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Johnson  Oil  Rbpinino  Company,  Appellant,  v.   Fbdbral 

Oil  &  Supply  Company,  Appellee. 

gAI«ES:  Calling  for  Quptationa — ^Effect.  A  written  request  by  a 
prospective  vendee  for  quotation  of  prices,  and  a  compliance 
therewith  by  the  prospective  vendor,  followed  at  once  by  an 
order  by  such  vendee  for  a  definite  quantity,  does  not  consti- 
tute a  contract  of  sale. 

Appeal   from   Polk   District    Court. — Thos.    J.    Guthrtb, 

Judge. 

May  15,  1920. 

Action  to  recover  damages  for  a  breach  of  contract  to 
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ship  oil.  At  the  conclusion  of  plaintiff's  evidence,  the  court 
directed  a  verdict  for  the  defendant.  Plaintiff  appeals. — 
Affirmed, 

John  L.  Gillespie,  for  appellant. 

SHpp^  Perry,  Bannister  d  Starzinger,  for  appellee. 

Gaynok,  J. — This  is  an  action  to  recover  damages  for  an 
alleged  breach  of  contract  to  deliver  ten  cars  of  fuel  oil,  at 
lfl.75  per  barrel.  The  plaintiff  is  an  Illinois  corporation, 
and  located  near  the  city  of  Chicago.  The  defendant  is  an 
Iowa  corporation,  doing  business  at  Des  Moines,  Iowa. 
Each  handles  oil  products.  On  the  3d  day  of  November,  the 
plaintiff  wrote  the  defendant  the  following  letter,  properly 
addressed  to  and  received  by  the  defendant: 

"We  are  interested  in  receiving  quotations  on  fuel  oil, 
gasoline,  for  shipment  into  Illinois  and  Indiana,  also  for 
shipment  into  eastern  points.  If  you  have  anything  to  offer 
for  immediate  shipment,  we  shall  appreciate  your  quota- 
tions by  wire." 

On  November  5th,  the  defendant  answered : 

*'We  have  your  letter  of  the  third  asking  for  quotations, 
etc.  *  •  ♦  and  we  are  very  pleased  to  enclose  one  of  our 
sales  sheets  showing  what  we  have  to  offer.  *  *  •  In  re- 
gard to  fuel  oil,  we  can  quote  you  |1.75  for  Illinois  and  Indi- 
ana delivery.  ♦  *  •  We  have  a  good  supply  of  these  com- 
modities, and  would  be  very  glad  to  open  some  business  with 
your  company. 

"P.  S.  We  are  asking  our  Mr.  Wolfe  who  is  located  in 
the  Peoples'  Gas  Building,  to  call  on  you  at  the  earliest 
possible  opportunity. 

"Note:  All  quotations  are  for  immediate  acceptance 
and  subject  to  change  or  withdrawal  without  notice.  All 
agreements  are  contingent  on  strikes,  accident  and  other 
delays  unavoidable  or  beyond  our  control.  Any  tax  im- 
posed by  the  government  must  bfe  added  to  our  price." 
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With  this  letter,  or  attached  to  it,  were  the  sales  sheets 
referred  to  in  the  letter,  showing  quotations  of  prices  on  oil 
commodities,  including  the  commodity  referred  to  in  plain- 
tiflf's  letter. 

On  the  6th  day  of  November,  plaintiff  wired  the  de- 
fendant : 

**Your  letter  fifth.  Enter  our  order  ten  cars  fuel  oil  one 
seven  five,  barrel  group,  three  points,  Oklahoma.  Wire 
when  can  ship." 

On  the  same  day,  they  followed  this  telegram  by  a  letter, 
properly  addressed  to  and  received  by  defendant,  as  foHowH: 

"Please  deliver  the  following  as  per  instructions  indi- 
cated, and  charge  to  Johnson  Oil  Refining  Company,  Chi- 
cago Heights,  Chicago,  Illinois.  Ship  to  Johnson  Oil  Rer 
fining  Company,  Chicago  Heights,  Illinois,  by  C.  I.  I.  deliv- 
ery, terras  1-10-30,  P.  O.  B.  Group  three  points.  Mail  in- 
voice Chicago  Heights,  Illinois :  1-8000  Gal.  Tank  Car  26-30 
Fuel  Oil  at  f  1.75  per  barrel.  Group  three  points.  Confirm- 
ing wire.  If  shipment  caanot  be  made  on  day  i^queated 
above,  notify  us  when  you  will  ship." 

On  the  8th  day  of  November,  1917,  the  defendant  an- 
swered : 

"We  have  your  wire  asking  us  to  enter  your  :order  for 
ten  cars  Fuel  Oil  at  11.75,  and  we  have  been  checking  over 
our  supply  with  our  refinery,  and  are  as  yet  unable  to  say 
if  we  can  enter  your  order.  We  have  sold  pretty  heavily  the 
last  few  days,  and  we  will  know,  no  doubt,  by  tomorrow  at 
wjiich  time  we  will  advise  you.  Thanking  you  for  your  de- 
sire to  give  us  some  business,  we  are,"  etc. 

On  the  10th  day  of  November,  defendant  wrote  the  plain- 
tiff as  follows: 

"As  per  our  letter  to  you  yesterday,  we  have  checked  our 
orders  for  fuel  oil,  and  we  regret  very  much  to  find  that  we 
cannot  accept  your  order  for  ten  cars  as  we  are  so  heavily 
sold  that  it  would  be  useless  to  take  on  additional  bujyness. 
We  are  very  sorry,  indeed,  to  turn  down  this  initial  business 
from  you,  and  hope  to  be  more  fortunate  next  time.    Assur- 
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ing  yon  we  appreciate  your  desire  to  patronize  us,  we  are," 
etc. 

These  letters  are  the  only  direct  communications  be- 
tween the  plaintiff  and  defendant  touching  the  purchase  and 
gale  of  the  oil  in  question,  and  it  goes  without  saying  that 
these  letters  fail  to  show  an  acceptance  on  the  part  of  the 
defendant  of  the  order  of  November  6th,  and,  therefore,  no 
contract.  In  fact,  they  aflflrmatively  show  that  the  order 
of  November  6th  was  refused.  If  nothing  further  appeared, 
there  would  be  no  occasion  'for  proceeditig  further  in  the 
discussion  of  the  case.  Plaintiff,  however,  claims  that,  be- 
fore the  letters  hereinbefore  set  out,  rejecting  the  order, 
were  received  by  it,  the  defendant  had,  in  fact,  accepted  the 
order,  and,  therefore,  became  bound  to  perform,  by  deliver- 
ing to  the  plaintiff  the  oil  called  for  by  its  order  of  Novem- 
ber 6th.  The  only  evidence  upon  which  the  plaintiff  relies 
to  show  this  is  found  in  letters  written  by  the  defendant  to 
the  Mr.  Wolfe  referred  to  in  defendant's  letter  of  November 
6th,  enclosing  the  quotations.    These  letters  are  as  follows : 

"Nov.  5,  1917. 
"Mr.  E.  B.  Wolfe,  Chicago,  Illinois. 

"Dear  Sir :  We  enclose  copy  of  letter  received  from  the 
Johnson  Oil  Company,  together  with  our  i-eply.  Won't  you 
please  make  a  trip  to  see  them  and  endeavor  to  secure  their 
business.  /  was  wondering  if  their  inquii-y  was  to  And  out 
our  prices,  as  I  believe  they  are  largely  tank  car  dealers 
themselves." 

"Nov.  8,  1917. 
"Mr.  E.  B.  Wolfe :  I  have  your  letter  of  the  7th  regard- 
ing the  order  for  ten  cars  given  us  by  Johnson  Oil  Refining 
Company.  Of  course  you  understand  that  I  am  waiting  for 
Boxana  to  cover  me  on  this  transaction,  and  I  have  not 
heard  from  them,  although  I  wired  them  this  morning  as 
follows:  'Have  you  entered  our  orders  fuel  oil  totaling 
twenty  cars,  wire  answer.'  I  have  not  acknowledged  this 
order  yet  to  the  Johnson  people  as  I  do  not  want  to  make 
myself  liable  until  I  hear  from  Boxana.    I  suppose  on  ac- 
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count  of  W.  O.  being  in  Tulsa,  there  is  some  delay  in  hear- 
ing from  them.  If  you  can  throw  any  light  on  the  matter,  I 
would  like  to  hear  from  you." 

"Nov.  12,  1917. 
"Mr.  E.  B.  Wolfe:  I  enclose  a  copy  of  letter  received 
this  morning  from  the  Johnson  Oil  Refining  Company  to 
which  I  am  making  no  reply  until  T  can  hear  from  you.  I 
would  like  to  know  if  you  took  this  order  under  the  name 
of  ^he  Great  Lakes  Petroleum  Company  or  under  the  name 
of  the  Federal  Oil  &  Supply  Company.  It  is  impossible  for 
us  to  fill  this  order,  and  I  feel  sure  that  you  understand  the 
situation,  and  that  you  will  protect  us  as  much  as  possible 
in  your  conversation  or  in  your  correspondence  with  the^ 
Johnson  people  from  now  on." 

"Nov.  13, 1917. 
"Mr.  E.  B.  Wolfe :  Enclosed  find  copy  of  letter  just  re- 
ceived from  Johnson  Oil  Refining  Company,  together  with 
copy  of  our  reply.  Did  you  have  any  correspondence  with 
them  regarding  this  order,  or  was  your  transaction  with 
them  all  verbal  ?  If  any  letters  passed  between  you,  please 
send  me  copies  and  greatly  oblige." 

The  letter,  referred  to  above,  we  take  it,  is  a  letter  writ- 
ten by  the  plaintiff  to  the  defendant  on  November  10,  1917, 
as  follows : 

"We  acknowledge  receipt  of  yours  of  the  8th  with  refer- 
ence to  our  order  for  ten  cars  of  fuel  oil  at  11.75,  noting 
carefully  what  you  have  to  say  in  this  connection.  We  re- 
spectfully refer  you  to  your  letter  of  Nov.  5th  wherein  you 
made  us  a  flat  offer  on  fuel  oil  at  |1.75  for  Illinois  and  In- 
diana delivery,  also  in  this  letter  you  state  you  had  a  good 
supply  of  this  commodity  and  desired  to  open  some  business 
with  us.  Also  in  regard  to  the  above,  your  Mr.  Wolfe,  in 
Chicago,  called  us  by  phone  and  asked  us  for  shipping  in- 
structions. We  asked  him  to  have  all  cars  started  for 
Chicago  Heights,  C.  &  E.  T.  delivery. 

"The  above  is  conclusive  evidence  of  your  acceptance  of 
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the  order,  and  we  therefore  look  to  you  for  early  fulfilment 
of  the  obligations,  and  hope  to  have  your  advices  in  the  very 
near  future  that  all  ten  cars  are  coming  forward. 
"Awaiting  to  hear  from  you,"  etc. 

The  record  discloses  that  Mr.  Wolfe  had  no  authority  to 
bind  this  defendant  by  accepting  any  orders;  that  all  the 
authority  he  had  touching  the  sale  of  oil  was  simply  to 
submit  orders  to  the  company  for  its  acceptance.  It  af- 
firmatively appears  that  he  had  no  authority  to  bind  the 
company  by  accepting  any  order  for  and  in  behalf  of  the 
company. 

This  presents  the  entire  record  upon  which  the  plaintiff 
predicates  its  right  to  recover  damages  on  account  of  the 
failure  of  the  defendant  to  ship  the  oil  called  for  by  its 
letter  and  telegram  of  November  6th.  The  only  question 
presented  here  is  whether  or  not  there  was  a  completed, 
binding  contract  between  the  plaintiff  and  defendant,  on 
which  the  plaintiff  may  predicate  a  claim  for  damages  for 
a  failure  to  perform.  It  would  seem  almost  unnecessary  to 
discuss  the  record,,  in  order  to  make  it  plain  that  this  reco(rd 
does  not  show  the  existence  of  a  binding  contract,  or  to 
show  that  the  minds  of  the  parties  did  not  meet  upon  the 
proposition  contained  in  plaintiff's  letter  of  November  6th. 
The  first  letter  discloses  simply  a  request  for  quotation  of 
prices.  This  request  was  complied  with.  The  plaintiff 
thereupon  assumed  to  order  a  definite  quantity  of  the  ar- 
ticles held  by  the  defendant  for  sale,  in  conformity  with  its 
prices,  as  evidenced  by  the  sales  sheet.  There  is  nothing  to 
show  that  defendant  ever  agreed  to  sell  to  plaintiff  any 
definite  number  of  gallons  of  oil  at  the  price  fixed  in  its  sales 
sheets.  The  most  that  can  be  argued  on  this  proposition  is 
that  the  defendant  said  it  had  a  good  supply  of  these  com- 
modities. It  is  evident  that,  in  the  letters  written  by  the 
defendant  to  this  agent,  Wolfe,  it  did  not  have  in  its  mind 
the  purpose  of  accepting  the  order,  and  the  answer  to  the 
inquiries  indicated  that  they  were  skeptical  as  to  whether 
or  not  plaintiff's  inquiry  as  to  prices  was  in  good  faith. 
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The  second  letter  indicates  a  purpose  not  to  accept  until 
they  received  assurance  that  they  could  supply  an  order,  if 
accepted.  The  third  was  written  after  defendant  had  defi- 
nitely notified  plaintiff  that  they  would  not  accept  the  order, 
and  was  simply  a  tentative  inquiry  as  to  whether  or  not 
anything  had  been  done  which  might  possibly  bind  the 
company,  other  than  was  evidenced  by  the  conduct  of  the 
defendant  itself.  The  same  was  the  purpose  of  the  fourth 
letter.  There  certainly  is  nothing  in  these  letters  to  Wolfe 
that  indicates  that  the  defendant  had  accepted  the  order 
of  November  6th,  and  there  is  certainly  nothing  in  the  rec- 
ord which  shows  that  Wolfe,  even  if  he  had  authority  to 
act  for  the  defendant,  had  done  anything  to  bind  the  defend- 
ant to  ship  the  oil  called  for  by  the  order  of  November  6th. 
It  requires  no  citation  of  authority  to  show  that  no 
action  for  a  breach  of  contract  can  be  maintained  until  the 
existence  of  the  contract  is  first  shown.  There  is  such  a 
total  failure  of  evidence  to  establish  the  contract  relied 
upon  that  no  verdict  for  the  plaintiff  could  be  sustained. 
The  court  was,  therefore,  right  in  directing  the  jury  to  do 
what  it  did  do,  and  its  action  is,  therefore, — Affirmed. 

Weaver,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 


Hbney  Maxwell,  Appellant,  v.  C.  A.  Maxwell,  Appellee. 

nfSAKE  PEBSONS:  Justifying  Reasonable  Restraint.  An  insane 
person  who  is  dangerous  to  himself  and  others  if  permitted 
to  go  at  large  may,  without  process  of  law,  be  reasonably  re- 
strained by  one  who,  by  relationship  or  otherwise,  is  the  natural 
or  proper  custodian  of  such  insane  person.  But  the  one  who 
does  80  restrain  has  the  burden  to  Justify  his  conduct  by  proof 
of  every  fact  called  for  by  the  rule. 

Appeal    from    Jasper    District    Court, — Henry    Silwold, 

Judge. 
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May  15,  1920. 

Action  to  recover  damages  for  alleged  false  arrest  and 
imprisonment.  Verdict  for  the  defendant.  Plaintiff  ap- 
peals.— Reversed  and  remanded. 

Holly  d  Holly  and  Camphell  d  Gamphelly  for  appellant. 

«/.  E.  Cross  and  (7.  0.  McLain,  for  appellee. 

Gaynor,  J. — This  action  is  to  recover  damages  for  an 
alleged  false  arrest  and  imprisonment.  The  plaintiff  and 
the  defendant  are  father  and  son.  At  the  time  of  the  hap- 
pening of  the  matters  herein  complained  of,  plaintiff  was 
about  78  years  of  age.  He  complains  that,  on  or  about  the 
18th  day  of  October,  1916,  his  son,  the  defendant,  without 
probable  cause  for  believing  there  was  any  necessity  there- 
for, maliciously  caused  him  to  be  arrested  by  the  sheriff  of 
Jasper  County,  and  transported  in  an  automobile  to  the 
defendant's  home,  and  from  thence  to  the  Soldiers'  Home  at 
Marshalltown.  There  is  no  dispute  in  the  evidence  that, 
on  or  about  the  date  alleged,  the  defendant  caused  the  sheriff 
of  Jasper  County  to  take  plaintiff  into  his  custody,  and 
transport  him  to  the  Soldiers'  Home  at  Marshalltown ;  that 
the  sheriff  did  take  possession  of  plaintiff's  person,  against 
his  will,  and  did  transport  him  to  the  Soldiers'  Home  at 
Marshalltown,  and  left  him  there,  free  to  remain  or  leave; 
that  he  voluntarily  remained  a  few  days,  and  then  returned 
to  his  home. 

The  defendant  urges  in  justification  that  the  plaintiff 
was  of  unsound  mind,  suffering  from  delusions  which  in- 
volved him  in  a  state  of  mental  uncertainty  as  to  the  true 
relationship  which  existed  between  himself,  the  members  of 
his  family,  and  the  world ;  that  these  delusions  consisted  of 
an  unfounded  belief  that  members  of  his  family  were  per- 
secuting him  in  various  ways,  without  cause;  that  he  had 
important  rights  of  action  against  persons,  especially  mem- 
bers of  his  own  family,  Avhich  must  be  preserved  and  real- 
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ized  upon  through  extensive  litigation ;  that  these  delusions, 
operating  upon  his  mind,  led  him  to  walk  and  ride  about 
the  country,  seeking  evidence  of  his  imaginary  wrongs ;  that 
these  excursions  exposed  him  to  all  kinds  of  inclement 
weather,  and  endangered  his  health  and  life;  that,  in  these 
migrations  through  the  country,  he  threatened  various  par- 
ties with  litigation  and  with  physical  violence,  without  hav- 
ing any  rational  reason  therefor,  and  without  any  basis 
in  fact  for  his  conduct;  that,  in  fact,  the  disordered  con- 
dition of  his  mind  rendei-ed  him  dangerous  to  himself  and 
to  others ;  that  the  defendant,  being  the  son  of  the  plaintiff, 
and  noting  the  danger  to  which  he  was  exposing  himself 
and  the  peril  to  others  involved  in  his  conduct,  caused  the 
said  sheriff  to  come  to  plaintiff's  home  and  take  him  into 
custody,  but  only  for  the  purpose  of  returning  him  to  the 
Soldiers'  Home  at  Marshalltown,  at  which  place  he  had 
previously  been  on  his  own  initiative;  that  the  only  thought 
and  purpose  of  the  defendant  in  the  matter  was  to  change 
the  surroundings  of  the  plaintiff,  in  the  hope  that  a  change 
would  be  beneficial  to  him,  through  rest  and  quiet,  and  to 
afford  the  public  the  protection  it  was  justly  entitled  to. 
The  defense  may  be  divided  into  two  parts : 

(1)  That  the  plaintiff  was  in  such  a  condition  of  mind 
ajs  rendered  it  unsafe  for  him  to  be  at  large,  subject  to  the 
vagaries  of  his  own  mind ; .  that  he  was,  in  fact,  of  unsound 
mind ;  that  the  restraint  placed  upon  him  was  only  such  as 
was  reasonably  necessary  to  protect  him  from  himself,  and 
to  protect  the  public  from  injury. 

(2)  That  the  relationship  existing  between  the  plaintiff 
and  the  defendant  was  such  that  the  defendant  owed  the 
plaintiff  a  moral  and  legal  duty  to  exercise  some  supervision 
over  him;  that  the  condition  of  plaintiff's  mind  was  such 
that  he  appeared  to  be  in  need  of  supervision,  and  restraint 
was  necessary  to  that  end;  that,  in  doing  what  he  did,  he 
acted  as  a  reasonably  prudent  person  would  act  under  like 
circumstances,  honestly  believing  that  the  plaintiff  was  so 
mentally  deranged  as  to  be  incapable  of  rational  self-con- 
trol, and  that  the  best  interests  of  the  plaintiff  and  the  pub- 
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lie  required  the  action  taken;  and  that  what  was  done  was 
without  malice,  and  was  done  for  the  sole  benefit  of  tlie 
plaintiff. 

It  Avill  be  noted  that  this  second  defense  omits  a  cbar^ 
of  actual  necessity  for  restraint.  If  the  plaintiff  was,  at  the 
time  he  was  restrained,  of  unsound  mind,  and,  by  reason 
thereof,  incapable  of  caring  for  himself,  and  incapable  of 
exercising  rational  self-control,  and  this  condition  of  mind 
imperiled  his  own  safety,  and  rendered  reasonable  restraint 
necessary,  to  protect  him  from  injury,  or  if,  by  reason  of  his 
mental  condition,  he  was  incapable  of  exercising  rational 
self-control,  and  the  lack  of  such  power  imperiled  the  safety 
of  others,  then  one  sustaining  the  relationship  to  him  which 
this  defendant  sustained  would  be  justified,  under  the  law, 
in  placing  him  under  such  restraint  as  was  reasonably 
necessary  to  protect  himself  against  himself,  and  to  protect 
the  public,  from  the  dangers  incident  to  his  condition.  .  Or, 
in  other  words,  if  the  mental  condition  of  the  plaintiff  was 
such  that  there  was  danger  to  himself  or  to  others  in  per- 
mitting him  to  be  at  large,  subject  to  the  whims  and  caprices 
of  an  insane  mind,  then  reasonable  restraint  would  be  justi- 
fied, and  would  afford  him  no  basis  for  complaint.  We  think 
the  general  rule  is  that,  where  it  is  made  to  apx>ear  that  one 
is  not  capable  of  rational  self-control,  and,  by  reason  there- 
of, his  own  safety  or  the  public  safety  is  imperiled,  one  who, 
by  relationship  or  otherwise,  is  the  natural  or  proper  custo- 
dian of  an  insane  person,  may  lawfully  restrain  him  in  some 
proper  place  for  treatment,  for  the  good  of  the  patient  or 
for  the  protection  of  the  public;  and  this  without  warrant, 
and  without  judicial  proceedings.  The  right  to  restrain  an 
insane  person  is  not  governed  by  the  general  law,  which  pro- 
vides that  no  one  shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law.  Restraint  under  such 
conditions  does  not  offend  against  the  constitutional  in- 
hibition. 

We  find  no  authorities  going  so  far  as  to  say  that  one 
sustaining  the  close  relationship  which  this  defendant  sus- 
tained to  this  plaintiff  is  not  justified  in  temporarily  re- 
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straining  him  of  his  liberty,  when  such  restraint  is  made 
necessary  for  his  own  protection  or  the  public  safety.  If 
this  were  the  only  question,  and  the  record  sustained  the 
necessity  for  the  restraint  adverted  to,  we  would  have  no 
hesitancy  in  affirming  this  case.  For  a  full  discussion  of 
this  phase  of  the  question,  see  Van  Duesen  t\  Newcomer,  40 
Mich.  90,  127.  In  that  case,  Judge  Cooley  laid  down  the 
doctrine  thus : 

''The  conclusion  is  that  restraint  of  insane  peraons  in  an 
asylum  is  lawful,  and,  being  lawful,  the  placing  them  there, 
whether  it  be  done  by  way  of  protecting  the  persons  or  prop- 
erty of  others,  or  for  the  benefit  of  the  insane  persons  them- 
selves, is,  in  itself,  due  process  of  law,  though  there  may 
have  been  no  judicial  investigation  whatever." 

He  further  said : 

''Insane  persons  are  dangerous  to  others,  from  tbeir 
propensity  to  commit  mischief,  which  they  are  liable  at 
any  moment  to  manifest,  though  it  may  have  never  been  ex- 
hibited before;  and  that,  therefore,  the  state,  through  its 
organized  action,  or  any  member  of  the  political  society, 
without  other  warrant  than  the  imperious  law  of  self-de- 
fense, may  restrain  their  actions,  and,  when  no  other  re 
straint  is  provided,  may  properly  remove  them  to  the 
retreat  the  state  has  provided  for  their  benefit." 

Further: 

"The  helpless  condition  of  insane  persons,  and  the  pos- 
sibility of  cure  which  is  present  in  the  early  stag^  of  most 
cases,  imposes  upon  their  relatives  the  solemn  duty  to  take 
steps  for  their  cure  by  placing  them  in  the  institutions  spe- 
cially provided  for  their  treatment,  and  clothes  them  with 
all  necessary  power  for  the  purpose,  that  they  may  restrain 
them  of  their  liberty  with  a  view  to  theiir  cure,  as  they  might 
a  person  in  the  delirium  of  fever,  or  one  who,  in  any  case  of 
mere  bodily  disease,  was  in  danger,  either  purposely  or 
through  ignorance  or  temporary  loss  of  prudence  and  dis- 
cretion, of  inflicting  or  causing  self-injury." 

Quoting  further  from  that  opinion : 

"The  safety  of  society,  it  is  said,  does  demand  that  evei^ 
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insane  person  should  be  placed  under  restraint,  becaus^e  the 
going  at  large  of  every  such  person  is  dangerous  to  others ; 
jBLUdf  for  self-protection,  they  may  be  restrained  by  others, 
without  awaiting  any  judicial  hearing.  ♦  *  ♦  Por  their 
own  good,  they  should  be  restrained,  in  order  that  they  may 
be  treated  for  their  malady,  and,  if  possible,  cured;  and 
'this  should  be  allowed  without  a  preliminary  inquisition, 
because  the  inquisition  itself  must  be  exciting  and  injurious 
to  the  subject  of  it,  and  tend  to  defeat  the  very  purpose  for 
which  it  would  nominally  be  had." 

The  consensus  of  judicial  opinion  seems  to  be  that,  while 
everyone  is  ordin^ily  entitled  to  direct  his  own  actions,  yet, 
where  one  is,  in  fact,  insane,  and  there  are  manifest  proba- 
bilities of  injury  to  himself  or  the  public,  if  he  is  permitted 
to  go  unrestrained,  even  though  those  have  not  been  made 
manifest,  he  may  be  restrained  by  anyone  for  a  reasonable 
time,  in  the  interests  of  the  public  good.  The  authorities 
limit  the  right  to  restrain  an  insane  person  of  his  liberty  to 
proof  of  actual  insanity  and  immediate  danger  to  himself 
or  to  the  public,  and  they  unite  in  holding  that  the  right 
to  restrain  for  his  own  benefit  and  for  the  protection  of 
others  is  not  questioned ;  but  it  is  discussed  as  analogous  to 
cases  where  one  is  in  delirium  of  fever,  and  would  break 
away  from  his  attendants,  or  is  afflicted  with  a  contagious 
disease.  As  bearing  upon  this  question,  see  Colby  v.  Jack- 
9on,  12  N.  H.  526.    In  this  case,  it  was  said : 

"Upon  the  obvious  necessity  of  the  case,  if  no  author- 
ities could  be  found,  the  original  restraint  of  the  plaintiff 
by  the  defendant  was  justifiable.  There  was  evidence  that 
the  plaintiff,  at  the  time  of  his  confinement,  was  so  insane 
that  it  would  have  been  dangerous  to  himself  and  his  family 
to  permit  him  to  be  at  large.  If  it  be  lawful  *to  lay  hands 
upon  another,'  to  preserve  public  decorum ;  to  imprison  per- 
sons till  their  anger  shall  be  cooled,  lest  they  should  kill 
each  other;  to  break  into  a  man's  house  and  imprison  him, 
lest  he  should  murder  his  wife, — it  was  certainly  lawful  for 
the  defendant  to  imprison  the  plaintiff,  whose  state  of  mind 
was  such  as  to  expose  himself  and  those  dependent  upon 
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him  to  physical  suffering,  and  perhaps  to  death.  To  do  this, 
he  needed  no  warrant ;  his  duty  as  a  citizen  called  on  him 
to  interfere,  in  a  case  of  such  extreme  urgency.  But  when 
the  immediate  safety  of  the  lunatic  and  his  family  had  been 
cared  for,  the  liuty  and  right  of  interference  by  the  defend- 
ant ended." 

Where  one  restrains  another  of  his  liberty,  he  must  jus- 
tify his  conduct,  and  he  must  show  a  legal  right  in  him  to 
do  so.  Under  our  statute,  Section  3197  of  the  Code  of  1897, 
a  private  person  may  make  an  arrest  for  a  public  offense 
committed  or  attempted  in  his  presence,  See  Snyder  r. 
Thompson,  134  Iowa  72.1.  When  a  private  person  arrests 
another  without  a  warrant,  the  burden  rests  upon  him  to 
show  that  a  crime  was  committed  or  attempted  in  his  pres- 
ence by  the  party  charged.  Where  a  public  offense  is  com- 
mitted or  attempted  in  the  presence  of  a  private  citizen,  the 
public  interest  demands,  and  the  public  good  requires,  that 
the  citizens  be  invested  with  the  right  to  restrain  the  de- 
fendant of  his  liberty ;  but,  when  called  into  court  to  answer 
for  the  arrest,  the  burden  rests  upon  him  to  show  that  a 
public  offense  was  actually  attempted  or  committed  in  his. 
presence.  The  right  of  one  to  arrest  iind  restrain  another 
of  his  liberty  on  the  ground  of  insanity  is  dependent  upon 
the  existence  of  the  fact  upon  which  the  right  is  predicated. 
A  citizen  has  not  the  right  to  arrest  any  member  of  society 
who  may  be  deranged  in  his  mind ;  and,  therefore,  in  order 
to  justify  his  act,  when  charged  with  wrongful  arrest,  he 

m 

must  show,  not  only  that  the  person  was  insane  at  the 
time^  but  also  that  to  permit  him  to  go  at  large  imperiled 
his  own  safety  or  the  safety  of  the  public.  It  is  not  sufficient 
to  show  that  he  was  lacking  in  mental  capacity  or  had  hal- 
lucinations, but  the  person  causing  the  arrest  must  go  fur- 
ther^ and  show  that  to  permit  him  to  go  unrestrained  im- 
periled his  own  safety  or  the  safety  of  the  public.  It  is  not 
sufficient  to  show,  in  cases  of  Uiis  kind,  that  he  had  probable 
grounds  for  suspecting  that  the  person  arrested  was  insane, 
or  probable  reason  for  believing  that  his  being  at  la^'ge 
would  imperil  the  safety  of  the  public.    He  must  justify  it 
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by  proving  the  fact  upon  which  his  right  to  restrain  rested. 
As  said  by  Judge  Cooley,  in  Van  Duesen  v.  Newcomer, 
supra : 

"Whoever  takes  into  his  own  hands  so  serious  a  respon- 
sibility as  the  confinement  of  a  citizen  upon  his  own  judg- 
ment merely,  assuming  it  to  be  necessary  in  self-defense, 
must  show  that,  upon  the  evidence,  danger  from  his  being 
at  large  was  not  merely  possible,  but  was  probable.  Many 
sane  persons,  under  the  influence  of  strong  excitements,  are 
subject  to  serious  and  perhaps  dangerous  fits  of  passion ; 
but  another  could  not  be  allowed,  on  this  ground  alone,  to 
seize  and  imprison  them,  in  anticipation  that  possibly  the 
occasion  for  excitement  might  arise,  and  the  passion  be 
manifested." 

He  further  savs: 

**I  concede  that  the  right  to  restrain  these  unfortunate 
persons,  for  their  own  benefit  or  for  the  protection  of  others, 
is  as  clear  as  the  right  to  restrain  one  who,  in  the  delirium 
of  fever,  would  break  away  from  his  attendants,  or  one  who, 
with  a  contagious  disease  upon  him,  should  attempt  to  enter 
a  public  assembly.  But  the  flrst  thing  to  be  determined  is 
whether  there  is  insanity  in  fact.'^ 

This  involves  the  necessity  for  restraint.  One  who  ar- 
rests another  and  restrains  him  of  his  liberty,  on  the  theory 
that  he  is  incapable  of  rational  self-control,  assumes  the 
burden  of  showing  that  fact,  and  the  imminent  necessity  for 
the  restraint.  This,  we  think,  is  the  true  rule,  and  the  sane 
and  safe  rule  in  matters  of  this  kind. 

There  was  a  conflict  in  the  evidence  as  to  the  fact  of  in- 
sanity, though  we  are  inclined  to  think  the  preponderance 
of  the  evidence  tends  to  show  that  the  plaintiff  was  not  pos- 
sessed of  a  sane  mind.  That,  however,  was  a  question  for 
the  jui^y,  and  should  have  been  submitted  to  the  jury,  under 
proper  instructions.  We  are  satisfied  from  this  record  that 
the  defendant  acted  in  good  faith  in  what  he  did :  that  he 
had  the  best  interests  of  his  father  at  heart.  AVe  are.  how- 
ever,  forced  to  order  a  retrial  of  this  case,  for  error  com- 
mitted in  giving  the  eighth  instruction,  which  is  as  follows: 
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"If,  in  the  judgment  of  the  defendant  at  the  time,  the 
plaintiff  had  received  such  care  at  the  hands  of  his  children 
as  they  were  able  to  give,  or  if  the  plaintiff  would  not  stay 
with  them  or  either  of  them,  and  had  no  suitable  home  of 
his  own,  but  roamed  around  the  neighborhood,  or  failed  to 
take  proper  care  of  himself,  and  if  defendant  honestly  l)e- 
lieved  plaintiff  demented,  and  honestly  believed  and  consid- 
ered the  Soldiers'  Home  at  Marshalltown  a  proper  place  to 
care  for  the  plaintiff,  and  if,  in  having  plaintiff  taken  there, 
and  the  means  adopted  to  that  end,  the  defendant  did  not 
act  maliciously  toward  the  plaintiff,  but  acted  with  that 
care,  caution,  and  prudence  as  would  an  ordinarily  careful 
and  prudent  i)erson,  or  if  you  find  that^  in  what  he  did  or 
had  done  for  the  plaintiff,  the  defendant  had  only  his  fa- 
ther's best  interest  at  heart,  and  defendant  was  endeavoring 
to  provide  proper  care  for  his  father  in  his  then  condition, 
and  that  defendant  honestly  believed  that  the  means  and 
method  adopted  by  him  and  by  his  agent,  W.  S.  Gove,  in 
getting  the  plaintiff  to  the  Soldiers'  Home,  then,  in  doing 
what  he  did,  defendant  was  acting  within  his  right,  and  not 
illegally." 

While  a  careful  examination  of  this  record  leads  us  to 
think  that'  there  is  but  little  merit  in  plaintiff's  contention, 
yet  the  plaintiff  was  entitled  to  have  the  judgment  of  ihe 
jury,  under  proper  instructions,  upon  the  merits  of  his  con- 
tention. This  he  did  not  have,  with  the  instruction  herein- 
before set  out  submitted  to  the  jury,  and  for  this  reason  the 
cause  is — Reversed  and  remuinded. 

Weaver,  C.  J.,  Ladd  and  Stevens,  JJ.>  concur. 
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Fritch  &  HiMES,  Appellees,  v.  8.  V.  Reynolds,  Appellant. 

LANDLOBD  AND  TENANT:    Holding  Over— Effect.    Under  a  lease 

1  providing  tliat  the  lessee  might  have  an  extension  (or  a  named 
time  by  giving  a  prescribed  notice,  the  naked  holding  over, 
without  giving  such  notice,  will  not  be  deemed  such  extension. 

FOBCIBLE  ENTRY  AND  DETAINER:     IiimiUtion  on  Action.     A 

2  landlord  who  serves  his  tenant  at  will  with  a  30-day  notice  of 
the  termination  of  the  tenancy,  and  then  allows  the  tenant  to 
remain  in  possession  for  30  days  following  the  expiration  of 
said  notice,  may  not  resort  to  an  action  of  forcible  entry  and 
detainer. 

Appeal   from   Mahaska   District   Court, — H.    F.    Wa«ner, 

Judge. 

February  23,  1920. 

Rehearing  Denied  May  17,  1920. 

Action  of  forcible  entry  and  detainer,  coniiuen<:ed  in  jiis- 
tice  of  the  peace  court,  and,  by  agreement,  transferred  to 
the  dlBtrict  court,  where  same  was  tried  without  a  jury. 
Judgment  for  plaintiff.     Defendant  appeals. — Reversed, 

G.  C.  Orvis  and  J.  C.  Ueitsman,  for  appellant. 

Malcolm  d  True.,  for  appellees. 

Stevens,  J. — Defendant  leased  and  occupied  an  office  in 
a  building  situated  on  Lot  5,  Block  13,  Official  Plat  Oska- 
loosa,  Iowa,  under  a  written  lease,  for  a  term  of  3  years, 

with  the  privilege  of  5  years,  upon  giving 
1.  landiobd  the  landlord  notice  of  his  election  to  extend 

AND    XbN' 

^^IJ  ^fJSS'    the  term  at  least  60  days  before  the  ex- 

oTer :    direct.  "^ 

piration  of  the  shorter  term.    The  petition 
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alleged  that  defendant  had  occupied  said  premises  with  the 
assent  of  the  owner  since  March  1,  1918,  and  that  the  usual 
notice  to  terminate  the  tenancy  and  to  quit  were  given; 
and  asked  judgment  for  possession.  Defendant  admitted 
that  the  notices  were  given,  as  charged,  and  averred  that 
he  excercised  the  option  given  him  by  the  lease  to  extend 
the  term  until  March  1,  1920,  by  giving  notice  to  platntiflP* 
ajB  provided  in  said  lease^  and  that  the  action  was  barred 
by  Section  4217  of  the  Code.  Plaintiff,  in  reply,  alleged 
that  the  lease  was  forfeited  for  the  nonpayment  of  rent. 
A  statement  of  the  facts,  so  far  as  material  to  an  under- 
stan<ling  of  the  question^  decided,  follows : 

Three  questions  presented  by  appellant's  appeal  require 
decision:  (a)  Did  defendant  exercise  the  option  given 
him  by  the  lease  to  extend  the  term  from  March  1,  1918,  to 
March  1,  1920?  (b)  If  not,  was  he,  at  the  time  the  notice 
was  served,  on  June  11,  1919,  a  tenant  at  will?  (c)  Was 
plaintiff's  cause  of  action  barred,  under  Section  4217  of 
the  Code? 

Defendant  testified  that  he  gave  oral  notice  of  his  elec- 
tion to  extend  the  term  to  March  1,  1920,  and  that  he  was, 
therefore,  not,  under  Section  2991  of  the  Code,  a  tenant  at 
will.  The  court  evidently  found  against  him  upon  the  facts, 
and,  as  there  is  a  dispute  in  the  evidence,  this  finding  is 
final  and  binding  upon  this  court. 

It  is,  however,  further  claimed  by  defendant  that,  as 
he  continued  in  possession  for  many  months  after  March  1, 
1918,  the  law  will  presume  that  he  availed  himself  of  the 
right  under  the  option,  and  that  he  was  in  possession  under 
the  terms  of  the  lea^e.  If  the  lease  gave  defendant  a  mere 
option  to  occupy  the  premises  for  an  extended  term,  holding 
over  after  the  expiration  thereof  will  constitute  an  election 
to  hold  for  the  additional  term,  and  a  tenant  holding  over, 
without  a  new  arrangement,  is  bound  for  the*  additional 
term;  but,  where  the  lease  contains  an  agreement  for  a 
mere  option  to  renew,  some  affirmative  act  upon  the  part  of 
the  tenant  is  necessary,  to  extend  the  term.  Andrews  v, 
Marshall  Creamery  Co,,  118  Iowa  595. 
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As  the  court  found  that  no  affirmative  action  waa  taken, 
an  extension  of  the  tenn  will  not  be  presumed  from  the 
mere  continuance  of  the  tenant  in  possession  of  the  prem- 
ises. The  court  must  have  held  that  the  term  expired  March 
1,  1918,  and  we  are  bound  by  this  holding. 

Section  2991  of  the  Code  provides  as  follows: 

"Any  person  in  the  possession  of  real  estate,  with  the 

assent  of  the  owner,  is  presumed  to  be  a 
enthy  and        tenant  at  will  until  the  contrary  is  shown, 

limitation'         and  thirty  days'  notice  in  writing  must  be 

en   action.  ^ 

given  by  either  party  before  he  can  termi- 
nate such  a  tenancy.    ♦    ♦    ♦'^ 

We  have  frequently  had  occasion  to  apply  this  statute. 
Kellogg  v,  Oroves^  53  Iowa  395 ;  Martin  v,  Knnpp,  57  Iowa 
336;  Goldsmith  v,  Wilson,  68  Iowa  685;  O'Brien  v.  Troxcl  d 
Bro.,  76  Iowa  760;  Heiple  v.  Reinhart,  100  Iowa  525;  Mc- 
Celland  v.  Wiggins,  109  Iowa  673;  German  State  Bank  v. 
Herron,  111  Iowa  25;  Den^cke  v.  Miller  d  Son,  142  Iowa 
486 ;  Hall  v.  Henninger,  145  Iowa  230 ;  Wixom  v.  Hoar,  158 
Iowa  426;  Halligan  v.  Frey,  161  Iowa  185;  Sanders  i?.  Sut- 
live  Bros,  d  Co.,  163  Iowa  172.  He  does  not,  however,  be- 
come a  tenant  at  will  until  30  days  after  the  expiration  of 
the  lease.    Hall  v,  Henninger,  supra. 

A  tenancy  at  will  may  be  terminated  by  either  party,  by 
sending  upon  the  other  a  30  days'  notice  in  writing  to  that 
effect.  On  April  22,  1919,  plaintiff  served  a  30  days'  notice 
upon  the  defendant,  in  ixTiting,  fixing  the  22d  day  of  May, 
1919,  as  the  date  for  terminating  the  tenancy,  and  again  on 
June  7,  1919,  another  30  days'  notice,  terminating  the  ten- 
ancy, and,  on  July  3d,  a  3  days'  notice  was  served  upon  the 
defendant,  and,  on  the  11th  day  of  July,  this  action  was 
commenced. 

It  is  argued  by  counsel  for  appellant  that  defendant  had 
30  days'  peaceable  possession  of  the  premises  after  May  22, 
1919,  the  date  fixed  by  the  first  notice  for  terminating  the 
tenancy,  and  that  plaintiff's  cause  of  action  is,  therefore, 
barred  by  Section  4217,  which  provides  as  follows: 

"Thirty  days'  peaceable  possession  with  the  knowledge 
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of  the  plaintiff  after  the  cause  of  action  accrues  is  a  bar  to 
this  proceeding." 

On  the  other  hand,  it  is  the  theory  of  appellee  that  the 
failure  of  plaintiff  to  take  the  necessary  steps  to  obtain 
po8se8aion  upon  the  expiration  of  the  30  days'  notice,  ex- 
piring May  22d,  did  not  interrupt  the  tenancy,  and  that  the 
service  of  another  30  davs'  notice  to  terminate  the  same 
was  necessary,  before  an  action  of  forcible  entry  and  de- 
tainer could  be  commenced.  If  the  contention  of  appellee 
is  sound,  then,  clearly,  plaintiff's  cause  of  action  was  not 
barred  at  the  time  of  its  commencement. 

The  defendant  in  Heiple  v.  Reinhart,  supra,  was  in  pos- 
session of  premises  under  a  life  lease,  which  required  her  to 
pay  the  taxes  thereon,  and  provided  that,  if  default  was 
made  in  the  performance  of  any  of  the  covenants  of  the  lease, 
or  she  permitted  the  taxes  to  become  delinquent,  then  same 
should  be  forfeited,  and  the  lessors  might  re-enter,  and  take 
possession  thereof.  Defendant  failed  to  pay  the  taxes  for 
the  years  1892  and  1893,  and  permitted  them  to  become  de- 
linquent, and,  on  April  24,  1894,  was  served  with  a  3  days' 
notice  to  surrender  possession  of  the  premises.  An  action  in 
forcible  entry  and  detainer  was  commenced  on  the  2d  of  May. 
There  was  a  demurrer  to  the  petition,  upon  the  ground 
that  the  petition  showed  upon  its  face  that  defendant  had 
her  30  days'  peaceable,  uninterrupted  possession,  with  the 
knowledge  of  the  plaintiff,  after  the  cause  of  action  ac- 
crued, and  the  same  was,  therefore,  barred.  The  taxes  due 
for  the  year  1893  did  not  become  delinquent  until  the  first 
of  April,  1894,  but  more  than  30  days  elapsed  before  the 
action  was  commenced.    The  demurrer  was  sustained. 

In  McCelland  v.  Wiggins,  supra,  the  lessee  in  possession 
under  a  lease  that  had  not  yet  expired,  agreed  in  writing,  on 
March  8,  1897,  with  the  purchaser  of  the  premises  from  the 
lessor,  to  surrender  the  lease  and  possession  of  the  prem- 
ises ;  but  one  of  the  parties  refused  to  give  possession,  and, 
on  the  following  day,  a  30-day  notice  to  quit  and  surrender 
the  premises  was  served  on  him,  and,  on  the  9th  day  of 
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April,  a  .3  days'  notice.  Action  was  commenced  on  the  13th 
of  the  same  month.  The  court  held  that,  as  defendant  was 
in  the  peaceable  possession  of  the  premises  for  30  days  with 
the  know^ledge  of  the  plaintiff,  after  the  cause  of  action  ac- 
crued, same  was  barred. 

The  facts  found  by  the  court  in  McRohert  v,  Bridget,  168 
Iowa  28,  were  as  follows :  On  the  14th  of  April,  1912,  no- 
tice of  the  forfeiture  of  certain  contracts,  under  which  the 
defendant  was*  in  possession  of  certain  real  property,  was 
served,  fixing  May  20th  as  the  date  for  such  forfeiture.  On 
June  19,  1912,  a  30-day  and  a  3-day  notice  to  quit  was 
served.  Actipn  was  commenced  August  1,  1912.  The  stat- 
ute was  held  to  bar  the  action.  It  will  be  observed  in  this 
case  that  more  than  30  days  elapsed  after  the  notice  of 
forfeiture  before  the  action  was  commenced,  which  was 
within  30  days  after  the  expiration  of  the  30-day  notice. 

It  will  also  be  noticed  that,  in  the  case  at  bar,  more 
than  30  days  elapsed  aiter  the  time  fixed  by  the  first  notice 
for  terminating  the  tenancy,  before  this  action  was  com- 
menced. From  the  service  of  that  notice,  appellant  ceased 
to  occupy  the  premises  with  the  assent  of  the  owner.  It  is 
true  that  the  tenancy  did  not  cease  to  exist  until  the  ex- 
piration of  the  time  fixed  by  the  notice,  but  the  steps  taken 
by  the  landlord  were  the  necessary  legal  steps  for  the  re- 
moval of  the  tenant  from  possession.  Action  was  not  com- 
menced, however,  until  more  than  30  days  after  the  time 
fixed  by  the  notice,  and,  surely,  the  defendant  was  not  there- 
after in  possession  with  the  assent  of  the  landlord.  The  3 
days'  notice  to  quit  must  be  given,  preliminary  to  the  com- 
mencement of  an  action  of  forcible  enti-y  and  detainer ;  but 
it  was  said  in  McRobert  v,  Bridget,  supra,  that  this  notice 
could  not  be  given  until  the  cause  of  action  accrued.  It  fol- 
lows that  plaintiff's  cause  of  action  at  the  time  same  was 
commenced  was  barred  by  Section  42l7  of  the  Code. 
Forcible  entry  and  detainer  is  designated  by  the  statute  as 
a  summary  remedy,  and  is,  in  fact,  a  rather  drastic  one,  and 
the  statute  conferring  the  right  thereto  will  be  given  strict 
construction.    Plaintiff  is  not,  however,  without  the  remedy 
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given  him  by  Section  4182  of  the  Code.  His  petition  conld 
have  been  amended  at  any  time,  so  as  to  invoke  the  pro- 
visions of  this  statute.    Denecke  v.  Miller  d  Son,  supra. 

The  facts  in  Newell  v,  Sanford,  13  Iowa  191,  relied  upon 
by  counsel  for  appellee,  are  not  analogous  to  the  facts  in 
the  case  at  bar.  The  defendant  in  the  cited  case  remained 
in  possession  of  the  premises  for  years  after  a  notice  ter- 
minating the  tenancy  had  been  served,  and  the  court  held 
that  he  continued  to  be  a  tenant  at  will.  This  fact,  which 
is  emphasized  in  the  opinion,  left  no  doubt  that  the  posses- 
sion was  with  the  assent  of  the  landlord.  The  statute  of 
limitations  was  not  involved. 

Other  questions  discussed  by  counsel  for  appellant  are 
without  substantial  merit,  and,  in  view  of  our  conclusion 
that  plaintiff's  cause  of  action  was  barred  by  the  statute,  it 
is  unnecessary  to  discuss  or  decide  the  same.  It  follows 
that  the  judgment  of  the  court  below  must  be,  and  is, — 
Reversed.  , 

Weaver,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


Allie  Grobn,  Appellee,  v.  A.  G.  Ferris,  Appellant. 

TBIAXi:    Combining  Equitable  Issues  Arising  at  Law  and  in  Equity. 

1  Equitable  issues,  practically  identical,  and  arising  in  two  ac- 
tions, one  at  law  (replevin)  and  one  in  equity,  between  the 
same  parties,  over  the  same  subject-matter,  may  very  properly 
be  consolidated  and  tried  in  the  equitable  action,  especially 
when  a  trial  of  the  equitable  issues  will  be  determinative  of 

the  entire  controversy. 

* 

EQUITY:    Doing  Eqnlty— Forfeiture.    Equity  will  not  permit  a  con- 

2  tract  forfeiture  for  nonpayment  of  a  balance  due,  when  it  ap- 
pears that  the  property  has  already  been  paid  for  in  an  amount 
greatly  in  excess  of  its  value. 

Appeal   from   Cherokee   District   Court. — C.    C.    Bradley, 

Judge. 
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February  16,  1920. 

Rehearing  Denied  May  17,  1920. 

Suit  in  equity  for  an  accounting  and  other  equitable 
relief.    Decree  for  plaintiff.    Defendant  appeals.-j^AjJirmc^f. 

Claud  M.  Smith,  for  appellant. 

Herrick  d  Herricky  for  appellee. 

Stevens,  J. — A  somewhat  extended  statement  of  the  rec- 
ord is  necessary  to  a  complete  understanding  of  the  ques- 
tions involved  upon  this  appeal.     On  January   16,   1917, 

plaintiff  and  defendant  entered  into  a  con- 
^'  cifmbhiing  tract  in  writing,  by  the  terms  of  which  the 

fssucs^aris-  defendant,  in  consideration  of  |5,000,  agreed 
and  In  ^^^  to  Sell  to  the  plaintiff  the  following  de- 
^^"^'^-  scribed  personal  property,  to  wit: 

"All  the  furniture,  fixtures,  draperies,  booth,  two  (2) 
jncture  machines  (2  power  6-A),  picture  screen,  and  other 
accessories  now  in  and  used  for  the  operation  of  the  theater 
known  as  the  ^Happy  Hour,'  in  the  two-story  brick  building 
located  on  Lot  29,  222  West  Main  Street  in  Block  eight  (8), 
New  Cherokee,  Iowa;  and  consisting  principally  of  the  fol- 
lowing described  property,  to  wit : 

"Two  Powers  6-A,  X.  P.  one  concrete  booth,  twelve 
electric  fans,  three  hundred  and  fifty  chairs,  one  piano,  six 
ceiling  lamps,  one  electric  sign,  one  Meroid  screen,  one  small 
electric  ad  sign,  four  bra^s  one-sheet  lithograph  boards,  one 
brass  three-sheet  board,  one  combination  one-sheet  and 
folder  frame,  two  lavatories,  one  hot  air  furnace,  one  con- 
nected cooling  system,  one  large  writing  desk,  one  organ, 
one  large  mirror,  and  all  electric  fixtures,  including  orna- 
mental front  and  all  other  draperies,  furniture  and  fix- 
tures that  are  now  being  used  and  connected  with  the  said 
Happy  Hour  Theater. 
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'*Also  the  fixtures,  draperies,  scenery  and  properties  now 
being  nsed  in  the  Grand  Opera  House,  such  as  scenery, 
dropB,  one  Powers  6-A  X.  P.,  one  galvanized  iron  booth,  one 
transformer,  two  sets  of  scenery,  one  double  drop,  two 
single  drops,  one  street,  one  wood,  one  new  garden  drop, 
pass-out  checks,  coupon  tickets,  and  such  other  properties 
and  accessories,  now  being  used  in  said  Grand." 

The  contract  provided  for  the  payment  of  the  purchase 
price  as  follows:  f600  cash,  upon  the  execution  of  the 
contract;  f  2,900  by  the  conveyance  to  defendant  of  a  certain 
residence  property  owned  by  plaintiff,  in  Bock  Rapids, 
Iowa;  the  balance  in  monthly  payments  of  f40  each,  pay- 
able on  the  first  day  of  each  month,  commencing  March  1, 
1917,  and  ending  on  December  1,  1918,  except  that  the 
payment  on  Januaiy  1, 1918,  was  to  be  fSOO,  and  the  one  on 
January  1,  1919,  t360.  The  contract  further  provided  that, 
if  plaintiff  failed  to  make  the  payments,  as  specified  in  the 
conti'act,  she  would  forfeit  |1,500  to  defendant  as  liquidated 
damages,  and  all  her  rights  under  the  contract.  Time  was 
made  of  the  essence  of  the  contract,  which  further  provided 
that,  in  the  event  plaintiff  failed  to  make  her  payments  as 
agreed,  defendant  might  terminate  the  contract  by  sennug 
upon  her  a  30-day  written  notice  of  his  intention  to  declare 
such  forfeiture.  The  effect  of  the  giving  of  such  notice  was 
to  render  the  contract  null  and  void,  and  to  forfeit  all  rights 
of  plaintiff  to  the  property  and  to  the  portion  of  the  pur- 
chase price  paid.  The  last  payment  made  by  plaintiff  was 
f300,  due  January  1, 1918,  but  same  was  not  paid  when  due. 
A  notice  of  forfeiture  was  served,  July  10,  1918,  and  on 
August  13th,  -vvTitten  demand  was  raqde  for  the  possession 
of  the  property  situated  in  and  belonging  with  the  Happy 
Hour  Theater.  Plaintiff  having  refused  to  permit  defend- 
ant to  take  possession  of  the  property  referred  to  in  the 
written  demand,  defendant,  on  August  19th,  commenced  an 
action  in  replevin,  and  thereby  obtained  possession  thereof. 
On  August  23d,  this  action  was  commenced  by  Mrs.  Groen, 
and  a  temporary  injunction,  restraining  the  defendant  from 
selling,  incumbering,  or  using  the  property  seized  by  the 
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sheriff  under  the  writ  of  replevin,  was  granted. 

Plaintiff  alleged  in  her  petition  that,  before  the  contract 
above  referred  to  was  entered  into,  defendant  represented 
that  he  was  the  owner  of  a  piano  and  numerous  other  ar- 
ticles described  in  said  contract,  of  the  value  of  t^OO,  which 
she  had  since  learned  that  he  did  not  own;  that,  at  the 
time  the  notice  of  forfeiture  was  served,  and  the  replevin 
action  commenced,  he  was  not  the  owner  thereof,  and  could 
not  deliver  the  same  to  plaintiff;  that  nothing  was  due 
under  the  contract;  that  defendant  had  wrongfully  taken 
possession  of  the  opera  house,  and  deprived  plaintiff 
thereof;  that  an  accounting  was  necessary,  to  ascertain  the 
exact  amount,  if  anything,  due  plaintiff  under  the  contract ; 
and  that  he  was  insolvent.  She  prayed  that  an  accounting 
be  had;  that  plaintiff  be  declared  to  be  the  owner  of  the 
property  in  controversy ;  and  that  defendant  be  held  to  have 
acquired  no  right  to  the  property  by  his  attempted  for- 
feiture of  the  contract;  for  a  temporary  injunction,  as 
stated,  and  general  equitable  relief. 

On  August  28,  1918,  the  defendant  herein  filed  an  answer 
in  the  equity  suit,  and  a  motion  to  dissolve  the  temporary 
injunction.  On  October  30th,  this  motion  to  dissolve  was 
overruled.  On  November  18,  1918,  plaintiff  in  this  suit  (de- 
fendant in  the  replevin  action)  filed  her  answer,  which  is  in 
two  divisions,  in  the  replevin  action.  In  the  first  division, 
she  denied  generally  the  allegations  of  plaintiff's  petition, 
and  admitted  the  execution  of  the  contract,  the  service  of 
the  notice  of  forfeiture,  and  written  demand  for  possession 
of  the  property,  and  that  no  payments  had  been  made  on 
the  contract  since  January  1,  1918;  and  in  the  second  di- 
vision, set  up  subsjtantially  the  same  matters  as  are  con- 
tained in  her  petition  in  the  equity  suit,  and  asked  for  the 
same  equitable  relief. 

On  November  26th,  plaintiff  herein  (defendant  in  the 
replevin  suit)  filed  a  motion  to  have  the  issues  set  forth  in 
the  second  division  of  her  answer  in  the  replevin  action 
tried  in  equity,  and  that  same  be  consolidated  witli  the 
equity  suit  for  that  purpose.    This  motion  was  sustained. 
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On  January  25,  1919,  the  defendant  herein  (plaintiff  in 
the  replevin  action)  filed  a  motion  to  vacate  and  set  aside 
the  order  of  the  court  to  try  the  second  division  of  the 
answer  in  the  replevin  action  in  equity,  upon  the  ground 
that  no  equitable  issue  was  tendered  thereby.  The  court 
having  overruled  this  motion,  a  trial  was  had  of  the 
equitable  issues,  as  consolidated. 

Appellant  complains  of  all  adverse  rulings  of  the  court, 
and  proceeds  to  argue  the  case  upon  the  theory  that  the 
conrt  ordered  the  replevin  action  transferred  to  equity  for 
tiial. 

During  the  progress  of  the  trial,  plaintiff  herein  with- 
drew from  her  petition,  and  also  from  her  answer  in  the 
replevin  suit,  the  prayer  for  an  accounting;  but  the  trial 
was  concluded  upon  the  remaining  issues,  without  further 
objection  on  the  part  of  the  defendant.  The  court,  in  its 
decree,  found  that  the  defendant  herein  did  not  have  a  right 
to  forfeit  or  rescind  the  contract  of  purchase,  and  that  the 
notice  served  was  ineffectual  for  that  purpose,  and  that„  at 
the  time  the  replevin  action  was  commenced,  Mrs.  Groen 
was  the  absohite  owTier  of  the  property  described  in  the 
petition,  and  entitled  to  the  possession  thereof ;  and  ordered 
Rame  returned  to  her,  and  entered  judgment  for  costs 
against  the  defendant  herein;  but  did  not  determine  what 
amount,  if  anything,  was  yet  due  the  defendant  upon  the 
contract,  leaving  that  matter  open  for  subsequent  deter- 
mination. 

I.  Section  4164  of , the  Code  provides  that  actions  for 
the  recovery  of  specific  personal  property  shall  be  by  ordi- 
nary proceedings,  without  joinder  of  any  other  cause  of 
action,  and  that  no  counterclaim  shall  be  allowed  therein. 
Code  Section  3435  authorizes  the  trial  of  issues  heretofore 
exclusively  cognizable  in  equity,  tendered  in  a  law  action, 
in  equity.  This  statute  is  applicable  to  equitable  defenses 
interposed  in  actions  for  the  recovery  of  specific  personal 
property.    Palmer  v.  Palmer,  90  Iowa  17. 

The  statute  does  not,  however,  in  such  cases,  authorize 
the  court  to  try  the  law  issues  in  equity,  and  thereby  do- 
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prive  plaintiff  of  a  trial  thereof  to  a  jury.  Johnston  d  Son 
V.  Rol)iick,  104  Iowa  523.  The  transfer  of  equitable  issues 
in  a  law  action  does  not,  howevei*,  affect  the  right  of  the 
plaintiff  to  a  jury  trial  on  the  other  issues  presented.  Tufts 
V.  Norris,  115  Iowa  250. 

If,  therefore,  the  court  in  the  case  before  us  transferred 
the  replevin  action  to  equity  for  trial,  the  ruling  was  erro- 
neous. The  record  discloses,  however,  that  the  motion  to 
transfer,  referred  only  to  the  second  division  of  defendant's 
answer,  which  set  up  the  alleged  equitable  issues.  Whether 
the  court  committed  error  in  sustaining  the  motion  to  trans- 
fer the  second  division  of  defendant's  answer  to  equity  for 
trial,  depends  upon  whether  an  issue  heretofore  exclusively 
cognizable  in  equity  was  presented  thereby.  We  think  it 
did ;  but  it  is  not  really  necessary  for  us  to  pass  upon  this 
question,  for  the  reason  that  both  actions  were  between 
the  same  parties,  based  substantially  upon  the  same  trans- 
action, and  a  decision  of  the  issues  in  the  equitable  suit 
alone  would  necessarily  have  decided  the  issues  in  the  law 
action.  Under  such  circumstances,  the  court,  in  the  exer- 
cise of  a  sound  discretion,  should  have  tried  the  equity 
suit  first.  Twogood  v.  Allee,  125  Iowa  59;  Dille  v.  Long- 
well,  169  Iowa  686;  Tinker  t?.  Farmers  State  Bank,  178  Iowa 
972. 

Plaintiff  in  the  replevin  action  alleged  in  his  petition 
that  he  was  the  absolute  and  unqualified  owner  of  the  prop- 
erty in  controversy.  His  right  to  maintain  the  action  de- 
pended upon  the  truth  of  this  allegation, 
2.  Equity:  which,  in  tum,  depended  upon  whether  the 

doing  equity:  '        x-  l 

forfeiture.         attempted  forfeiture  of  the  contract  would 

be  sustained  by  the  court.  It  is  unnecessary 
to  cite  authorities  to  the  point  that  equity  does  not  favor 
forfeitures,  and  especially  where  the  result  thereof  will  be 
to  give  one  party  an  unconscionable  advantixge  over  another. 
In  this  case,  the  property  in  controversy,  according  to 
the  testimony  of  the  defendant  herein,  and  the  value  placed 
thereon  in  the  replevin  petition,  was  about  J1,000.  The 
record  discloses  that  plaintiff  has,  in  fact,  paid  him  f 4,200 
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upon  the  purchase  price,  and  he  still  claims  a  balance  due 
thereon  of  $800.  By  his  attempted  forfeiture  of  the  con- 
tract, he  claimed  the  right  to  receive  the  property  back,  and 
also  to  retain  the  portion  of  the  purchase  price  paid. 
Surely,  a  court  of  equity  will  not  permit  a  forfeiture,  under 
such  circumstances.  The  court  below  could  not  properly 
have  reached  a  different  result,  if,  instead  of  a  consolida- 
tion of  the  equitable  issues  in  the  two  cases,  a  trial  had  been 
had  of  the  equity  suit  alone.  The  right  to  forfeit  the  con- 
tract must,  in  any  event,  have  been  denied.  As  above  stated, 
the  court,  under  the  circumstances  of  this  case,  had  a  right, 
in  the  exercise  of  a  sound  discretion,  to  try  the  equity 
suit  first.  Defendant  was  not,  therefore,  in  any  way  preju- 
diced by  the  consolidation  of  the  equitable  issues  in  the  two 
cases  for  trial.  The  court  made  no  specific  finding  as  to 
whether  any  of  the  property  described  in  the  contract  was 
not  owned  by  the  defendant  at  the  time  he  served  the  notice 
of  forfeiture,  but  it  satisfactorily  appears  from  the  evidence 
that  he  did  not  own  the  piano  and  some  other  articles  which 
we  need  not  enumerate.  The  court  did  not  try  the  replevin 
action  in  equity,  as  counsel  for  appellant  contends ;  but  the 
necessary  effect  of  the  decree  entered  therein  is  to  render 
a  successful  prosecution  thereof  impossible.  The  court 
tried  and  decided  equitable  issues  only. 

Other  questions  are  discussed  by  counsel  for  appellant, 
but  a  decision  thereof  favorable  to  his  contention  would  not 
affect  the  conclusion  above  announced.  It  follows  that  the 
decree  and  judgment  of  the  court  below  must  be  and  is — 
Affirmed. 

Weaver,  C.  J.,  Ladd  and  Gaynob,  JJ.,  concur. 
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In  re  Estate  op  John  Swain. 

Margaret  Dalton  et  al.,  Appellees,  v.  Patrick  Swain  et  al., 

Appellants. 

WILLS:  Abnormal  Nature  of  Testator.     Prima-facie  incapacity  to 

1  exe<iute  a  will  is  established  by  testimony  tending  to  show: 

1.  That  testator  was  an  inebriate. 

2.  That  he  practiced  indescribably  filthy  and  immoral  habits. 

3.  That  he  was  of  violent  passions,  and  devoid  of  self-control. 

4.  That  he  was  quarrelsome,  abusive,  and  profane. 

5.  That  such  conditions  indicate  mental  decay. 

WILLS:     Intoxication  and  Mental  Competency.    Testimony  insuffi- 

2  cient  to  show  that  testator  was  drunk  at  the  time  of  the  execu- 
tion of  a  will  may  still  remain  in  the  record  for  its  bearing  on 
the  general  issue  of  mental  competency. 

WITNESSES:    Will  Contest — ^Testator's  Physician  as  Witness.    Phy- 

3  sicians  may  testify  to  knowledge  acquired  by  them  while  treat- 
ing testator  during  his  lifetime,  even  though  called  by  con- 
testant. 

Appeal    from    Plymouth   District    Court. — W.    B.    Boies, 

Judge. 

November  11,  1919. 

Rehearing  Denied  May  17,  1920. 

John  Swain,  a  resident  of  Plymouth  County,  Iowa, 
died,  April  27,  1917.  Shortly  after  his  death,  a  written  in- 
strument purporting  to  be  the  last  will  and  testament  of 
the  deceased,  was  filed  for  probate  by  four  of  his  children, 
Patrick  Swain,  Thomas  Swain,'  George  Swain,  and  Ellen 
Ackerman.  Others  of  his  children  and  heirs  at  law  con- 
tested the  admission  of  the  instrument  to  probate,  on  the 
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ground  that,  at  the  date  thereof,  the  deceased  was  .of  un- 
sound mind,  and  that  the  execution  of  the  alleged  will  was 
obtained  by  undue  influence,  exercised  over  the  testator  by 
Patrick  Swain  and  others.  On  trial  to  a  jury,  a  verdict  was 
returned  against  the  validity  of  the  alleged  will.  Judgment 
was  entered  accordingly,  and  the  proponents  appeal.  The 
material  facts,  so  far  as  reference  to  them  may  be  necessary, 
are  stated  in  the  opinion. — Affirmed, 

T.  M,  Zink,  for  appellants. 

Shull,  (HU,  Sammis  d  Stilioill,  for  appellees. 

Weaver,  J. — John  Swain  lived  to  the  age  of  about  87 
years.  He  had  been  a  farmer,  during  most  of  his  adult  life, 
uras  thrifty  in  a  financial  way,  and  at  his  death  was  the 

owner  of  460  acres  of  land   in  Plymouth 

^'   Jbn^ai  County.     To  him  and  his  wife,   Charlotte, 

tMtator.**'         ^^^  survived  him,  there  have  been  born  ,13 

children,  of  whom  9  were  living  at  the  date 
of  the  will,  as  were  also  6  grandchildren,  the  heirs  of  other 
children,  then  deceased.  On  July  26,  1915.,  when  about  85 
years  of  age,  John  Swain  executed  the  will  which  is  now 
the  subject  of  contest.  It  was  drawn  by  experienced  coun- 
sel, who  now  represents  the  proponents,  and  gives  evidence 
of  painstaking  care  and  intelligence  in  its  preparation.  By 
its  terms,  his  five  daughters,  Margaret,  Ellen,  Mary,  Agnes, 
and  Catherine,  his  son  M^tin,  and  two  of  his  grandchildren, 
John  and  Mary,  were  bequeathed  sums  of  money  varying 
from  f400  to  12,750.  Of  his  real  estate,  he  devised  to  his 
son  Patrick  120  acres,  subject  to  a  charge  of  $0,000  in  favor 
of  his  estate ;  to  his  son  George  80  acres,  subject  to  a  charge 
of  f 2,000;  and  to  his  son  Thomas  another  tract,  subject  to 
a  like  charge  of  f2,000.  He  also  provided  for  his  wife  by  a 
devise  to  her  of  160  acres  of  land,  together  with  the  re- 
siduum of  his  estate,  after  satisfying  the  provisions  above 
mentioned  and  the  payment  of  debts  and  claims  properly 
chargeable  against  it.     In  November,  he  executed  a  brief 
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codicil  to  the  will,  for  the  purpose  of  identifyiog  with  more 
particularity  the  grandchildren  intended  to  be  provided  for 
in  that  instrument. 

On  the  trial  of  the  contest,  the  court  below  withdrew  the 
issue  of  undue  influence  from  the  jury,  and  submitted  for 
its  verdict  the  one  question  of  the  testator's  testamentary 
capacity.  As  usual  in  this  class  of  cases,  the  question  thus 
presented  is  one  of  fact,  and  involves  very  little  difference 
between  counsel  as  to  the  fundamental  principles  of  law 
applicable  thereto.  The  record  is  very  voluminous,  filling 
about  500  closely  printed  pages;  and  we  shall  not  attempt 
to  embody  it  in  this  opinion,  even  in  outline,  except  as  it 
may  seem  necessary  to  make  clear  our  position  in  disposing 
of  the  appeal.  As  we  have  said,  the  one  issue  is  upon  the 
testamentary  capacity  of  John  Swain  at  the  date  of  the  will, 
and  upon  this  fact  the  finding  of  the  jury  is  final,  unless  we 
are  able  to  say,  as  a  matter  of  law,  that  the  verdict  is  with- 
out substantial  support  in  the  record,  or  that  we  find  error 
to  the  prejudice  of  the  proponents  in  the  rulings  of  the  court 
upon  questions  arising  pending  the  trial. 

I.  We  first  consider  whether  the  contestants'  case  is  so 
clearly  without  support  in  the  evidence  that  the  verdict  in 
their  favor  should  be  set  aside.  We  have  to  concede  that 
there  is  much  testimony  tending  to  support  and  strengthen 
the  usual  presumption  of  mental  soundness  in  the  testator, 
and  that,  if  the  case  were  triable  here  de  novo,  and  the  cred- 
ibility of  the  witnesses  and  weight  and  value  of  their  tes- 
timony were  matters  for  our  determination,  some  of  us 
would  be  strongly  inclined  to  sustain  the  validity  of  the 
wilL  But  the  function  of  the  court  in  law  actions  is  limited 
to  the  consideration  and  correction  of  alleged  errors  in  the 
proceedings  below,  and  this  does  not  include  the  right  or 
authority  to  correct  possible  errors  of  judgment  in  the 
jurors,  if  their  verdict  has  any  reasonable  basis  in  the  evi- 
dence before  them. 

A  careful  survey  of  the  entire  record  convinces  us  that, 
upon  the  pivotal  fact,  the  mental  capacity  of  the  testator  at 
the  date  of  the  will,  there  was  sufficient  evidence  upon  which 
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an  honest  and  impartial  jury  could  find  with  the  contest- 
ants. Stated  only  in  a  brief,  general  way,  and  giving  the 
testimony,  as  we  must,  the  more  favorable  interpretation  of 
which  it  is  fairly  capable  in  support  of  the  verdict,  it  is  to 
be  said  that  the  jury  could  find  therefrom  that  John  Swain 
was  by  nature  a  man  of  violent  passions  and  very  little  self- 
control  ;  that  he  was  from  his  youth  a  user  of  intoxicants,  a 
habit  which  increased  with  age;  and  that,  during  the  last 
few  years  of  his  life,  he  was  in  an  almost  continual  state  of 
intoxication;  that,  as  years  grew  upon  him,  he  became  in- 
describably filthy  in  his  person,  and  indulged  in  practices 
too  indecent  and  disgusting  to  be  here  specified ;  that,  even 
at  the  age  of  85,  he  frequented  houses  of  ill  fame,  consorted 
with  harlots,  and  contracted  syphilis;  that  he  abused  and 
cursed  his  wife,  and  called  her  a  whore;  was  exceedingly 
profane,  angry,  and  abusive,  without  cause;  that  he  had 
attacks  of  dizziness  and  pain  in  the  head;  that  ho  would 
weep,  without  any  apparent  cause;  that  he  would  pound 
the  table  and  chairs  with  his  fists;  that  he  would,  at  times, 
leave  the  house  in  cold  weather,  dressed  only  in  his  under- 
clothes,  bareheaded  and  barefooted;  that,  on  the  day  he 
executed  the  will,  and  on  the  day  before,  he  drank  large 
quantities  of  whisky,  was  sleepless  during  the  night  before, 
and  was  intoxicated  when  he  left  his  home  to  execute  the 
will.  There  was  still  other  evidence,  which  we  need  not  re- 
peat, along  the  familiar  lines  of  proof  pursued  in  cases  of 
this  character,  having  more  or  less  tendency  to  show  ad- 
vance in  senile  weakness  and  mental  decay  which  some- 
times mark  the  progress  of  old  age. 

Altogether,  we  think,  as  already  indicated,  that  to  hold 
that  these  things,  if  believed,  are  insufficient  to 'take  the 
question  of  the  testator's  testamentary  capacity  to  the  jury, 
would  be  a  clear  invasion  of  the  province  of  the  jury.  We 
use  the  words  **if  believed,"  because  it  is  within  the  prov- 
ince of  the  jury  to  believe  that  to  which  the  court,  if  a  trier 
of  facts,  might  not  give  any  credit.  The  >^Titer  of  this 
opinion,  speaking  for  himself  only,  would  hesitaje  long  to 
give  credit  to  the  story  of  any  son  or  daughter  who  comes 
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into  a  court  of  justice  and,  to  secure  a  larger  share  of  a 
father's  estate,  is  willing  to  brand  him  as  a  filthy  degenerate 
or  an  insane  beast.  We  read  in  the  Good  Book  that,  when 
Noah,  far  gone  in  senility  and  drunkenness,  lay  helplessly 
exposed  to  the  scorn  and  contempt  of  the  passing  crowd, 
his  two  sons,  Shem  and  Japheth,  hearing  of  his  condition, 
caught  up  a  garment  which  they  carried  over  their  shoul- 
ders, and,  walking  backward,  covered  their  father's  shame, 
and  themselves  "looked  not  upon  his  nakedness;"  and  it  is 
little  to  the  credit  of  this  day  and  generation  to  reflect  that, 
had  Shem  and  Japheth  been  reared  under  modern  condi- 
tions, when  reverence  is  swallowed  up  in  greed,  instead  of 
uniting  to  shield  their  father's  g6od  name  and  fame,  they 
would  have  rushed  to  summon  witnesses  and  a  photogra- 
pher, to  preserve  the  sorrowful  picture  as  evidence  for  use 
in  contesting  the  old  gentleman's  will. 

But  the  facts  in  the  present  case  were  all  before  the 
jury,  and  we  must  respect  its  verdict.  We  cannot  say  that 
it  is  an  unreasonable  finding.  It  is  true  that  a  man  may  be 
a  drunkard,  and  yet  not  necessarily  incapable  of  making 
a  valid  will.  He  may  be  grossly  immoral  and  filthy,  and 
still  not  be  of  unsound  mind,  in  the  legal  sense  of  the 
word.  He  may  be  quarrelsome  or  abusive  or  profane  or  ec- 
centric, and  yet  not  necessarily  incompetent;  but,  when  we 
find  very  many  of  these  characteristics  uniting  in  a  single 
character,  and  add  thereto  the  testimony  of  experts  that 
such  a  showing  indicates  a  loss  or  decay  of  mentality,  a 
verdict  to  that  effect  by  the  jury  cannot  be  disregarded, 

II.  Assuming,  then,  that  the  case  made  by  the  contest- 
ants was  sufficient  to  take  the  issue  of  fact  to  the  jury,  we 
liave  next  to  inquire  whether  any  substantial  error  is  dis- 
closed in  the  rulings  of  the  court  upon  the  trial. 

To  some  extent,  what  we  have  already  said  is  controlling 
upon  questions  raised  in  the  several  assignments  of  error, 
but  there  are  others  which  call  for  our  consideration. 

Much  of  the  complaint  made  by  counsel  relates  to  the 
refusal  by  the  court  to  instruct  the  jury  that  evidence  show- 
ing that  the  testator  had  syphilis,  that  he  frequented  houses 
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of  prostitution  and  indulged  in  other  unclean  and  filthj 
practices,  was  immaterial^  and  should  not  be  considered  as 
having  any  bearing  upon  the  question  of  his  mental  sound- 
ness. None  of  these  objections  is  sound.  It  is  true,  as  we 
have  already  said,  that  no  one  of  such  acts,  practices,  or 
habits  is,  as  a  matter  of  law,  necessarily  inconsistent  with 
the  theory  of  testamentary  capacity;  but  this  is  not  to 
hold  that  proof  of  such  facts  may  not  be  considered,  with 
other  facts,  as  tending  to  show  mental  unsoundness.  Men 
of  sound  mind  do  not,  as  a  rule,  so  conduct  themselves. 
With  the  normal  man,  a  sense  of  shame  and  a  r(*^nrd  for  the 
decencies  of  life  operate  as  some  restraint  upon  his  conduct, 
and  this  is  especially  true  with  the  normal  man  who  has 
outlived  his  youthful  follies,  and  has  left  mentality  enough 
to  realize  that  his  career  is  drawing  to  a  close. 

Counsel's  expressed  view,  which  is,  in  substance,  that 
all  men,  however  sane,  are  "tarred  with  the  same  stick," 
and  that  the  only  difference  between  indiscriminate  inter- 
course between  the  sexes  and  their  association  in  lawful 
wedlock  is  the  "mumbling  of  a  few  words  by  a  clergyman 
from  a  ritual,"  may,  perhaps,  be  a  legitimate  argument, 
when  addressed  to  a  jury,  made  up  of  the  kind  of  men  who 
are  popularly  supposed  to  "hang  together;"  but  he  can 
hardly  expect  the  court  to^give  it  the  stamp  of  judicial  ap- 
proval, as  a  legal  principle. 

There  was  no  error  in  refusing  the  requested  instruc- 
tions. 

The  court  withdrew  from  the  jury  the  charge  or  claim 
made  by  the  contestants  that  the  will  in  question  was  ex- 
ecuted while  the  testator  was  intoxicated.    No  exception  is 

taken  to  this  ruling,  but  it  is  insisted  that 

^'  tatoxication       ^^^  ^^^  testimony  relating  to  the  testator's 

compSScy'       indulgence  in  intoxicants  should  also  have 

been  withdrawn.  We  think  otherwise.  The 
testimony  as  to  the  man's  habits  in  this  respect  has  a  legiti- 
mate bearing  upon  his  mental  condition.  Long-continued 
and  excessive  indulgence  in  the  use  of  intoxicating  liquors 
may  not  always  undennine  or  destroy  strength  of  mind  in 
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the  user,  but  it  is  a  matter  of  common  observation  that  it 
very  frequently  does  have  that  effect,  and  it  was  the  right  of 
the  contestants,  to  have  the  facts,  as  developed  by  the  testi- 
mony, go  to  the  jury. 

Exceptions  were  preserved  by  appellants  to  the  over- 
ruling of  their  objection  to  certain  evidence  as  not  proper 
cross-examination,  and  other  evidence  as  not  being  proper 
rebuttal.  The  extent  to  which  cross-examination  of  a  wit- 
ness may  be  pursued,  and  the  allowance  of  evidence  in  re- 
buttal, if  not  otherwise  objectionable,  are  matters  left  very 
largiely  to  the  discretion  of  the  trial  court — ^a  discretion 
which  does  not  appear  to  have  been  here  abused;  and  the 
objection  cannot  be  sustained. 

Physicians  who  had  treated  the  deceased  in  his  lifetime 
were  examined  by  the  contestants,  over  the  appellant's  ob- 
jection, concerning  knowledge  so  acquired  by  them  in  their 
_  professional    capacity.      The   admission    of 

3.    Witnesses:         *    .  .  .  .  ,     . 

^11^ contest:     this  testimony  is  assigned  as  error,  as  being 
phgBician  as     a  violation  of  professional  confidence,  which 

is  protected  by  our  statute,  Code  Section 
4608.  Whatever  may  be  now  said  or  thought  upon  the  proper 
interpretation  and  effect  of  this  statute  as  an  original  prop- 
osition, the  objection  here  raised  has  been  fully  settled  ad- 
versely to  the  contention  of  i9ie  appellant.  Denning  t\ 
Butcher,  91  Iowa  425 ;  Winters  v.  Winters,  102  Iowa  53 ; 
Barry  v.  Walker,  152  Iowa  154, 156;  In  re  Harmsen.  (Iowa) 
167  N.  W.  618  (not  officially  reported). 

A  few  other  exceptions  are  taken  to  rulings  on  matters 
of  testimony,  but  we  shall  not  extend  this  opinion  for  their 
discussiouji  as  they  involve  only  familiar  principles  of  the 
law  of  evidence.  We  have  examined  them  all  in  the  light 
of  the  record  as  shown  by  the  abstract,  and  find  no  error  in 
them. 

The  judgment  of  the  trial  court  is — Affirmed. 

Ladd,  C.  J.,  and  Stevens,  J.,  concur. 

Gaynor,  J.,  concurs  in  the  result. 
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Intbr-Urbax  Railway   Company,  Appellant,  v.   Board  of 
Supervisors  of  Polk  County  et  al.,  Appellees. 

DBAINS:  Maximum  Flood  Conditions  as  Bearing  on  Asaesgment. 
Substantial  benefits  may  be  assessed  when  it  appears  that  the 
improvement  in  question  will  afford  substantial  relief  from 
normal  flood  conditions,  even  though  it  is  made  to  appear  that 
the  improvement  will  not  afford  complete  relief  from  maximum 
— extraordinary — flood  conditions.  Record  reviewed  in  detail, 
and  held  that  the  assessment  against  a  railway  right  of  way, 
as  fixed  by  the  board  of  supervisors,  was  exceasivet  and  that, 
as  reduced  by  the  court,  it  represented  a  fair  proportional  part 
of  the  total  cost. 

Appeal  from  Polk  District  Court. — ^,Toseph  E.  Meyer,  Judge. 

January  20,  1920. 

Rehearing  Denied  May  17,  1920. 

Both  parties  appeal  from  the  decree  of  the  court  below, 
involving  an  assessment  against  the  plaintiff  for  drainage 
benefits.  Plaintiff  first  gave  notice  of  appeal,  and  is  desig- 
nated herein  as  appellant. — Affirmed. 

W.  H.  McHenry  and  A.  B.  Hoirland,  for  appellant. 

Don  B.  Shaw  and  Oscar  Strauss,  for  appellees. 

Stevens,  J. — A  brief  statement  of  the  situation,  as  it 
existed  prior  to  the  establishment  of  the  district,  and  the 
situation  as  it  will  be,  if  the  improvement  is  completed  and 
operated  as  planned  by  the  engineer  in  charge  of  the  dis- 
trict and  approved  by  the  board  of  supervisors,  will  help 
to  make  cleai*  the  respective  claims  of  counsel  and  the  real 
issue  for  decision. 
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The  district,  which  is  known  as  Drainage  District 
No.  21,  adjoins,  and  a  small  part  thereof  is  situated  within, 

the  linnts  of  the  citv  of  Des  Moines.  The  district  is  trav- 
ersed  from  north  to  south  bj  the  right  of  way  and  tracks  of 

the  Chicago,  Rock  Island  &  Pacific  Railway  Company,  the 
Chicago  Great  Western  Railway  Company,  and  the  Fort 
Dodge  &  Des  Moines  Railway  Company,  which  lie  substan- 
tially parallel  to  each  other ;  and  a!so  the  right  of  way  of  the 
Chicago  &  Northwestern  Railway  Company;  and  from  east 
to  west  by  the  Interurban  Railway  Company,  appellant 
herein.  The  Northwestern  tracks  are  located  about  2,500 
feet  west  of  the  other  tracks,  which  are  located  near  the 
east  end  of  the  district.  The  district  has  an  area  of  about 
790  acres,  which  includes  17.38  acres  comprising  appellant's 
right  of  way.  Appellant's  tracks  cross  the  right  of  way  of 
the  other  railway  companies  at  undergrade  crossings. 

The  surface  water  drains  from  a  watershed  of  about  390 
acres  to  a  point  near  the  crossing  under  the  tracks  of  the 
Fort  Dodge  &  Des  Moines  Railway  Company,  and  formerly 
flowed  northwest  on  the  south  side  of  appellant's  right  of 
way,  through  open  ditches,  constructed  and  maintained  by 
it,  and  was  discharged  through  a  12-inch  tile  into  a  pool  or 
reservoir,  on  the  right  of  way  of  the  Chicago  &  Northwest- 
ern Railway  Company,  at  the  intersection  thereof  with  ap- 
pellant's right  of  way,  from  which  point  it  was  carried  south 
through  a  24-inch  tile,  also  maintained  by  appellant,  for  a 
distance  of  about  1,100  feet,  and  discharged  upon  the  North- 
western right  of  way.  Appellant  also  has  dug  a  sump,  or 
well,  having  a  depth  of  15  or  20  feet,  near  the  resen^oir, 
from  which  water  is  pumped  through  a  6-inch  pipe  into  the 
reservoir  by  an  automatic  electric  pump,  from  which  it  is 
carried  off  through  the  24-inch  private  tile.  By  this  means, 
the  water  is  lowered  about  2  feet  below  the  top  of  appel- 
lant's ties.  There  is  a  bridge,  900  feet  east  of  the  reservoir, 
under  which  the  surface  water  from  a  comparatively  small 
area  also  flows  into  the  open  ditch  on  the  south  side  of  the 
right  of  way,  and  thence  into  the  reservoir. 
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Tt  is  conceded  that,  in  times  of  excessive  rainfall,  ap- 
pellant's  tracks   at   the   Northwestern   crossing   are   over 
flowed,  and,  to  some  extent,  the  movement  of  its  cars  is 
interfered  with. 

The  system  of  drainage  adopted  by  the  l)oard  of  super- 
visors provides  for  an  18-inch  tile  on  the  north  side  of  ap- 
pellant's right  of  way  from  its  intersection  with  the  Fort 
Dodge  &  Des  Moines  Railway  Company  west  for  a  distance 
of  abont  1,600  feet,  at  which  point  it  joins  a  24-inch  tile,  ex- 
tending southwest  a  distance  of  about  1,400  feet  to  the 
Northwestern  tracks,  where  it  joins  a  28-inch  tile,  and,  fur- 
ther on,  a  30-inch  tile,  through  which  the  water  is  finally 
discharged  into  a  creek.  The  intake  of  the  18-inch  tile  is 
located  at  the  point  where  the  water  from  the  north  and 
east  pass  under  the  bridge  of  the  Fort  Dodge,  Des  Moines 
&  Southern  Railway  Company.  The  fall  of  the  18-inch  tile 
is  1.3,  of  the  24-inch,  .5,  and  of  the  28-inch  tile,  .2  of  a  foot, 
to  the  hundred.  The  total  fall  from  the  intake  to  the  inter- 
section of  appellant's  right  of  way  with  the  Northwestern 
is  approximately  15  feet.  There  is  a  maijhole  on  each  side 
of  the  right  of  way  of  both  appellant  and  the  Northwestern 
Railway  Company.  It  is  also  planned  to  extend  a  tile 
from  near  the  bottom  of  the  manhole  on  the  north  side  of 
appellant's  right  of  way  northwest  to  receive  the  water 
from  an  area  of  about  160  acres. 

The  improvement,  according  to  the  testimony  of  the  en- 
gineer in  charge,  is  so  designed  that,  by  appellant's  lowering 
its  24-inch  tile  2  feet  below  the  top  of  its  ties  at  the  reser- 
voir, or  by  substituting  a  12-inch  tile  therefor  at  the  same 
elevation,  and  connecting  same  with  the  28-inch  tile  where 
it  crosses  the  Northwestern  right  of  way,  the  difficulty  at 
that  point  will  be  greatly  reduced,  and  the  necessity  and 
expense  of  maintaining  an  automatic  electric  pump  avoided. 

Many  obstacles  in  the  way  of  the  successful  operation 
of  the  plan,  with  consequent  benefit  to  appellant,  are  sug- 
gested by  counsel.  First,  it  is  argued  that  the  28-inch  tile 
is  inadequate,  and  will  be  filled  to  capacity  by  the  water 
discharged  through  the  18-inch  tile,  and  that,  if  appellant's 
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private  drain  is  connected  therewith,  when  the  28-inch  tile 
is  completely  filled,  the  water  will  be  held  back  at  the 
reservoir,  and  the  difficulty  at  that  point  increased,  rather 
than  relieved.  It  is  also  contended  that,  when  the  28-inch 
tile  is  filled  to  capacity,  the  resistance,  on  account  of  the 
great  fall  of  the  18-inch  tile,  will  force  the  water  out  through 
the  tile  at  the  manhole,  if  one  is  connected  therewith,  on  the 
north  side  of  appellant's  right  of  way,  and  cause  it  to 
gather  through  the  ditch  on  the  south  side  thereof  at  the 
Northwestern  crossing,  and  further  increase  the  difficulty 
at  that  point. 

Numerous  expert  drainage  engineers  were  called  as  wit- 
nesses, by  both  plaintiff  and  defendant,  and  examined  as  to 
the  practicability  and  probable  efficiency  of  the  improve- 
ment, a  large  part  of  which  was,  at  ^hat  time,  completed. 
The  opinions  expressed  are  various  and  wholly  irrecon- 
cilable. T.  L.  Blank,  the  engineer  in  charge,  testified  that 
the  drain  will  carry  off  the  surface  waters  from  an  inch  of 
rainfall  in  24  hours.  The  other  witnesses  testifying  upon 
this  point  in  behalf  of  appellee  corroborated  this  statement. 
Several  of  the  T\'itnesses  called  by  plaintiff  testified  that 
the  capacity  of  the  tile  is  insufficient  to  take  care  of  the 
run-off  from  a  rainfall  of  an  inch  in  one  hour,  and  that 
same  will  not  be  efficient  for  storm  drainage.  It  is  con- 
ceded by  all  of  the  expert  witnesses  that  the  system  will  not 
carry  all  of  the  water  as  rapidly  as  it  accumulates  in  the 
vicinity.  Substantially  all  agree  that  it  is  sufficient  for 
the  drainage  of  agricultural  lands,  for  which,  of  course,  it 
was  primarily  intended. 

Practically  all  of  the  objections  urged  against  the  ade- 
quacy of  the  proposed  tile  drains  are  based  upon  maximum 
conditions.  Of  course,  this  is  the  true  test  of  perfect  drain- 
age, but  is  not  the  sole  basis  upon  which  substantial  benefits 
are  estimated.  It  may  be  that  enough  water,  during  a  pe- 
riod of  extraordinary  rainfall,  will  be  discharged  through 
the  18-inch  tile  to  fill  both  the  24-inch  and  28-inch  tiles  to 
capacity;  but  the  improvement  was  not  designed  to  over- 
come extraordinary  conditions.    The  fall  of  the  larger  tile 
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is  much  less  than  that  of  the  smaller.  The  engineers  who 
testified,  differ  in  their  opinions  upon  this  point.  It  may  be 
safely  assumed  that  no  such  condition  will  result  from 
usual  and  ordinajy  rainfalls  in  this  Wcinity.  Whether  the 
tile  drain  is  partially  or  completely  filled,  all  of  the  water 
entering  the  same  is  prevented  from  reaching  appellant's 
tracks  at  the  Northwestern  crossing,  and  must  necessarily 
afford  some  relief  at  that  point.  T.  L.  Blank  and  the  other 
engineers  who  testified  on  behalf  of  the  defendant  stated 
that,  in  their  opinion,  a  12-inch  tile  may  be  substituted  for 
appellant's  24-inch  private  tile,  and,  if  it  is  lowered  at  the 
reservoir  2  feet  below  the  top  of  the  ties,  and  connected  with 
the  28-inch  tile  at  the  manhole  on  the  east  side  of  the 
Northwestern  right  of  way,  it  will  carry  substantially  all 
of  the  water  that  will  accumulate  at  the  reservoir,  except 
in  times  of  unusual  rainfall,  and  render  the  maintenance  of 
the  automatic  electric  pump  unnecessary.  The  carrying 
capacity  of  the  28-inch  tile  is  greater  than  the  combined 
carrying  capacity  of  the  24:-inch  and  a  12-inch  tile.  To 
what  extent  water  in  the  reservoir  may  be  prevented  from 
flowing  out  through  appellant's  private  drain  into  the 
28-inch  tile  when  it  is  filled  to  capacity,  we  need  not  under- 
take to  decide.  The  fall  of  the  28-inch  tile  is  .2  of  a  foot, 
and  of  appellknt's  private  drain,  if  laid  as  planned,  by  the 
district  engineer,  slightly  in  excess  of  3  inches  to  the  100 
feet,  which  is  greater  than  the  fall  of  the  present  tile. 

Whatever  of  defects  there  may  be  in  the  proposed  sys- 
tem, it  will  serve  as  an  outlet  for  very  large  quantities  of 
surface  water,  and  materially  improve  the  condition  of  the 
agricultural  lands  intended  to  be  benefited  thereby.  We 
have,  however,  upon  this  appeal,  to  deal  only  with  the  as- 
sessment laid  upon  the  property  of  the  Inter-Urban  Railway 
CJompany.  The  total  assessment  laid  against  the  property 
in  the  district  is  |38,391.90,  of  which  $8,000  was  assessed 
by  the  board  against  appellant's  right  of  way.  Upon  ap- 
peal to  the  district  court,  this  sum  was  reduced  to  $2,800. 
It  is  true,  as  claimed  by  counsel  for  appellee,  that  we  have 
often  said  that,  because  of  the  greater  opportunity  of  the 
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board  of  supervisors  and  the  commissioners  appointed  to 
classify  the  land  for  assessment,  in  the  absence  of  fraud, 
gross  error,  or  evident  mistake,  the  classification  adopted 
by  the  board  and  approved  by  the  district  court  Tvall  be  pre- 
sumed to  be  correct.  In  re  Johnson  Drainage  District ,  141 
Iowa  380;  (hittormsen  v.  Drainage  District,  153  Iowa  126; 
Chicago,  R.  /.  d  P.  R.  Co.  v.  Wright  County  Drainage  Dist,, 
175  Iowa  417.  Nevertheless,  we  have  no  hesitation  in  say- 
ing, in  the  case  before  us,  that  the  assessment  of  ?8,000  was 
clearly  inequitable.  Both  parties  have,  however,  appealed, 
and  we  are  called  upon  to  determine  whether  the  amount 
fixed  by  the  district  court  shall  stand,  be  increased,  or  fur- 
ther reduced.  If  we  had  only  to  consider  the  usual  and 
ordinary  benefits  to  the  roadbed,  ties,  fences,  bridges,  and 
other  matters  frequently  present,  we  would  have  no  further 
difftculty  in  reaching  the  conclusion  that  the  amount  is  yet 
too  high. 

The  record  discloses,  without  conflict,  that  no  water  at 
any  time  stands  upon  appellant's  right  of  way  east  of  its 
intersection  with  the  tracks  of  the  Northwestern  Railway 
Company,  but,  on  the  contraiy,  it  appears  without  dispute 
that  it  runs  off  quickly  through  the  open  drainage  to  the 
reservoir  before  referred  to.  The  track  is  laid  upon  a  grade, 
of  from  a  few  inches  to  2  or  3  feet  in  height,  and  the  water 
does  not  interfere  therewith.  Several  of  plaintiff's  wit- 
nesses, however,  express  the  opinion  that  some  benefit  would 
accrue  from  the  improved  drainage  facilities,  and  that  an 
assessment  of  ^^-100  would  not  be  in  excess  of  probable 
benefits.  As  these  witnesses  were  of  the  opinion  that  the 
situation  at  the  Northwestern  crossing  would  in  no  wise 
be  relieved,  we  assume  that  they  had  in  mind  only  benefits 
to  the  right  of  way  east  of  that  point.  All  of  the  witnesses 
for  defendant  testified  that,  in  their  opinion,  the  assessment 
of  f8,000  was  just  and  proper.  As  before  stated,  all  of 
the  water  coming  to  that  point  from  the  east  and  the  north 
side  of  appellant's  right  of  way  entered  the  reservoir 
through  a  12-inch  tile.  The  dimensions  of  the  open  ditch 
are  riot  shown,  but  one  or  more  of  appellant's  witnesses, 
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whose  duties  furnished  ample  opportunity  to  know  the 
truth,  stated  that  the  water  never  overflowed  the  open  ditch, 
and  that  all  of  it  passed  tlirough  the  12-iiu'h  tile.  The 
water  from  about  5  acres  northwest  of  the  sump,  and  from 
a  somewhat  larger  area  northeast  thereof,  drains  to  the  low 
point  at  the  Northwestern  crossing.  No  relief  is  provided 
for  this  area.  We  are  not  persuaded  that  the  water  which 
will  run  off  through  the  18-inch  tile  will  not  substantially 
relieve  flood  conditions  at  the  sump.  Tf  all  of  the  water  es- 
caping through  the  open  ditch  on  the  south  side  of  the 
right  of  way,  together  with  all  of  the  water  that  passes 
through  the  bridge  east  of  the  Northwestern  crossing,  was 
discharged  through  a  12-inch  tile  into  the  reservoir,  without 
ever  overflowing  the  adjoining  land,  surely  the  18-inch  tile 
will  take  care  of  much  of  the  water  formerly  reaching  the 
reservoir.  Some  of  the  witnesses  testified  to  having  seen 
the  24-inch  private  drain  of  appellant  filled  to  its  full  ca- 
pacity. This,  however,  was  not  frequent,  and  for  a  brief 
time  only.  By  lowering  the  24-inch  tile,  or  substituting  a 
12-ineh  tile  therefor  at  a  proper  elevation,  doubtless  most 
of  the  water  reaching  the  reservoir  during  periods  of  usual 
or  ordinary  rainfalls  will  l>e  dischargtid  into  the  28-inch 
tile,  and  the  automatic  pump  may  be  dispensed  with.  It  is 
not  claimed  that  extraordinary  floods  will  not  overflow  the 
track  at  this  point,  but  material  improvement  will  result 
at  other  times.  It  is  unfortunate  that  there  is  no  method 
by  which  the  matter  may  be  exactly  ascertained. 

Much  reliance  is  placed  by  counsel  for  appellant  upon 
the  allege(J  insufficiency  of  the  drainage  already  provided 
for  its  right  of  way  and  at  the  sump.  The  evidence  shows, 
however,  that  traffic  has  frequently  l)een  interfered  with 
by  water  overflowing  the  tracks  at  this  place.  Appellant's 
lines  within  the  district  are  used  extensively  and  exclusively 
in  handling  freight.  A  delay  in  the  operation  of  its  trains, 
on  account  of  water,  is  necessarily  attended  ^^ith  some 
loss  and  inconvenience.  The  actual  expense  of  maintain- 
ing the  sump  is  from  f  100  to  |125  per  year.  The  benefit  ac- 
cruing from  the  elimination  of  the  pump  will,  however,  be 
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largely,  if  not  entirely,  offset  by  the  expense  of  lowerincj 
the  24-inch  tile,  or  the  substitution  of  a  smaller  tile  there- 
for, so  that  the  sum  total  of  benefits  to  appellant  is  that 
which  accrues  from  the  drainage  of  its  right  of  way,  and 
whatever  improvement  will  result  at  the  Northwestern 
crossing.  We  think  this,  particularly  at  the  latter  point, 
will  be  substantial,  although  perfect  drainage  is  not 
provided. 

'  But  it  is  also  contended  by  counsel  for  appellant  that 
the  assessment  fixed  by  the  court  below  is  greatly  in  excess 
of  the  special  benefits  conferred,  and  proportionately  in- 
equitable and  unjust.  The  test  is  not  whether  the  assess- 
ment is  in  excess  of  actual  benefits,  but  whether  it  repre- 
sents a  fair  proportional  part  of  the  total  cost.  Jackson  t?. 
Board  of  Supervisors^  159  Iowa  673;  Collins  v.  Board  of 
Supervisors,  158  Iowa  322. 

The  statute  contemplates  that  the  board  of  supervisors 
shall  grant  the  petition  for  the  establishment  of  a  drainage 
improvement,  only  when  it  appears  that  its  probable  cost 
will  not  be  excessive,  and  a  greater  burden  than  should 
properly  be  borne  by  the  land  benefited  thereby.  Section 
1989-a6,  Code  Supplement,  1913,  authorizes  an  appeal  from 
the  order  of  establishment  by  anyone  aggrieved  thereby,  to 
the  district  court.  No  appeal  was  taken  therefrom  in  this 
case.  Manifestly,  no  one  owning  property  in  the  district 
believed  that  the  burden  to  be  borne  by  the  district  was  in 
substantial  excess  of  the  actual  benefits  to  be  realized  from 
said  improvement.  If,  as  sometimes  happens,  it  is  subse- 
quently shown  that  the  engineer  recommending  and  the 
board  of  supervisors  establishing  the  improvement  were 
mistaken  in  the  estimated  benefits,  the  total  cost  must,  nev- 
ertheless, be  borne  by  the  property  located  within  the  dis- 
trict. It  can  be  met  in  no  other  way.  An  assessment  of 
1125  per  acre  was  levied  upon  all  land  classified  at  100  per 
cent.  It  is,  of  course,  difficult  to  determine  proportional 
benefits,  where  the  property  is  of  a  different  character,  and 
used  for  entirely  different  purposes.  Ordinarily,  and  pri- 
marily, public  drainage  systems  are  established  for  the  im- 
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provement  or  reclamation  of  agricultural  lands.  The  offi- 
cers and  chief  engineer  of  the  Interurban  Railway  Company 
were  active  in  promoting  the  improvement  in  question,  and, 
at  the  suggestion  or  request  of  the  engineer,  the  28-inch  tile 
was  lowered  at  the  Northwestern  crossing  so  as  to  provide  a 
fall  of  3  inches  to  the  100  feet  from  the  resen-oir,  for  the 
benefit  of  plaintiff.  We  are  convinced,  from  a  careful  con- 
sideration of  the  record,  that  the  proportion  of  benefit  is 
much  larger  to  the  farm  land  than  estimated  by  the  classifi- 
cation committee,  but  there  is  no  way  of  accurately  deter- 
mining the  exact  proportion  that  should  be  borne  by  the 
farm  land,  or  the  exact  proportion  that  should  be  borne  by 
appellant.    Only  an  approximation  is  possible. 

The  varying  opinions  of  the  experts  are  about  as  bewil- 
dering as  enlightening  in  this  case.  Much  depends  upon  the 
successful  operation  of  the  system  as  a  whole.  It  will  not 
provide  perfect  drainage.  We  are,  however,  of  the  opinion 
that  the  amount  fixed  by  the  district  court  is  proportion- 
ately equitable.  It  is  tnie  that,  before  appellant  will  re- 
ceive the  full  benefit  of  the  improvement,  it  must  incur  the 
additional  cost  and  expense  of  lowering  its  24-inch  tile,  or 
substituting  for  the  same  one  of  smaller  dimensions.  The 
improvement  is  intended,  however,  to  be  permanent.  We 
reach  the  conclusion  that  the  decree  of  the  court  below 
should  be,  and  it  is, — Affirmed  on  hoth  appeals. 

Weaver,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


Clara  Nothem,  Appellee,  v.  Clem  eJ.  Voxderharr,  Appellee, 

et  al.,  Appellant. 

ATTOBKEY  AKD  CLIENT:     General  Authority— Settlements.    Qen- 

1     eral  authority  in  an  attorney  to  defend  the  validity  of  a  will 

does  not  embrace  authority  to  consent  to  a  settlement.     The 

settlement  being  a   nuHlty,   the   decree   entered   thereon   is   a 

nullity. 
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INFANTS:     Guardian  Ad  latem— Authority — Stipulation  of  Settle- 

2  ment.  A  guardian  ad  litem,  appointed  to  defend  a  minor  in  the 
probate  of  a  will,  has  no  authority  to  enter  into  a  stipulation 
of  settlement  covering  the  minor's  interest. 

JXTDGMENT:    Vacation— Ratification  as  Bar.    One  may  not,  in  the 

3  absence  of  a  showing  of  full  knowledge  of  all  the  material  facts, 
be  held  to  have  ratified  an  unauthorized  and  void  judgment 
by  receiving  benefits  thereunder. 


Appeal  from  Plymouth  District  Court. — William  Hutch- 
inson, Judge. 

January  20,  1920. 

Kehbaring  Denied  May  17,  1920. 

The  present  action  was  commenced  in  partition.  A 
cross-petition  was  filed  by  certain  of  the  defendants,  asking 
that  a  certain  stipulation  and  decree  be  set  aside  and  held 
for  naught.  The  rights  of  the  parties  in  the  action  of  parti- 
tion are  based  upon  the  decree  here  attacked.  There  was 
a  decree  for  the  plaintiffs  as  prayed,  and  the  cross-petition- 
ers' petition  dismissed. — Reversed  and  remanded, 

Milchrist,  Scott  d  Pitkin,  for  appellant. 

Kass  Bros,  d  Sievers,  J.  U.  Sammis,  J.  F.  Kass,  and 
Molyneux  d  Maker,  for  appellees. 

Gaynor,  J. — On  the  13th  day  of  June,  1915,.  John  Henry 
Vonderharr  died  testate,  leaving  surviving  him,  as  his  only 
heirs  at  law,  the  following  named  children:  Clara  No- 
them,  Clem  J.,  Bernard  H.,  Prank,  Henry,  and  Anton  Von- 
derharr, Anna  Siemonsma,  Frances  Schnieders,  Rosa  Sie- 
monsma,  Mary  Plagge,  and  John  Vonderharr,  and  the 
following  grandchildren,  to  vat :  Henry  Hulsing  and  Mary 
Matthias^  children  of  a  deceased  daughter;  Elizabeth  Hul- 
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sing;  and  Bernard,  Mary,  Aloysius,  Edward,  Lawrence, 
and  Cecelia  Vaske,  children  of  Josephine  Vaske,  the  de- 
ceased danghter  of  Henry.  His  wife  had  died  some  years 
before. 

As  said  before,  he  died  testate,  leaving  the  following 
will: 

"I,  John  Henry  Vonderharr,  being  of  sound  and  dispos- 
ing mind  and  memory,  do  hereby  make,  publish  and  declare 
this  instrument  as  and  for  my  last  will  and  testament,  in 
manner  following: 

'*I  hereby  will,  devise  and  bequeath  all  my  property,  real 
and  personal,  in  manner  following,  and  hereby  revoke  all 
previous  wills  at  any  time  heretofore  made  by  me. 

"I  will,  devise  and  bequeath  to  John  Vonderharr  and 
Frank  Vonderharr,  share  and  share  alike,  Section  No.  Ten, 
in  Township  No.  Ninety-four,  north  of  Range  Forty-three, 
west  of  the  5th  Principal  Meridian,  in  East  Orange  Town- 
ship, Sioux  County,  Iowa,  subject  to  the  condition  that  they 
pay  the  sum  of  ten  thousand  dollars  to  Clem  Vonderharr, 
that  they  pay  the  sum  of  ten  thousand  dollars  to  Ben  Von- 
derharr, that  they  pay  the  sum  of  one  thousand  dollars  to 
Mai-y  Plagge,  formerly  Mary  Vonderharr,  that  they  pay 
the  sum  of  three  thousand  six  hundred  and  twenty-five  dol- 
lars to  each  of  my  following  named  children:  Anna  Sie- 
monsma,  formerly  Anna  Vonderharr,  Francis  Schnieder, 
formerly  Francis  Vonderharr,  Rosa  Siemonsma,  formerly 
Rosa  Vonderharr,  Henry  Vonderharr,  Clara  Vonderharr, 
Antonie  Vonderharr.  And  further  that  they  pay  the  sum 
of  three  thousand  six  hundred  and  twentv-five  dollars  to 
the  children  of  Lizzie  Hullsing,  formerly  Lizzie  Vonderharr, 
and  the  sum  of  three  thousand  six  hundred  twenty-five  dol- 
lars to  the  children  of  Josephine  Vaske,  forinerly  Josephine 
Vonderharr,  and  by  the  use  of  the  word  cliildren  in  these 
last  two  respective  payments,  is  meant  such  children  as 
shall  8ur\ive  me  after  my  death  and  said  payments  to  go 
to  them  share  and  share  alike;  I  further  hereby  make  these 
payments  a  charge  and  lien  on  the  land  until  the  same  are 
paid,  said  payments  to  be  paid  within  five  years  after  my 


46  NOTHEM   V.  VONDBRHARR.  [189    lOWa 

death  and  to  bear  interest  at  the  rate  of  five  per  cent,  after 
my  death. 

'*The  rest,  residue  and  remainder  of  ray  said  property,  I 
will,  devise  and  bequeath  as  follows : 

"That  out  of  my  said  residue  and  remainder  should  first 
be  paid  the  expenses  of  my  last  sickness  and  funeral,  and 
any  other  debts  that  I  may  owe.  I  then  bequeath  to  John 
Vonderharr  the  sum  of  five  thousand  dollars.  I  further  be- 
queath to  Frank  Vonderharr  the  sum  of  five  thousand  dol- 
lars; all  the  rest,  residue  and  remainder  to  be  equally  di- 
vided between  Anna  Siemonsma,  Francis  Schneider,  Rosa 
Siemonsma,  Henry  Vonderharr,  Clara  Vonderharr,  Anton 
Vonderharr,  Mary  Plagge,  Ben  Vonderharr,  and  Clem  Von- 
derharr, and  the  children  of  Lizzie  Hullsing,  said  children 
inheriting  the  respective  share  of  their  mother,  and  the 
children  of  Josephine  Vaske,  said  children  inheriting  the  re- 
spective share  of  their  mother. 

"I  hereby  nominate  and  appoint  my  son,  John  Vonder- 
harr, executor  of  my  last  \^all  and  testament,  and  ask  that 
he  be  allowed  to  serve  without  giving  bond. 

"In  witness  whereof,  I  have  to  this,  my  last  will  and 
testament,  written  upon  two  sheets  of  paper,  subscribed  my 
name  this  19th  day  of  January,  1915." 

This  will  was  presented  and  filed  for  probate  in  the 
district  court  of  Plymouth  County,  Iowa,  on  the  17th  day 
of  June,  1915,  and  the  following  notice  of  probate  was  issued 
by  the  clerk  of  said  court,  and  duly  published  as  required 
by  law: 

"Estate  of  John  Henry  Vonderharr,  Deceased. 
"State  of  Iowa,  Plymouth  County,  SS. 
"To  John  Vonderharr,  Frank  Vonderharr,  Clem  Vonder- 
harr, Anna  Siemonsma,  Frafices  Schniders,  Rosa  Siemons- 
ma,  Henry  Vonderharr,  Clara  Vonderharr,  Anton  Vonder- 
harr, Ben  Vonderharr,  Mary  Plagge,  cliildren  of  Lizzie 
Hulsing  and  children  of  Josephine  Vaske,  known  heirs  at 
law  of  John  Henry  Vonderharr,  late  of  said  county,  de- 
ceased, and  all  others  concerned: 

"You  are  hereby  notified  that,  on  the  17th  day  of  June, 
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1915,  there  was  filed  in  the  office  of  the  clerk  of  the  district 
conrt  of  the  state  of  Iowa,  in  and  for  Plymouth  County,  and 
opened  and  read  hy  said  clerk,  an  instrument  in  writing  pur- 
porting to  be  the  last  will  of  John  Henry  Vonderharr,  de- 
ceased, late  of  said  county. 

"And  you  are  further  notified  that  the  29th  day  of  Sep- 
tember, 1915,  had  been  fixed  for  the  final  proof  and  hear- 
ing of  said  will,  at  which  time  all  persons  interested  may 
appear  and  show  cause  why  the  same  should  not  be  admitted 
to  probate.^' 

Prior  to  the  date  fixed  for  probate,  the  following  objec- 
tions were  filed  to  the  probate  of  the  will : 

"Come  now  Clem  J.  Vonderharr,  Bernard  H.  Vonder- 
harr, Henry  Vonderharr,  Anton  Vonderharr,  Clara  Vonder- 
harr, Anna  Siemonsma,  Frances  Schnieders,  Rosa  Sie- 
monsma„  Mary  Plagge  and  Mary  Mathias  and  Henry  Hul- 
sing,  children  of  Elizabeth  Hulsing,  formerly  Elizabeth 
Vonderharr,  now  deceased,  and  the  children  of  Josephine 
Vaske,  formerly  Josephine  Vonderharr,  now  deceased,  all  of 
the  foregoing  being  the  children  and  grandchildren  reapec- 
tively  of  said  deceased. 

"That  there  is  filed  in  the  court  and  probate  is  asked  of 
a  pretended  last  will  and  testament  of  the  said  John  Henry 
Vonderharr,  dec^sed. 

"That  said  pretended  last  will  and  testament  is  not  the 
last  will  and  testament  of  said  John  Henry  Vonderharr,  de- 
ceased, and  should  not  be  admitted  to  probate  for  the  fol- 
lowing reasons,  to  wit: 

"1.  That  the  testator  was  of  unsound  mind  when  it  was 
executed. 

"2.     That  it  was  procured  by  undue  influence  and  fraud. 

^'Wherefore,  contestants  ask  that  the  said  will  be  not 
admitted  to  probate.,  and  that  the  same  be  held  for  naught; 
also  judgment  against  proponents  for  costs." 

After  said  will  was  filed  for  probate,  and  before  the  day 
fixed  for  its  probate,  John  Vonderharr,  son  of  Henry,  and 
named  in  the  will  hereinbefore  set  out,  died,  leaving  a  will 
in  which  his  wife,  Anna,  was  made  sole  beneficiary. 
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On  or  about  the  7th  day  of  October,  1915,  Anna  Vonder- 
harr  appeared  in  said  cause,  and  filed  the  following  applica- 
tion for  leave  to  defend  against  the  claims  of  the  objectors 
to  the  probate  of  the  will  of  Henry : 

"Comes  now  Anna  Vonderharr,  and  respectfully  states 
to  the  court: 

"That  her  husband,  John  Vonderharr,  died  a  resident  of 
Sioux  County,  Iowa,  on  the  18th  day  of  June,  1915,  and 
that  his  last  will  and  testament  has  been  duly  admitted  to 
probate  in  Sioux  County,  Iowa,  as  Number  1888  probate; 
that,  on  the  22d  day  of  September,  1915,  your  petitioner 
was  duly  appointed  sole  executrix  of  the  estate  of  her  late 
husband,  the  said  John  Vonderharr,  and  has  duly  qualified 
as  such,  and  is  now  acting  as  such  executrix. 

"That  John  Henry  Vonderharr,  the  father  of  this  peti- 
tioner's husband,  died  a  resident  of  Plymouth  County, 
Iowa,  on  the  13th  day  of  June,  1915,  and  that  he  left  a  last 
will  and  testament  which  was  duly  filed  with  the  clerk  of 
the  district  court  in  and  for  Plymouth  County,  Iowa,  on  the 
17th  day  of  June,  1915 ;  that  the  clerk  of  said  court  there- 
upon issued  the  usual  citation,  fixing  the  probate  of  said 
will  for  the  29th  day  of  September,  1915,  and  publisher's 
proof  showing  due  publication  of  said  citation  and  notice 
has  been  duly  filed  in  this  cause ;  that,  on.  the  17th  day  of 
June,  1915,  Frank  J.  Vonderharr,  a  son  of  the  said  John 
Henry  Vonderharr,  and  one  of  the  legatees  named  in  the 
will  of  said  decedent,  filed  in  this  cause  a  petition,  asking 
that  the  will  of  the  said  John  Henry  Vonderharr  be  duly 
admitted  to  probate.  That,  in  said  will  of  the  decedent, 
John  Vonderharr,  the  deceased  husband  of  this  petitioner, 
is  named  as  sole  executor;  that,  by  reason  of  the  death  of 
her  said  husband,  John  Vonderharr,  and  her  appointment 
as  executrix  of  his  estate,  the  duty  devolves  on  this  peti- 
tioner to  take  such  steps  as  may  be  necessary  to  procure 
the  probate  of  the  will  of  the  said  John  Henry  Vonderharr. 

"That,  on  the  20th  day  of  September,  1915,  there  was 
filed  in  this  cause  a  contest  and  exceptions  to  the  probate  of 
the  will  of  John  Henry  Vonderharr,  in  which  said  contest 
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all  the  legal  heirs  of  said  decedent  appear  to  join,  save  and 
except  Frank  J.  Vonderharr  and  this  petitioner's  husband, 
John  Vonderharr,  deceased;  that  John  Henry  Vonderharr, 
deceased,  left  an  estate  of  the  value  of  approximately 
1100,000,  consisting  in  the  main  of  a  section  of  land  located 
near  Granville,  in  Sioux  County,  Iowa,  and  money,  notes, 
and  mortgages,  now  in  the  possession  of  one  W.  G.  Sievers, 
special  administrator,  of  Remsen,  Iowa;  that  the  contest 
aforesaid  is  bajsed  upon  the  grounds  of  the  testator's  mental 
Incapacity,  and  alleged  undue  influence  exerted  upon  him 
in  the  matter  of  making  and  publishing  of  said  will. 

"That,  in  order  to  make  a  proper  defense  to  the  attack 
that  has  been  made  upon  said  will,  it  will  be  necessary  for 
your  petitioner  to  employ  counsel,  so  that  all  reasonable 
preparation  may  be  made  to  carry  out  and  enforce  the  last 
will  and  testament  of  the  decedent,  and  that  preparations 
may  be  made  for  obtaining  evidence  and  investigating  the 
same  in  relation  to  the  charges  that  are  brought  and  pre- 
ferred by  the  contestants;  that  your  petitioner  desires  to 
employ  Messrs.  McDufiie  &  Keenan,  of  Le  Mars,  Iowa,  and 
Messrs.  Van  Oosterhout  &  Kolyn,  of  Orange  City,  Iowa,  as 
attorneys  for  the  proponents^and  executor  in  the  matter  of 
the  probate  of  the  will  of  the  said  John  Vonderharr. 

"Wherefore,  your  petitioner  prays  the  court  that  an  or- 
der be  entered  hei^^in,  authorizing  her  to  employ  counsel  as 
aforesaid,  and  to  incur  such  expenses  as  may  be  reasonable 
and  necessary  in  the  matter  of  the  summoning  and  sub- 
poenaing of  witnesses  in  the  matter  of  the  investigation  of 
their  testimony,  and  for  such  other  and  further  orders  as 
may  be  requisite  in  the  premises." 

Upon  said  application,  the  following  order  was  made : 

"Now,  to  wit,  on  this  8th  day  of  October,  1915,  the  ap- 
plication of  Anna  Vonderharr,  executrix  of  the  estate  of 
John  Vonderharr,  comes  on  for  hearing  before  the  court, 
and  the  court  having  examined  said  application  and  being 
now  fully  advised  in  the  premises : 

"It  is  hereby  ordered  that  the  prayer  of  said  petitioner 
be  granted,  and  she  be  authorized  and  directed  and  per- 
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mitted  to  employ  Messrs.  McDuffie  &  Eeenan,  and  Messrs. 
Van  Oosterhout  &  Kolyn,  as  attorneys  to  represent  the  es- 
tate of  John  Henry  Vonderharr,  deceased,  in  the  matter  of 
resisting  the  contest  and  objections  filed  to  the  probate  of 
said  will,  and  that  said  petitioner  be  authorized  to  incur 
such  expenses  as  may  be  reasonably  necessary  to  investigate 
the  evidence  and  secure  the  attendance  of  the  necessary  wit- 
nesses in  the  matter  of  the  probate  of  the  aforesaid  will." 

Anton  VonderhaiT,  one  of  the  sons  of  Henry,  was  then 
a  minor,  about  17  years  of  age,  and  had  no  regularly  ap- 
pointed guardian.  Before  the  trial  of  the  cause,  J.  P.  Kass 
and  J.  U.  Sammis,  attorneys  for  the  contestants,  were  ap- 
pointed guardians  ad  litem  for  him,  and  also  for  Bernard, 
Mary,  Aloysius,  Edward,  Lawrence,  and  Cecelia  Vaske, 
who  were  minors,  and  children  of  Josephine  Vaske,  de- 
ceased daughter  of  Henry,  and  filed  answer  for  them  as 
such.  The  record  discloses  no  notice  upon  any  of  these 
minors,  except  the  general  notice  that  the  will  had  been  filed 
and  would  be  called  for  probate,  as  hereinbefore  set  out. 

The  record  discloses  that  Eass  Bros,  and  Sammis  ap- 
peared for  contestants,  and  McDuffie  &  Keenan  and  Van 
Oosterhout  &  Kolyn  for  proponents.  The  cause  came  on 
for  hearing  on  the  29th  day  of  November,  1915,  Hon.  AV.  D. 
Boies  presiding.  A  jury  was  called,  and  the  following  pro- 
ceedings had:  Opening  statements  n^de  by  respective 
counsel.    The  following  evidence  introduced : 

"Mr.  Sammis:  It  is  admitted  and  conceded  by  contest- 
ants that  the  will  sought  to  be  probated  was  executed  ac- 
cording to  the  formalities  of  law,  and  was  signed  by  the 
testator,  John  Henry  Vonderharr,  and  the  same  purports  to 
be  his  last  will  and  testament,  and  was  witnessed  by  the 
subscribing  witnesses  whose  names  appear  thereon. 

"It  is  further  admitted  that  the  instrument  (being  the 
will  in  question,  a  copy  of  which  is  hereinbefore  set  out) 
was  signed  and  executed  by  said  John  Henry  Vonderharr, 
on  the  16th  day  of  January,  1915,  and  that  the  same  pur- 
ports to  be  the  last  will  and  testament  of  said  John  Henry 
Vonderharr,  and  was  duly  witnessed  by  the  subscribing  wit- 
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nesfies  whose  names  appear  thereon." 

Thereupon,  the  contestants  offered  said  will  in  evidence, 
and  the  court  took  a  recess.  On  the  reconvening  of  court,  the 
court  was  advised  by  counsel  for  contestants  that  the  case 
niight  be  settled.  A  further  recess  was  taken.  It  appears 
that  the  settlement  was  proposed  by  Mr.  Kass,  representing 
the  contestants.  Mr.  Sammis  and  Mr.  McDuffie  were  called 
into  consultation.  The  testimony  of  Mr.  Van  Oosterhout  on 
this  point  is : 

'*We  entered  into  negotiations,  and  propositions  of  set- 
tlement were  made  by  Mr.  Sammis  and  Mr.  Kass,  repre- 
senting the  contestants,  as  to  what  their  people  were  willing 
to  do,  and  I  talked  with  Mr.  McDufRe,  who  was  associated 
with  me  for  proponents,  and  also  with  Mr.  Frank  Vonder- 
harr  and  Mr.  Bert  Christianson,  as  representing  Mrs  Von- 
derharr.  Negotiations  were  had,  back  and  forth,  lasting  a 
considerable  time.  When  the  matter  got  down  to  a  point 
where  Mr.  McDuffie  and  I  figured  we  could  afford,  to  accept 
it,  we  went  out — Mr.  Keenan,  Mr.  McDuffie,  Mr.  Frank 
Vonderharr,  Bert  Christianson  and  myself.  We  went  into 
the  back  room,  and  went  all  over  it,  and  they  seemed  to  be 
of  the  same  opinion,  that  it  would  be  all  right  if  we  could 
get  a.  settlement  on  the  basis  suggested.  We  went  over  it 
with  Christianson  and  Frank:  that  is,  the  proposed  terms 
of  the  settlement," 

After  this  consultation,  it  was  proposed  that  Christian- 
son,  w'ho  was  Mrs.  John  Vonderharr's  hired  man,  should  go 
out  and  get  in  communication  with  Mrs,  Anna  Vonderharr. 
He  was  instructed  to  tell  her  what  the  proposed  settlement 
was,  and  to  tell  her  that  Frank  (her  husband's  brother)  was 
satisfied  to  have  the  thing  settled  on  that  basis;  that  Mr. 
McDuffie  and  Mr.  Van  Oosterhout  felt  that  the  settlement 
was  a  good  one,  and  to  tell  her  that  there  were  a  number  of 
nice  questions  in  the  settlement;  that,  by  including  attor- 
neys' fees,  she  w^ould  have  coming  $50,000,  and  the  other 
heirs,  Jl 75,000;  that  it  was  the  opinion  of  her  attorneys 
that,  by  all  means,  she  ought  to  accept  the  offer,  but  to  talk 
to  her,  and  come  back  and  tell  what  she  said ;  that,  unless 
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it  was  satisfactory  to  her,  of  course,  the  trial  would  go  on. 
Bert  Christianson,  the  hired  man,  was  gone  about  15  or  20 
minutes.    Mr.  Van  Oosterhout  further  testified: 

"When  he  returned,  he  wanted  to  know  if  I  didn't  want 
to  talk  with  her  myself,  and  I  said  *No.  You  are  more  fa- 
miliar with  her  than  I  am,  and  you  can  tell  her  this  plan. 
You  understand  it  fully.  Go  and  tell  her  what  the  propo- 
sition is  and  everything,  and  bring  back  word,  and  let  me 
know  what  she  says.'  So  Christianson  went  down.  He  re- 
turned, and  said  that  he  had  talked  with  her,  and  that  Mrs. 
Vonderharr  said  that,  if  Frank  was  satisfied,  she  was,  and 
go  ahead  and  get  the  papers  drawn  up  and  sign  the  matter 
up.  Of  course,  that  is  the  report  that  Bert  Christianson 
brought  back  to  me.  After  the  report  was  made,  we  told 
Judge  Boies  that  the  parties  had  agreed  upon  a  settlement, 
and  asked  for  time  to  draw  up  a  stipulation.  Then  the 
following  stipulation  was  made  out,  signed  by  the  attorneys, 
and  submitted  to  the  court: 

"  'It  is  hereby  stipulated  and  agreed  by  and  between  all 
of  the  parties  hereto,  and  their  legal  i-epresentatives,  in- 
cluding the  guardians  ad  litem  of  the  minor  heirs  of  said 
deceased,  and  including  John  Vaske,  the  legal  and  duly 
appointed  guardian  of  said  minors,  except  the  minor,  Anton 
Vonderharr,  as  follows,  to  wit: 

"  '1.  That  all  controversies  between  each  and  all  of  the 
parties  hereto  are  hereby  settled,  adjusted  and  determined, 
as  hereinafter  set  forth. 

"  '2.  That  J.  T.  Keenan,  of  Le^Mars,  Iowa,  and  W.  O. 
Sievers  of  Remsen,  Iowa,  shall  be  duly  appointed  adminis- 
trators of  said  estate,  with  full  authority  to  take  possession 
of  all  property  of  every  kind  and  nature,  wheresoever  found 
or  located,  belonging  to  said  estate,  and  to  convert  the  same 
into  money. 

"  *3.  Unless  the  contestants  shall  i)ay  or  cause  to  be 
paid  the  several  sums  hereinafter  provided,  within  18 
months  from  this  date,  all  the  real  estate  belonging  to  said 
estate  shall  be  sold  by  the  administrators,  aiid  the  proceeds 
distributed  as  hereinafter  provided. 
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"  *4.  That  said  adminiBtrators  shall  first  pay  out  of  any 
moneys  coming  into  their  hands  all  claims  against  said  es- 
tate, as  by  law  provided,  and  in  addition  thereto,  they  shall 
pay  the  costs  incurred  in  the  contest  of  the  will  of  said 
deceased,  including  an  attorney's  fee  of  |2,500  to  McDuffie 
&  Keenan,  of  LeMars,  Iowa,  and  Van  Oosterhout  &  Kolyn, 
of  Orange  City,  Iowa,  attorneys  for  proponents,  the  estate 
of  John  Vonderharr  and  Frank  Vonderharr,  and  the  estate 
of  John  Henry  Vonderharr,  deceased,  and  the  further  sum 
of  f2,500  to  Kass  Bros.  &  Sievers,  of  Remsen,  Iowa,  and 
Sammis  &  Bradley,  of  LeMars,  Iowa,  attorneys  for  all  of 
the  contestants,  including  all  the  minor  heirs  of  said  de- 
ceased. 

"  *5.  That  said  administrators  shall  pay  from  moneys 
coming  into  their  hands  the  sum  of  $25,000  to  the  estate  of 
eJohn  Vonderharr,  deceased,  and  the  sum  of  $22,500  to  the 
proponent,  Frank  Vonderharr,  in  full  settlement  of  all 
claims  of  the  said  estate  of  John  Vonderharr  and  of  Frank 
Vonderharr  against  the  estate  of  John  Henry  Vonderharr, 
deceased,  and  that  said  payments  shall  be  made  on  or  be- 
fore two  years  from  this  date,  or  as  soon  as  final  distribu- 
tion of  said  estate  can  be  effected,  and  any  portions  of  said 
sums  that  may  remain  unpaid  on  and  after  December  1, 
1911),  shall  draw  interest  at  the  rate  of  5  per  cent  per 
annum. 

"  '6.  That,  upon  the  payment  of  said  sums  to  the  said 
estate  of  John  Vonderharr,  deceased,  and  to  Frank  Vonder- 
harr, the  said  parties,  or  their  legal  representatives,  hereby 
agree  to  execute  and  deliver  any  deeds  or  conveyances  or 
releases  or  transfers  that  may  be  necessary  to  perfect  the 
title  to  the  real  property  belonging  to  the  estate  of  John 
Henry  Vonderharr. 

"  *7.  That  any  and  all  moneys  or  other  property  remain- 
ing in  the  hands  of  said  administrators,  after  the  settle- 
ment and  payment  of  the  claims  and  costs  and  attorneys' 
fees  hereinabove  enumerated,  and  after  the  payment  of 
said  sums  of  money  to  the  estate  of  John  Vonderharr,  de- 
ceased, and  to  Frank  Vonderharr,  as  hereinbefore  set  forth, 
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shall  be  surrendered  and  turned  over  to  Kass  Bros.  &  Sie- 
vers,  of  Bemsen,  Iowa,  the  attorneys  for  said  contestants, 
for  the  use  and  benefit  of  said  contestants,  and  proper  re- 
ceipts taken  therefor. 

"  *8.  That  said  administrators  shall  pay  any  and  all 
additional  costs  of  administration  incurred  in  the  final 
settlement  and  distribution  of  said  estate,  except  that  they 
shall  not  pay  to  the  said  J.  T.  Keenan,  as  administrator  of 
said  estate,  any  fees  on  account  of  services  he  may  render 
therein,  but  any  such  fees  that  may  be  due  and  owing  to 
him  shall  .be  paid  by  the  said  Prank  Vonderharr  and  the 
estate  of  John  Vonderharr,  deceased. 

"  ^9.  It  is  hereby  further  stipulated  and  agreed  that 
the  probate  of  the  wills,  Exhibits  A  and  B,  or  either  of 
them,  offered  for  probate  as  the  last  will  and  testament  of 
said  deceased,  shall  be  and  is  hereby  denied. 

"  *10.  It  is  further  agreed  that  this  stipulation  shall  be 
submitted  to  the  court  for  its  approval,  and,  upon  b^ing 
approved  by  the  court,  it  is  stipulated  and  agreed  that  a 
final  decree  may  be  entered  in  accordance  with  this  stipu- 
lation and  agreement.' " 

Upon  the  filing  of  stipulation  with  the  court,  the  follow- 
ing decree  was  entered : 

"And  now  on  this  day,  to  wit,  November  29,  1915,  it 
being  one  of  the  days  of  the  November  term,  A.  D.  1915,  of 
said  court,  the  above-entitled  matter  coming  on  for  hearing 
of  proofs  in  relation  to  the  instrument  purporting  to  be  the 
last  will  and  testament  of  said  deceased,  John  Henry  Von- 
derharr, filed  herein  for  probate  on  the  17th  day  of  June, 
1915,  and  the  objections  and  exceptions  to  the  probate  there- 
of, the  proponents,  Frank  Vonderharr  and  Anna  Vonder- 
harr, the  \^idow  and  sole  beneficiary  of  John  Vonderharr, 
son  of  the  above-named  deceased,,  appearing  in  person  and 
by  their  attorneys.  Van  Oosterhout  &  Kolyn,  of  Orange  City, 
Iowa,  and  McDufRe  &  Keenan,  of  I^e  Mars,  Iowa,  and  the 
contestants,  Clem  J.  Vonderharr,  Bernard  H.  Vonderharr, 
Henry  Vonderharr,  Anna  Siemonsma,  Frances  Schnieders, 
Rosa  Siemonsma,  Clara  Nothem,  formerly  Clara  Vonder- 
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harr,  Mary  Plagge,  Mary  Mathias  and  Henry  Hnlsing,  ap- 
pearing in  person  and  by  tlieir  attorneys,  Kass  Bros.  & 
Sievers,  of  Bemsen,  Iowa,  and  Bainmis  &  Bradley,  of  I^e- 
Mars,  Iowa,  and  it  appearing  that  Anton  Vonderharr,  son 
of  said  deceased,  and  Bernard  Vaske,  Mary  Vaske,  Aloysins 
Vaske,  Edward  Vaske,  Lawrence  Vaske,  and  Cecelia  Vaske, 
minor  children  of  Josephine  Vaske,  the  deceased  daughter  of 
said  above-named  deceased,  are  minors,  and  that  due  and 
legal  notice  of  the  hearing  of  the  probate  of  said  instrument 
has  been  given,  as  by  law  provided ;  it  is  therefore  ordered 
that  J.  U.  Sammis  and  J.  F.  Kass,  attorneys,  are  hereby 
appointed  guardians  ad  litem  herein  for  said  minors  and 
each  of  them.  And  said  parties  appearing  and  said  guard- 
ians ad  litem  appearing,  and  filed  answer,  it  is  therefore 
ordered  that  this  cause  proceed  to  final  determination  on 
the  issues  joined  herein. 

"And  now  on  this  day,  to  wit,  November  30,  1915,  the 
said  parties  and  their  attorneys  appearing,  thereupon  the 
parties  having  entered  into  a  stipulation  and  agreement  in 
writing,  filed  herein,  providing  for  the  settlement  of  this 
controversy,  which  stipulation  is  thereupon  in  open  court 
submitted  to  said  court  for  approval,  and  the  court  having 
examined  said  stipulation  aad  the  records  and  files  herein, 
and  being  fiilly  advised  in  the  premises,  finds  that  it  had 
jurisdiction  of  all  the  parties  and  subject-matter  of  this 
proceeding,  it  is  thereupon  ordered,  adjudged,  and  decreed 
by  the  court :  That  the  probate  of  the  wills.  Exhibits  A  and 
B,  or  either  of  them,  offered  for  probate  as  the  last  will 
and  testament  of  said  deceased,  shall  be  and  is  hereby  de- 
nied. And  that  this  proceeding  be  and  hereby  is  settled,  ad- 
justed and  detennined,  as  provided  by  the  said  stipulation 
of  the  parties  in  writing  filed  herein,  and  which  stipulation 
is  hereby  approved  and  ordered  filed  herein  and  made  a 
part  of  this  decree. 

"And  it  is  further  ordered,  adjudged,  and  decreed  by  the 
court,  upon  the  stipulation  of  the  parties  filed  herein,  that 
J.  T.  Keenan,  of  Le  Mars,  Iowa,  and  W.  G.  Sievers,  of  Rem- 
sen,  Iowa,  be  and  they  are  hereby  appointed  administrators 
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of  the  estate  of  John  Heiirv  Vonderharr,  deceased,  with  the 
power  and  authority,  as  by  law  and  said  stipulation  pro- 
vided, and  that,  upon  the  filing  in  the  office  of  the  clerk  of 
said  court  a  bond  in  the  penal  sum  of  jf20,000,  with  surety 
to  be  approved,  letters  of  administration  shall  issue  to  them 
accordingly." 

The  record  stood  as  hereinbefore  set  out  until  the  Gth 
day  of  September,  1916,  at  which  time  Clara  Nothem,  the 
plaintiff  herein,  being  one  of  the  children  of  John  Henry 
Vonderharr,  filed  her  petition,  making  all  the  parties  herein- 
before named  defendants,  and  alleging  that,  under  and  by 
virtue  of  the  decree  above  set  out,  the  parties  to  the  proceed- 
ings are  entitled  to  receive  from  the  estate  of  John  Henry 
Vonderharr  the  sums  recited  in  said  decree,  and  alleging 
that,  under  and  by  virtue  of  said  decree,  the  only  means 
with  which  to  pay  the  said  claims  is  out  of  the  proceeds  to 
be  derived  from  the  sale  of  property  left  by  the  said  John 
Henry  Vonderharr,  and  that  it  will  be  for  the  best  interests 
of  all  parties  concerned  that  such  premises  be  sold,  and  the 
proceeds  applied  toward  the  payment  of  the  same;  that, 
under  and  by  virtue  of  the  decree,  all  moneys  or  property 
remaining  in  the  hands  of  the  administrators  of  said  estate, 
after  the  settlement  and  payment  of  claims,  costs,  and  at- 
torneys' fees,  and  after  the  payment  of  the  sums  of  money 
due  said  Frank  and  Anna  Vonderharr,  be  turned  over  to 
Kass  Bros.  &  Sievers,  for  the  use  and  benefit  of  the  plaintiff, 
and  the  other  defendants,  as  provided  in  the  decree,  alleging 
that  the  property  cannot  be  equitably  divided,  and  praying 
judgment,  confirming  the  share  of  the  parties,  as  provided 
in  the  stipulation  of  settlement. 

Anna  Vonderharr,  wife  of  said  John  Vonderharr,  ap- 
peared, and  filed  answer  and  cross-petition,  in  which  she  al- 
leged substantially  the  matters  hereinbefore  set  out,  but 
averred  that  the  order  and  decree  is  and  ought  to  be  held 
void,  for  that  said  order  and  decree  was  rendered  and  en- 
tered in  a  proceeding  under  Sections  3283  and  3284  of  the 
Code  of  Iowa  for  the  probate  of  wills;  that  the  only  issue 
tendered  or  joined  in  said  proceeding  was  as  to  whether 
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John  Henry  Vonderharr  was  mentally  competent  to  make 
a  will,  and  whether  or  not  the  will  made  was  the  i^eeult  of 
undue  influence ;  that  no  trial  was  had  in  said  proceedings 
upon  said  issue,  and  no  evidence  offered  or  received;  that 
the  order  and  decree  relied  upon  by  plaintiffs  in  this  suit 
was  entered  in  pursuance  of  a  stipulation  between  the  plain- 
tiff, Clara  Nothem,  and  some  of  the  defendants;  that  said 
stipulation  was  the  result  of  an  unlawful,  fraudulent,  and 
collusive  agreement  between  the  plaintiff,  Clara  Nothem, 
and  the  defendants,  Clem  J.  and  Bernard  H:  Vonderharr 
and  the  other  adult  heirs  at  law  of  said  John  Henry  Vonder- 
hajT,  and  was  entered  into  and  made  to  their  advantcige, 
and  for  the  pui'pose  of  securing  to  them  a  larger  share  of  the 
estate  than  they  would  receive  under  the  will  or  in  case  of 
intestacy ;  that,  at  the  time  the  stipulation  was  made,  they 
well  knew  that  John  Vonderharr,  this  cross-petitioner's  hus- 
band, had  died,  leaving  this  defendant  and  cross-petitioner, 
his  widow,  pregnant  with  child,  and  that  said  child  was 
about  to  be  born;  that  they  withheld  said  knowledge  from 
the  court  before  whom  such  proceedings  were  pending ;  that 
this  cross-petitioner  was  not  present  at  the  time  of  the 
making  of  the  stipulation  or  of  the  rendering  or  entering  of 
the  decree  and  order,  being,  at  the  time,  about  to  give  birth 
to  Elizabeth  Vonderharr,  who  is  joint  cross-petitioner  with 
her,  and  who  was  bom  on  the  day  the  stipulation  was  made ; 
that  the  court  in  said  proceedings  had  no  jurisdiction  of 
the  defendants  Anton  Vonderharr,  Lawrence  Vaske,  and  Ce- 
celia Vaske,  for  the  reason  that  they  were  minors,  and  that 
the  only  notice  to  them  of  the  proceeding  was  the  statutory 
notice  hereinbefore  set  out ;  and  that  Lawrence  and  Cecelia 
Vaske  were  wholly  ^nthout  authority  to  act  for  said  minors 
in  the  making  of  said  stipulation,  and  in  agreeing  to  stipu- 
lation thereof;  that  said  Anton  Vonderharr  was  without 
guardian,  and  was  only  represented  by  a  guardian  ad  litem, 
appointed  on  the  30th  day  of  November,  1915;  and  that, 
there  being  no  service  other  than  the  notice  hereinbefore  set 
out,  upon  the  said  Anton,  the  guardian  ad  litem  appointed 
by  the  court  was  entirely  without  authority  to  art  for  said 
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minor  in  the  matter  of  said  stipulation ;  that  this  defendant 
and  cross-petitioner  never  signed  or  agreed  to  said  stipula- 
tion, or  authorized  any  person  to  sign  said  stipulation  for 
her,  and  was  entirely  ignorant  of  the  terms  and  provisions 
of  the  same,  when  the  same  was  signed,  and  when  the  judg- 
ment and  decree  was  entered ;  that,  at  the  time  the  stipula- 
tion was  signed,  she  was  confined  to  her  home  in  bed,  and 
about  to  give  birth  to  the  defendant  her  cocross-petitioner^ 
Elizabeth  Vonderharr,  and  was  incapable  of  comprehending 
or  exercising  judgment  upon  the  subject-matter  of  the  set- 
tlement; that  the  stipulation  was  signed  only  by  the  attor- 
neys appearing  as  counsel  in  the  will  contest ;  that,  in  sign- 
ing said  stipulation,  the  attorneys  acted  beyond  their  legal 
authority.  She  denies  that  the  plaintiff  or  any  of  the  de- 
fendants have  any  interest  in  the  real  estate  sought  to  be 
partitioned,  other  than  as  provided  in  the  will  and  testa- 
ment of  John  Henry  Vonderharr,  and  states  that,  after  the 
entry  of  said  order  and  decree,  she  was  advised  by  her  at- 
torney that  she  could  not  interfere  with  said  order  and 
stipulation;  that  she  only  recently,  and  within  the  last  30 
days,  learned  fully  of  her  rights  in  the  premises;  that  she 
had  been  dissatisfied,  and  opposed  to  the  said  stipulation 
and  to  the  entry  of  said  decree;  that  she  desired  and  now 
desires  the  probate  of  said  Tidll,  and  a  trial  of  the  issues 
touching  the  validity  of  said  will.  Her  prayer  is  that  the 
plaintiff's  petition  be  dismissed ;  that  the  order  and  decree 
entered  upon  the  stipulation  be  adjudged  and  set  aside ;  that 
the  stipulation  be  adjudged  void ;  and  that  it  be  ordered  and 
decreed  that  the  last  will  and  testament  of  John  Henry  Von- 
derharr be  offered  for  probate,  and  a  trial  of  any  issue  touch- 
ing the  legality  of  said  will  be  had,  and  for  such  other  equi- 
table relief  as  may  be  granted  by  the  court  within  the 
premises. 

A  trial  was  had  upon  this  cross-petition,  and  the  court 
dismissed  the  cross-petition,  and  granted  the  prayer  of 
plaintiff's  petition. 

Anna  Vonderharr,  in  her  own  right,  and  as  guardian  of 
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Elizabeth,  her  posthumous  child,  appeals,  and  asks  here  for 
the  relief  denied  them  in  the  court  below. 

The  case  is  triable  de  novo.  The  case  is  submitted  here 
upon  the  foi^egoing  record,  with  the  following  added  testi- 
mony: It  was  stipulated  that  the  only  notice  served  upon 
any  of  the  heirs  in  the  matter  of  said  will  contest  was  the 
general  notice  issued  by  the  clerk,  hereinbefore  set  out. 

It  will  be  noted  in  the  foregoing  statement  of  the  record 
that  Mr.  Van  Oosterhout  testified  that,  before  the  agreemejit 
was  signed,  he  directed  one  Bert  Christianson,  who  was,  at 
that  time,. Mrs.  AtmB.  VonderhaiT's  hired  man,  and  who  was 
present  at  the  trial,  to  communicate  with  her  touching  the 
alleged  settlement,  to  tell  her  the  terms  of  the  settlement, 
and  to  see  whether  or  not  she  would  consent  thereto,  and 
said  that,  unless  it  wa^  satisfactory  to  her,  they  would  go 
on  with  the  trial;  that  Christianson  reported  that  he  had 
talked  with  her  over  the  phone,  and  that  she  said  that,  if 
Frank  was  satisfied,  she  was,  and  to  go  ahead  and  get  the 
papers  drawn,  and  sign  the  matter  up. 

Christianson  testifies,  and  it  is  not  disputed: 

"They  asked  me  to  tell  Mrs,  Vonderharr  about  the  settle- 
ment, and  I  did  tell  her,  as  nearly  as  I  remember,  that  they 
had  settled  the  case;  that  the  i^all  case  had  been  settled.  I 
talked  with  her  over  the  phone.  I  was  authorized  to  call 
her  up.  I  told  her  they  had  settled  the  case,  but  I  didn't 
seem  to  make  her  understand.  I  said  to  her,  as  nearly  as  T 
remember,  that  she  was  to  get  |25,000,  and  she  kept  asking, 
'What?'  and  I  said  it  over.  She  didn't  seem  to  understand. 
1  don't  know  which  it  was — that  she  didn't  understand,  or 
she  couldn't  hear  it ;  and  that  was  all  that  was  said.  All  I 
told  her  was  that  she  was  to  get  |25,000,  and  that  the  case 
was  settled.  I  didn't  know  what  was  in  the  stipulation  of 
settlement.  I  had  not  read  it.  I  had  not  seen  it.  I  was 
subpoenaed  there  as  a  witness.  I  didn't  represent  Mrs.  Von- 
derharr in  any  capacity.  I  had  no  authority,  and  I  had  re- 
ceived no  directions  from  Mrs.  Vonderharr  to  act  for  her  at 
all.  I  was  in  the  room  during  the  conversation  relative  to 
the  terms  of  settlement.    Mr.  Van  Oosterhout  told  me  that 
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Kho  was  to  gi^t  $25,000,  and  for  me  to  go  and  tell  her.  I 
didn't  ask  her  if  she  would  be  satisfied  with  that.  Before  I 
telephoned,  I  didn't  know  the  terms  of  the  settlement.  I 
told  Mr.  Keenan  it  was  not  my  i)lace  to  telephone,  but  Mr. 
Van  Oosterhout  told  me  that  he  thought  she  would  under- 
stand me  better  than  him." 

Mrs.  Anna  Vonderharr  testified : 

"I  employed  Van  Oosterhout  &  Kolyn  and  McDuffie  & 
Keenan  as  my  attorneys.  This  was  at  my  farm.  We  talked 
about  only  they  were  going  to  fight  this  case  for  me — the 
will  contest.  Nothing  was  said  about  their  settling  the 
case  for  me.  I  never  authorized  them  to  make  a  settlement 
of  the  will  contest.  I  first  heard  of  it, — it  was  phoned  to 
me.  I  was  in  bed,  about  to  give  birth  to  a  child.  I  wa.«i 
helped  to  the  phone.  I  talked  vritl}  Mr.  (Miristianson.  lie 
was  our  hired  man.  He  was  at  LeMars.  Mr.  (^hristianson 
said,  *They  have  made  a  settlement;'  and  T  said  *Is  that  so?' 
I  was  tlien  taken  back  to  bed.  No  one  advised  me,  at  the 
time,  of  the  terms  of  the  settlement.  Nothing  was  said  as 
to  how  the  estate  was  to  be  divided.  Nothing  was  said 
about  setting  a.side  the  will.  Up  to  that  time,  T  had  not 
talked  with  anyone  with  reference  to  the  settlement  of  the 
case.  The  first  I  learned  of  what  was  in  the  stipulation  was 
the  following  March.  T  then  spoke  to  Mr.  Van  Oosterhout, 
and  he  said  it  was  a  thing  of  the  ])ast ;  that  he  did  not  want 
to  speak  of  it.  T  asked  him  how  Elizabeth  [the  posthumous 
child]  was  coming  out.  He  said  she  had  no  claim  what- 
ever. Mr.  Christianson  was  in  LeMars,  but  not  to  repre- 
sent me.  He  was  working  for  me  simply  as  a  hired  man. 
He  was  there  as  a  witness,  a  witness  to  the  will.  The  day 
I  hired  Mr.  Van  Oosterhout  to  fight  the  case,  he  was  at  my 
place  about  an  hour.  I  didn't  see  him  between  the  day  I 
hired  him  and  the  time  the  case  was  called  for  trial  in 
LeMars.  I  didn't  see  any  of  my  attorneys  during  that  time. 
When  T  talked  with  Mr.  Christianson  over  the  phone,  I  could 
not  understand  him,  and  he  seemed  not  to  be  able  to  under- 
stand me.  I  don't  know  whether  it  was  the  phone's  fault  or 
my  sickness.     I  was  not  able  to  stand  up  there.     I  didn't 
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Hpesk  with  Christianson  again  for  about  two  weeks  after 
the  child  was  born.  When  I  spoke  to  him,  I  didn't  ask  him 
about  the  settlement.  I  was  too  weak.  The  doctor  strictly 
forbade  me  to  put  anything  on  my  mind.  I  was  not  in  a 
condition  to  talk  business  before  March.  I  had  seven  chil- 
dren before  Elizabeth  was  born.  I  had  a  hard  time  after 
the  birth  of  each,  but  I  never  was  so  sick  as  the  la.st  time. 
I  never  received  any  money,  but  I  was  living  on  this  farm, 
and  they  charged  me  rent  for  it,  and  had  me  sign  a  receipt 
for  $1,500,  which  they  applied  on  what  they  claimed  to  be 
rent  owing  by  me  for  the  use  of  the  farm.  Wlien  I  received 
the  receipt,  I  sent  Mr.  Christianson  to  Orange  City,  to  see 
what  the  paper  meant,  and  Mr.  Christianson  reported  that 
Mr.  Van  Oosterhout  said  it  was  all  right :  that  I  should  put 
my  name  to  it." 

The  only  other  testimony  upon  which  is  predicated  a 
claim  that  Anna  Vonderharr  consented  to  the  settlement  is 
testimony  to  the  effect  that  Mr.  ^'-jui  Oosterhout  told  her,  at 
the  time  he  visited  her  and  was  employed  to  defend  the  will 
against  the  contestants,  that  a  situation  might  easily  de- 
velop where  it  would  be  to  her  interest  to  compromise  the 
matter,  rather  than  to  risk  everything  in  a  trial  to  a  jury ; 
and  she  replied  that  she  looked  to  Mr.  Van  Oosterhout  and 
Mr.  McDuffie  to  do  the  best  thev  could  for  her. 

It  may  be  said  further  that  Mr.  Van  Oosterhout  testified 
that,  soon  after  the  settlement,  he  sent  a  copy  of  tlie  settle- 
ment and  decree  to  Mrs.  Vonderharr,  at  Granville,  Iowa; 
that  he  didn't  hear  directly  in  response  to  that,  but  that  she 
made  no  complaint  in  respect  to  the  settlement.  He  testi- 
fied, however,  that  he  had  never  discussed  with  Mre.  Von- 
derharr any  particular  terms  of  settlement,  before  the 
stipulation  was  entered  into,  except  as  indicated  above.  He 
said: 

"I  never  discussed  with  her  any  possible  terms  of  settle- 
ment, or  any  terms  of  settlement  agreed  upon." 

Mr.  McDuffie  and  Mr.  Keenan  both  testified ,  that  they 
knew  of  no  authority  to  make  the  settlement,  other  than 
was  found  in  their  general  employment  to  defend  against 
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the  will  contest;  that  they  had  never  talked  with  or  com- 
municated with  Mrs.  Anna  Vonderharr  touching  any  settle- 
ment, or  any  disposition  of  the  case  such  as  was  made  in 
the  settlement  relied  on.  It  seems  that  Mr.  McDuffie  and 
Mr.  Keenan  assumed  that  the  authority  was  invested  in 
Mr.  Van  Oosterhout  to  make  the  settlement,  and  it  would 
seem  that  Mr.  Van  Oosterhout,  in  making  the  settlement,  or 
consenting  to  the  settlement,  assumed,  from  what  Christian- 
son  said,  that  Mrs.  Anna  Vonderharr  had  been  informed  of 
the  terms  of  the  settlement,  and  had  consented  thereto  be- 
fore the  settlement  was  made.  The  statement  made  by  Mr. 
Van  Oosterhout  is  significant,  touching  the  directions  which 
he  gave  to  Christianson,  to  wit : 

"Go  somewhere  and  get  in  communication  with  Mrs. 
Vonderharr.  Tell  her  just  what  this  settlement  is,  as  pro- 
posed, and  tell  her  that  Frank  is  satisfied  to  have  the  thing 
settled  on  the  basis,  and  Mr.  McDuflfie  and  I  feel  it  is  a 
good  settlement.  Tell  hef  we  think  she  ought  to  accept  the 
offer,  talk  to  her,  and  come  back  and  let  us  know  what  she 
says.  Unless  it  is  satisfactory  to  her,  of  course  we  will  go 
on  with  the  trial  of  the  case," 

There  is  no  question  in  this  record  but  that  these  attor- 
neys representing  proponent  acted  in  good  faith.  They  be- 
lieved that  Christianson  had  communicated  with  her,  and 
that  she  had  consented  to  the  settlement;  but  the  record, 
without  dispute,  shows  that  Christianson  did  not  commu- 
nicate with  her  as  directed  by  Mr.  Van  Oosterhout  and  Mr. 
Keenan ;  that  he  did  not  communicate  to  her  the  facts  which 
he  was  told  to  communicate  to  her;  and  his  report  "that  she 
was  satisfied  if  Frank  was  satisfied,"  was  unwarranted  by 
anything  that  Mrs.  Vonderharr  said. 

So  we  have  in  this  record  no  evidence  of  intentional 
fraud  committed  by  the  attorneys  to  the  prejudice  of  their 
clients.  But  we  have  evidence  that  they  were  mistaken  as 
to  the  existence  of  a  fact  essential  to  their  right  to  make 
the  settlement,  to  wit,  the  conxsent  of  their  client  to  the  mak- 
ing of  the  settlement.  If  they  assumed  the  right  to  make  the 
settlement  simply  upon  the  ground  of  their  general  employ- 
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ment  by  Mrs.  Vonderharr  to  represent  her  in  the  will  con- 
test, the  assumption  was  not  well  founded.  If  they  made 
the  settlement  on  the  supposition  that  she  had  been  com- 
municated with,  and  had  consented  to  the  settlement,  that 
assumption  was  not  well  founded,  as  disclosed  by  this  record. 
It  will  be  noted  that  these  attorneys  were  employed  by 
Mrs.  Vonderharr  to  defend  against  an  effort  on  the  part  of 
the  contestants  to  set  aside  the  will.  She  was  interested  in 
having  the  will  probated,  and  they  were  employed  to  secure 
its  probate.  Nothing  in  the  conversation  which  these  attor^ 
neys  had  with  Mrs.  Vonderharr  indicates  that  she  under- 
stood or  intended  or  thought,  or  by  any  word  conveyed  to 
them  the  thought,  that  they  were  employed  other  than  as 
her  attorneys  to  defend  against  the  contest.  Indeed,  when 
we  turn  to  the  application  which  these  attorneys  themselves 
filed,  requesting  permission  on  the  part  of  Mrs.  Vonderharr, 
as  administrator  of  her  husband's  estate,  to  appear  and  de- 
fend against  the  contest,  and  to  employ  attorneys  for  that 
purpose,  we  find  them  saying  that,  in  order  to  make  a  proper 
defense  to  the  attack  that  is  made  upon  the  will,  it  is  neces- 
sary for  her  to  employ  counsel,  so  that  all  reasonable  prep- 
aration may  be  made  to  carry  out  and  enforce  the  last  will 
and  testament  of  the  decedent,  and  praying  that  the  court 
authorize  and  allow  her  to  employ  Messrs.  McDuffie  & 
Keenan  and  Messrs.  Van  Oosterhout  &  Kolyn,  as  attorneys 
to  make  such  (Jefense.  We  find  the  court,  upon  this  applica- 
tion, ordering  and  permitting  her  to  employ  these  attorneys, 
to  represent  the  estate  of  John  Henry  Vonderharr,  deceased, 
"in  the  matter  of  resisting  the  contest  and  objections  filed 
to  the  probate  of  Xhe  will,"  and  to  incur  such  expense  as 
was  reasonably  necessary  to  investigate  the  evidence  and 
secure  the  attendance  of  necessary  witnesses  in  the  matter 
of  the  probate  of  the  will.  There  is  nothing  in  this  record 
to  show  that'  Mrs.  Vonderharr  employed  these  attorneys  for 
any  purpose,  or  gave  them  authority  to  represent  her  in 
any  way,  except  in  defending  the  will  against  the  attacks 
made  upon  it. 

It  is  to  this  proposition  that  we  first  address  ourselves, 
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and  it  involves  this  question:     Were  the  attorneys  who 
made  and  signed  this  stipulation  authorized  and  empowered 

to  make  the  settlement  herein  relied  upon, 
AND  Client:  without  the  knowledge  and  consent  of  their 
authority:         client,  Mrs.  VonderhaTP?     If  thev  had  no 

settlements. 

such  authority,  then  it  follows  logically  that 
what  they  did  in  making  the  settlement  and  in  signing  the 
stipulation  was  not  binding  on  her,  at  the  time  it  was  done. 

Courts  have  disagreed  greatly  as  to  the  extent  of  the 
powers  of  attorneys  to  bind  their  clients,  under  general  em- 
ployment. This  court,  however,  has  taken  a  positive  stand 
upon  that  question,  and  has  said : 

"It  is  undoubtedly  true  that  an  attorney  cannot  consent 
to  a  judgment  against  his  client,  or  waive  any  cause  of  ac- 
tion or  defense  in  the  case;  neither  can  he  settle  or  com- 
promise it  without  special  authority.  But  he  is,  by  bis 
general  employment,  authorized  to  do  all  acts  necessary  or 
incidental  to  the  prosecution  or  defense  which  pertain  to  the 
remedy  pursued.  The  choice  of  proceedings,  the  manner  of 
trial,  and  the  like,  are  all  within  the  sphere  of  his  general 
authority;  and,  as  to  these  matters,  his  client  is  bound  by 
his  action.  *  *  *  It  cannot  be  doubted  that,  under  these 
rules,  counsel  for  parties  in  several  suits  involving  the  same 
issues  may,  in  the  exercise  of  their  general  authority,  con- 
sent to  the  consolidation  of  all  for  trial,  or  stipulate  that 
the  trial  of  one  shall  determine  the  others.  This  pertains  to 
the  remedy  pursued, — to  the  manner  of  trial, — and  is  not  an 
agreement  for  judgment  or  a  compromise.  The  parties  are 
not  deprived  of  a  trial,  nor  is  judgment  rendered  by  consent. 
The  counsel  simply  assent  to  a  trial  in,  a  particular  man- 
ner; that  one  trial  shall  settle  the  same  issues  in  several 
cases.''    Ohlquest  r.  Farwcll  d  Co.,  71  Iowa  2^^. 

This  court  has  also  said  that  an  attorney  under  general 
employment  to  prosecute  an  action  has  no  authorit}'  to  dis- 
miss it.  Referring  to  the  case  last  above  cited,  the  court 
said  : 

**Tlie  foregoing  language  seems  to  have  support  on  au- 
thority, and  its  effect  is  to  deny  the  rights  of  an  attorney, 
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under  a  general  employment  to  prosecute  a  suit,  to  dismiss 
it.  His  employment  is  to  prosecute,  and,  in  an  important 
sense,  it  is  inconsistent  with  a  power  to  dismiss  the  suit.  It 
is  reasonable  to  say  that  such  power  should  be  specially 
delegated.  The  quoted  language  above  indicates  strongly 
that  an  attorney  so  employed  shall  not  do  what  will  deprive 
his  client  of  a  trial.  His  implied  powers  are  such  as  are 
necessary  or  incidental  to  the  prosecution  or  defense  which 
he  is  employed  to  conduct."    Bhutasel  t?.  Rule,  97  Iowa  20. 

The  rule  announced  in  the  foregoing  cases  was  empha- 
sized again  in  Kilmer  t\  Oallaher,  112  Iowa  583,  and  it  is 
said: 

"It  is  an  undisputed  fact  that  the  attorney  for  defendant 
agreed  to  a  settlement  of  the  case  and  a  judgment  against 
his  client,  without  his  knowledge  or  consent,  and  he  was  an 
attorney  under  a  general  employment." 

In  Rhutasel  v.  Rule,  97  Iowa  20  (supra),  we  cited  and 
quoted  from  Ohlquest  t?.  Farwell  d  Co.,  71  Iowa  231,  and 
held  that  an  attorney  under  a  general  employment  had  no 
authority  to  consent  to  judgment  against  his  client,  or 
waive  any  cause  of  action  or  defense  in  his  case.  We  ap- 
proved the  same  rule  in  Martin  v.  Capital  Ins.  Co.,  85  Iowa 
643.  The  case  of  Bigler  v.  Toy,  68  Iowa  687,  holds  the  same 
rule.  In  that  case,  a  compromise  was  made  by  an  attorney 
for  plaintiff,  and  this  court  said: 

"We  are  of  the  opinion  that  the  compromise  in  no  respect 
binds  ^he  plaintiff,  because  Irwin  had  no  power  or  author- 
ity to  make  it." 

These  authorities  were  approved  in  Kwentsky  v.  Sirovy, 
142  Iowa  385,  Division  5,  page  395.  They  were  again  ap- 
proved and  applied  in  Lingenfeltcr  Bros.  v.  Poxoman,  156 
Iowa  649,  Subdivision  3,  page  654. 

So  we  say  that,  under  the  general  employment  of  counsel 
in  this  case,  they  had  no  authority  to  bind  Mrs.  Anna  Von- 
derharr by  the  stipulation  in  this  suit,  and,  the  stipulation 
being  unauthorized  and  in  no  way  binding  upon  her,  the 
judgment  or  decree  entered  upon  that  stipulation  is  equally 
without  force  and  effect  as  to  her. 
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We  might  say  here  that  Judge  Boies,  by  whom  the  stipu- 
lation was  approved,  and  who  was  the  presiding  judge  at 
the  time  the  judgment  was  entered,  testified :  , 

"There  was  no  trial  of  the  issues  joined  In  that  cause  as 
to  the  mental  soundness  of  the  decedent,  or  as  to  the  ques- 
tion of  undue  influence  having  been  exercised  upon  him  at 
all.  Counsel  came  to  me  and  announced  that  they  had 
agreed  upon  a  settlement,  and  presented  the  decree  and 
stipulation  to  me,  and  I  signed  them  at  their  request." 

It  does  not  appear  that  knowledge  was  conveyed  to  the 
court  that  counsel  was  acting  only  under  the  general  au- 
thority to  secure  the  probate  of  the  will.  It  was  not  brought 
to  the  knowledge  of  the  court  that  Mrs.  Vonderharr  was 
not  informed  of  the  settlement  or  the  terms  of  the  settle- 
ment, or  that  a  settlement  had  been  made  or  was  contem- 
plated, or  that  the  application  for  probate  should  be  dis- 
missed. We  have  no  criticism  of  counsel  at  this  point;  for 
we  take  it  that  counsel,  at  that  time,  assumed  that  she  had 
consented,  by  reason  of  what  Christianson  had  said.  But 
Christianson  did  not  represent  Mrs.  Vonderharr.  It  was 
at  counsel's  request  that  he  communicated  with  her,  and,  if 
he  brought  a  false  answer  to  them,  it  does  not  change  the 
fact  that  the  settlement  was  made  without  her  knowledge 
and  without  her  consent,  and  was,  therefore,  not  binding 
upon  her. 

It  follows  that  a  judgment  based  upon  a  decree  which, 
for  its  validity,  rests  on  the  consent  of  the  parties,  to  the 
decree,  is  not  binding,  when  it  appears  that  consent  was 
never  given.  So  we  say  that  there  was  no  authority  in  these 
attorneys  to  make  this  stipulation  of  settlement  as  to  Anna 
Vonderharr  and  her  posthumous  child,  and  the  stipulation 
is  void  for  want  of  such  consent,  and  the  decree  entered 
upon  this  stipulation  is  a  constructive  fraud  upon  the  court, 
and  vitiates  the  judgment,  and  is  equally  void. 

This  brings  us  to  a  consideration  of  the  right  of  counsel 
to  stipulate  the  minors  out  of  court. 

It  will  be  noted  that  Anton,  one  of  the  sons,  was  a  minor, 
and  no  guardian  was  appointed  for  him.     No  Bei*vice  was 
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made  upon  him,  other  than  the  general  notice  that  the  will 

would  be  called  for  probate.    On  the- day  of 

"'   ^rdUm"  ad       ^^^  ^^*^^^>  ^^  attorneys  for  contestants  ^^'ere 

auth5>rtty        appointed    his   guardians   ad   litem.     Our 

of  ^«JftV^         statute  provides  that  no  judgment  can  be 

ment.  entered  against  a  minor  until  after  defense 

has  been  made,  by  his,  regular  guardian,  or  one  appointed  by 

the  court  for  that  purpose.    The  appointment  by  the  court 

18  for  the  purpose  of  defending  the  minor,  and  the  aiithority 

of  the  guardian  so  appointed  is  limited  to  that.    And  fur- 

!  ther  than  that,  ao  |i:uardia^  ad  litem  can  be  appointed  to 

defend  a  minor,  except  for  those  purposes  over  which  the 

court,  by  the  notice,  has  acquired  jurisdiction  of  the  minor ; 

and  in  this  case,  the  jurisdiction  acquired  was  only  as  to 

the  probate  of  the  will,  and  not  as  to  settlement,  compro- 

mise.  or  distribution  of  the  estate  among  the  heirs  of  John 

Henry  Vonderharr. 

Some  argument  is  made  as  to  the  other  minors,  to  the 
effect  that  they  were  represented  in  class ;  but  it  is  not  mate- 
rial to  this  controversy  that  we  pass  upon  these  questions. 
These  minors  are  not  here  asking  any  affirmative  relief,  or 
any  relief  against  the  actions  complained  of  by  Mrs.  Anna 
Vonderharr.  We  are  inclined,  however,  to  think  that  they 
were  not  bound  by  the  action  of  counsel. 

It  is  next  cont^aded  that  Mrs.  Vonderharr  is  now  es- 

3    juDGMBNT*        topped  from  claiming  that  the  stipulation 

wLtiflcation        *^^  judgment  were  not  binding  upon  her; 

AS  bar.  ^hat  she  did  not  speak  in  time;  that  she  was 

guilty  of  laches ;  that  she  ratified  the  judgment  by  accepting 

some  of  its  benefits. 

We  have  examined  the  records  in  vain  to  find  any  af- 
firmative act  on  her  paxt,  done  in  recognition  of  the  binding 
force  of  this  judgment  upon  her,  or  that  she  knowingly  re- 
ceived any  benefits  from  the  judgment.  It  appears  that  shQ 
was  occupying  a  portion  of  the  land  of  which  John  Henry 
Vonderharr  died  seized,  and  was  owing  rental  therefor; 
that  someone  representing  interests  adverse  to  hers  under- 
took to  relieve  her  of  the  payment  of  this  rental,  by  assum- 
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ing  to  credit  her  on  the  amount  allowed  her  in  the  stipula- 
tion. To  accomplish  that  purpose,  they  sent  her  a  receipt 
to  be  signed,  for  |1,500.  When  she  received  this  receipt,  she 
had  no  information  as  to  what  the  receipt  was  for,  nor  does 
it  appear  that  any  was  communicated  to  her.  She  consulted 
her  attorney,  and  was  directed  to  sign  the  receipt,  and  she 
did  so  without  knowledge.  Now,  it  is  elementary  that  one 
cannot  be  said  to  have  ratified  an  act  done  by  another,  with- 
out authority,  until  it  is  first  shown  that  the  party  who  is 
sought  to  be  charged  with  the  ratification  had  full  knowl- 
edge of  all  the  facts  and  circumstances  concerning  the  act 
which  it  is  claimed  was  ratified.  Or,  in  other  words,  the 
ratification,  to  be  binding,  must  be  made  vnth  full  knowl- 
edge of  all  the  facts  and  circumstances  essential  to  be 
known,  and  with  a  proper  understanding  of  the  effect  the 
act  sought  to  be  ratified  has  upon  his  rights. 

Other  questions  are  discussed,  which  we  do  not  deem  it 
necessary  now  to  dispose  of. 

The  stipulation  and  decree  as  to  Mrs.  Anna  Vonderharr 
and  her  posthumous  child  are  absolutely  void,  for  want  of 
authority  in  her  attorneys  to  make  the  stipulation  upon 
which  the  decree  was  entered.  The  court,  therefore,  erred 
in  granting  the  plaintiff  the  relief  prayed  for,  and  its  action 
is  reversed.  The  court  further  erred  in  denying  the  cross- 
petitioner,  Anna  Vonderharr,  the  relief  prayed  for  in  her 
petition.  The  cause  is,  therefore,  reversed,  and  the  court 
directed  to  proceed  in  the  trial  of  said  cause  involving  the 
probate  of  the  will,  the  same  as  if  no  stipulation  or  decree 
had  been  entered,  so  far  as  the  cross-petitioners  ai-e  con- 
cerned. 

It  is  apparent  that  the  stipulation  as  to  the  other  parties 
concerned  in  this  suit  was  made  under  a  misapprehension 
as  to  its  effect  iipon  Anna  Vonderharr.  It  was  made  with 
the  understanding  that  it  was  mutually  agreed  by  all  the 
parties  that  the  stipulation  would  be  binding  upon  all  the 
parties,  under  a  mistake  of  fact  as  to  the  attitude  and  re- 
lationship of  Anna  and  her  posthumous  child,  and  the 
binding  force  of  the  stipulation  and  decree  upon  her. 
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If  the  plaintiff  and  other  defendants  so  elect,  they  too 
may  have  the  decree  set  aside  as  to  them,  on  motion,  and  the 
canse  proceed  to  trial  as  it  stood  on  the  day  the  stipulation 
Mcas  signed,  and  the  unwarranted  decree,  heretofore  referred 
to,  entered  upon  the  record  of  tjhe  court. — Reversed  and  re- 
manded  for  proceedings  in  accordance  with  this  ojnnion. 

Weaver,  C.  J,,  Ladd  and  Stevens,  JJ.,  concur. 


James  M.  Patterson.  Appellee,  v.  J.  W.  Carr,  Administra- 
tor, et  al..  Appellants. 

DESCENT  AND  DISTRXBUTION:  Bight  of  Heir—B^leaae  of  In- 
heritance.  Evidence  reviewed,  and  held  that  a  release  by  an 
heir  "of  all  claims  against  him  [intestate]  or  his  estate"  was 
not  intended  by  either  party  to  release  the  heir's  right  of  in- 
heritance. 

Appeal  from  PotcesMek  District  Court, — D.  W.  Hamilton, 

Judge. 

February  17,  1920. 

Rehearino  DfcNiED  May  17,  1920. 

Suit  for  decree  that  plaintiff,  an  adopted  son,  is  entitled 
to  the  estate  of  James  Patterson,  deceased.  Collateral  heirs 
pleaded  that  plaintiff  had  relinquished  his  right  to  inherit. 
On  hearing,  decree  was  entered,  as  prayed.  Defendants  ap- 
I>eal. — Affirmed. 

Lewis  d  Dickson,  for  appellants. 

T,  K.  Kase,  Harold  L,  Beyer,  and  J.  H.  Patton,  for 
appellee. 


70  Patterson  v.  Carr.  [189  Iowa 

« 

Ladd,  J. — On  the  former  appeal,  plaintiff  was  adjudi- 
cated the  adopted  son  of  decedent,  James  Patterson.  166  N. 
W.  449  (not  officially  reported).  He  was  born  January  1, 
1859,  adopted  August  30,  1862,  married  June  15,  1881,  and 
was  a  member  of  decedent's  family  from  the  time  of  his 
adoption  until  September  19,  1881.  On  that  day,  there  was 
a  settlement  of  some  kind  between  them,  in  pursuance  of 
which  decedent  paid  him  |150,  and  he  executed  the  follow- 
ing writing : 

"Montezuma,  Iowa,  September  19,  1881.  Received  of 
James  Patterson  one  hundred  and  fifty  dollars  in  full  of  all 
claims  against  him  or  his  estate,    James  Patterson." 

This  was  construed  on  the  former  appeal  not  to  be  so 
plain  as  that  parol  explanation  should  be  Excluded.  The 
issue  to  be  determined  is  whether  the  consideration  for  the 
payment  was  wages  for  senices  rendered  and  money  due, 
or  for  the  relinquishment  of  the  adopted  son's  right  to  de- 
cedent's estate.  James  Patterson  died  intestate,  unmarried, 
and  without  issue,  February  23,  1916,  leaving  an  estate 
consisting  of  286  acres  of  land  and  considerable  personal 
property.  The  defendants,  other  than  the  administrator, 
claim  the  estate  as  collateral  heirs,  and  base  such  claim  on 
the  alleged  relinquishment  thereto,  evidenced  by  the  writ- 
ing above  quoted,  contending  that  it  was  so  intended  by  the 
parties  thereto,  and  also  that  the  adopted  son,  when  he 
signed,  had  good  reason  to  suppose  decedent  so  understood. 
The  evidence  fails  to  establish  either  of  these  contentions. 

I.  Previous  to  James  Patterson's  death,  plaintiff  had 
no  right  or  interest  in  or  to  his  property  which  the  law 
recognized.  It  was  pointed  out  in  Mally  v.  Mally,  121  Iowa 
169,  that  the  current  of  authority  is  to  the  effect  that  an 
assignment  of  a  naked  possibility  or  expectancy  of  an  heir 
apparent  to  an  estate,  if  in  good  faith  and  for  an  adequate 
consideration,  will  be  enforced  after  the  death  of  an  an- 
cestor. See  Stolenhurg  t\  Diercks,  117  Iowa  25.  The  word 
"claim"  is  so  wide  that  it  might  include  either  wages  and 
money  due  or  the  expectancy  of  an  heir  apparent.  In  the 
last  edition  of  Webster's  Dictionary,  it  is  defined  as : 
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'^(1)  A  demand  of  a  right  or  supposed  right;  a  calling 
on  another  for  something  due  or  supposed  to  be  due;  an  as- 
sertion of  a  right  or  fact.  (2)  A  right  to  claim  something ; 
a  title  to  any  debt,  privilege,  or  other  thing  in  possession  of 
another;  also,  a  title  to  anything  which  another  should  have 
or  concede  to,  or  confer  on,  the  claimant/' 

The  Century  Dictionary  defines  it  as: 

'^  (2)  A  demand  of  a  right  or  alleged  right ;  a  calling  on 
another  for  something  due  or  asserted  to  be  due,  as  a  claim 
of  wages  for  services.  (3)  A  right  to  claim  or  demand;  a 
just  title  to  something  in  one's  own  possession  or  at  the 
disposal  of  another." 

See,  also.  Tally  t\  Brown,  146  Iowa  360,  364;  Marsh  v, 
Benton  County,  75  Iowa  469 ;  Fallon  v,  Butler,  21  Cal.  24 
(81  Am.  Dec.  140) ;  11  C.  J.  816.  We  must  aiScertain,  then, 
from  the  evidence,  what  was  intended.  But  the  receipt  is  of 
claims  ''against  him  or  his  estate."  Claims  against  an  es- 
tate are  in  the  nature  of  pecuniary  demands  which  could 
have  been  enforced  against  the  decedent,  had  he  not  de- 
parted this  life.  Knutsen  v,  Krook,  111  Minn.  352  (127  N. 
W.  11).  Plaintiff  had  no  claim  against  his  foster  father, 
save  for  the  money  paid  him,  nor  against  any  astate  he 
might  leave.  His  claim,  if  any  he  had,  was  "to"  the  estate, 
as  heir  apparent.  The  word  "against,"  in  ordinary  par- 
lance, is  used  in  an  antagonistic  sense,  and  the  lexicogra- 
phers so  define  it.    Thus,  Webster  says  it  means : 

"  (1)  Abreast  of ;  opposite  to ;  facing ;  towards ;  as,  against 
the  mouth  of  a  river ;  in  this  sense,  often  preceded  by  'over.' 
*  *  *  (3)  From  an  opposite  direction,  so  as  to  strike  or 
come  in  contact  with ;  in  contact  with ;  upon ;  as,  hail  beats 
against  the  roof.  (4)  In  opposition  to,  whether  the  op- 
position is  of  sentiment  or  of  action;  on  the  other  side  of; 
counter  to,  as  in  competition;  in  contrariety  to;  hence,  ad- 
verse to;  as,  against  reason;  against  law;  to  set  off  one  item 
against  another." 

The  courts  have  made  like  use  of  tlie  word,  and,  as  ap- 
pears from  cases  collected  in  2  Corpus  Juris  400,  and  defini- 
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tion  there  given,  are  in  accord  with  the  definition  above 
quoted. 

Tliat  the  Avritiiig  was  drawn  with  the  notion  of  includ- 
ing all  obligations  of  the  decedent,  and  to  obviate  the  as- 
sertion of  any  thereafter  against  him  or  against  the  estate 
he  might  leave,  is  quite  consistent  with  the  language  of 
the  writing,  and  more  probable  than  that  it  was  intended  as 
a  relinquishment  of  the  right  of  inheritance  by  the  heir 
apparent.  Moreover,  the  evidence,  without  conflict  other 
than  circumstantial,  discloses  the  consideration  for  the 
money  paid.  The  plaintiff's  ^\'ife  testified  that  she  was  pres- 
ent, and  took  no  part  in  the  conversation  then  had  between 
decedent  and  plaintiff ;  that  decedent  said  to  her  husband : 

"  ^One  hundred  dollars  of  that  money  belongs  to  Eliza. 
You  had  better  not  spend  it,  as  you  may  need  it  when  you 
get  to  California.'  He  always  called  me  Eliza.  'The  rest  of 
the  money  is  your  wages.' " 

Tn  answer  to  another  interrogatory,  she  reported  him  as 
\  saying,  "That  is  what  is  coming  to  you  children."  Objection 
Avas  interposed  to  the  competency  of  the  witness,  under 
Section  4604  of  the  Code;  but,  under  previous  holdings,  the 
testimony  Avas  admissible.  She  had  said  that  she  took  no 
part  in  the  conversation,  and,  according  to  her  story,  all 
that  decedent  said  was  addressed  to  her  husband.  Hart  v. 
Uart,  181  Iowa  527.  Evidence  was  adduced,  tending  to 
shoAV  friendly  relations  between  plaintiff  and  his  wife  and 
decedent  at  the  time.  Shortly  thereafter,  plaintiff  and  wife 
departed  for  California,  and  neither  visited  decedent  during 
27  years.  Not  infrequently,  natural  sons  separate  them- 
selves from  parent  as  long;  and  that  a  man  not  related  by 
consanguinity  should  become  too  diligent  in  his  own  affairs 
to  respond  more  generously  to  the  paternal  ties  which  once 
bound  him,  is  entitled  to  little  consideration,  as  bearing  on 
the  issue  to  be  decided. 

In  March,  1916,  J.  W.  Satchell  informed  plaintiff  of  his 
foster  father's  death,  and,  shortly  afterwards,  he  wrote  to 
Mrs.  Cooper,  the  father's  sister,  recalling  a  visit  at  which, 
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as  he  said,  she  "had  expressed  the  opinion  I  was  heir  to 
father's  estate,"  and  proceeded: 

"How  much  property  did  father  leave,  and  who  is  claim- 
ing it?  ♦  ♦  ♦  Please  let  me  know  what  tl\e  administrator 
is  doing,  and  whether  you  think  there  is  any  chance  of  my 
being  recognized." 

It  is  argued  that  this  inquiry  tends  to  confirm  the 
thought  that  he  had  relinquished.  Not  so.  He  was  a  black- 
smith by  trade,  and,  it  is  likely,  may  not  have  been  familiar 
with  the  inheritance  laws  of  a  state  other  than  that  of  his 
residence,  after  an  absence  of  35  years.  Moreover,  the 
inquiry  was  quite  natural  for  a  son  by  adoption  to  make, 
and  we  are  of  opinion  that  no  inference  unfavorable  to 
plaintiff's  insistence  upon  the  right  to  inherit  is  to  be  drawn 
from  the  letter.  The  wTiting  wajs  found  in  an  old  trunk  left 
by  decedent,  among  papers  left  by  him,  some  of  which  were 
old  and  useless;  and  no  more  significance  is  to  be  given  to 
its  preservation  than  to  that  of  others.  All  of  them  seem 
to  have  been  retained  without  discrimination.  We  find 
nothing  in  the  record  tending  to  throw  doubt  on  the  testi- 
mony of  Mrs.  Patterson,  and  we  are  inclined  to  the  conclu- 
sion that  there  was  no  purpose,  on  the  part  of  either  dece- 
dent or  his  foster  son,  that  the  writing  should  operate  as  a 
relinquishment  of  the  latter's  expectancy  as  lieir  apparent 
to  the  former's  estate. 

II.    Our  statute,  Section  4617  of  the  Code,  provides  that : 

"When  the  terms  of  an  agreement  have  been  intended  in 
a  different  sense  by  the  parties  to  it,  that  sense  is  to  prevail 
against  either  party  in  which  he  had  reason  to  suppose  the 
other  understood  it." 

Appellants  contend  that  plaintiff  had  reason  to  suppose 
that  decedent  understood  that,  in  executing  the  writing,  he 
released  his  expectancy  of  inheritance.  Satchell  testified 
that  plaintiff  so  admitted  to  him,  and,  in  determining 
whether  he  so  did,  resort  must  be  had  to  the  evidence. 
Satchell  testified  that,  at  the  request  of  the  administrator, 
he  called  on  plaintiff  and  wife,  at  their  home  in  Los  Angeles, 
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California;  that  he  and  plaintiff  talked  about  the  writing. 
He  was  asked : 

"Did  he  say  anything  to  you  about  what  he  thought 
James  Patterson  receipted  that  paper  for,  in  reference  to 
whether  it  was  a  release  of  his  share  of  the  James  Patterson 
estate  or  not?  A.  Yes,  sir.  Q.  What  did  he  say  about 
what  he  thought  James  Patterson  receipted  that  paper  for? 
A.  He  said  he  thought  James  Patterson  understood  it  to  be 
a  settlement  of  his  in  the  estate.  Q.  Now,  is  that  all  the 
statement  he  made  to  you  on  that  particular  subject?  A.  I 
think  that  was  aU.  *  *  *  Q.  Did  he  or  his  wife  tell  you 
in  his  presence  that,  what  the  f  150  consisted  of,  or  any  part 
of  it;  just  what  they  said  to  you?  A.  Mr.  Patterson  said 
that,  at  one  time,  Uncle  Jimmy  gave  him  f50,  and  that  he 
asked  him,  when  he  gave  him  the  money,  to  sign  a  receipt 
for  it.  He  asked  Uncle  Jimmy  what  the  receipt  was  for, 
and  he  said :  'Nothing,  only  for  what  money  I  am  paying 
you.'  Q.  Was  there  dny  more  said  about  the  rest  of  the 
money  ?  A.  I  suggested  to  him  that  he  was  probably  mis- 
taken about  the  amount,  as  I  understood  it  was  J150,  in- 
stead of  |50.  After  talking,  they  agreed  that  it  was  f  150, 
instead  of  |50 ;  but  the  flOO  of  the  money  was  his  wife's,  a 
specified  sum  per  month  for  staying  there  at  Uncle  Jimmy's, 
and  taking  care  of  his  things  while  he  went  out  to  California 
to  sell  some  land.  They  did  not  explain  as  to  what  the  other 
$50  was  for." 

On  cross-examination,  the  witness  was  asked : 
"Q.  While  you  were  talking  the  matters  over,  Mr.  Pat- 
terson, the  plaintiff,  told  you  he  understood  that  his  father, 
James  Patterson,  thought  this  was  a  receipt  in  full  for  his 
interest  in  the  estate?  A.  Yes,  sir.  Q.  That  he  had  heard 
that  from  some  source?  A.  He  said  that  he  had  uo  doubt 
but  that  his  father  understood  it.  Q.  Didn't  he  tell  you,  in 
substance,  that  the  money  that  was  paid  to  him  by  his 
father,  for  which  he  gave  his  receipt,  was  for  wages?  A. 
Yes,  sir.  *  *  *  Q.  Someof  it  was  for  something  else?  A. 
Yes,  sir,  didn't  express  what  the  other  paid  was  for.  •  •  ♦ 
Q,    You  were  trying  tp  figure  out  what  the  |150  was  for? 
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A.  I  think  Mrs.  Pattereon  snggegted  that  the  f  100  was  for 
^rages ;  they  talked  about  it.  *  *  *  Q.  In  that  conversa- 
tion between  you  and  plaintiff  and  his  wife,  was  anything 
said  about  that,  that  was  a  relinquishment  of  his  interest  in 
the  estate?  A.  I  think  he  said  that  he  had  no  recollection 
of  haying  relinquished  his  interest  in  the  estate.  Q.  Did  he 
say,  in  that  conversation  with  you,  that  his  father,  when  he 
paid  him  f50,  told  him  he  just  wanted  a  receipt  for  money 
paid?    A.    Yes,  he  said  that.    *    *    *" 

The  witness  remarked  to  Patterson  that : 
"There  was  a  receipt  that  Capt.  Carr  had  that  purported 
to  be  a  relinquishment  to  his  inheritance  in  the  estate.  Q. 
Didn't  he  deny  it?  A.  Said  he  didn't  understand  it  that 
way.  Q.  He  told  you  at  that  time,  in  substance,  that  he 
had  not  relinquished  his  right  to  the  estate?  A.  He  said 
he  had  no  recollection  that  he  signed  anything  or  any  re- 
ceipt to  relinquish  his  interest  in  the  estate.  Q.  He  stated 
to  you  at  that  time,  in  substance,  that  he  may  have  given 
his  father  a  receipt  for  wages  due  him  ?  A.  He  said  it  was 
for  wages  due  him, — ^yes.  Q.  And  then,  the  rest  of  the  time 
there,  you  just  visited  back  and  forth  ?    A.    Yes,  sir." 

If  this  testimony  requires  any  refutation  of  what  the 
witness  said  of  plaintiff's  knowledge  that  decedent  under- 
stood that  the  writing  was  "a  settlement  of  his  interest  in 
the  estate,"  it  is  to  be  found  in  other  portions  of  his  depo- 
sition. If  Uncle  Jimmy  said,  in  requiring  a  receipt,  that  it 
was  for  "nothing,  only  for  what  money  I  am  paying  you,"  he 
surely  did  not  have  the  understanding  attributed  to  him, 
nor  did  plaintiff  so  suppose.  The  witness  admitted  that 
plaintiff  told  him  the  receipt  was  for  wages,  and  that  he 
had  no  recollection  of  having  relinquished  his  interest  in 
the  estate,  or  of  having  signed  a  receipt  so  doing.  How  were 
it  possible  that,  at  the  same  time,  he  supposed  that  his 
foster  father  understood  he  was  relinquishing  his  interest 
in  the  estate?  The  plaintiff  and  his  wife  admit  having  had 
a  conversation  with  Satchell,  and  relate  the  substance 
thereof,  which  did  not  include  what  plaintiff  supposed  dece- 
dent understood ;  and  they  say,  ^*That  was  all  the  conversa- 
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tion  between  us."  No  other  evidence  was  adduced,  and  we 
are  of  opinion  that  the  court  did  not  err  in  finding  that 
plaintiff,  in  executing  the  writing,  which  we  regard  as  no 
more  than  a  receipt  in  full,  did  suppose  or  have  reason  to 
suppose  it  a  relinquishment  of  plaintiff's  expectancy  as  an 
apparent  heir. — Affirmed. 

Weaver,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur* 


Grace  A.  Reynolds,  Administratrix,  Appellant,  v.  North- 
western Mutual  Life  Insurance  Company,  Appellee, 

IKSUBAKOE:      Preliminary  Insurance  Dependent   on  InsurabiUty. 

1  An  application  for  life  insurance,  accompanied  by  the  premium, 
under  an  agreement  that  the  insurance  shall  be  effective  from 
the  date  of  the  medical  examination,  provided  the  insurer  is 
satisfied  that  the  applicant  is  then  insurable,  creates  prelim- 
inary insurance,  but  with  reserved  right  in  the  Insurer  In  good 
faith  to  reject  the  application,  for  noninsurability  at  the  time 
of  the  application. 

INSUBAKCE:     Estoppel  to  Dispute  Health  Certificate.     The  stat- 

2  utory  provision  that  a  certificate  of  health  and  insurability, 
made  by  the  con\pany's  medical  examiner,  may  not  be  dis- 
puted, does  not  apply  until  a  policy  has  been  issued.  (Sec.  1812, 
Code,  1897.) 

Appeal   from   Johnson    District    Court. — R.    G.    Popham, 

Judge. 

February  16,  1920. 

Rehkarinc  Denied  May  17,  1920. 

Action  upon  an  alleged  preliminary  contract  for  insur- 
ance for  |1,000  upon  the  life  of  one  Clarence  A.  Reynolds. 
There  was  a  trial  to  si  jury,  which,  by  direction  of  the  t^ourt, 
at  the  conclusion  of  all  the  testimony,  returned  a  verdict  in 
favor  of  the  defendant,  and  plaintiff  appeals. — Affirmed. 
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Baldwin  d  Baldwin,  for  appellant. 
W.  J,  McDonald  and  Deacon,  Good,  Sargent  d  Spangler, 

» 

for  appellee. 

Stevens,  J. — ^On  December  5, 1916,  Clarence  A.  Reynolds, 
residing  at  Iowa  City,  Iowa,  made  application,  in  writing, 
to  the  Northwestern   Mntnal   Life  Insurance  Company  of 

Mihvankee,  Wisconsin,  for  a  20-year  endow- 
A,  inscbanck:        ment  policy  for  f  1,000,  and  on  the  same  date 

preliminary  '  »  * 

dTendpnt  Submitted   to  an  examination  by  the  com- 

on   insurabii-     pany's  mcdical  examiner,  and  paid  to  M.  L. 

Deaton,  the  soliciting  agent,  J13.19,  the  full 
amount  of  the  first  quarterly  premium  on  such  policy,  from 
which  the  receipt  copied  below  was  detached  from  the  ap- 
plication, and  delivered  to  him.  The  material  portion  of  the 
application  and  the  receipt  is  as  follows: 

^'It  is  understood  and  agreed  ( 1 )  that  if  the  amount  of 
the  premium  on  the  insurance  herein  applied  for  is  not  paid 
at  the  time  of  making  this  application  there  shall  be  no  lia-" 
bility  on  the  part  of  the  said  company  under  this  application 
unless  nor  until  a  policy  shall  be  issued  and  delivered  to  me 
and  the  first  premium  thereon  actually  paid  during  my  life- 
time; and  (2)  that  if  the  amount  of  such  premium  is  paid 
to  the  said  company's  agent  at  the  time  of  making  this  ap- 
plication the  insurance  (subject  to  the  provisions  of  the 
said  company's  regular  form  of  policy  for  the  plan  applied 
for)  shall  be  effective  from  the  date  of  my  medical  examina- 
tion therefor  and  such  a  policy  shall  be  issued  and  delivered 
to  me  or  my  legal  representatives,  provided  the  said  com- 
pany  in  its  judgment  shall  be  satisfied  a.s  to  ray  insurability, 
on  the  plan  applied  for,  on  the  date  of  such  medical  exam- 
ination; and  (3)  that  if  said  company  shall  not  be  so  satis- 
fied the  amount  of  the  premium  paid  shall  be  returned." 

"No  other  .form  of  receipt  for  advance  payment  of 
amount  of  premium  will  be  recognized  by  the  company. 

"Received  of  Clarence  A.  Reynolds,  who  has  applied  to 
The   Northwestern   Mutual   Life   Insurance   Company   for 
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11,000  insurance  on  the  20  year  End.  plan,  the  sum  of 
Thirteen  19/100  dollars,  the  amount  of  the  first  quarterly 
premium  on  such  a  policy;  the  said  payment  being  made 
by  him  subject  to  the  terms  and  conditions  of  agreements 
(2)  and  (3)  contained  in  his  said  application. 

"Iowa  City,  la.,  Dec.  5, 1916.    M.  L.  Deaton,  Agent." 

The  following  appear^  on  the  left-hand  margin  of  the 
above  receipt: 

"If  the  amount  of  the  premium  is  paid  at  the  time  of 
application,  this  receipt  must  be  completed  and  given  to 
the  applicant ;  if  it  is  not  so  paid,  the  receipt  must  not  be 
detached.^' 

The  application  and  answers  made  by  Reynolds  to  the 
medical  examiner,  and  also  his  special  report,  which  were 
made  out  on  the  company's  regular  forms,  furnished  the 
agent  and  medical  examiner  respectively  for  that  purpose, 
were,  on  the  same  day,  forwarded  to  H.  L.  Williams,  state 
agent  for  the  company  at  Davenport,  who,  in  turn,  for- 
warded the  same  to  the  company  at  Milwaukee,  in  time  to 
be  received  at  its  office  in  that  city  on  the  7th  of  December. 

On  the  morning  of  December  8th,  the  applicant  died 
suddenly,  of  a  disease  of  the  heart  known  as  Stokes- Adams 
disease.  After  his  death,  the  application  was  rejected,  upon 
the  ground  that  he  was  not  insurable  on  the  date  of  the 
medical  examination,  and  the  premium  returned  to  the 
widow  of  the  applicant,  on  December  20th. 

I.  Much  of  the  argument  of  counsel  on  both  sides  is 
devoted  to  a  discussion  of  the  proper  construction  to  be 
given  that  portion  of  the  agreement  copied  above.  Before 
proceeding,  however,  to  a  decision  of  the  questions  presented 
HtK)n  pMntiflf's  appeal,  it  is  necessary  to  dispose  of  a  ques- 
tion raised  by  motion  in  t^is  court  to  dismiss  plaintiff's  atp- 
peal,  and  also  upon  the  appeal  of  defendant  from  the  order 
and  judgment  of  the  court  below,  directing  the  clerk  to  Cor- 
rect his  record,  so  as  to  make  it  show  the  filing  of  plaintiff's 
notice  of  appeal.  Tlie  application  of  plaintiff  for  the  cor- 
rection of  the  clerk's  record  was  submitted  upon  evidence 
introduced  by  both  sides,  and  sustained  by  the  court.    We 
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have  examined  the  record  upon  this  appeal,  and  are  not  ia- 
clined  to  interfere  with  the  ruling  of  the  court  below.  It 
should  he  and  is  affirmed. 

II.  The  dispute  over  the  construction  of  the  above 
agreement  relates  to  the  provisions  of  divisions  ^^(2)"  and 
"(3)"  thereof.  Counsel  for  appellant  construes  it  as  a  con- 
tract for  preliminary  insurance,  binding  upon  the  company 
at  aJl  events;  whereas  counsel  for  appellee  contends  that 
the  application  was  a  mere  proposal  for  a  contract  of  in*- 
surance,  of  the  kind  and  upon  the  terms  therein  stated,  and 
did  not  become  binding  upon  the  company  until  accepted 
by  it  at  the  home  office  in  Milwaukee.  Preliminary  con- 
tracts for  insmrance  are  quite  common,  and  are  weU  sus- 
tained by  courts  generally.  Gardner  v.  North  State  Mut, 
Life  Ins.  Co.,  163  N.  C.  367  (79  S.  B.  806) ;  Cookseif  v.  Mur 
tnal  TAfe  Ins.  Co.,  73  Ark.  117  (83  &  W.  317). 

Clearly,  the  first  clause  of  the  contract  relieves  the  com- 
pany from  liability  until  a  policy  has  been  issued,  delivered, 
and  the  premium  paid ;  but  does  the  second  clause  contem- 
plate nothing  more  than  that  the  liability  of  the  company, 
when  the  premium  is  paid  at  the  time  of  making  the  applica- 
tion, and  medical  examination  had,,  shall  not  commence  un- 
til the  application  has  been  received  and  accepted  by  it? 
The  provision  of  the  contract  is  that,  if  the  amount  of  such 
premium  is  paid  to  "the  said  company's  agent  at  the  time  of 
making  this  application,  the  insurance  (subject  to  the  pro- 
visions of  the  said  company's  regular  form  of  policy  for  the 
plan  applied  for)  shall  be  effective  from  the  date  of  my  med- 
ical examination  therefor  and  such  a  policy  shall  be  issued 
and  delivered  to  me  or  my  legal  representatives."  Con-  • 
strued,  independent  of  what  follows,  the  clause  just  quoted 
makes  the  insurance  effective  from  the  date  of  the  medical 
examination  therefor,  and  sustains  appellant's  construction. 
The  contract  must,  however,  be  construed  as  a  whole,  and 
effect  be  given  to  the  f olloAving  provision  thereof : 

"Provided  the  said  company  in  its  judgment  shall  bo  sat- 
isfied as  to  my  insurability,  on  the  plan  applied  for,  on  the 
date  of  such  medical  examination." 
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Counsel  for  appellant  arrives  at  his  conclusion  by  treat- 
ing this  clause  as  a  limitation  upon  the  following  language 
only,  "and  such  a  policy  shall  be  issued  and  delivered  to  me 
or  my  legal  representatives :"  that  is,  he  contends  that  the 
insurance,  becoming  effective  upon  the  date  of  the  medical 
examination,  continues  in  full  force  until  the  application 
is  rejected  by  the  company. 

There  can  be  no  question,  under  the  form  of  contract  in 
question,  that,  if  the  insurance  applied  for  ever  becomes 
effective,  it  is  as  of  the  date  of  the  medical  examination. 
This  is  true  if  the  application  is  accepted  and  a  policy  is- 
sued. That  the  contract  contemplates  that  liability  of  tlie 
company  will  attach  before  the  issuance  of  a  policy  is 
clearly  indicated  by  the  parenthetical  clause  of  the  contract 
which  makes  the  insurance  subject  to  the  provisions  of  the 
company's  regular  form  of  policy  applied  for.  The  receipt, 
signed  by  the  company's  agent  and  delivered  to  the  appli- 
cant, for  f  13.19,  recites  that  this  sum  is  the  amount  of  tlie 
first  quarterly  premium  on  such  policy.  The  quarter  for 
which  the  premium  was  paid  commenced  on  the  date  of 
the  medical  examination,  because  that  was  the  date  upon 
which  the  insurance  would  have  commenced,  if  a  policy  had 
issued.  With  a  somewhat  similar  contract  under  considera- 
tion, the  Supreme  Court  of  South  Dakota,  in  Albers  r.  Se- 
curity Mut  Life  Ins,  Co.,  (S.  D.)  170  N.  W.  159,  said: 

"If  the  company  did  not  intend  that  there  should  be  in- 
surance effective  pending  the  date  of  the  application  and  the 
date  of  the  approval  of  the  risk  and  the  issuance  of  the 
policy,  then  the  company  would  be  charging  and  obtaining 
the  full  amount  of  the  premium  for  one  year,  while  the 
pemod  of  actual  insurance  would  be  as  many  days  less  than 
one  year  as  there  were  days  intervening  between  the  date  of 
the  application  and  the  approval.'  This  would  not  be  deal- 
ing honestly  with  the  insured.  By  the  payment  of  the  pre- 
mium for  one  year,  an  insured  is  entitled  to  insurance  for 
one  year." 

We  have  no  doubt  that  the  proviso  in  the  contract  re- 
lates to  all  of  Clause  2  that  precedes  it ;  but  it  is  our  con- 
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elusion  timt  the  contract  became  binding,  and  the  insurance 
effective,  on  the  date  of  the  medical  examination,  subject, 
however,  to  the  provisions  of  the  ^mpany's  regular  form 
of  policy  for  the  phm  applied  for,  and  the  insurability  of 
the  applicant  on  the  date  of  sucli  medical  examination.  The 
insurability  of  the  applicant  on  the  date  of  the  medical  ex- 
amination is,  by  the  contract,  made  the  test  of  the  com- 
pany's liability. 

By  the  third  clause  of  the  contract,  the  company  agrees, 
in  case  the  application  is  rejected,  to  return  the  premium 
paid.  Unless  the  application  is,  in  the  proper  exercise  of 
the  company's  rights,  under  the  law  and  the  contract,  re- 
jected, and  the  insurance  refused,  the  preliminary  contract 
provides  protection  from  the  date  of  the  medical  examina- 
tion; and,  if  death  results  from  some  cause  arising  after 
the  date  of  such  examination,  the  company  is  liable  upon  the 
contract,  according  to  its  terms ;  but,  if  the  company,  in  the 
proper  exercise  of  its  legal  rights  under  the  law  and  the 
contract,  which  it  is  unnecessary  for  us  to  define  in  this 
opinion,  rejects  the  application,  upon  the  ground  that  the 
applicant  is  not  insurable,  and  returns  the  premium  paid, 
no  liability  can  arise  thereunder. 

Counsel  for  appellee  cites  a  few  cases  from  other  juris- 
dictions, which,  it  is  argued,  reach  a  different  conclusion 
from  that  reached  herein;  but  these  cases  deal  with  con- 
tracts differing  materially  from  the  one  under  considera- 
tion, and,  when  carefully  analyzed,  are  not  out  of  harmony 
with  the  views  expressed  in  this  opinion.  The  cases  cited 
and  relied  upon  by  counsel  are  as  follows:  State  v.  Robert- 
son, (Mo.)  191  S.  W.  989;  Travis  i\  Nederland  Life  his.  Co., 
104  Fed.  486;  Whcclock  r.  Clark,  21  Wyo.  800  (131  Pac.  35) ; 
Northwestern  Mut.  Life  Ins,  Co.  r.  Ncafus,  145  Ky.  563  (140 
S.  W.  1026) ;  New  York  Life  Ins.  Co.  r.  Mcintosh,  86  Miss. 
236  (38  So.  77o)'/Mohrstadt  v.  Mutual  Life  Ins.  Co.,  115 
Fed.  81;  Citizens  Nat.  Life  Ins,  Co.  v.  Murphy ,  154  Ky.  88 
(156  S.  W.  1069) ;  Cooksey  v.  Mutual  Life  Ins.  Co.j  supra; 
Wilson  V.  Interstate  B.  M.  A.  Assn.,  160  Iowa  184;  Straight 
r.  American  Life  Ins.  Co.,  184  Iowa  301. 
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III.  Counsel  for  appellant  also  assigns  as  error  the  re- 
fusal of  the  court  belov/  to  submit  to  the  jury  the  question 
whether  the  refusal  of  the  company  to  issue  a  policy  was 
due  to  the  death  of  the  applicant.  We  find  nothing  in  the 
record  that  would  have  justified  the  submission  of  this  ques- 
tion to  the  jury.  It  is  hardly  claimed  by  counsel  that  de- 
ceased, on  the  date  of  the  medical  examination,  was,  in  fact, 
entitled  to  insurance;  and  it  appears  without  conflict  in  the 
evidence  that,  when  the  application  was  received  at  the 
home  ofiSce  of  the  company,  it  was,  in  the  usual  course  of 
office  routine,  turned  over  to  the  clerk  in  charge  of  the 
Library  Bureau  records,  a  department  maintained  by  vari- 
ous life  insurance  companies,  co-operating  for  the  purpose 
of  furnishing  information  touching  applications  received 
by  the  various  companies,  to  ascertain  whether  there  was 
any  information  on  file  in  defendant's  office  as  to  the  ap- 
plicant. A  record  was  found  from  which  it  appeared  that 
deceased  was  reported  by  some  other  company  as  having 
indigestion,  or  catarrh  of  the  stomach,  in  February,  1915. 
The  medical  examiner,  on  December  9th,  wrote  to  the  state 
agent  at  Davenport,  giving  him  this  information,  and  re- 
questing that  he  obtain  a  statement,  signed  by  the  appli- 
cant, giving  full  details  as  to  these  matters,  including  the 
frequency  and  symptoms  of  the  attacks,  the  physician  con- 
sulted, if  any,  and  also  a  stiitement  from  such  physician, 
advising  as  to  diagnosis  and  finding.  Because  of  the  death 
of  Eeynolds  before  the  receipt  of  this  letter  by  the  state 
agent,  no  further  investigation  appears  to  have  been  made. 
Some  time  in  April,  proofs  of  death  were  sent  to  the  com- 
pany, upon  blanks  in  the  usual  form  for  that  purpose.  The 
affidavit  of  Dr.  Donovan,  the  pliysician  who  attended  Rey- 
nolds at  the  time  of  his  death,  attached  to  and  forming  a 
part  of  the  proofs  of  death,  recited  that  he  had  examined 
Reynolds,  -five  or  six  months  before  his  death,  and  that  he 
was  then  afflicted  with  a  heart  trouble  known  as  Stokes- 
Adams  disease ;  that  death  resulted  therefrom ;  and  that  he 
had  probably  had  this  trouble  for  two  or  three  years.    The 
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original  proofs  of  death,  including  this  affidavit,  were  of- 
fered in  evidence  upon  the  trial,  the  latter,  however,  by  the 
defendant.  Dr.  Donovan  was  not  examined  as  a  witness, 
but  several  lay  witnesses,  who  had  known  and  were  fre- 
quently associated  with  deceased  for  several  years  before 
his  death,  testified  that  he  was  apparently  in  good  health. 
They  did  not,  however,  know  that  he  was  aflflirted  with  a  dis- 
ease of  the  heart.  The  company's  medical  examiner  testified 
that,  in  making  his  report  to  the  company  on  December  5th, 
he  relied  in  part  upon  the  answers  of  Reynolds  to  the  ques- 
tions printed  upon  the  form  furnished  him  by  the  company. 
From  these  questions  and  answers,  we  quote  the  following : 

"When  did  you  last  consult  a  physician,  and  for  what? 
Dr.  Mullin,  about  a  year  ago— cold.  Have  you  fully  recov- 
ered, and  are  you  now  in  good  health?  Yes.  Give  name 
and  address  of  the  physician  who  attended  you?  Dr.  Mul- 
lin, Iowa  City,  Iowa.  Have  you  had  any  illness,  disease,  or 
accident  during  past  ten  years  not  mentioned  above?  No. 
Have  you  had  since  childhood  any  of  the  following  diseases 
or  disorders— -Palpitation  or  any  disease  of  the  heart?    No." 

We  recite  this  much  from  the  record  for  the  purpose  of 
showing  that  Reynolds  was  not,  on  the  date  of  the  medical 
examination,  in  a  physical  condition  entitling  him  to  insur- 
ance, and  that  the  company,  in  failing  to  approve  the  ap- 
plication when  received,  was  acting  in  apparent  good  faith 
in  soliciting  further  information  touching  the  insurability 
of  deceased.  According  to  the  undisputed  testimony,  the 
application  was  handled  in  the  usual  way.  The  record,  we 
think,  leaves  no  doubt  that  he  was  not  entitled  to  insurance, 
and  that  no  liability  existed  upon  the  contract.  The  fact 
that  the  comi)any  did  not,  prior  to  his  death,  know  that  de- 
ceased had  been,  for  several  months,  afflicted  with  heart 
trouble,  should  not  be  given  controlling  importance.  It  goes 
to  the  question  of  his  insurability.  No  question  of  fact  was 
presented  for  submission  to  the  jury. 
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IV.     But  one  other  contention  of  counsel 
2.   inslranck:       for  appellant  need  be  referred  to. 
dispute  Section  1812  of  the  Code  provides : 

health 

certificate.  "In  any  case  where  the  medical  exam- 

iner, or  physician  acting  as  such,  of  any  life 
insurance  company  or  association  doing  business  in  the 
state  shall  issue  a  certificate  of  health  or  declare  the  ap- 
plicant a  fit  subject  for  insurance,  or  so  report  to  the  com- 
pany or  association  or  its  agent  under  the  rules  and  regula- 
tions of  such  company  or  association,  it  shall  be  thereby  es- 
topped from  setting  up  in  defense  of  the  action  on  such 
policy  or  certificate  that  the  assured  was  not  in  the  condi- 
tion of  health  required  by  the  policy  at  the  time  of  the 
issuance  or  delivery  .thereof,  unless  the  same  was  procured 
by  or  through  the  fraud  or  deceit  of  the  assured." 

Fraud  is  pleaded  in  this  case,  but  it  is  not  necessary  to 
go  into  this  question.  This  statute  has  no  application  until 
the  policy  or  certificate  has  been  issued.  It  was  not  the 
purpose  of  the  statute  to  bind  the  company  to  accept  as 
final  the  report  of  its  local  medical  examiner,  but  only  to 
make  the  acceptance  by  the  company  and  the  issuance  of  a 
policy  or  certificate  conclusive  thereon.  Just  what  effect, 
if  any,  should  here  be  given  Section  1783-b,  Supplemental 
Supplement,  1915,  to  which  our  attention  is  called,  we  need 
not  determine. 

We  are  clear,  however,  that  Section  1812,  supra,  was 
not  intended  to  limit  the  investigation  of  the  company  as  to 
the  insurability  of  an  applicant  to  the  examination  and 
recommendation  of  its  local  medical  examiner.  All  applica- 
tions for  insurance  in  defendant  company,  according  to  the 
undisputed  evidence,  must  be  first  passed  upon  and  ap- 
proved by  the  chief  medical  examiner  at  the  home  office. 
The  estoppel  applies  only  after  a  policy  or  certificate  has 
been  issued.  Having  disposed  of  all  the  errors  relied  upon 
for  reversal,  it  folloAvs  that  the  ruling  and  judgment  of  the 
court  below  must  be  and  is — Affirmed. 

Weaver,  C.  J.,  Ladd  and  Gaynob,  JJ.,  concur. 
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H.  W.  Stratmeybr,  Appellee,  v.  S.  A.  Hoyt,  Appellant. 

TRIAL:     Instructioiu — Failure  to  Bxcept.     Exceptions   to  instruc- 

1  tlons  not  urged  until  after  the  instructions  had  been  read  to 
the  Jury  were  not  In  time,  under  Sec.  3705-a,  Code  Supp.,  1913 
(now  repealed),  and  could  not  be  considered  in  a  motion  for 
new  trial,  or  upon  appeal,  without  the  statutory  showing  as 
to  failure  to  discover  the  error  before  the  giving  of  the  in- 
structions. 

C0NTBAGT8:     CKmstructlon  and  Operation — ^Eecorery.     The  com- 

2  mon-law  rule  that  there  could  be  no  recovery  on  a  written 
contract  without  a  showing  that  it  had  been  strictly  performed 
has  been  modified  in  this  state,  and  there  can  be  a  recovery 
where  the  other  contracting  party  has  been  benefited,  and  there 
has  been  substantial  performance,  and  the  omissions  are  in- 
advertent or  unintentional,  and  deductions  can  be  made  from 
the  contract  price  for  the  deviations. 

APPEAIi  AND  EBBOB:  Beservatlon  of  Grounds — ^Exceptions  to  In- 
3  Btmctions.  Error  resulting  from  an  omission  in  instructions 
given  on  a  trial  before  the  repeal  of  Sec.  3705-a,  Code  Supp., 
1913,  cannot  be  considered  on  appeal,  where  the  record  fails 
to  show  that  exceptions  were  taken  before  the  reading  of  the 
same  to  the  jury,  or  that  additional  instructions  were  asked, 
and  where,  although  exception  is  set  out  in  the  motion  for  a 
new  trial,  there  was  no  showing  of  failure  to  discover  the  same 
before  the  instructions  were  given. 

C0NTBAOT8:      PerfomLaace   or   Breach — ^Evidence.      Evidence    re- 
4    viewed,  in  an  action  on  a  written  contract  for  the  furnishing 
of  a  inonument,and  held  sufilcient  to  go  to  the  jury  on  the  ques- 
tion of  substantial  performance  of  the  contract  on  the  part  of 
the  seller. 

> 

Appeal  from  Carroll  District  Court. — E.  G.  Albert,  Judge. 

October  14,  1919. 
Rehearing  Denied  May  17,  1920. 
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Action  to  recover  the  contract  price  of  a  monument. 
Verdict  and  judgment  for  the  plaintiff  in  the  district  court. 
Defendant  appeals. — Affirmed. 

Reynolds  d  Meyers,  for  appellant. 

E,  A.  Wissler,  for  appellee. 

Gaynob,  J. — I.  It  is  agreed  that,  on  the  23d  day  of 
March,  1916,  the  plaintiff  and  defendant  entered  into  the 
following  written  contract: 

"The  said  Stratmeyer  agrees  to  furnish  and  erect  on  the 
cemetery  lot  belonging  to  M.  A.  Hoyt  estate  in  the  cemetery 
at  Carroll,  Iowa,  a  monument  of  the  following  specifica- 
tions, to  wit : 

"An  exact  duplicate  as  to  material,  quality,  workman- 
ship, finish  and  dimensions,  excepting  as  to  lettering,  of  the 
A.  B.  Cummins  family  monument  in  the  cemetery  at  Des 
-Moines,  Iowa.  The  finish  of  said  monument  to  be  what  is 
known  as  'twelve-cut  hammered  work.' 

"The  lettering  on  said  monument  is  to  be  as  follows: 
The  word  *Hoyt'  is  to  be  made  in  raised  ax  square  letters  on 
each  side  of  the  die  and  not  less  than  five  inches  in  height, 
except  as  may  be  changed  with  the  consent  of  said  Hoyt. 

"The  said  monument  to  be  placed  on  a  good  solid  rock 
concrete  foundation  of  the  same  dimensions  as  the  base  of 
said  monument  six  and  one-half  feet  deep,  the  top  of  said 
base  to  be  slightly  below  the  surface  of  the  ground.  The 
stone  used  in  said  foundation  to  be  either  ordinary  crushed 
rock  or  screened  stone  of  approximately  the  same  size  as 
ordinary  crushed  rock,  and  the  cement  to  be  used  therein 
to  be  of  first-class  Portland  cement  quality.  The  bottom 
lialf  of  said  foundation  to  be  in  the  proportions  of  five  to 
one,  and  the  top  half  of  said  foundation  to  be  in  the  pro- 
portions of  three  to  one. 

"The  said  Stratmeyer  is  also  to  furnish  two  markers  for 
tlie  said  lot,  one  at  the  head  of  each  grave  therein,  of  the 
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same  material,  workman8hip  and  finish  as  the  said  monu- 
ment, said  markers  to  be  2  ft.  long,  1  ft.  4  in.  wide  and  1  ft. 
high  at  the  highest  point,  and  having  a  slight  incline  as  to 
the  top.    Said  markers  to  be  lettered  as  follows : 

"In  the  sloping  top  of  the  marker  at  the  head  of  M.  A. 
Hoyt,  the  following  letters  to  match  the  lettering  on  said 
monument,  to  wit:  ^Father.'  On  a  line  beneath  *M.  A. 
Hoyt.'  On  a  line  beneath  that  ^December  27,  1839.'  On  a 
line  beneath  that  'December  27,  1914.' 

"On  the  sloping  top  of  the  marker  at  the  head  of  the 
grave  of  John  Trnman  Hoyt  is  to  be  the  following:  Mohn 
Truman  Hoyt.'  On  a  line  beneath  that  'February  16,  1875.' 
On  a  line  beneath  that  'Julv  21.  1886.' 

"The  said  markers  are  to  be  placed  on  the  same  kind  of 
foundation  as  the  said  monument  except  that  the  depth  of 
said  foundation  is  to  be  two  feet. 

"The  said  Stratmeyer  guarantees  that  the  stone  used  in 
said  job  will  be  the  best  'Barre  granite,'  and  that  the  same 
will  not  develop  any  defects  or  spots  within  ten  years  after 
the  erection  thereof. 

"Said  job  to  be  completed  by  May  30,  1916,  if  possible, 
and  in  any  event  not  later  than  August  1,  1916. 

"The  said  job  is  to  be  paid  for  as  soon  as  completed  in  ac- 
cordance with  the  terms  of  this  contract,  bv  the  said  IToyt 
paying  to  the  said  Stratmeyer  the  sum  of  six  hundred 
dollars." 

Plaintiff  claims  that  the  provision  in  said  contract  re- 
quiring the  foundation  to  be  made  of  crushed  rock  or 
screened  stone  was  modified  by  mutual  consent,  allowing 
the  plaintiff  to  substitute  some  crushed  cement,  taken  from 
cement  sidewalks,  for  the  crushed  rock  or  screened  stone. 

This  action  is  brought  to  recover  of  the  defendant  the 
amount  specified  in  said  written  agreement,  on  the  tlieory 
that  plaintiff  has  performed  the  contract  on  his  part,  as 
written  and  modified. 

The  answer  of  the  defendant  denies  that  plaintiff  has 
performed  said  contract,  or  that  defendant  has  ever  ac- 
cepted said  cQntract  as  perfonned,  and  denies  that  the  de- 
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fendant  is  indebted  to  the  plaintiff  in  any  amount. 

Upon  the  issues  thus  tendered,  the  cause  was  tried  to 
a  jury,  and  a  verdict  returned  for  the  plaintiff  for  the  full 
amount  agreed  in  said  contract  to  be  paid.  Judgment  being 
entered  upon  the  verdict,  defendant  appeals. 

In  so  far  as  the  defendant  bases  a  right  to  reversal  upon 

alleged  errors  committed  by  the  court  in  its 

1.  Trial:  in         instructions,  we  have  to  say  that  Section 

Ix^^l  ^^        3705-a,  Code  Supplement,  1913,  was  in  force 

at  the  time  of  the  trial.    This  section,  speak- 
ing of  instructions,  says: 

"All  objections  or  exceptions  thereto  must  be  made  be- 
fore the  instructions  are  read  to  the  jury  and  must  point  out 
the  grounds  thereof  specifically  and  with  reasonable  ex- 
actness." 

We  are  limited,  therefore,  in  our  consideration  to  those 
instructions  to  which  exceptions  were  taken,  as  provided  in 
the  statute. 

Before  the  instructions  were  read,  they  were  submitted 
to  counsel,  and  certain  exceptions  taken  only  to  Instruc- 
tions 2,  3,  4,  5,  and  5^.  In  the  motion  for  a  new  trial, 
error  is  urged  as  to  other  instructions;  but,  as  there  is  no 
shoicing  in  the  motion  that  the  errors  complained  of  were 
not  discovered  before  they  were  read  to  the  jury,  such  al- 
leged errors  cannot  now  be  considered,  for  the  reason  that 
the  statute  specifically  says  that  other  objections  or  excep- 
tions shall  not  be  considered  by  the  trial  court  upon  a  mo- 
tion for  a  new  trial,  or  by  the  Supreme  Court  on  appeal, 
not  made  as  provided  therein. 

In  the  second  instruction  objected  to  and  now  com- 
plained of,  the  court  said: 

"The  claim  of  the  defendant  is  that  the  plaintiff  failed 
to  perform  his  contract  in  four  different  particulars: 
(1)     That  the  die  on   said  monument  was  one-half  inch 

thicker  than  the  Cummins  monument.     (2) 

2.     COXTRACTS  : 

construction       That  the  carv^ng  on  said  monument  was  an 

and   opera-  *^ 

tion :  re-  eighth  of  an  inch  less  in  depth  than  that  on 

covery,  "  ^ 

the   Cummins    monument.      (3)      That   the 
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base  of  said  monument  was  not  of  the  same  height  or  thi(»k- 
ness  as  the  Cummins  monument.  (4)  That  the  founda- 
tion was  not  constructed  in  compliance  with  the  terms  of 
the  contract,  in  that  the  crushed  sidewalk  concrete  and  rock 
was  used,  instead  of  material  provided  in  the  contract. 

"As  to  the  first  three  complaints  of  the  defendant,  you 
are  instructed  that,  if  they  substantially  conform  to  the 
requirements  of  the  contract,  as  hereinafter  explained,  then 
defendant  cannot  avail  himself  of  such  matters  as  a  defense, 
and  he  cannot  excuse  his  failure  to  pay  by  reason  of  such 
matters." 

In  the  third  instruction  complained  of,  the  court  ex- 
plains what  is  meant  by  substantial  compliance,  and  says : 

"It  is  the  law  that,  where  one  contracts  for  the  erection 
of  a  certain  structure,  he  is  entitled  to  have  it  erected  in 
conformity* with  the  provisions  of  his  contract;  but,  in  the 
application  of  this  rule,  the  law  requires  only  a  substantial 
compliance  therewith.  By  the  use  of  this  term,  ^substantial 
compliance,'  you  are  to  understand  that  it  does  not  require 
absolute  accuracy.  Blight  variations  or  deviations  from 
the  contract  as  are  inadvertent  or  unintentional,  and  not 
due  to  bad  faith,  and  which  in  no  way  impair  the  structure 
as  a  whole,  and  in  no  way  affect  its  symmetry,  general  ap- 
pearance,  or  usefulness,  are  excusable;  and,  as  applied  to 
this  case,  if  the  defects  complained  of  are  only  slight,  and 
in  no  way  .detract  from  the  general  appearance,  symmetry, 
and  style  of  said  monument,  or  impair  the  structure  as  a 
whole,  and  the  plaintiff  acted  in  good  faith  in  relation  there- 
to, then  defendant  cannot  complain  of  said  defects.  But, 
on  the  other  hand,  if  the  variations  from  the  terms  of  tlie 
contract  are  not  of  a  slight  nature,  or  if,  in  any  way,  affect 
the  structure  as  a  whole,  its  general  appearance,  symmetry, 
or  style,  or  its  use  for  the  purpose  for  which  it  was  intended, 
or  if,  in  making  said  changes,  the  plaintiff  did  not  act  in 
good  faith,  then  your  verdict  herein  should  be  for  the  de- 
fendant." 

In  the  fifth  instruction,  the  court  said : 
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"It  is  one  of  the  claims  of  the  defendant  that  the  base 
stone  for  said  monument  is  not  of  the  dimensions  provided 
in  the  contract,  and  that  the  same  lacks  two  inches  in  thick- 
ness of  being  of  the  same  dimension  as  the  Cummins  monu- 
ment. If  you  find  this  is  true,  and  in  addition  thereto  you 
find  that  this  in  any  way  impaired  the  structure  as  a  .whole, 
or  in  any  way  detracts  from  the  general  appearance,  sym- 
metry, or  style  of  said  monument,  or  its  usefulness  for  the 
purpose  for  which  it  was  intended,  then  the  plaintiff  cannot 
recover/' 

The  only  objection  to  these  instructions  which  we  may 
consider  is  bottomed  on  the  thought  that  the  instructions  as 
a  whole  allow  the  plaintiff  to  recover  upon  a  showing  of 
substantial  compliance  with  the  requirements  of  his  con- 
tract. It  is  said  that  this  is  not  the  law;  that,  to  entitle 
plaintiff  to  recover,  he  must  show  a  strict  compliance  with 
the  requirements  of  his  contract  in  matters  of  this  kind. 

Originally,  and, at  common  law,  it  was  the  thought  of 
courts  that  no  recovery  could  be  had  upon  a  written  con- 
tract, without  a  showing  that  the  contract  had  been  strictly 
performed.  This  rule,  however,  has  been  relaxed  in  many 
jurisdictions,  and  especially  in  our  own.  The  courts,  look- 
ing to  substantial  justice,  and  because  the  other  rule  worked 
often  great  hardship,  have  modified  the  doctrine  of  strict 
performance,  and  have  allowed  recovery  where  it  is  shown 
that  there  has  been  a  substantial  performance  of  the  con- 
tract :  this,  however,  subject  to  the  right  of  the  other  party 
to  recoup  for  any  damages  occasioned. him  by  slight  defects 
in  the  performance.  The  common-law  rule  has,  therefore, 
been  modified  so  that  there  may  be  recovery  where  the  thing 
done  under  the  contract  is  a  benefit  to  the  other  contracting 
party,  with  this  qualification,  however:  that,  in  the  per- 
formance, there  must  appear  only  such  omissions  or  devia- 
tions from  the  contract  as  are  inadvertent  or  unintentional, 
and  are  not  due  to  bad  faith,  and  which  do  not  impair  the 
-  structure  as  a  whole,  and  are  remediable  without  doing 
material  damage  to  the  other  pai'ts,  and  may,  without  in- 
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justice,  be  compenBated  for  by  making  proper  dednctionR 
from  the  contract  price.  It  is  said  that,  under  such  con- 
ditions, recovei'v  niav  be  had  on  the  contract,  because  of  the 
hardship  to  the  contractor  if  slight,  unintentional  deria- 
tions  should  bar  his  recovery.  See  Littell  v.  Webster 
County,  152  Iowa  206.  This  is  the  thought  of  the  instruc- 
tions complained  of.  Whether  there  was  a  substantial  com- 
pliance with  the  contract,  with  these  limitations  upon  sub- 
stantial compliance,  was  a  question  for  the  jury,,  and  the 
jury  resolved  it  in  favor  of  the  plaintiff. 

II.  It  is  contended,  however,  that,  even  if  the  rule  of 
substantial  compliance  obtains  in  this  case,  the  court  erred 
in  these  instructions,  because  it  appears  that  tliere  was  not 

a  strict  compliance;  that  there  were  devia- 
bbbor  :  res-  tions  from  the  requirements  of  the  contract, 
i^rounds:  and  the  court  made  no  mention  of  this  fact, 

exceptions 

to  instrac-        and  did  not  say  that  the  defendant  was  en- 

titled  to  have  the  contract  price  reduced  to 
the  extent  of  the  damage  which  he  suffered  by  reason  of  the 
failure  to  make  strict  compliance. 

It  will  be  noted,  however,  that  there  is  no  claim  for  any 
damages  made  by  the  defendant  in  his  answer,  based  upon 
this  thought,  nor  does  it  se^n  to  have  been  raised  in  the 
court  below,  before  the  instructions  were  given.  As  said  in 
Gorton  v.  Moeller  Bros,,  151  Iowa  729,  734 : 

"If,  in  the  judgment  of  the  appellant,  the  court  should 
have  gone  further,  and  said  to  the  jury  that„  if  the  ditch, 
though  made  in  substantial  conformity  to  the  contract,  was 
yet  materially  incomplete  or  defective  in  some  particulars, 
the  plaintiff's  recovery,  if  any,  must  be  reduced  by  the  dam- 
ages resulting  therefrom,  it  was  their  right  to  request  such 
modification.  No  such  request  was  made,  and  the  omission 
to  so  instruct  was  not  a  prejudicial  error." 

The  thought  in  that  case  seems  to  be  that,  if  there  were 
slight  deviations  from  the  contract  requirements,  which  af- 
fected in  any  degree  *the  value  of  the  thing  as  constructed, 
defendant  should  have  asked  that  the  jury's  attention  be 
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called  to  it,  so  that,  in  determining  the  amount  which  plain- 
tiff was  entitled  to  recover,  allowance  could  be  made  for 
such  slight  defects. 

This  last  question,  however,  we  do  not  find  raised  in 
the  exceptions  taken  to  the  instructions  before  they  were 
read,  and  it  cannot,  therefore,  be  considered  by  us.  If  the 
defendant  had  asked  an  instruction  on  this  poiut„  or  if,  in 
his  objections  to  the  instructions  prepared  by  the  court,  he 
had  raised  this  as  proper  to  be  submitted  to  the  jury,  under 
the  record  made,  the  defendant  would  stand  in  a  position 
now  to  complain.  But,  since  he  did  not  ask  an  instruction 
on  this  point,  and  did  not  urge  objections  to  the  instruc- 
tions of  the  court  because  they  did  not  involve  this  point, 
it  is  too  late  to  raise  it  here. 

It  is  true  that  this  question  is  raised  in  the  motion  for 
a  new  trial,  but  there  is  no  shoioing  that  this  question  was 
not  discovered  by  counsel  in  time  to  have  urged  it  before 
the  instructions  were  read  to  the  jury.  Without  some  show- 
ing that  the  objections  urged  in  a  motion  for  a  new  trial 
were  not  discovered  by  the  complaining  party  before  the  in- 
structions were  read,  they  cannot  be  considered  here.  See 
Chumhley  v,  CourUiey,  181  Iowa  482,  in  which  it  is  said: 

"In  order  that  an  objection  or  exception  to  an  iustnic- 
tion  urged  for  the  first  time  in  the  motion  for  a  new  trial 
may  be  considered,  the  assertion  that  the  error  was  not  dis- 
covered at  the  time  of  the  trial  by  the  party  claiming  it,  is 
not  enough.  There  must  be  some  showing  that  the  assertion 
is  true, — some  proof  thereof.  This  may  be  by  affidavit,  tes- 
timony in  open  court,  or  any  other  mode  which  will  niake 
it  satisfactorily  appear  to  the  court  that  the  error  was  over- 
looked at  the  trial  of  the  cause  to  the  jury." 

Now,  we  say  that  the  original  abstract  filed  in  this  case 
does  not  show  that  this  error  was  urged  before  the  instruc- 
tion was  given,  nor  is  there  any  showing  in  the  motion  for 
a  new  trial  that  it  was  not  discovered  in  time  to  have  made 
it  then.  The  defendant's  argument  filed  in  this  cause  is 
denominated    "Argument   and    Amendment   to   Abstract." 
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The  record  shows  the  argument  closed  on  page  35.  On 
page  45,  we  find  the  w^ords  "Additional  Abstract."  Be- 
tween these  two  pages,  there  are  inserted  "Instructions  and 
Exceptions  to  Instructions."  But  there  is  no  showing  that 
these  exceptions  or  objections  were  made  before  the  instruc- 
tions were  read,  and  they  cannot,  therefore,  be  considered 
by  us.  Section  3705-a  not  only  requires  that  the  objections 
and  exceptions  be  taken  before  the  instructions  are  read  to 
the  jury,  but  says  that  the  objections  and  exceptions  so 
taken  "must  point  out  the  grounds  thereof  specifically  and 
with  reasonable  exactness,  ♦  •  ♦  and  no  other  objections 
or  exceptions  shall  be  considered  by  the  trial  court  upon 
motion  for  a  new  trial  or  otherwise,  or  by  the  Supreme 
Court  upon  appeal." 

We  therefore  pass  this  point,  as  not  before  us  for  consid- 
eration. This,  too,  withdraws  from  us  the  power  to  con- 
sider exceptions  and  objections  urged  in  the  motion  for  a 
new  trial  that  were  not  specifically  urged  before  the  in- 
structions were  read. 

This  brings  us  to  a  consideration  of  the  other  errors  re- 
lied upon. 

Grouping  the  further  contentions  of  the  appellant,  we 
say  that  the  court  did  not  err  in  overruling  defendant's  mo- 
tion for  a  directed  verdict  at  the  conclusion  of  the  evidence. 

On  all  essential  points,  there  w^as  dispute  in 

^'  SrformMure       *^®  evidence,  and  a  fair  question  raised  for 

^lidJnce!" ''        ^^^  3"^y-    ^^^  further  find  that  the  verdict  is 

not  against  the  instructions  of  the  court; 
that,  with  the  limitations  phiced  upon  substantial  perform- 
ance by  the  court  in  its  instructions,  the  jury  could  well  find 
that  there  was  a  substantial  compliance  with  the  contract, 
and,  no  question  having  been  raised  by  the  defendant,  touch- 
ing defendant's  right  to  recoup  for  failure  to  strictly  per- 
form,, we  think  the  jury  was  right  in  returning  a  verdict  for 
the  full  amount  of  plaintiff's  claim.  There  was  evidence 
before  the  jury  upon  which  they  could  well  find  that  the 
contract  had  been  substantially  complied  with;   that  the 
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variations  from  the  phins  and  specifications  in  the  contract 
were  slight;  that  they  were  inadvertent  and  unintentional; 
that  they  were  not  due  to  bad  faith ;  that  they  in  no  way  im- 
paired the  structure  as  a  whole ;  in  no  way  affected  its  sym- 
metry, general  appearance,  or  usefulness.  Whether  they 
did  or  not  was  submitted  to  the  jury.  The  jury  found  for 
the  plaintiff.  The  court  distinctly  told  the  jury  that,  if  the 
variations  from  the  terms  of  the  contract  were  not  of  a 
slight  nature,  or  if  they  in  any  way  affected  the  structure  as 
a  whole,  its  general  appearance,  symmetry,  or  style,  or  its 
usefulness  for  the  purpose  for  which  it  was  intended,  or  if, 
in  making  said  changes,  the  plaintiff  did  not  act  in  good 
faith,  then  they  should  return  a  verdict  for  the  defendant. 
There  being  evidence  upon  all  these  questions,  from  which 
the  jury  might  find  either  way,  we  cannot  interfere  with  its 
verdict  in  finding  for  the  plaintiff. 

As  to  the  foundation,  the  court  distinctly  instructed  the 
jury  that,  if  they  found  the  oral  agreement  established,  mod- 
ifying the  original  contract,  and  that  the  plaintiff  had  sub- 
stantially complied  with  the  writteii  agreement,^  as  modified, 
such  substantial  compliance  would  justify  a  verdict  in  his 
favor.  But  if  he  failed  to  show  the  modified  contract,  or 
failed  to  show  a  substantial  compliance  with  the  written 
contract,  as  modified,  he  must  fail.  There  was  evidence  up- 
on this  point  supporting  a  verdict  in  favor  of  the  plaintiff. 

On  the  whole  record,  we  find  no  ground  for  reversal,  and 
the  judgment  is — Affirmed. 

Ladd,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


Hay  1920]  Andbrson  v.  Andbbson  96 


Carrie   B.  Anderson,  Appellant,  v.   Axel  R.   Anderson, 

Appellee. 

DIVO&OE:    False  Charges  of  Infidelity.    False  char^^es  of  infidelity 

1  made  in  a  pleading  constitute  cruel  and  Inhuman  treatment, 
especially  when  aided'  by  oft  repeated,  vile,  and  abusive  lan- 
guage. 

DIVOBCE:     Allmcmy — ^Division   of   Property.     Evidence   reviewed, 

2  and  held  to  require  a  decree  equally  dividing  the  real  estate 
of  the  parties. 

Appeal  from  Polk  District  Court, — Joseph  E.  Meyer,  Judge. 

November  22,  1919. 

Hehearing  Denied  May  22,  1920. 

AcTTiON  for  divorce.  The  ground  alleged  is  cruelty.  Af- 
ter a  trial,  the  court  dismissed  the  petition.  Plaintiff  ap- 
peals.— Reversed. 

Henry  d  Henry,  for  appellant. 

E.  J.  Frisk  and  «/.  L.  (Hllespiey  for  appellee. 

PrestoNj,  J. — 1.  The  parties  were  married  December  1, 
1901.  She  was  past  49  years  of  age,  and  he  was  about  the 
same  age.    She  had  been  married  three  times,  and  secured  a 

divorce  from  each  of  her  husbands.    She  told 
fate*-  charges    defendant  of  two  of  her  marriages.    She  had 

of    Infldellty.  i_  *  .  ,  ,        x 

a  son  by  a  former  marriage,  who  was  about 
18  years  of  age,  at  the  time  these  parties  were  miirried.    She 
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was  a  woman  of  average  intelligence.  He  was  a  bricklayer, 
a  steady,  hard-working  man,  but  could  not  read  or  write, 
and  had  little,,  if  any,  education,  and  had  had  but  little 
business  experience.  He,  turned  over  his  wages  to  her,  until 
she  returned  from  California,  in  the  spring  of  1918.  De- 
fendant then  told  plaintiff  that  she  had  managed  the  busi- 
ness for  Syo  years,  and  that  thereafter  he  would  manage  it 
himself.  They  at  first  lived  in  Des  Moines,  but  later  ex- 
changed the  town  property  for  acreage,  just  outside  the  city 
limits,  where  they  built  a  new  brick  house,  defendant  doing 
the  brick  work.  Plaintiff  had  some  money  of  her  own,  which 
went  into  the  new  property.  She  had,,  before  this,  pur- 
chased a  considerable  amount  of  household  goods,  which, 
she  testifies,  she  paid  for.  The  deed  to  the  new  property  was 
taken  in  the  name  of  both  of  them,  or  of  the  survivor  of 
the  other.  Plaintiff  testifies  that  this  was  the  arrangement, 
and  it  seems  not  to  be  seriously  disputed  by  the  defendant. 
He  says  he  saw  the  deed,  but  doesn't  remember  whether  he 
heard  it  read  or  not.  They  seem  to  have  gotten  along  fairly 
well  until  about  December,  1917,  at  which  time  plaintiff 
claims  defendant's  treatment  of  her  changed.  The  doctor 
testifies  that  he  first  treated  plaintiff  two  or  three  years 
before  that,  and  that,  at  that  time,  she  was  extremely  ner- 
vous, had  some  temperature,  from  which  he  suspected  she 
might  have  tuberculosis  (but,  at  the  time  of  the  trial,  he 
was  of  opinion  that  she  did  not  have  that) ;  that  she  was 
broken  down  in  health,  and  he  advised  her  to  go  to  Cali- 
fornia through  the  cold  weather.  She  went  to  California 
on  December  13th.  About  February  21,  1918,  defendant 
caused  her  to  be  notified  to  return  home  at  once„  and  that 
she  would  receive  all  the  medical  attention  that  she  re- 
quired. Ujjon  receipt  of  tliis  letter,  she  wired  for  ticket  and 
traveling  expenses,  and  received  a  wire  back  that  ticket 
would  be  furnished  at  the  depot,  and  f 5.00  in  money.  She 
then  had  f50,  w^hich  she  had  borrowed  from  her  son.  who 
then  had  a  family.  On  her  arrival  home,  she  went  to  bed, 
and,  a  week  afterwards,  it  was  decided  that  she  must  go  to 
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the  hospitaLfor  an  operation.  She  testified  that  he  swore 
and  cursed  her,  in  connection  with  the  operation,  and  said : 

"God  damn  your  soul  to  hell,  you  are  grunting  and  sick 
all  the  time,  and  you  can't  work,  and  what  in  hell  good 
are  you?    What  are  you  laying  around  here  for?" 

She  says  that,  the  night  before  she  went  to  the  hospital, 
she  invited  her  son  and  his  wife  to  supper.  The  daughter 
prepared  the  supper.  Defendant  came  in,  and  found  the 
daughter  getting  the  supper.  He  got  his  ovm  supper,  and 
ate  it  in  the  kitchen.  "While  she  was  at  the  table,  he  came 
to  the  door,  and  said : 

"God  damn  vou,  vou  said  vou  were  sick;  but,  bv  God, 
yon  are  able  to  go  to  the  table  and  eat  like  a  hog.'* 

This  circumstance  is  testified  to  by  plaintiff  and  her 
son  and  his  wife.  It  is  denied  by  the  defendant.  She  went 
to  the  hospital  that  night,  and  was  operated  on  the  next 
morning,  and  was  on  the  operating  table  2^4  hours.  She 
testifies  that  she  asked  defendant  to  go  to  the  hospital  with 
her,  but  that  he  refused  to  do  so.  He  testifies  that  the 
reason  he  did  not  go,  was  because  he  couldn't  stand  it  to  be 
present ;  and  there  is  other  testimony  that,  when  she  started 
to  go,  he  assisted  her  into  the  conveyance,,  and  that  he  cried 
and  told  the  doctor  to  take  good  care  of  her.  The  next  Sun- 
dky  after  the  operation,  which  occurred  on  Friday,  he  went 
to  her  room  in  the  hospital.  She  testifies  that  he  was  so 
angry  he  was  white,  and  raised  his  arms  and  hands  like  a 
crazy  man,  and  cursed  her  soul  to  hell,  and  said  everything 
abusive  that  he  could  say,  because  she  had  everything  cut 
out  of  her ;  that  he  said  she  wasn't  a  woman,,  and  he  wasn't 
going  to  live  with  her;  that  he  cursed  and  swore  at  her, 
because  she  couldn't  have  children;  that,  prior  to  that,  he 
had  always  objected  to  children ;  that  he  stayed  in  the  room 
about  an  hour  and  a  half,  but  showed  no  affection  of  aiiv 
kind.  He  testifies  that  he  took  her  flowers  to  the  hospital 
three  times.  The  first  time,  he  gave  tliem  to  the  nurse,  and 
thought  his  wife  did  not  know  liim.  He  went  to  the  hos- 
pital again,  the  next  Tuesday  night  after  his  work,  and 
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brought  a  npte  for  $230  from  the  bank  for  her. to  sign.  She 
says  it  was  a  renewal  note,  but  he  claims  it  was  to  pay 
some  of  the  bills  that  she  had  made.  She  told  him  she  could 
not  sign  it,  because  he  had  refused  to  give  her  any  money 
since  she  got  home,  and  that  he  had  said  he  never  would, 
and  there  would  be  no  use  for  her  to  sign  it.  She  testifies 
that  he  swore  and  cursed,  and  tried  to  make  her  sign  it,  and 
she  said  she  could  not  lift  her  hand,  she  was  so  weak  and 
sick.  The  next  Thursday  night,  he  went  again,  and  she  tes- 
tifies that  he  cursed  and  swore,  and  that  she  finally  signed 
the  note.  She  testifies  that^  at  this  time,  there  was  no  sign 
of  affection,  or  at  either  visit,  and  that  he  wanted  to  know, 
with  an  oath,  how  long  she  was  going  to  lie  there,  and  that 
he  said : 

"By  God,  I  suppose  you  know  what  it  is  going  to  cost 
for  you  to  lay  here.  We  will  never  get  that  note  at  the  bank 
paid,  as  long  as  you  lay  around  like  this." 

He  denies  that  there  was  any  friction  or  cursing,  and 
says  that  he  kissed  her,  and  inquired  how  she  was  getting 
along.  She  was  in  the  hospital  a  little  over  two  weeks. 
When  she  returned  home,  she  was  not  able  to  move  her  feet 
on  the  floor,  or  lift  them.  When  she  stood  up,  two  persons 
had  to  hold  her,  and  a  third  move  her  feet.  She  was  in  bed 
two  weeks,  after  she  got  home,  and  then  began  sitting  up  a 
little.  After  she  had  been  home  about  a  month,  her  son 
telephoned  her  to  take  a  ride,  and  defendant  objected  to  it. 
He  admits  that  he  objected,  but  puts  it  on  the  ground  that 
it  was  too  cold  for  her  to  ride„  as  she  had  been  in  bed. 
Plaintiff  testifies  that  defendant  always  objected  to  her 
son,  and  referred  to  him  as  "that  God  damn  kid."  This  he 
denies.  The  next  morning  after  plaintiff  took  the  ride  ^^ith 
her  son,  there  was  trouble  between  the  parties,  with  refer- 
ence to  a  woman  who  had  been  helping  plaintiff  do  the  house- 
work. Plaintiff  testifies  that,  after  that,  defendant  swore 
at  her  and  cursed  her  continuously.     She  says: 

"He  was  never  in  the  house  for  an  hour  at  a  time  without 
cursing  and  swearing  at  me.    From  that  time  on,  he  would 
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say,  *God  damn  you,  ain't  yon  going  to  get  out  of  bed?' 
*€rod  damn  you,  ain't  you  going  to  fix  my  lunch?'  and  just 
curse.  I  told  him  that  I  could  not  work,  on  account  of  my 
health,  and  the  doctor  had  cautioned  me  about  pumping  or 
carrying  water;  but  I  had  to  do  it,  and  he  came  home  and 
swore  at  me  because  T  did  not  pump  the  water  for  the 
chickens.  We  had  a  cow  and  calf  and  pigs  and  chickens 
and  garden;  and,  from  the  time  the  woman  left,  I  did  my 
own  housework.  Mr.  Anderson  got  his  own  breakfast,  but 
I  managed  to  get  his  supper  and  put  uf)  his  lunch.  T  often 
asked  for  help,  init  he  said,  ^By  God„  you  can  do  it  or  let 
it  alone.' " 

She  testifies  that  the  cursing  continued,  and  that,  about 
June,  she  could  not  stand  it  there,  was  sick  and  nervous  and 
weak,  and  nobody  to  do  the  work ;  so  she  went  to  her  son's, 
and  has  been  there  ever  since.  Thereafter,  this  suit  was 
brought,  August  6,  1918.  She  says  that,  the  last  twelve 
nights  she  was  at  home,  defendant  stood  over  the  foot  of 
her  bed,  and  cursed  and  waved  his  arms  until  she  was 
afraid  of  him,  and  she  told  him  that,  if  he  did  not  stop,  she 
would  leave.  A  neighbor  woman  testifies  that  she  helped 
plaintiff  when  plaintiff  had  typhoid;  that  there  was  no 
nurse.  On  cross-examination,  she  says  she  never  heard  de- 
fendant abuse  his  wife,  but  that  he  was  hardly  ever  there 
when  witness  was.  As  said,  plaintiff  is  corroborated  by 
her  son  and  his  wife,  as  to  defendant's  abuse.  On  the  other 
hand,  a  young  girl  14  years  of  age,  testifying  for  defendant, 
says  that  she  lived  in  the  Anderson  home  three  months,  and 
that,  at  that  time,  plaintiff's  health  was  not  poor,  that  she 
knows  of;  that  she  was  up  and  around,  doing  the  house- 
work, or  helping;  that  she  never  beard  defendant  use  any 
vile  or  profane  language  towards  plaintiff,  or  mistreat  her ; 
but,  as  we  understand  the  record,  this  was  in  September, 
1917,  before  the  alleged  change  in  defendant's  conduct.  Two 
or  three  neighbors,  testifying  for  defendant,  say  that  they 
never  heard  defendant  abuse  her;  but  one  of  these  testifies 
that  he  never  was  there  when  f5laintiff  and  defendant  were 
both  present.     Some  of  these  were  there  more  frequently. 
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Plaintiff  says  that  defendant  did  not  abuse  her  as  much  in 
the  presence  of  neighbors  and  others.  One  of  defendant's 
witnesses  testifies  that,  while  he  never  heard  defendant 
(!urse  his  wife,  defendjuit  sometimes  used  blasphemous  lan- 
guage in  talking  with  witness.  Another  witness  testified 
that  defendant  used  profane  language  in^  conversation,  but 
thinks  it  wa*s  more  of  a  habit  than  anything  else.  Defend- 
ant denies  much  of  plaintiff's  testimony,  and  denies  mis- 
treating her  by  cursing,  and  says  that  he  never  objected  to 
her  having  medical  treatment.  He  introduced  two  or  three 
letters  received  from  plaintiff  while  she  w^s  in  California, 
in  which  she  expresses  more  or  less  affection  for  him.  As  to 
the  effect  upon  plaintiff's  health,  plaintiff  testifies  that  her 
health  is  very  poor,  and  says  it  is  the  result  of  defendant's 
abuse ;  that  she  has  been  advised  by  different  doctors  to  have 
an  operation  for  hernia,  but  hasn't  the  money  to  pay  for 
it;  that  she  is  only  able  to  be  on  her  feet  for  a  short  time, 
and  that  the  hernia  is  very  painful  all  the  time;  that  she 
has  never  entirely  recovered  the  strength  she  had  prior  to 
the  operation.  The  daughter-in-law  testifies  that  plaintiff's 
health,  since  she  has  been  living  with  them,  has  been  very 
poor;  that  she  has  been  sick  in  bed  at  two  different  times, 
for  a  week  at  a  time.  The  doctor  testifies  that,  since  the 
operation  at  the  hospital,  plaintiff  has  developed  umbilical 
hernia,  at  the  point  where  the  incision  was  made  for  the 
operation,  which  condition  still  existed  at  the  time  of  the 
trial;  that  she  will  have  to  be  operated  on;  that  she  is 
nervous,  and  will  suffer  more  or  less  pain  constantly;  that 
he  saw  her,  a  short  time  before  the  trial ;  that  she  was  then 
extremely  nervous;  that  she  is  in  poor  physical  condition, 
on  account  of  the  hernia  and  extreme  nen'ousness ;  that 
worry,  with  physical  illness,  produces  such  a  condition  of 
nervousness;  that  her  domestic  troubles  for  the  period  of 
six  months  would  certainly  produce  a  nervous  condition, 
under  some  circumstances;  that  this  does  not  mean  that 
the  nervous  condition  was  due  to  the  hernia.  Doubtless, 
plaintiff  has  exaggerated  s<3anewhat  in  her  testimony,  and 
doubtless,  defendant  has  shaded  his  testimony  in  his  own 
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favor.  We  are  convinced,  from  the  record,  that  defendant 
has  mistreated  plaintiff  to  some  extent,  by  cursing  her  and 
swearing  at  her.  Up  to  this  point,  it  may  be  that  the 
evidence  should  not  be  held  sufficient  to  justify  a  divorce; 
and  yet,  considering  the  state  of  her  health,  it  is,  to  say  the 
least,  very  close. 

2.  There  is,  however,  in  addition  to  the  foregoing,  an- 
other circumstance  that  is  not  and  cannot  be  disputed.  The 
defendant  filed  a  cross-petition,  asking  for  a  divorce  from 
plaintiff  on  the  ground  of  cruelty,  setting  out  a  number  of 
circumstances  of  alleged  misconduct  on  her  part:  among 
them,  charging  her  with  desertion ;  and  charging  that  plain- 
tiff has  feigned  illness  at  various  times,  and  that  she  would 
lie  in  bed  mornings,  and  that  defendant  was  compelled  to 
prepare  his  meals,  and  that,  when  defendant  had  gone  to 
his  work,  plaintiff  would  arise,  and  spend  the  day  on  the 
streets  and  elsewhere;  that,  without  defendant's  consent, 
she  went  to  California,  under  the  pretext  that  she  was  ill; 
and  charging  that  she  had  been  guilty  of  adultery,  with  per- 
sons to  him  unknown.  This  cross-petition  was  dismissed  at 
the  close  of  the  defendant's  evidence,  but  it  was  dismissed 
without  prejudice.  There  was  no  retraction  of  the  charge 
by  defendant.    On  cross-examination,  he  testified: 

"I  don't  know  of  anybody  with  whom  she  has  committed 
adultery.  I  do  not  know  whether  she  has  committed  adul- 
tery with  anybody  or  not,  but  I  am  willing  to  live  with  her. 
I  do  not  know  whether  I  accused  her  of  it  or  not.  I  charged 
her  with  adultery  with  persons  whose  names  are  unknown 
to  me.  I  don't  want  to  hurt  her  feelings,  or  her  standing. 
I  think  it  would  hurt  her  standing  to  have  a  thing  of  that 
kind  put  in  the  paper.  If.  she  would  come  back  and  live 
with  me,  I  would  treat  her  as  well  as  I  have  treated  her,  in 
spite  of  the  allegations  in  the  cross-petition." 

Defendant,  at  the  time  he  so  testified,  was  confronted 
with  the  fact  that  he  had  charged  her  with  adultery,  in  his 
pleading.  He  does  not  testify  that  he  will  treat  her  prop- 
erly, if  she  will  live  with  him^  but  that  he  will  treat  her  as 
well  ajB  he  ever  did.    Under  all  the  circumstances,  there  may 
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be  some  doubt  as  to  whether  his  testimony  on  this  point 
was  given  with  entire  good  faith.  Whether  the  false  accusa- 
tions of  infidelity  endanger  the  life  of  one  so  treated,  must 
be  determined  from  the  attending  circumstances,  but  such 
accusations  are  acts  of  cruel  and  inhuman  treatment.  Blair 
V.  Blair,  106  Iowa  269.  Whether  the  accusation  bv  defend- 
ant  in  his  cross-petition  is,  of  itself,  sufficient  to  justify  a 
divorce,  we  need  not  determine ;  but,  in  connection  with  all 
the  other  circumstances  in  the  case,  we  think  plaintiff  has 
made  out  a  case  for  divorce.  It  is  contended  by  appellant 
that,  where  the  charge  is  made  in  a  pleading  without  reason- 
able cause,  malice  will  be  presumed,  and  that  such  an  al- 
legation is  wanton.  We  shall  not  review  appellant's  cases. 
They  cite,  at  this  point,  Coulthard  v.  Coulthard,  91  Iowa 
742;  Haight  t\  Haight,  (Iowa)  82  N.  W.  443  (not  officially 
reported) ;  Turner  v.  Turner,  122  Iowa  113;  Shors  r.  Shors, 
133  Iowa  22;  Rader  v,  Rader,  136  Iowa  223;  Pooley  v.  Pool- 
ey,  178  Iowa  19 ;  14  CJyc.  606 ;  1  Bishop  on  Marriage,  Divorce, 
and  Separation  (1891  Ed.),  Section  1570;  Myrick  v.  Myrick, 
67  Ga.  771,  782,  783;  Avery  r.  Avery,  33  Kan.  1;  Smith  v. 
Smith,  8  Ore.  100 ;  Williams  v.  Williams,  67  Tex.  198 :  Jones 
V,  Jon^s,  60  Tex.  451,  460;  Powelson  v,  Poicelson,  22  Cal. 
358;  Rodger s  v.  Rodgers,  (Ky.)  17  S.  W.  573;  Palmer  v. 
Palmer,  45  Mich.  150  (7  N.  W.  350). 

Appellee  cites  a  number  of  authorities  on  the  general 
proposition  that,  under  the  evidence,  plaintiff  is  not  entitled 
to  a  divorce,  and  on  the  question  of  the  charge  of  adultei-y 
cites  Evans  v.  Evans,  82  Iowa  462 ;  Felton  v,  Felton,  94  Iowa 
739;  Haight  v.  Haight,  (Iowa)  82  N.  W.  443  (not  officially 
reported) ;  Blair  v.  Blair,  106  Iowa  269;  Young  v.  Young, 
173  Iowa  424.  In  the  Evans  caee,  it  was  held  that  the  wife 
had  so  conducted  herself  toward  other  men  as  to  provoke 
the  language  used  by  the  husband.  There  is  no  evidence 
of  that  kind  in  the  instant  case.  In  the  Felton  case,  there 
was  a  dispute  in  the  testimony  as  to  whether  the  husband 
had  accused  his  wife  of  being  unchaste.  Such  is  not  the 
situation  here.  In  the  Haight  case,  it  was  held  that  fre- 
quent and  false  public  charges  of  this  kind,  where  plaintiff 
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was  in  ill  health,  constitute  legal  cruelty.  In  the  instant 
case,  there  were  not  frequent  charges,  hut  the  charge  was 
in  a  '\7rjtt0n  pleading,  a  public  record.  In  the  Young  case, 
the  evidence  was  in  dispute  as  to  whether  the  charges  were 
made. 

3.  Defendant  testified  that,  at  the  time  of  the  trial, 
his  average  daily  wage  for  the  last  year  was  f 6.50,  and 
that  he  had  steady  employment.     She  gives  it  at  $7.00  a 

day.    At  the  time  of  the  marriage,  defendant 
i  ^"  StaS)^*"  ^^^  ^  small  amount  of  money,  |50  or  $60,  and 

i  property  ^'        owned  a  cottage  in  the  city,  which  she  says 

I  he  had  been  offering  at  $2,800   or  $3,000, 

which  was  traded  for  the  acreage  property  and  $900.    She 
says  that,  at  that  time,  the  acreage  was  all  in  a  corn  field, 
,  with  no  house,  and  that  they  valued  it  at  $2,500.    He  puts 

these  figures  somewhat  higher.  She  testifies  that,  when 
they  moved  onto  the  acreage,  they  lived  in  a  barn,  and  that 
they  built  a  hog  house,  cave,  chicken  house,  and  a  small 
shack  of  a  house,  where  they  lived  for  three  years ;  and  that 
i  then  they  built  the  house  which  is  now  there,  which  cost 

about  $3,000.  She  earned  some  money,  selling  milk,  cream, 
butter,  and  v^etables,  and  at  different  times  worked  for  the 
city  railroad  company,  and  received  about  $75  for  that 
work.  She  says  she  put  $1,800  or  more  into  the  acreage 
property,  and  is  corroborated  by  another  witness  as  to  hav- 
ing a  considerable  sum  of  money  in  the  bank,  which  defend- 
ant says  he  never  heard  of.  They  own  some  live  stock,  a 
cow,  chickens,  etc.  The  amount  and  value  of  the  personal 
property  is  not  very  definitely  shown  in  the  record.  The 
petition  alleges  that  it  is  of  the  value  of  $1,000.  There 
seems  to  be  at  least  one  Liberty  Bond,  referred  to  inci- 
dentally, which  we  understand  to  be  in  plaintiff's  possession. 
The  value  of  the  acreage  property  is  given  by  plaintiff  at 
$9,000;  and  others  of  plaintiff's  witnesses,  wlio  seem  to  be 
disinterested,  fix  the  value  at  $8,000  or  $9„000.  Defendant's 
estimate  is  $6,000,  and  his  other  witnesses  give  it  at  about 
that.  Somewhere  between  these  two  probably  is  the  real 
value.    Under  the  circumstances,  it  is  somewhat  difficult  to 
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determine  just  what  would  be  an  equitable  adjustment  of 
alimony  and  the  property  rights.  In  her  original  petition, 
plaintiff  asked  for  f500  permanent  alimony,  and  that  she 
be  decreed  to  be  the  owner  of  the  real  estate,  and  for  at- 
torneys' fees.  By  an  amendment,  she  asks  f2,000  and  the 
property. 

Our  conclusion  is  that  the  property  is  of  the  fair  and 
reasonable  value  of  fS^OOO^  and  that  the  defendant  should 
be  decreed  such  property,  and  that  the  plaintiff  should  be 
allowed  the  sum  of  f3,500,  established  as  a  lien  against  said 
property,  payable  as  follows:  f200  ^"ithin  10  days  from 
the  filing  of  this  opinion,  and  the  remaining  f3,300  within 
60  days  thereof;  that  the  plaintiff  have  all  the  household 
goods  purchased  by  her;  and  that  the  defendant  pay  flOO 
to  plaintiff's  attorneys,  as  fees  in  this  case;  and  that  a  de- 
cree of  divorce  be  entered.  The  decree  is  reversed  accord- 
ingly, and  the  cause  remanded  to  the  district  court  for  the 
entry  of  a  decree  in  hannony  with  this  opinion. — Reversed. 

Ladd,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Kathebine  Dolan  et  al.,  Appellants,  v.  John  Henry  et  al., 

Appellees. 

WlUtS:     Jury  4;tue8tt(m  as  to  ICental  Incoiiipeteiicy.     Evidence  re- 

1  viewed  in  detail,  and  held  to  present  a  Jury  question  on  the 
issue  of  testamentary  capacity. 

WILLS:    Unnatural  Distrlbutifm  as  Bearing  on  Mental  Competency. 

2  An  unequal  and  unnatural  distribution  of  property  by  testator, 
no  explanation  appearing,  presents  a  circumstance  for  con- 
sideration on  the  issue  of  testamentary  capacity. 

WITNESSES:     Transactions  With  Deceased.    A  witness  who  is  in- 
3, 5  competent   to  testify  to   personal   transactions   or   communica- 
tions with  a  person  since  deceased,  is  not  incompetent  to  tes- 
tify to  matters  of  observation,  bearing  on  the  physical  condition 
of  such  person;   i.  e.,  (1)   "that  he  was  delirious;"   (2)    "that 
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he  was  kind  of  murmuring  and  talking  to  himself  about  things 
that  happened  years  ago;"   (3)   "that  he  talked  incoherently." 

EVTDBNCE:     I>uratioii  of  Oondltioii  of  Mind.    An  expert  who  has 
4    personal  knowledge  of  the  condition  of  a  testator  at  a  certain 
time  may  testify,  not  only   (1)  as  to  testator's  mental  incom- 
petency at  said   time,   but    (2)    as   to   the  probable   duration 
thereof. 

Appeal  from  Linn  District  Court, — John  T.  Mopfit,  Judge. 

May  22,  1920. 

After  the  will  of  James  Henry  had  been  admitted  to 
probate^  four  of  his  five  children  sought  to  have  the  pur- 
ported Mill  set  aside  as  the  product  of  undue  influence,  and 
for  that  decedent  was  of  unsound  mind  when  it  was  ex- 
ecuted. At  the  close  of  all  the  evidence,"^ the  jury  was  di- 
rected by  the  court  to  return  a  verdict  for  the  proponents, 
which  was  done,  and  judgment  entered  thereon.  The  con- 
testants appeal. — Reversed. 

Deacon,  Good,  Sargent  d  Spangler,  for  appellants. 

Johnson,  Donnelly  d  Sicah  and  B.  L.  Wick,  for  appellees. 

Ladd,  J. — James  Henry  died  February  21,  1916,  at  the 
age  of  about  82  years,  survived  by  five  children,  the  contest- 
ants and  John  Henry,  one  of  the  proponents.     The  other 

proponents  are  the  sons  of  John,  the  grand- 

^'  JSiVstfon  m'^     ^^^^  ^^  decedent.    The  latter's  wife  departed 

competency!"*     ^^^^  ^^^^  intestate,  about  40  years  previous  to 

the  death  of  her  husband,  seized  of  100  acres 
of  land,  and  he  had  never  remarried.  At  that  time,  their 
youngest  child,  Katherine,  who  was  subsequently  married  to 
one  Dolan,  was  2yo  years  old,  and  the  eldest  child,  William, 
was  about  11  years  of  age.  Decedent  then  owned  80  acres 
of  land,  which  subsequently  was  sold  by  him  to  his  daugh- 
ter, Maggie  Harrington,  in  payment  for  which  he  received 
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money  and  the  conveyance  of  her  interest  in  the  realty  left 
by  her  mother.  This,  with  the  one-third  interest  he  had  in- 
herited from  his  deceased  wife,  left  hiiA  owner,  at  the  time 
of  his  death,  of  7/15  of  the  160  acres,  and  of  100  acres  north 
of  Fairfax,  which  he  had  since  purchased ;  and  he  had  per- 
sonal property,  consisting  of  a  horse  and  deposits  in  several 
banks,  amounting  to  about  f 6,000.  The  paper  purporting 
to  be  his  last  will  and  testament,  made  December  22,  1915, 
after  directing  the  payment  of  funeral  expenses  and  the 
erection  of  a  monument,  provided  that  his  property  should 
pass  "to  my  five  children,  subject  to  the  following  items  and 
conditions,  to  wit :  First :  I  bequeath  all  of  my  real  estate, 
including  my  seventy  acres  in  Section  nineteen  (19),  Fair- 
fax Township,  and  also  including  my  farm  of  a  fractional 
one  hundred  acres  lying  north  of  Fairfax  to  my  son  Jolin 
and  his  sons  as  follows:  my  son  John  is  to  have  the  use 
and  crops,  rents,  etc.  from  the  land  during  his  lifetime.  At 
his,  John's  death,  his  sons  shall  have  the  "use,  crops,  etc.  dur- 
ing their  lifetime.  However,  the  land  is  not  to  be  sold  or 
incumbered  during  the  lifetime  of  my  son  John  or  his  sons. 
Second:  To  my  son  William,  I  bequeath  the  sum  of  five 
hundred  dollars  ($500.00),  said  sum  to  be  held  in  trust  for 
him  and  he  to  have  the  income  derived  therefrom.  At  his 
death,  the  principal  to  revert  to  my  estate  to  be  diverted  as 
the  personalty  among  my  daughters,  and  also  subject  to 
the  conditions  under  which  my  daughters  receive  their  re- 
spective portions  of  my  estate.  Third :  All  the  balance  of 
my  personal  property,  including  my  cash,  notes,  money  in 
bank,  stocks,  rents^  amounts  due  me,  etc.  are  to  be  divided 
among  my  daughters  as  follows  and  subject  to  the  following 
terms:  (a)  To  my  daughter  Maggie  Harrington  I  give 
one  third  of  the  personalties  and  money  mentioned  and  set 
out  in  Clause  three  preceding,  (b)  To  my  daughter  Kath- 
erine  Dolan  I  give  one  third  of  my  personalty  mentioned 
and  set  out  in  Clause  three  preceding,  (c)  To  my  daughter 
Nellie  Horrigan,  I  bequeath  one  third  of  my  personalties 
mentioned  and  set  out  in  Clause  three  preceding,  said  one 
third  to  be  held  in  trust  for  her  and  she  to  have  the  interest 
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and  income  derived  therefrom  during  her  lifetime  and  at 
her  death  her  one  third  shall  revert  and  be  divided  equally 
among  the  three  children,  John,  Maggie  and  Katherine." 

His  son  John  was  designated  to  act  as  executor.  There 
is  no  controversy  but  that  the  evidence  was  insufficient  to 
sustain  a  finding,  were  it  made,  that  the  will  was  the  prod- 
uct of  undue  influence.  Contestants  contend,  however,  that 
the  court  erred  in  ruling  that  the  evidence  was  insufficient 
tp  raise  an  issue  as  to  whether  the  deceased  was  of  unsound 
mind  when  he  signed  the  paper  purporting  to  be  a  last  will 
and  testament. 

I.  Some  details  are  essential  to  a  correct  understand- 
ing of  the  relations  between  deceased  and  his  children,  as 
bearing  on  the  fairness  of  the  will.  William  was  past  53 
years  of  age,  at  the  time  of  the  trial,  liad  never  been  mar- 
ried, had  left  home  when  15  or  16  years  of  age,  had  lost  one 
arm,  when  about  22  years  of  age,  and,  9  or  10  years  previous 
to  decedent's  death,  was  in  some  way  dragged,  so  as  to 
dislocate  his  hip  joint,  after  which  he  was  a  helpless  crip- 
ple, and,  at  the  time  of  the  trial,  was  Avithout  means,  and 
was  making  his  home  with  his  youngest  sister,  Katherine. 
He  had  never  received  any  rent  or  income  from  his  undi- 
vided 2/15  of  the  160  acres  which  he  had  inherited  from  his 
mother,  and  conveyed  such  interest  to  John  in  1010  for  a 
consideration  of  ^3,000,  which  must  have  been  expended 
thereafter  in  caring  for  himself.  Katherine,  the  youngest 
child,  married,  when  about  32  years  of  age,  and  had  five 
children.  Her  husband,  Dolan,  was  a  fireman  in  Cedar  Eap- 
ids,  and  their  only  property,  at  the  time  the  alleged  will 
was  made^  was  a  home,  valued  at  $3,500,  with  an  incum- 
brance of  fl,000.  She  had  participated  in  keeping  house, 
worked  in  the  field,  husked  and  plowed  com,  pitched  hjiy, 
harrowed,  cultivated,  put  in  oats,  shocked  grain,  milked 
cows,  done  chores,  and  helped  in  farm  work  generally  which 
ordinarily  is  done  by  men,  besides  housework,  save  when 
attending  school  in  Cedar  Kapids  during  three  terms,  and 
teaching  one  year.  When  her  father  purchased  the  100 
acres  north  of  Fairfax,  in  about  1900,  she  accompanied  him 
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to  that  farm  as  housekeeper,  and  did  outdoor  work,  as  de- 
scribed, during  four  or  five  years,,  until  her  marriage.  His 
daughter  Nellie  had  assisted  her  father  in  all  matters  about 
the  farm,  as  did  Katherine,  until  her  marriage,  at  29  years 
of  age;  and,  after  her  husband's  death,  she  returned  to  his 
home  on  the  100  acres,  where  she  remained  about  3^^  years, 
until  after  Katherine  had  left,  when  she  married  her  present 
husband,  Horrigan,  and  is  now  living  on  80  acres  of  land 
which  she  owns,  subject  to  a  mortgage  of  f  1,400,  which  is 
fairly  well  stocked.  Margaret  lived  at  home,  save  when  at- 
tending school  and  teaching  about  six  years,  until  about  28 
years  of  age,  when  she  married  one  Harrington.  About 
1905„  she  purch'ased  the  80  acres  of  decedent,  as  heretofore 
stated,,  and  it  appears  that  she  has  four  children  and  an 
intemperate  husband.  John  Henry  has  lived,  with  the  ex- 
ception of  a  few  months,  on  the  160  acres  all  his  life.  From 
the  time  decedent  moved  to  the  lOO-acre  farm,  he  had  en- 
joyed the  use  of  the  premises,  without  accounting  therefor 
to  his  brother  and  sisters  or  father,  except,  possibly,  the 
rent  for  one  year,  until  the  settlement  in  1910,  when  he  ac- 
quired the  interest  of  all  except  that  of  decedent,  which  in- 
cluded the  share  of  Mrs.  Harrington,  paying  each  of  his 
two  sisters  and  William  |3,000  therefor.  His  realty  is  in- 
cumbered for  something  over  f5,000,  and  he  is  indebted 
about  J1,000  besides.  His  personal  property  is  quite  suffi- 
cient to  offset  the  indebtedness.  He  was  married  in  1908, 
and  has  six  children.  Decedent  made  his  home  with  John 
during  the  last  6  or  7  years  of  his  life. 

From  this  recital  it  is  manifest  that  John  had  no  claim 
on  the  decedent's  bounty  superior  to  that  of  any  other  of 
his  children,  and  a  much  smaller  claim  than  had  William.. 

True,  the  latter  had  left  home  at  15  or  16 
^'  iQiiturai  ^8-      y^^rs  of  age,  and  John  swore  that : 

^aring^on^'  "He  returned  one  time„  when  he  got  hurt, 

SSpltency.       ^  ^^  ^^  ycars  ago,  I  think;  and,  up  until  that 

time,  he  hadn't  been  home  for  over  30  years. 
If  he  was  at  home,  I  never  saw  him.  He  used  to  go  to  the 
neighbors'  and  to  Bolajids'  and  stay  there,  but  he  never 
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came  to  our  house.  The  time  he  got  hurt  was  the  only  time 
he  came  to  our  house  before  my  father  died.  The  last  time 
he  came  back,  he  didn't  come  to  our  house ;  he  was  around 
there,  and  to  Mrs.  Harrington's  and  to  Mrs.  Horrigan's,  I 
guess,  and  to  Cedar  Rapids,  but  didn't  come  home.  I  never 
saw  any  letters  addressed  by  him  to  my  father,  and  I  never 
saw  any  letters  written  by  my  father  to  him." 
On  the  other  hand,  Mrs.  Dolan  testified  that: 
"He  came  back  and  forth,  when  he  first  left,  and  he 
came  back  again  and  stayed  probably  a  year,  and  worked, 
and  then  went  away  again.  He  came  back  and  stayed  at 
intervals.  When  he  went  to  railroading,  he  left  the  com- 
munity, and-  there  was  quite  a  lapse  of  time  before  he  came 
back.  After  he  went  to  Superior,  we  heard  from  him  occa- 
sionally. There  might  have  been  a  period  of  a  few  years 
that  we  were  doubtful  where  he  was,,  and  his  letters  might 
not  have  come  frequently.  Before  his  arm  was  taken  oflf, 
there  was  quite  a  few  years,  I  think,  that  we  did  not  hear 
from  him.  There  were  many  years  that  he  didn't  show  up 
on  the  home  farm  at  all.  He  came  back,  two  or  three  years 
previous  to  when  he  made  a  division  of  my  mother's  estate, 
and  was  still  there  when  we  made  the  division.  He  had 
been  disabled  in  Superior,  and  came  back  to  Cedar  Bapids 
and  stayed  with  me  about  two  years.  •  ♦  *  After  he 
got  the  |3,000,  he  went  back  to  Superior  and  stayed  about 
three  months,  and  then  came  back  and  spent  the  winter 
with  me." 

From  this  and  other  evidence,  which  need  not  be  set  out, 
the  jury  might  have  found  that,  though  William  had  been 
absent  rwRuy  years,  his  relations  with  his  father  had  been 
friendly,  for  several  years  at  least,  and,  in  view  of  his  help- 
less condition,  it  is  scarcely  conceivable  thait  a  father  with 
sound  mind  should  have  limited  his  bounty  to  his  helpless 
ftrst-born  son  to  the  mere  pittance  of  ^25  or  f30  per  annum, 
interest  on  f50(),  and  have/at  the  same. time,  liestowed  on 
his  other  son,  in  the  vigor  of  health,  and  well-to-do,  compe- 
tent to  care  for  himself,  the  use  of  all  his  land  for  life,  and 
thereafter  a  life  estate  on  John's  sons,  and  on  the  three 
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daughters,  all  his  personal  property.  What  l)ecame  of  the 
remainder?  Why  should  he  have  thus  diseriminated 
against  this  helpless  son,  and,  further,  why  should  he  have 
discriminated  hetween  John  and  his  daughters?  That  he 
had  made  his  home  with  John,  after  Mrs.  Horrigan  had 
ceased  keeping  house  for  him,  surely  does  not  account  for 
this;  for,  during  this  time,  John  was  enjoying  the  use  of 
74%  acres  of  land  belonging  to  his  father,  and  no  claim  is 
made  but  that  the  father  met  all  his  expenses,  out  of  the 
income  which  he  must  have  derived  from  the  lOO-acre  farm 
and  moneys  on  deposit  with  the  bank.  No  charity,  then, 
was  involved  in  providing  a  home  for  decedent.  We  have 
discovered  in  this  record  no  tenable  ground  for  discriminat- 
ing between  his  children,,  as  manifested  in  this  will,  and  , 
the  jury  might  have  found  that  the  disposition  of  his  prop- 
erty, as  therein  directed,  was  unequal  and  unnatural,  as 
between  the  children.  If  so,  this  was  a  circumstance  to 
be  considered  in  determining  whether  the  decedent  was  of 
sound  mind.  Manatt  t\  Scott,  106  Iowa  203;  Mileham  v. 
Montague,  148  Iowa  476,  485;  Stutsman  v.  Sharpless.  125 
Iowa  335;  Cash  v,  Dennis,  159  Iowa  28.  Nothing  to  the 
contrary  appears  in  Zinkula  t\  Zinkula,  171  Iowa  287,  where 
the  right  of  the  testator  to  dispose  of  his  property  as  he 
wishes  is  recognized,  as  was  done  in  the  decisions  cited. 

II.  The  evidence  disclosed  that  the  deceased  was  a 
large  man,  of  positive  character  and  of  unusual  strength; 
that,  during  the  latter  part  of  his  life„  he  had  done  the 
chores  about  the  premises,  and  especially  when  John  was 
away  from  home;  and  that,  if  anyone  was  there,  he  would 
merely  attend  to  his  horse.  John  testified  that  he  continued 
in  usual  health  until  taken  sick,  on  December  19,  1915:  and 
John's  wife,  that  he  seemed  to  be  pretty  nearly  as  usual  for 
several  weeks  before  that  time.  She  related  that  she  had 
seen  him  start  for  town,  early  in  the  month,  when  she  went 
to  the  barn  and  informed  her  husband,  and  then  watched 
him  from  the  window,  and  saw  him  fall,  after  he  went 
over  a  fence  at  the  i^ailroad  track;  that  he  lay  a  few  min- 
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utes,  then  got  up  and  went  on.  Mrs.  Dolan  related  that, 
two  OP  three  years  previous,  decedent  had  been  very  sick 
at  her  home,  for  a  few  days,  and  from  that  time  to  his  last 
sickness  she  had  "noticed  he  was  larger  over  the  abdomen 
region.  He  wasn't  so  lively;  he  couldn't  get  around  so  well; 
he  wasn't  so  much  of  a  talker;  he  would  sit  around  and  not 
have  much  to  say,  and  very  often  he  would  fall  asleep  in 
his  chair;  he  would  fall  asleep,  and  not  rouse  easily.  I 
noticed  drowsy  spells." 

Mrs.  Harrington  swore  that  her  father's  abdomen  had 
been  enlarging  for  a  couple  of  years,  and  that  she  had  ob- 
served that  "father,  for  several  weeks  and  months  prior  to 
his  last  sickness,,  was  drowsy."  John's  wife  said  that  he 
would  get  gaK  on  the  stomach,  and  would  belch  it  up. 
There  was  room,  then,  for  the  jury  to  find  that  decedent  was 
in  failing  health  for  two  years  at  least,  prior  to  his  last 
sickness. 

III.  Mrs.  Harrington  was  at  the  home  of  John  for 
about  three  hours  on  December  19th,  and  testified  that  her 
father  "had  a  cold  chill,  and  was  trying  to  raise  gas  from 
his  stomach;  his  abdomen  was  bloated."  Dr.  Dvorak  was 
called,  and  reached  the  decedent  at  about  2  o'clock  A.  M. 
of  the  next  day,  and,  shortly  thereafter,  John  telephoned 
Mrs.  Harrington  that  her  father  was  very  sick;  and  she 
came  in  the  morning,  at  5  or  6  o'clock.  She  testified  that. he 
was  then  suffering  pain;  that  his  skin  was  of  a  yellowish 
color ;  his  abdomen  swollen ;  and  that  he  was  feverish.  The 
priest  was  called,  shortly  after  daylight,  and  administered 
the  last  sacrament  of  the  church  and  extreme  unction. 
Later,  she  notified  Mrs.  Dolan,  who  arrived  about  9  o'clock 
in  the  evening,  and  remained  until  the  23d.  She  testified 
to  having  found  her  father  in  bed ;  and  that  he  was  bloated, 
was  in  great  pain,  and  tried  to  vomit  repeatedly  until  mid- 
night, without  raising  anything;  and  that.,  in  the  morning, 
his  skin  appeared  to  be  yellow ;  that,  when  she  stepped  into 
an  adjoining  room,  to  attend  to  her  child,  she  heard  her 
father  moaning  and  talking  about  his  troubles ;  that,  after 
the  scrivener  had  drawn  the  will  and  left,  she  heard  her 
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father  say  to  Mrs.  Harrington,  '*Maggie,  I  gave  you  the 
money,"  Mrs.  Harrington  returned  again  at  about  5:30 
o'clock  in  the  morning  of  the  22d,  and  she  swore  that,  as 
she  entered  the  house,  she  could  plainly  hear  exclamations 
of  pain  and  suffering  by  her  father,  and  that  he  was  '^talk- 
ing to  himself  in  a  kind  of  rambling  way."  Dr.  Murphy,  of 
Cedar  Rapids,  had  been  called  by  Mrs.  Dolan,  and  he  came 
out  by  way  of  Fairfax,  bringing  Dr.  Dvorak  with  him,  and 
arrived  shortly  after  8  o'clock  in  the  morning,  and  immedi- 
ately proceeded  to  examine  decedent.  Shortly  after  the 
physician's  departure,  John  called  a  scrivener  to  draw  the 
will,  and  the  latter  reached  decedent  in  about  a  half  hour, 
as  estimated  by  one  witness,  or  in  an  hour  or  an  hour  and 
a  half,  as  estimated  by  another.  Mrs.  Harrington  swore 
that  she  heard  the  scrivener  say  to  her  father,  "You  want 
John  for  your  executor,  don't  you?"  but  did  not  hear  the 
answer;  that  she  heard  him  ask  if  he  knew  how  much  per- 
sonal property  he  had,  and  her  father  responded  that  he 
did  not  know;  that,  at  times  she  was  in  the  room,  hot  ap- 
plications were  applied  to  decedent;  and  that,  when  she 
was  there,  her  father's  eyes  were  closed.  Mrs.  Dolan 
thought  Dr.  Dvorak  left  the  sick  room  before  Dr.  Murphy. 
She  testified,  also,  that  she  noticed,  during  the  night  before, 
decedent's  urine  in  receptacle;  that  it  was  thick  and  the 
color  of  coffee,  or  of  copper  when  thrown  on  the  snow ;  that 
she  was  in  the  room  all  the  time  Dr.  Murphy  was  there;  that 
decedent  winced,  when  the  doctor  tapped  him  on  the  shoul- 
der; that,  as  soon  as  Little  could  obtain  turpentine  from 
town,  after  the  doctor  left,  applications  of  hot  water  and 
turpentine  were  kept  on  the  right  side  of  decedent's  abdo- 
men and  right  shoulder,  until  3  o'clock  in  the  afternoon; 
that  her  father's  abdomen  was  relieved,^  by  1  or  2  o'clock 
in  the  afternoon;  that,  previous  to  that  time,  he  was  badly 
bloated  and  full  of  gas,  and  had  great  difflculty  in 
breathing;  that,  after  the  application  of  these  hot  cloths 
for  some  time,  the  gas  began  to  escape  from  his  bowels  and 
through  his  mouth,  and  the  perspiration  started,  and  he 
liecame  more  restful;  that  a  very  large  amount  of  gas  es- 
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raped;  that,  after  this,  he  became  restful  and  quiet.  Mrs. 
Horrigan  did  not  reach  her  father's  bedside  until  after  the 
will  was  signed,  and  testified  that,  when  she  entered  the 
room,  she  didn't  think  her  father  recognized  her;  that  '^he 
was  kind  of  murmuring  and  talking  to  himself  about  things 
that  happened  many  years  ago.'' 

The  portion  of  the  answer  quoted  was  stricken,  on  mo- 
tion, for  that,  as  was  said,  the  witness  was  incompetent, 
because  of  the  bar  of  Section  4604  of  the  Code.    The  ruling 

was  erroneous,  for  that  she  had  not  testified 

*•   tSnSacUons       *^  ^^^  transaction   or   communication   be- 

SiTOd^^  tween  her  father  and  herself.    There  was  no 

room  to  infer  that  the  murmuring  or  talk- 
ing was  directed  at  the  witness.  The  evidence,  then,  should 
be  regarded  as  a  part  of  the  record,  in  passing  on  its  suffi- 
ciency to  carry  the  issues  to  the  jury.  The  witness  testified, 
further,  that  her  father  "appeared  to  be  kind  of  stupid  apd 
drowsy,"  but  became  better,  at  about  1  o'clock,  after  bei^g 
relieved  of  the  pain  and  gajB. 

IV.  Dr.  Murphy,  after  qualifying,  related  that  he  had 
known  decedent  about  15  years,  having  last  seen  him  about 
5  years  previous  to  the  examination;  that  he  found  him 
sick  in  bed ;  that  decedent  apparently  did  not  recognize  his 
coming  into  the  room;  that  he  learned  the  history  of  the 
case  from  his  daughters ;  that  he  remarked  to  decedent  that 
he  was  sorry  that  he  wasn't  feeling  well,  to  which  no  re- 
sponse was  made;  that  he  then  proceeded  to  make  an  exam- 
ination; that  the  heart  action  "was  rapid,  with  impaired 
compensation,  impaired  action,  common  to  elderly  people;" 
that  his  pulse  indicated  a  hardened  condition  of  the  art- 
eries ;  that  "he  was  suffering  from  arterial  ^sclerosis."  lie 
explained  that  "the  blood  vessels  get  hard  and  tense,  and,  in 
the  small  organs,  well  defined;  the  small  arteries  shut  off 
the  normal  supply  of  blood,  and  the  parts  of  the  body  are 
impaired;"  that  the  disease  is  recognized  by  shortness  of 
breath,  rapid  pulse,  rapid  heart  action,  and  is  associated 
with  Bright's  disease,  particularly  in  advanced  life ;  that  he 
noticed  a  slight  swelling  in  the  lower  extremities,,  and  some 
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in  the  abdomen;  that  his  skin  was  slightly  discolored;  that 
small  blood  vessels  were  prominent,  particularly  in  the 
region  of  the  temporal  bone,  and  the  lips  were  dry ;  that  his 
eyes  were  slightly  watery  and  considerably  discolored ;  that 
diminishing  the  blood  snpply  to  the  organs  of  the  body,  and 
particularly  the  brain,  impairs  them;  that  the  mind  or 
brain  of  a  man  suffering  from  arterial  sclerosis  is  not  nor- 
mal; that  the  disease  had  gone  on  to  an  advanced  degree; 
that  the  vessels  of  the  wrist  were  prominent  and  hard,  rolled 
under  pressure,  and  were  much  like  pipe  stems;  that  de- 
cedent was  suffering  from  the  progressive  condition  that 
follows  arterial  sclerosis;  that,  in  his  opinion,  he  was  suf- 
fering from  Bright's  disease,  which  was  an  aggravation  of 
a  chronic  condition ;  it  was  the  flaring  up  of  an  old  trouble ; 
that  a  man  who  was  suffering  from  arterial  sclerosis  and 
Bright's  disease  would  very  likely  be  fired  up  and  aggra- 
vated; that  the  diseases  he  found  "would  produce  intoxica- 
tion of  the  system,  a  failure  to  throw  off  the  normal  secre- 
tions," and  the  poisons  would  be  reabsorbed  in  the  body, 
and  carried  in  the  blood  as  long  as  it  continued  to  circu- 
late; that  the  intestines  were  stretched  with  gases;  that  the 
liver  was  in  a  stage  of  contraction,  called  cirrhosis  of  the 
liver,  which  would  impair  decedent  physically  and  men- 
tally ;  that  the  normal  amount  of  bile  would  not  be  secreted, 
and  the  blood  would  not  be  renovated :  that  his  bodv  would 
become  toxic,  and  his  skin  become  yellow.  It  was  the 
opinion  of  the  doctor  that  the  failure  to  eliminate  these 
poisons  of  the  body  reduced  decedent's  vitality,  and  tended 
to  produce  coma;  that  the  failure  of  the  liver  and  kidneys 
to  eliminate  the  poisons  from  the  body  would  impair  the 
brain;  that  Bright's  diseai^e  liad  existed  for  several  years, 
and  was  in  the  acutely  aggravated  condition ;  that  the  elim- 
ination process  of  his  kidneys,  assisted  by  his  liver,  was 
impaired  at  that  time,  about  %  to  %  of  normal;  that  a 
toxic  condition  precedes  the  state  of  coma;  that  decedent 
was  "breathing  fa-ster  than  he  should;  he  was  toxic;  his 
skin  was  dry,  harsh,  and  tense:"  and  the  doctor  was  of 
the  opinion  that,  had  nothing  been  done  to  assist  in  the 
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elimination  of  the  poisons,  decedent  would  not  have  lived 
longer  than  from  1  to  3  days.  He  advised  the  use  of  hot 
applications,  with  turpentine  and  fluids  in  the  mouth;  that 
he  be  bathed  with  hot  sponges  twice  daily,  and  afterwards 
rnbbed  briskly  ^ith  alcohol ;  that  he  be  given  two  teaspoon- 
fuls  of  digitalis  every  2  hours,  and  Frazer's  brandy,  3 
ounces  every  6  hours;  a  high  rectal  enema  morning  and 
evening,  with  Epsom  salts  and  3  quarts  of  water ;  that,  when 
in  pain,  he  be  given  y^  grain  and  1/150  grain  of  morphine 
and  atropine,  not  of tener  than  once  in  8  hourg ;  that  he  be 
put  on  milk,  water,  soup,  and  broth,  as  a  diet,  and  be  given 
"Bulgarian  bacillus  morning  and  evening^  one  tube  in  one- 
half  glass  of  water,  sweetened,  the  bacillus  being  made  from 
buttermilk,  and  intended  to  reduce  the  germs  in  the  intes- 
tinal tract."  He  was  then  asked,  after  reciting  some  of 
the  matters  mentioned,  "Would  or  would  not  there  be  any 
improvement  in  his  condition  and  mental  condition,  without 
relief,  and  without  the  treatments  which  you  have  de- 
scribed, and  which  yom  have  detailed  to  the  jury?"  and, 
over  objection,  answered : 

"There  would  be  no  improvement  in  his  physical  con- 
dition; he  would  get  worse,  ii.  How  about  his  mental  con- 
dition? A.  There  would  be  no  improvement  in  his  mental 
condition.  Without  that  treatment  his  mental  condition 
would  get  worse.  Without  that  treatment,  his  physical  and 
mental  condition  would  remain  about  the  same  in  1,  2,  or 
3  hours  as  when  I  finished  my  examination.  His  mind  was 
impaired,  due  to  his  physical*  trouble." 

He  was  then  asked  "whether  or  not,  in  your  opinion,  he 
was,  at  that  time,  of  sound  or  unsound  mind?"  and  an- 
swered, over  objection : 

"An  unsound  niind^  due  to  the  toxic  condition  of  his 
body.  Q.  State  whether  or  not,  in  your  opinion,  he  was 
in  such  a  condition  of  mind  as  to  intelligently  understand 
the  extent  and  value  of  his  property.  A.  Xo.  Q.  State 
whether  or  not,  in  your  opinion,  Mr.  Henry  was  in  a  con- 
dition of  mind  where  he  could  intelligently  realize  the  ob- 
ligations which  he  was  under  to  those  next  of  kin  to  him. 
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A.  No.  Q.  State  whether  or  not  he  would  be  able,  within 
the  next  1  or  2  hours  [after  examination],  to  intelligently 
understand  the  nature  and  extent  of  his  property,  in  the  ab- 
sence of  treatment  which  you  prescribed.  A.  No.  Q. 
State  whether  or  not,  within  a  short  time  after  you  saw  him, 
in  an  hour  or  two,  he  would,  in  your  opinion,  be  able  to 
understand  intelligently  and  to  realize  the  obligations 
which  he  was  under  to  those  next  of  kin  to  him,  in  the 
absence  of  the  treatment  which  you  prescribed.    A.    No." 

On  cross-examination,  the  doctor  was  asked  as  to  his 
testimony  on  the  previous  trial,  and  if,  in  his  opinion,  de- 
cedent was  of  unsound  mind,  or  did  not  appreciate  his 
obligations  and  realize  the  extent  of  his  property,  if  he 
made  certain  statements  to  the  scrivener,  and  swore  that 
he  didn't  believe  "he  was  conscious  of  what  he  was  doing 
when  he  signed  the  will ;"  that  he  didn't  believe  "that  he  was 
clear-headed  as  to  what  he  was  doing;"  that  the  condition 
of  his  mind,  within  an  hour  or  two  after  he  saw  him  that 
morning,  would  be  such  that  his  voliKion  would  be  impaired; 
that,  on  the  morning  of  the  22d  of  December,  when  he  saw 
decedent,  and  for  2  or  3  hours  after  that,  his  condition  of 
mind  was  such  that  he  could  respond  to  suggestions,  when 
aroused. 

The  evidence  was  in  conflict  as  to  whether  this  physi- 
cian advised  the  decedent  to  settle  his  property;  and,  on 
further  cross-examination,  the  doctor  swore  that,  if  the 
decedent  made  the  statements  with  regard  to  his  property 
and  familT,  as  testified  to  by  the  scrivener,  he  would  not 
say  that  he  did  not  have  an  intelligent  knowledge  thereof. 
P^our  physicians  were  called,  and  each,  after  qualifying,  in 
response  to  a  hypothetical  question,  accurately  detailing 
the  facts  which  the  evidence  tended  to  show,  expressed  the 
opinion  that  the  decedent^s  condition  did  not  materially 
change,  within  the  times  after  Dr.  Mui-phy  examined  him 
and  when  the  >vill  was  signed ;  that  he  did  not,  at  the  time, 
appreciate  the  extent  or  value  of  his  property,  nor  under- 
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stand  the  claims  of  his  children  to  his  bounty;  and  th^at, 
in  their  opinion,  he  was  of  iinsonnd  mind. 

V.  On  the  other  hand,  Dr.  Dvorak,  who  accompanied 
Dr.  Mnrphy,  testified  that  he  (witness)  didn't  examine  him 
for  arterial  sclerosis,  but  knew  he  had  it,  to  some  extent, 
and  that  his  temperature  might  have  been  two  degrees  more 
than  normal;  denied  that  his  complexion  was  yellow; 
8wore  that  Dr.  Murphy  did  not  take  a  sample  of  his  urine, 
though  Mrs.  Dolan  corroborated  the  doctor  in  saying  that 
he  did  take  it,  and  that  the  ^vitness  made  an  analysis,  and 
found  that  it  contained  bile,  but  did  not  examine  it  for 
casts;  was  of  opinion  that  bile  in  the  urine  was  a  sign  of 
Bright's  disease;  agreed  with  Dr.  Murphy  as  to  the  condition 
of  the  heart,  but  did  not  find  any' evidence  of  uremic  poison- 
ing; did  not  find  him  in  a  state  of  stupor,  nor  delirious.  He 
testified,  also,  that  the  patient's  liver  was  not  larger  than 
normal ;  that,  when  he  entered  the  room  on  the  22d  of  De- 
cember, with  Dr.  Murphy,,  the  decedent  inquired,  "What 
axe  you  two  devils  here  for?"  that  Dr.  Murphy  obtained  the 
history  of  the  case  from  decedent;  that  they  had  no  diffi- 
culty in  understanding  him ;  that  he  discovered  nothing  that 
indicated  decedent  to  be  of  unsound  mind;  that,  when  he 
went  out  a  second  time,  to  take  a  nurse,  he  found  decedent 
in  the  same  condition  as  he  had  been  when  examined:  that, 
when  he  and  Dr.  Murphy  were  there,  besides  talking  of  his 
sickness,  decedent  spoke  of  the  weather,  and  inquired  if  it 
was  very  cold  out ;  that  Dr.  Murphy  did  not  take  his  blood 
pressure.  The  witness  expressed  the  opinion  that  the  de- 
cedent was  of  sound  mind.  The  nurse,  who  arrived  at  4  or 
5  o'clock  in  the  afternoon  of  the  22d,  remained  until  the 
26th  of  January  following,  and  was  of  opinion  that  dece- 
dent's mind  was  all  right.  The  scrivener,  cashier  of  a  local 
hank,  swore  that,  when  he  reached  decedent's  bedside,  the 
latter  ^-as  not  in  a  stupor;  that  he  had  a  chat  \^dth  him 
about  a  number  of  things;  that  testator  told  John  to  bring 
him  his  pocketbook,  which  was  done,  and,  at  the  direction 
of  his  father,  John  handed  the  deposit  slips  and  a  passbook' 
from  it,  and  called  attention  to  a  certificate  of  deposit  in 
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one  bank  in  Cedar  Rapids  of  |ly,800,  and  a  deposit  slip  in 
another  bank  for  that  amount,  and  to  the  passbook*  show- 
ing a  deposit  of  f2,r)00  in  a  local  bank.  There  was  also  a 
little  money  in  the  pocketbook.  Se  further  testified  that 
decedent  then  told  him  the  names  of  his  children  and  what 
property  he  had,  and,  in  response  to  inquiry,  advised  him 
that  he  wanted  John  and  his  boys  to  have  the  land  as  long 
as  they  lived,  and  wanted  it  fixed  so  that  it  could  not  be 
mortgaged  or  sold,  and  the  personal  property  and  money 
were  to  be  divided  among  the  girls,  Nellie's  portion  to  be 
held  in  trust,  |500  to  be  set  aside  for  Willie  in  trust,  and 
he  was  to  have  the  use  of  it  only;  that  Willie  had  never 
been  at  home  or  helped  any  there,  and  that  Nellie  had  no 
children;  that  he  did  not  >Wsh  Harrington  to  get  any  of  his 
money;  that  he  then  repeated  the  arrangement,  and  asked 
decedent  if  it  was  right,  and,  upon  response  in  the  affirma- 
tive, proceeded  to  draw  the  will ;  that  he  told  decedent  that 
he. could  place  Nellie's  portion  in  trust,  so  that  she  could 
have  the  use  of  it,  and  so  that  it  would  go  to  the  children 
after  her  death,  and  the  same  way  with  Willie's;  that  he 
read  the  will  over  to  decedent,,  and  that  he  approved  it; 
that  he  was  not  sleepy  or  drowsy,  and  the  witness  had  no 
difficulty  in  understanding  him;  that  his  complexion  was 
normal,  though  he  was  suffering  more  or  less  pain;  that 
witness  was  there  until  about  11  o'clock  in  the  forenoon; 
that  decedent  referred  to  his  undivided  portion  of  the  160 
acres  as  the  south  70  acres  of  the  home  farm ;  that  decedent 
couldn't  read  or  write;  that  the  witness  "suggested  to  Mr. 
Henry  that  he  put  whatever  he  was  going  to  give  Mrs.  Horri- 
gan,  in  trust ;"  that  he  suggested  "that  he  put  Willie's  share 
of  |500  in  trust;"  that  testator  so  did,  saying  that  Nellie 
and  Willie  would  have  something,  and  the  suggestion  suited 
him;  that  decedent  did  not  say  how  much  corn  he  had  in 
the  elevator,  but  said  he  had  some  notes,  but  not  how  many. 
Several  witnesses  testified  tliat  they  had  conversations  with 
deceased,  at  about  the  time  in  question,  and  that,  in  their 
opinion,  the  decedent  was  of  sound  mind ;  and  two  of  them 
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stated  that  they  had  heard  decedent  say,  shortly  before, 
that  he  wanted  John  to  have  all  the  land. 

This  is  substantially  all  the  evidence  adduced.     Xeces- 
sarily,  many  of  the  details  have  been  omitted,  and  possi!)ly 
some  of  importance.    Enough  has  been  set  out,  however,  to 
indicate  that  the  cause  should  have  been  submitted  to  the 
jury.    In  the  first  place,  the  terms  of  the  will  were  such  as 
to  suggest  an  unbalanced  mind  as  its  author.    The  weight 
to  be  accorded  to  such  a  circumstance,  in  passing  on  the 
issue,  necessarily  depends  on  the  variance  of  the  terms  of 
such  will  from  those  which  might  and  ordinarily  would  be 
expected  in  the  will  of  an  ordinarily  just  and  prudent  per- 
son in  a  like  situation.    There  is  also  evidence  from  which 
the  jury  might  have  found  that  decedent  had  been  in  fail- 
ing health  for  at  least  two  years,  and  frequently  had  been 
drowsy,  as  would  be  likelv,  were  he  afflicted  with  the  dis- 
eases  described  by  Dr.  Murphy.     So,  too,  the  jury  might 
have  concluded  that,  on  December  22,  1919,  the  decedent 
was  suffering  great  pain,  was  afflicted  with  gas  accumula- 
tions in  the  stomach,  and  possibly  further  down;  that  he 
was  in  somewhat  of  a  stupor,  until  he  had  been  relieved  by 
the  application  of  hot  water  and  turpentine  in  the  after- 
noon, subsequent  to  the  signing  of  the  purported  will.    Of 
course,  there  was  evidence  to  the  contrary,  but  the  conflict 
therein  was  for  the  jury  to  determine.    And  finally,  the  ex- 
pert testimony  of  Dr.  Murphy,  in  connection  with  the  other 
evidence,,  warranted  the  finding  that  decedent  was  not  of 
sound,  disposing,  mind,  at  the  time  the  so-called  will  was 
signed.    This  physician  expressed  the  opinion  thdt  the  de- 
cedent was  of  unsound  mind  when  he  examined  him,  and  1 
or  2  hours  thereafter,  and  that  he  did  not  believe  he  was 
capable  of  making  his  will,  at  the  time  the  same  was  signed. 
The  evidence  of  four  physicians,  in  answer  to  hypothetical 
questions,  tended  to  confirm  Dr.  Murphy's  opinion.     True, 
Dr.  Dvorak  controverted  many  of  the  statements  made  by 
Dr.  Murphy,  and  was  of  different  opinion;  but  the  contro- 
versy was  for  the  jury,  and  it  was  for  that  body  to  say 
whether  they  would  accept  the  testimony  of  Dr.  Murphy 
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or  of  Dr.  Dvorak.  The  appellee  contends  that  there  was 
no  evidence  of  unsoundness  of  mind  at  the  very  time  the 
will  in  question  was  made ;  but,  in  so  doing,  they  overlooked 
the  opinion  of  Dr.  Murphy  that  decedent  did  not  have  ca- 
pacity to  execute  a  will  within  2  hours  after  his  e.xamination 
of  the  witness,  and  that  the  will  was  signed  within  that 
time ;  and  also,  they  seem  to  have  ignored  the  testimony  of 
Mrs.  Horrigan,  that  her  father  was  in  a  stupor  wlien  she 
arrived,  subsequent  to  the  time  when  the  will  was  signed. 
And  there  was  other  evidence  that  his  condition  was  the 
same  up  to  about  1  o'clock,  when  he  seemed  somewhat  re- 
lieved by  the  hot  applications.  In  argument,  it  is  assumed 
that  the  scrivener's  testimony  concerning  what  the  decedent 
said  to  him  about  his  family  and  property  is  to  be  accepted 
as  true;  but  whether  so,  under  the  circumstances,  was  a 
matter  on  which  the  jury  must  have  passed.  The  te:^timony 
of  the  daughters  tended  to  refute  the  statements  of  the 
scrivener  as  to  decedent's  condition,  and  as  the  scrivener 
was  alone  with  him,  most  of  the  time  while  there,  appel- 
lants necessarily  relied  upon  the  testimony  of  the  daughters, 
as  well  as  the  opinion  of  Dr.  Murphy,  tending  to  put  the 
scrivener's  testimony  in  issue.  See  Womack  v.  HornJcy,  178 
Iowa  1079,  Were  it  to  be  assumed  that  the  testimony  of 
the  scrivener  was,  in  all  respects,  correct,  little  would  l>e  left 
to  determine.  The  physicians  admitted  that,  if  the  dece- 
dent's alleged  statements  to  the  scrivener  concerning  his 
property  and  family  were  made,  they  could  not  say  his 
mind  was  unsound.  This  would  not  necessarily  impair  their 
testimony  that,  in  the  absence  of  such  statements,  in  their 
opinion  his  mind  was  unsound.  In  other  words,  the  jury 
was  not  required  to  accept  what  the  scrivener  said,  but 
might  have  relied  upon  the  testimony  of  his  daughters  as 
to  his  condition  during  the  time  the  scrivener  was  present 
and  thereafter,  and  Dr.  Murphy's  opinion,,  in  substance,  that 
he  was  without  testamentary  capacity  for  at  least  2  hours 
after  the  doctor's  departure.  Though  the  diseases  from 
which  decedent  was  suffering  were  progressive  in  their 
nature,  the  evidence  leaves  no  doubt  that  he  was  possessed 
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of  testamentary  capacity  np  to  the  time  he  was  taken  sick, 
and  that  he  so  far  rallied  under  treatment  as  to  recover 

from  the  temporary  stupor,  if  any  there  was, 

*•  §Sa5oS*of       ^^^^  which  he  was  afSicted.    Appellee  con- 

of^mS^L  tends  that  the  testimony  of  experts,  based 

on  facts  occurring  at  times  other  than  when 
the  will  was  made,  is  insufficient  to  establish  the  fact  of 
mental  unsoundness  at  the  time  of  making  the  will.  The 
ruling  in  Womack  v.  Boraley,  178  Iowa  1079,  is  to  the  con- 
trary, and  the  decisions  relied  on  do  not  so  hold.  What  is 
held  in  Blake  v,  Rourke,  74  Iowa  519,  Speer  v.  8peer,  146 
Iowa  6,  and  other  decisions,  is  that  a  nonexpert  may  not 
express  an  opinion  of  the  condition  of  the  mind  of  a  person 
under  consideration  at  a  time  other  than  when  seen.  The 
rule  is  as  laid  down  in  State  v.  MoQruder,  125  Iowa  741, 
that: 

^^A  nonexpert  may  not  express  an  opinion  concerning 
mental  condition  of  the  subject  of  investigation,  save  at 
the  times  of  his  observation,,  and  the  question  propounded 
to  McQruder  was  so  limited ;  but  an  expert,  as  Dr.  Oarton 
appeared  to  be,  may  be  permitted  to  express  his  oi)inion,  not 
only  of  the  condition  of  the  mind  at  the  time  of  the  exam- 
ination, or  that  fixed  by  the  hypothetical  question,  but  con- 
cerning its  probable  duration,  past  and  future,  and  whether 
it  existed  on  a  particular  day." 

A  finding  that  decedent  did  not  have  testamentary  ca- 
pacity when  the  will  was  signed,  might  have  rested  on  Dr. 
Murphy's  opinion  that  lie  was  of  unsound  mind  when  he 
saw  him,  and  that  he  would  not  sufficiently  recover  so  to 
do  within  a  time  including  that  when  the  will  was  signed ; 
the  testimony  that  decedent  told  the  scrivener  that  he  did 
not  know  how  much  property  he  had;  that  his  eyes  were 
closed,  at  least  part  of  the  time  the  scrivener  was  there; 
the  testimony  of  the  daughters,  that  he  was  not  relieved 
until  after  1  o'clock  in  the  afternoon  of  that  day ;  and  Mrs. 
Horrigan's  testimony,  that  he  did  not  seem  to  recognize 
her  when  she  came  (after  the  will  was  signed),  and  that  he 
then  seemed  to  be  in  a  stupor.    We  are  of  opinion  that  the 
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court  erred  in  directing  a  verdict  for  proponents. 

VI.    Mrs.  Dolan  was  asked  this  question:    "Excluding 

anything  that  you  said  to  your  father  that 

5-  ^insac-^*^^-       night,   or  anything   he   said   to  you,   state 

deceas^*^^         whether  or  not  your  father  was  delirious." 

An  objection  as  incompetent,  irrelevant, 
and  immaterial,  and  calling  for  a  conclusion.,  and  that  the 
witness  was  incompetent,  under  Section  4604  of  the  Code, 
was  sustained.  The  question  did  not  call  for  any  transac- 
tion or  communication  between  the  witness  and  decedent, 
and,  therefore,  she  was  not  incompetent  to  testify.  Evi- 
dence of  his  condition  the  night  before  the  will  was  pre- 
pared and  signed  surely  would  have  some  bearing  on  the 
issue  as  to  mental  condition  in  the  forenoon  following. 
Whether  he  was  delirious  could  be  determined  only  from 
his  speech  and  conduct,  and,  therefore,  was  in  the  nature 
of  a  conclusion;  but  a  conclusion  of  fact,  which  might  not 
be  otherwise  proven.  The  facts  indicating  that  he  was 
delirious  could  not  well  be  reproduced  or  described  to  the 
jury  precisely  as  they  appeared  to  the  witness,  and,  for  this 
reason,  under  a  well-established  rule,  the  witness  should 
have  been  permitted  to  answer  the  question.  See  Vatmest 
V,  Murphy^  135  Iowa  123;  Stewart  v.  Anderson^  111  Iowa 
329;  Ewing  t?.  Hatcher,  175  Iowa  443;  Mikesell  v,  Wahash 
R.  Co,,  134  Iowa  736;  Kesselring  v,  Huinmer,  130  Iowa  145, 

"It  is  competent  for  a  witness  to  testify  to  his  conclu- 
sion, when  the  matter  to  which  the  testimony  relates  cannot 
be  reproduced  or  described  to  the  jury  precisely  as  it  ap- 
peared to  the  witness  at  the  time."  Yahn  v.  City  of  Ottum- 
tva,  60  Iowa  429. 

The  same  witness  was  asked: 

"NoSv,  after  midnight,  after  he  quit  vomiting,  as  you 
stated,  just  describe  his  appearance  from  that  time  until 
after  your  sister  Maggie  came.  A.  He  talked  in  an  inco- 
herent manner,  and  w^as  muttering." 

This  was  stricken  out,  on  motion,  as  not  responsive,  and 
as  incompetent,  under  Section  4604  of  the  Code,  and  as 
opinion  and  conclusion  of  the  witness.    Though  not  respon- 
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sive,  the  examining  counsel  only  might  complain  on  that 
ground.  As  no  communication  to  or  with,  nor  transaction 
with,  decedent  was  involved,  she  was  not  incompetent,  un- 
der the  section  of  the  Code  referred  to;  and,  under  the 
ruling  above,  the  answer  was  not  objectionable  as  conclu- 
sion, and  it  should  not  have  been  excluded. 

Other  rulings  of  like  nature  are  disposed  of  by  what 
lias  been  said.  Because  of  not  submitting  the  issues  to  the 
jury,  tlie  judgment  is — Reversed. 

Weaver,  C.  J.,  Gay  nor  and  Stevens,  J  J.,  concur. 


Independent  School  District  op  Manning^  Appellee,  v. 

Julius  J.  Miller^  Appellant. 

Julius  J.  Miller^  Appellant,  v.  H.  D.  Hinz   et  al., 

Appellees. 

ACTIONS:     ConsoUdation  by  Stipulation.     Irrespective  of  the  stat- 

1  ute  (Sec.  3644,  Code,  1897),  relative  to  the  consolidation  of  ac- 
tions, it  is  competent  for  parties,  with  the  approval  of  the 
court,  to  stipulate  for  consolidation  and  for  the  terms  thereof. 

SCHOOLS  AND  SCHOOL  DISTRICTS:    Vacancy  in  Office  of  Treas- 

2  urer.  The  office  of  school  treasurer  is  a  "civir*  office  and,  not- 
withstanding the  provisions  of  Art.  9  of  the  Constitution,  rela- 
tive to  the  state  board  of  education,  becomes  vacant  whenever 
the  incumbent  ceases  to  be  a  resident  of  the  district.  (Sec. 
1266,  Code,  1897.) 

OFnCEBS:    Vacancy — ^Permanent  Bemoval  from  District.    An  office 
Z    becomes  vacant  whenever  the  incumbent  permanently  removes 
from  the  district  for  which  he  was  elected  or  appointed,  even 
though  he  has  not  taken  up  a  permanent  abode  elsewhere. 

MANDAMUS:    Possession  of  Funds  of  Public  Office — Mandamus  (?) 
4     or  Quo  Warranto  (7)     Mandamus  is  the  appropriate  remedy  to 
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compel  the  turning  over  of  the  funds  and  papers  belonging  to 
a  public  office,  and  in  such  case  the  court  will  determine  whether 
plaintiff  has  prima-facie  title  to  the  office,  even  though  quo 
warranto  is  the  sole  remedy  for  finally  testing  the  title  to  the 
office. 

ACTIONS:  Consolidation — Effect  of  Stipulation.  The  agreed  con- 
5  solidation  of  two  separate  actions,  with  stipulation  for  one 
decree,  brings  into  existence  a  new  action,  with  the  issues  of 
the  former  two  actions;  and  a  stipulation  that  such  consolida- 
tion shall  be  without  prejudice  to  issues  raised  in  the  former 
actions  will  not  reach  the  point  of  determining  for  the  court 
the  Judgment  which  shall  be  entered  on  the  findings  made. 

Appeal  from  Carroll  District  Court. — M.  E.  Hutchison, 

Judge. 

June  28,  1920. 

The  above-entitled  causes  were  consolidated,  and,  on 
hearing,  the  relief  sought  in  the  first  case  was  allowed,  and 
in  the  last,  denied.  The  defendant  in  the  first  and  plain- 
tiff in  the  last  appeals.— A jjfrmcd. 

Salinger,  Reynolds  &  Meyers  and  F.'  E,  Cooney,  for 
appellant. 

E.  A.  Wissler,  for  appellees. 

Ladd,  J. — ^About  the  middle  of  April,  1919,  J.  J.  Miller 
disposed  of  his  dental  practice  and  office  equipment  to  one 
McFate,  with  the  understanding  that  he  would  quit  the 
practice,  June  10th  thereafter,  and  not  resume  it  in  Man- 
ning while  the  buyer  remained  there,  without  his  consent. 
Miller  was  serving  a  two-year  term  as  treasurer  of  the 
plaintiff  district,  beginning  July  1,  1918.  He  appeared  at 
a  meeting  of  the  directors  in  the  fore  part  of  June,  1919, 
saying  to  the  board  that  he  wanted  to  resign ;  but  acquiesced 
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in  the  suggestion  that  he  defer  this  until  July  1st  follow- 
ing, when  the  annual  settlement  would  be  had.  His  annual 
report  was  submitted  at  that  time,  and,  on  the  day  follow- 
ing, the  secretary  inquired  of  him  by  letter  concerning  his 
intentions,  to  which  he  responded  that  he  had  concluded 
not  to  file  his  resignation,  adding: 

"I  had  hoped  that  this  matter  could  have  been  arranged 
and  a  transfer  of  the  ofSce  made  without  a  contest  for  my 
successor,  but,  from  all  appearances,  this  will  be  out  of 
the  question.  I  regret  exceedingly  that  this  could  not  be 
done  'without  any  feeling,  as  the  people  of  Manning  have 
been  very  kind  to  me,  and  I  dislike  to  do  anything  to 
create  feeling  or  strife  among  my  friends.  Under  all  of 
the  circumstances,  it  may  be  best  to  permit  the  people  to 
fill  this  vacancy  at  the  election  in  March." 

A  motion  was  adopted : 

"That,  the  office  of  school  treasurer  being  vacated  on 
account  of  the  removal  of  the  treasurer  from  the  county, 
that  the  board  meet  in  adjourned  meeting  on  Thursday 
evening,  July  10th,  at  8  o'clock,  for  the  purpose  of  electing 
his  successor,  on  condition  that  all  members  are  present.'^ 

At  the  time  so  fixed,  E.  D.  Sutherland  was  elected,  and 
thereafter  qualified  as  treasurer.  On  the  next  day,  the 
secretary  of  the  board  of  directors  notified  Miller  that  the 
vacancy  caused  by  his  removal  to  that  place  (Denison) 
had  been  filled  by  the  appointment  of  Sutherland,  and  that 
he  had  been  "instructed  to  notify  you  to  turn  the  funds 
and  all  other  property  of  the  district  over  to  him  as  soon^ 
as  possible."  This  Miller  did  not  do;  and,  on  August  16, 
1919,  an  action  in  mandamus  was  brought,  in  the  district 
court  of  Crawford  County,  to  compel  Miller,  who  then  lived 
at  Denison,  to  deliver  all  books,  funds,  and  other  property 
of  the  district.  Miller  answered,  admitting  that  he  retained 
the  same,  but  averred  that  the  funds  of  the  district  were  on 
deposit  with  the  Iowa  State  Savings  Bank  of  Manning, 
and  warrants  paid  upon  presentation.  In  a  separate  divi- 
sion of  the  answer,  he  denied  that  the  remedy  by  manda- 
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mus  was  available.  Thereafter,  in  January,  1920,  Miller 
began  suit  in  Carroll  County,  alleging  in  his  petition  the 
facts  recited  above;  that  the  board  of  directors  and  the 
president  and  secretary  of  the  school  board  were  about  to 
certify  to  the  appointment  of  Sutherland  as  treasurer  of 
the  district;  that  the  board  of  directors  had  wrongfully 
declared  the  office  of  treasurer  vacant,  and  had  illegally 
assumed  to  elect  Sutherland  as  treasurer  to  All  the  alleged 
vacancy;  that  the  action  referred  to  had  been  brought  in 
Crawford  County;  that,  should  the  moneys  be  turned  over 
to  Sutherland,  confusion  would  be  caused:  and  he  prayed 
that  the  district  directors  and  officers  of  the  board  be 
temporarily  enjoined  from  certifying  the  election  of  Suther- 
land as  treasurer  to  the  county  treasurer,  and  that  the 
latter  be  so  enjoined  from  paying  over  any  of  the  moneys 
of  the  district  to  said  Sutherland  as  treasurer.  The  county 
treasurer  interposed  a  general  denial,  and  the  other  de- 
fendants averred  that  the  funds  had  been  deposited  in  the 
bank  without  authority,  alleged  that  Miller  had  ceased  to 
be  a  resident  of  the  district,  and  prayed  that  the  temporary 
injunction  be  dissolved  and  the  petition  dismissed. 

I.  Miller  moved  that  the  case  pending  in  Crawford 
County  be  transferred  to  Carroll  County,  owing  to  his  al- 
leged residence  there,  but,   as   a   matter  of  convenience, 

counsel  arranged  that  the  cause  be  tried 
*'  couRouSeL-  there,  without  conceding  the  matter  of  resi- 

tion  by  stipu-     dcuce.     Both  cascs  came  on  for  trial  De- 
lation. 

cember  19,  1919.  An  attorney  for  Miller 
explained  to  the  court  that,  although  the  causes  of  action 
were  pending  in  different  counties,  all  desired  to  have  both 
determined  by  the  court  then  sitting  in  Carroll  County,  and 
suggested  that  a  stipulation  might  be  required  in  order  to 
try  the  Crawford  County  case  there;  that,  "if  it  were  con- 
solidated with  the  Carroll  County  case,  under  an  agree- 
ment that  that  should  not  be  any  concession  ♦  ♦  •  that 
Miller  is  a  resident  of  Manning,  as  he  claims  to  be,  why 
couldn't  there  then  be  a  single  decree  and  a  single  record?" 
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An  attorney  on  the  other  side  remarked  that  the  evidence 
would  be  practically  the  same  in  each  case,  and  that  ''a 
mere  stipulation  that  the  two  cases  are  to  be  consolidated, 
without  waiving  any  of  the  rights  of  either  party,  that  this 
case  can  be  tried  as  a  Carroll  County  case  in  the  present 
term  of  court."  Miller's  attorney  then  undertook  to  state 
a  stipulation: 

"Let  it  be  agreed  that  the  Crawford  County  case  *  * 
*  shall  be  and  is  hereby,  by  stipulation  and  order  of  the 
court,  consolidated  with  the  Carroll  County  case  •  •  • 
but  that  this  consolidation  shall  be  without  prejudice  to  the 
claims  of  either  party  as  to  their  rights  involved  in  the 
litigation,  or  to  the  residence  of  the  defendant,  Miller,  and 
that  it  shall  be  without  prejudice  to  any  claim  of  fact  or  law 
made  by  either  party  in  the  pleailings  in  either  case." 

This  was  acquiesced  in  by  counsel  for  the  school  district, 
and  attorney  for  Miller  proceeded: 

"I  am  trying  to  protect  my  own  interest,  you  see,  be- 
cause I  have  a  plea  in  there  that  the  action  to  compel  Mil- 
ler to  turn  over  the  stuff  is  one  which  the  court  may  not 
entertain  in  the  form  in  which  it  is  brought,  and,  of  course, 
I  desire  to  haye  it  understood  that,  in  arranging  for  this 
consolidation  as  a  matter  of  convenience,  that  that  point 
is  not  waived. 

"The  Court:  Well,  it  will  be  so  regarded  and  under- 
stood." 

It  was  then  agreed  that  there  should  be  but  one  de- 
cree. It  is  plain  from  this  recital  that  the  parties  under- 
stood that  none  of  the  issues  raised  in  the  several  pleadings 
should  be  lost  by  the  consolidation,  and,  regardless  of  what 
may  be  the  rule  where  consolidation  is  ordered,  under  Sec- 
tion 3644  of  the  Code  it  was  competent  for  the  parties,  with 
the  approval  of  the  court,  to  stipulate  the  conditions  on 
which  causes  of  action  which  might  not  have  been  joined 
shall  be  tried  together,  and  we  shall  take  up  the  several 
issues  as  seems  most  convenient. 

11.     Section  1266  of  the  Code  declares  that: 
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"Every  civil  office  shall  become  vacant  upon  the  happen- 
ing of  either  of  the  following  events    •    «    ♦. 

"3.  The  incumbent  ceasing  to  be  a  resident  of  the  state, 
district,  county,  township,  city,  town  or  ward  by  or  for 
which  he  was  elected,  or  appointed,  or  in  which  the  duties 
2.  Schools  ^'  ^^^  office  are  to  be  exercised." 

DisiBiCTs?  '^^^^^  ^^^  office  of  school  treasurer  is  a 

offlce"of  *"        ^^^^^  office  is  not  questioned,  but  it  is  con- 
treasurer.  tended  by  counsel  for  appellant  that  the 

statute  quoted  does  not  apply  to  school  officers.  That  sec- 
tion, in  so  far  as  it  relates  to  such  officers,  is  like  Section 
429  of  the  Code  of  1851 ;  and  it  is  argued  that,  as  the  board 
of  education  was  then  in  control  of  the  school  system,  and 
was  authorized  to  legislate  with  reference  thereto,  such  of- 
fices were  not  contemplated  in  the  last-cited  section,  or  in 
the  like  section  re-enacted  in  subsequent  Codes.  Article  9  of 
the  Constitution  of  1857  placed  "the  educational  interests 
of  the  state,  including  common  schools  and  other  educa- 
tional institutions  ♦  •  •  under  the  management  of  a 
board  of  education"  (Section  1) ;  and  upon  that  board 
(Section  8)  was  conferred  the  "power  and  authority  to 
legislate  and  make  all  needful  rules  and  regulations  in 
relation  to  common  schools,"  the  power  being  reserved  in 
the  legislature,  however,  to  alter,  amend,  or  repeal  any  of 
the  acts,  rules,  or  regulations  so  adopted.  The  board,  how- 
ever (Section  10),  was  denied  the  power  to  levy  taxes  or 
make  appropriations  of  money.  It  was  required  (Section 
12)  to  "provide  for  the  education  of  all  the  youths  of  the 
state,  through  a  system  of  common  schools,  and  such  schools 
shall  be  organized  and  kept  in  each  school  district  at  least 
three  months  in  each  year."  The  existing  school  district 
was  expressly  recognized  and  the  laws  relating  to  its  or- 
ganization and  officers  continued  in  force  by  virtue  of 
Section  2  of  Article  12,  declaring  that: 

"All  laws  now  in  force,  and  not  inconsistent  with  this 
Constitution,  shall  remain  in  force  until  they  shall  expire 
or  be  repealed." 

There  was  no  inconsistency  in  Chapters  69  and  70  of  the 
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Ckxle  of  1851y  providing  for  the  organisation  of  school  dis- 
tricts, the  election  of  president,  secretary,  and  treasurer 
thereof,  who  constituted  the  board  of  directors,  and  defln- 
ing  their  duties,  with  the  provisions  of  Article  9  of  the  Con- 
stitution; and  consequently  these  must  have  continued  in 
force,  until  the  board  of  education  was  abolished,  in  1864. 
See  Chapter  52,  Acts  of  the  Tenth  General  Assembly.  We 
need  not  inquire  whether  the  board  of  education  had  the 
power  to  modify  or  repeal  the  provisions  of  Chapters  69 
and  70  of  the  Code  of  1851,  it  being  enough  to  say  that  it 
did  not  undertake  to  do  so.  The  duties  of  treasurer  were 
defined  in  Section  1138  et  seq.  of  that  Code,  substantially 
as  in  the  Code  of  1897.  It  is  argued,  however,  that,  as  Section 
436  of  the  Code  of  1851  did  not  provide  for  filling  vacancies 
in  school  offices,  and  no  authority  existed,  it  should  be  held 
that  Section  1266  of  the  Code  should  be  construed  not  to 
include  such  offices.  This  assumes  too  much;  for,  under 
Section  1151  of  the  Code  of  1851,  it  is  provided  that: 

"Should  a  vacancy  occur  in  the  board,  they  may  fill  the 
same  by  appointment  unless  it  is  deemed  expedient  to  call 
a  special  meeting  of  the  district  for  the  purpose." 

As  the  treasurer  was  ex  officio  a  director  of  the  board, 
this  included  the  power  to  fill  the  vacancy  in  the  office  of 
treasurer.  Section  2771  of  the  Code,  1897,  provides  for 
filling  vacancies  in  school  offices,  as  does  the  statute  quoted ; 
and,  as  Section  429  of  the  Code  of  1851  was  the  only  statute 
declaring  the  event  which  created  a  vacancy,  as  is  Section 
1266  of  the  Code  of  1897,  we  are  of  opinion  that  these  last- 
named  statutes  should  be  construed  as  including  all  that 
their  language  imports,  "every  civil  office."  The  history 
of  the  legislation  on  which  appellant  relies,  furnishes  no 
ground  on  which  to  base  a  holding  to  the  contrary.  Though 
Section  1272  of  the  Code,  appearing  in  the  same  chapter  as 
Section  1266,  provides  for  filling  about  every  vacancy  other 
than  that  of  school  offices,  we  are  of  opinion  that  the  latter 
section  should  be  accorded  the  meaning  its  language  pur- 
ports, and  that  the  words  "every  civil  office"  should  be  held 
to  include  school  offices,  and  that  the  office  of  school  treas- 
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urer  becomes  vacant  whenever  that  officer  ceases  to  be  a 
residept  of  the  district. 

III.  Had  Miller  ceased  to  be  a  resident  of  Manning 
at  the  time  of  the  appointment  of  his  successor  in  office? 
This  issue  was  raised  in  the  pleadings  of  each  party  in  the 

suit  |)rought  in  Carroll  Cou^ty,  and  its  de- 
vacuncV : "         cision  is  essential  to  determine  whether  the 

permanont  .  -    rx      i       ,        ^ 

lomovai  fiom     appointment  of  Sutherland  as  treasurer  of 

distiict 

the  district  should  be  certified  to  the  county 
treasurer,  and  to  which  the  county  treasurer  should  turn 
over  the  moneys  collected  for  the  district.  As  said,  Miller 
went  before  the  board  of  directors,  about  the  1st  of  June, 
with  the  purpose  of  resigning.  Concerning  this,  the  presi- 
dent of  the  board  testified  that  Miller  then  said : 

"We  are  about  to  leave  Manning;  I  thought  I  would 
come  in  and  see  the  board  in  regard  to  my  resignation." 

Another  member  of  the,  board  remembered  that  he  said 
tliat  "we  all  knew  that  he  was  about  to  leave,  or  something 
to  that  effect;"  and  still  another  member,  that  he  "gave  as 
the  reason  that  he  was  going  to  leave  Manning;  said  he 
was  going  to  Denison."  This  witness  also  related  that 
Miller  had  told  him  that: 

"He  was  going  to  move  to  Denison,  and  that  he  would 
see  me,  and  that  he  would  be  back  to  finish  my  work  *  * 
*     that  he  had  sold  out,  and  was  going  to  leave  Manning," 

His  brother,  by  whom  he  was  employed  at  Denison, 
swore  that  he  was  engaged  for  no  definite  time;  that  his 
brother  had  refused  to  go  into  partnership  with  him,  be- 
cause, as  he  said,  he  wished  to  be  free  to  go,  just  as  he 
liked.  When  he  moved  into  his  father's  residence,  his  goods 
were  stored  in  the  building  where  he  first  moved.  Dr.  Sinn, 
still  another  member  of  the  school  board,  recalled  that, 
when  Miller  attended  the  meeting,  he  had  said  **he  would 
have  to  resign,  because  he  was  going  to  move  to  Denison." 

On  the  other  hand,  it  appears  that  Miller  disposed  of 
his  dental  practice  because  of  wishing  not  to  be  confined 
in  the  office;  that  he  voted  on  the  road  question  in  Manning, 
in  the  fore  part  of  September,  1919.    He  was  an  assistant 
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cashier  of  the  Iowa  State  Savings  Bank,  in  Manning,  and 
had  given  some  attention  to  the  work  in  the  bank,  of  which 
he  was  a  director,  The  main  reason  for  being  assistant 
cashier,  however,  was  to  enable  him  to  sign  papers  when  the 
cashier  was  absent.  According  to  his  testimony,  the  bank 
had  offered  him  permanent  employment  there,  which  he  had 
not  accepted.  He  explained  that,  thongh  living  at  Denison, 
he  had  arranged  with  the  bank  to  pay  school  warrants  as 
they  came  in,  but  had  never  learned  that  payment  might 
not  be  made  from  one  fund  to  satisfy  a  warrant  drawn  on 
another,  nor  had  exacted  of  the  bank  a  depository  bond,  as 
exacted  by  Section  2768  of  the  Code  Supplement,  1913.  He 
testified  further  that  he  had  packed  his  goods  at  diflFerent 
times,  and  shipped  them  to  Denison  June  4th  or  5th;  re- 
ceived no  definite  salary  from  the  bank;  purchased  some 
residence  lots  in  Denison  as  an  investment,  but  had  not 
considered  building  on  them ;  that  his  purpose  in  disposing 
of  his  business  and  residence  in  Manning  was  to  take  a  rest; 
that,  in  selling,  he  did  not  know  where  he  intended  to  go, 
nor  had  he  determined  to  leave  Manning ;  that  he  collected 
rent  on  his  house,  subsequent  to  its  sale,  and  the  deal  was 
not  to  be  consummated  until  March  1st  following;  that  his 
intention  in  going  to  Denison  was  to  see  if  another  line 
of  work  would  agree  with  him  better  than  dentistry;  that 
he  ma4e  no  arrangement  as  to  how  long  he  would  stay 
there ;  that  he  declined  to  take  an  interest  in  his  brother's 
business,  because  he  wanted  to  be  free  to  go;  that  he  was 
simply  experimenting,  to  see  if  he  would  be  satisfied  with 
Denison;  that  he  never  entertained  the  purpose  of  aban- 
doning his  home  or  residence  in  Manning;  that,  in  taking 
a  vacation,  he  concluded  not  to  be  bothered  with  the  re- 
sponsibility of  the  treasurership,  and  that  explained  his 
purpose  to  repfign;  that,  when  he  found  the  school  board 
would  not  elect  a  successor  in  office  who  would  keep  his 
deposits  in  the  Iowa  State  Savings  Bank,  he  concluded  not 
to  resign;  that,  when  he  found  that  one  of  those  who  had 
promised  to  vote  for  his  candidate  to  succeed  him  did  not 
do  so,  he  concluded  not  to  resign;  that  *Tie  wasn't  certain, 
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if  the  purchaser  of  his  house  failed  to  pay  for  it,  and  he 
had  to  take  it  back,  that  he  would  want  to  go  back  to 
Manning."  Such  is  the  evidence  on  which  the  trial  court 
based  its  finding  that  appellant  had  changed,  his  residence. 
That  he  in  fact  moved  from  Manning  to  Denison  about  June 
1,  1919,  is  not  controverted.  If  this  was  a  mere  temporary 
absence,  it  was  not  sufficient  to  create  a  vacancy.  State  v. 
Bemsivorth,  112  Iowa  1.  It  is  sufficient  if  he  remove  from 
the  district  where  the  duties  of  his  office  are  to  be  exercised, 
permanently,  without  the  intention  of  returning.  Curry  v. 
Stewart,  8  Bush  (Ky.)  560;  Inhahitant%  of  Barre  v.  In- 
habitants  of  Oreenwichy  18  Mass.  129.  If  he  has  left  such 
district  without  intention  of  returning,  and  yet  not  taken 
up  his  permanent  abode  elsewhere,  the  office  will  have  be- 
come vacant;  for  all  that  is  necessary,  in  order  to  render 
the  office  vacant,  is  that  the  incumbent  cease  to  be  a  resi- 
dent of  his  district.  This  may  happen  without  his  having 
acquired  a  domicile  elsewhere,  as  seems  to  be  essential  to 
lose  the  right  to  vote.    Bee  State  v.  Savre,  129  Iowa  122. 

The  evidence  leaves  little  or  no  doubt  as  to  Miller's  pur- 
pose in  leaving.  He  does  not  say  that  he  intended  to  re- 
turn. He  disposed  of  everything  connected  with  his  pro- 
fession as  a  dentist,  and,  by  agreement,  obviated  engaging 
therein  again.  He  disposed  of  his  residence,  and  shipped 
everything  he  had,  save  his  bank  stock,  to  Denison.  He 
told  the  members  of  the  school  board  he  intended  to  leave 
Manning,  and,  about  the  same  time,  published  the  follow- 
ing in  a  local  newspaper: 

"To  My  Friends  and  Patrons:  Having  sold  my  dental 
practice  and  am  moving  to  Denison,  Iowa,  I  take  this  means 
of  extending  my  thanks  and  appreciation  for  the  business 
and  hearty  co-operation  that  I  have  received  during  the 
sixteen  years  that  I  have  practiced  my  profession  here  in 
Manning.  It  is  with  a  feeling  of  regret  that  I  am  to  leave 
the  good  old  home  town,  not  only  because  it  is  the  town  in 
which  I  have  lived  for  nearly  thirty  years,  and  where  I 
spent  my  boyhood  days,  and  where  I  graduated  from  the 
high  school,  but  because  of  the  many  friendships  formed 
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and  the  hearty 'support  received  while  in  practice  here. 
Denison  is  not  very  many  miles  away,  and  I  hope  to  see 
jou  all  occasionally.  Again  thanking  you  one  and  all  for 
the  patronage  and  business  that  you  have  given  me,  I  here- 
with  bid  you  all  farewell,  if  I  do  not  get  to  see  you  per- 
sonally.   With  the  best  of  Wishes,  Dr.  J.  J.  Miller/' 

Would  anyone  sound  such  a  farewell  who  was  not  in- 
tending to  sever  his  relations  of  neighbor  and  resident  for- 
ever? We  entertain  no  doubt  that  his  departure  was  with 
the  design  of  leaving  permanently,  and  that,  upon  his  de- 
parture, the  offtce  of  treasurer  became  vacant.  This  being 
so,  the  petition  filed  in  the  district  court  of  Carroll  Coun- 
ty was  rightly  dismissed,  and  the  temporary  restraining 
order  dissolved. 

TV.  The  suit  was  brought  in  Crawford  County  to  re- 
quire Miller  to  deliver  to  his  successor  in  office  the  books, 
funds,  and  other  property  of  the  office.  One  of  his  de- 
fenses was  that,  as  the  right  to  such  office 

4.    Maxdamds:  .       ,  ..         .  , 

possession  of  was  lu  issuc,  actiou  lu  maudamus  was  not 

public  office:  the  proper  remedy;  that  title  to  office  may 

<  ?^  or  qno  be  Contested  only  in  quo  warranto  proceed- 

warran  o  .^^^      Nothing  is  better  settled  than  that 

title  to  a  public  office  may  not  be  adjudicated  in  an 
application  for  a  writ  of  mandamus.  Equally  as 
well  settled,  however,  is  the  rule  that,  in  such  a 
proceeding,  sufficient  investigation  may  be  made  to  ascer- 
tain whether  the  plaintiff  has  a  prima-facie  title  to 
the  office,  and,  if  it  be  so  found,  then  mandamus  is 
the  appropriate  remedy  to  obtain  possession  of  the  books, 
funds,  property,  and  insignia  of  the  office  which  constitutes 
the  subject  of  inquiry.  Cruse  v.  State,  52  Neb.  831  (73  N. 
W.  212) ;  Eicing  t?.  Turner,  2  Okla.  94  (35  Pac.  951) ;  Cam- 
eron V.  Parker,  2  Okla.  277  (38  Pac.  14).  The  authorities 
are  gathered  and  reviewed  so  thoroughly  in  the  last-cited 
case  that  further  citation  is  unnecessary.  See  26  Cyc.  258. 
A  proceeding  in  quo  warranto  is  appropriate  for  testing 
title  to  office.  Vette  v.  Byington,  132  Iowa  487.  See,  also. 
Nelson  v.  Consolidated  School  Dist.,  181  Iowa  424.    Nothing 
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to  the  contrary  is  to  be  found  in  City  of  Keokuk  v.  Merriam, 
44  Iowa  432.  Indeed,  it  is  recognized  there  that  mandamus 
is  the  proper  remedy  to  compel  the  performance  of  an 
official  duty,  and  that  it  is  the  duty  of  an  incumbent  to 
turn  over  the  books,  funds,  property,  and  insignia  of  office, 
upon  retirement  from  office,  tb  his  successor.  See,  also, 
Prescott  r.  Oonser,  34  Iowa  175,  and  Benjamin  v.  District 
Township,  50  Iowa  648.  The  remedy  is  summary,  and  its 
design,  in  a  situation  like  that  presented,  is  to  avoid  con- 
fusion and  conserve  the  public  good,  by  putting  the  claim- 
ant having  prima-facie  title  in  possession  of  the  office  and 
all  property  rightly  connected  therewith.  *  The  title  thereto, 
if  contested,  may  not  be  adjudicated  in  such  proceeding, 
but  can  be  tried  thereafter. 

Our  only  inquiry,  then,  is  whether  Sutherland  had  a 
priraa-facie  right  to  the  office.  There  is  no  controversy  but 
that  Miller,  who  had  been  the  treasurer,  then  resided  and 
was  employed  in  Denison,  the  county  seat  of  an  adjoining 
county,  about  22  miles  from  Manning.  Owing  to  this, 
Sutherland  had  been  appointed  to  the  office  of  treasurer 
in  his  stead,  and  had  qualified.  To  authorize  this,  the  board 
of  directors  was  not  required  to  wait  for  the  adjudication 
of  the  existence  of  a  vacancy.  The  fact  of  vacancy  was 
enough  to  warrant  the  board  in  taking  action;  and,  had 
there  been  no  one  in  possession  or  claiming  the  office,  the 
appointee  would  have  been  entitled  to  the  books  and  prop- 
erty incident  thereto.  The  rule  is  thus  laid  down  in  State 
ex  rel.  Leal  v,  Jones,  19  Ind.  356: 

"Where  it  appears,  prima  facie,  that  acts  or  events  have 
occurred,  subjecting  an  office  to  a  judicial  declaration  of 
being  vacant,  the  authority  authorized  to  fill  such 
vacancy,  supposing  the  office  to  be  vacant,  may  pro- 
ceed, before  procuring  a  judicial  declaration  of  the 
vacancy,  and  appoint  or  elect,  according  to  the  forms 
of  law,  a  person  to  fill  such  office ;  but  if,  when  such  person 
attempts  to  take  possession  of  the  office,  he  is  resisted  by 
the  previous  incumbent,  he  will  be  compelled  to  try  the 
right,  and  oust  such  incumbent,  or  fail  to  oust  him,  in  some 
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mode  prescribed  by  law.  If  such  elected  or  appointed  per- 
son finds  the  office,  in  fact,  vacant,  and  can  take  possession, 
uncontested  by  the  former  incumbent,  he  may  do  so,  and, 
so  long  as  he  remains  in  such  possession,  he  will  be  an 
ofiScer  de  facto;  and,  should  the  former  incumbent  never 
appear  to  contest  his  right,  he  will  be  regarded  as  having 
been  an  officer  de  facto  and  de  jure;  but,  should  such  for- 
mer incumbent  appear,  after  possession  has  been  taken 
against  him,  the  burden  of  proceeding  to  oust  the  then 
actual  incumbent  will  fall  upon  him;  and  if,  in  such  pro- 
ceeding, it  is  made  to  appear  that  facts  had  occurred  be- 
fore the  appointment  or  election  justifying  a  judicial  decla- 
ration of  a  vacancy,  it  will  be  then  declared  to  have  existed, 
and  the  election  or  appointment  will  be  held  to  have  been 
vaUd." 

See,  also.  Dew  v.  Judges  of  Sweet  Springs,  3  Hen.  &  M. 
(Va.)  1  (3  Am.  Dec.  639) ;  notes  to  State  v.  Dunn,  (Ala.) 
12  Am.  Dec.  25 ;  People  v.  Olds,  3  Cal.  167  (58  Am.  Dec.  398) : 
McKannay  v.  Horton,  (Cal.)  13  L.  R.  A.  (N.  S.)  661.  We 
are  inclined  to  entertain  'the  view  expressed  in  State  ex  rel. 
Leal  V.  Jones,  supra.  The  right  to  the  office  depends,  in 
such  a  case,  on  whether  there  was,  in  fact,  a  vacancy,  rather 
than  on  the  appointment  by  the  board  of  directors  to  fill  the 
alleged  vacancy;  for  such  appointment  would  be  invalid, 
should  it  appear  that  no  vacancy,  in  fact,  existed.  In  de- 
termining, then,  whether  there  was  a  vacancy,  the  court 
necessarily  passes  on  the  issue  as  to  which  of  the  two  per- 
sons is  entitled  to  the  office,  and  this  may  not  be  deter- 
mined in  an  action  in  mandamus. 

V.  But  the  cases  were  consolidated  on  conditions  here- 
tofore recited.  The  issues  raised  in  the  two  cases  were 
to  be  heard  in  the  consolidated  cause.  The  parties,  in  so 
5.  ACTIONS-  stipulating,  appear  to  have  recognized  that 

tion^^Hffpct      *^^  suits  might  not  have  been  joined,  and 

tion*^''"^*'         that,  for  this  reason,  consolidation  might  not 

have  been  effected  on  motion,  under  Section 
3614  of  the  Code.  The  one  was  a  summary  proceeding  to 
obtain  possession  of  the  books  and  funds  belonging  to  the 
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district,  while  the  other  sought  to  enjoin  the  certification  by 
the  several  defendants  to  an  appointment,  and  to  enjoin 
another  from  the  payment  of  public  moneys.  Ordinarily, 
a  cause  of  action  in  mandamus  and  a  suit  to  enjoin  will  not 
be  joined  in  one  action.  See  Whigham  v.  Davis^  92  Ga.  574 
(18  S.  E.  548.)  In  determining  whether  causes  in  equity 
shall  be  consolidated,  identity  of  subject-matter  is  largely 
controlling.  Cox  8hoe  Co,  v.  Adams,  105  Iowa  402.  It  was 
ruled  in  Browne  v.  HicMe,  68  Iowa  330,  that: 

"When  the  two  causes  were  consolidated,  a  new  action 
was  formed,  which  was  distinct  in  its  identity  from  both 
of  them.  Neither  of  the  claims  alleged  by  plaintiff  remained 
to  be  tried,  after  the  consolidation,  as  a  separate  issue,  but 
a  new  issue  was  presented,  which  included  all  of  them. 
When  the  parties  consented  to  the  consolidation,  they,  in 
effect,  agreed  that  the  two  separate  actions  should  be  dis- 
continued, and  a  new  and  distinct  action  should  be  created, 
in  which  should  be  included  and  litigated  all  of  the  ques- 
tions presented  by  the  pleadings  in  both  of  the  former  ac- 
tions; and  the  power  and  jurisdiction  of  the  courts  with 
reference  to  this  new  action  were  the  same  as  though  it  had 
been  brought  in  the  manner  in  which  actions  are  ordinarily 
instituted." 

The  same  rule  obtains  in  several  states,  owing  to  statu- 
tory provisions,  in  suits  of  an  equitable  nature.  See  Peter- 
son V.  Dillon,  27  Wash.  78,  85  (67  Pac.  397) ;  Eastern  Wis. 
R.  d  L.  Co.  V.  Hackett,  135  Wis.  464,  472  (115  N.  W.  376). 
In  other  states,  however,  where  consolidation  of  causes 
pending  in  equity  is  effected,  it  amounts  practically  to  no 
more  than  a  trial  of  the  different  suits  at  the  same  time, 
and  separate  decrees  are  entered.  Handley  v.  Sprinkle,  31 
Mont.  57  (77  Pac.  296,  8  A.  &  E.  Ann.  Cas.  531) ;  Holmes 
V,  United  States  Fire  Ins.  Co.,  142  Fed.  863.  This  result 
was  obviated  by  the  understanding  that  there  should  be  a 
single  record  and  a  single  decree,  though  the  parties  speci- 
fically agreed  that  "this  consolidation  shall  be  without  prej- 
udice to  the  claims  of  either  party  as  to  their  rights  in- 
volved in  the  litigation,  or  to  the  residence  of  the  defendant 
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Miller,  and  that  it  shall  be  without  prejudice  to  any  claim 
of  fact  or  law  made  by  either  party  in  the  pleadings  of 
either  case/'  Miller's  attorney  adding,  in  substance,  that 
he  wanted  to  make  sure  that,  '^in  arranging  for  this  con- 
solidation as  a  matter  of  convenience,"  he  did  not  waive 
the  point  that  an  action  in  mandamus  may  not  be  main- 
tained for  the  possession  of  the  books  and  property  of  the' 
office.  But  the  parties  did  not  undertake  to  say,  nor  might 
they,  what  should  be  the  consequence  of  the  conclusions 
reached  by  the  court  on  the  issues  raised  in  the  case  as 
consolidated.  The  issue  as  to  the  residence  of  Miller  was 
rightly  before  the  court  in  the  consolidated  action,  brought 
in  with  the  suit  to  enjoin,  and  must  have  been  so  regarded ; 
for  there  was  no  objection  to  the  introduction  of  evidence 
bearing  on  that  issue.  The  decision  thereon  in  the  district 
court,  as  in  this  court,  was  tantamount  to  declaring  that 
Sutherland  had  a  prima-f^cie  title,  at  least,  to  the  office 
of  school  treasurer,  upon  appointment,  and,  as  seen,  that 
is  all  that  is  necessary,  in  order  to  maintain  the  action  in 
mandamus.  There  seems  no  escape  from  this  conclusion, 
notwithstanding  the  stipulation  of  the  parties.  Having  so 
decided,  the  court  must  have  proceeded  to  the  issues  in- 
volved in  the  suit  in  mandamus ;  and  there  is  also  no  escape 
from  the  conclusion  that,  the  decision  having  been  made 
that  Sutherland  was  entitled  to  the  office,  as  against  Mil- 
ler, the  former  was  entitled  to  the  possession  of  the  books 
and  property  of  the  office.  This  must  have  been  the  result, 
had  the  hearing  of  the  action  in  mandamus  followed  the 
hearing  and  determination  of  the  injunction  suit,  had  the 
decree  in  the  injunction  suit  been  introduced  in  evidence. 
In  the  consolidated  action,  both  issues  were  heard  at  the 
same  time,  and,  the  conclusion  having  been  reached  in  the 
injunction  suit  that  Sutherland  was  legally  entitled  to  the 
office  of  treasurer  of  the  Independent  School  District  of 
Manning,  it  necessarily  followed  that  that  adjudication  es- 
tablished a  prima-facie  title  to  the  office  of  treasurer^  at 
least,  and  relief  as  prayed  must  have  been  decreed  in  the  suit 
in  mandamus.    In  other  words,  the  stipulations  that  consoli- 
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dation  shall  be  without  prejudice  to  issues  raised  in  the 
pleadings  of  the  separate  actions,  did  not  reach  the  point 
of  determining  for  the  court  the  judgment  which  should  be 
entered  on  the  findings  made.  The  decree  entered,  dissolv- 
ing the  injunction  and  ordering  the  delivery  of  the  books 
and  property  pertaining  to  the  treasurer's  office, 
Affirmed, 

Weaver,  C.  J.,  Gaynoe  and  Stbvbns,  JJ.,  concur. 


Clifford  A.  Austin,  Appellant,  v.  E.  A.  E.  Baxter, 

Appellee. 

EASEMENT:     Naked  Use.    Naked  use  of  land  as  a  road,  with  the 

1  consent  of  the  owner,  howsoever  long  continued,  will  not  ripen 
into  an  easement. 

AI>VEBSE  POSSESSION:     Possession  in  Excess  of  Calls  of  Deed. 

2  Possession  of  land  called  for  by  a  deed  furnishes  no  basis,  of 
itself,  for  a  claim  of  adverse  possession  of  land  outside  the  calls 
of  the  deed. 

Appeal  from  Hamilton  District  Court, — ^R.  M.  Wright, 

Judge. 

February  17,  1920. 

Rehearing  Denied  July  6,  1920. 

A  dispute  over  a  dividing  line  between  lot  owners.  Opin- 
ion states  the  facts.  Decree  for  the  defendant  in  the  court 
from  which  the  appeal  is  taken.  Plaintiff  appeals. — Re- 
versed and  remanded, 

Wesley  Martin,  for  appellant. 

Chase  d  Chase,  for  appellee. 

Gaynor,  J. — This  action  involves  a  dispute  as  to  the 
boundary  line  between  a  lot  owned  by  plaintiff  and  a  lot 
owned  by  defendant.  Plaintiff's  lot  is  132  feet  east  and 
west,  and  132  feet  north  and  south.    Defendant's  lot  joins 
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plaintiflF's  on  the  west,  and  is  66  feet  east  and  west,  and 
132  feet  north  and  south.  In  plaintiff's  deed,  his  lot  is 
described  as  follows: 

"A  parcel  of  ground  located  in  the  southeast  corner  of 
the  north  fractional  half  of  the  northeast  quarter  of  Sec- 
tion %  Township  No.  88,  Kange  No.  26,  commencing  165 
feet  west  of  the  southeast  corner,  thence  west  132  feet,  north 
132  feet,  thence  east  132  feet,  thence  south  132  feet  to  place 
of  b^;inning.'' 

Defendant's  lot  is  described: 

'^Commencing  29  feet  north  of  a  point  commencing  297 
feet  west  of  the  southeast  comer  of  the  north  fractional 
half  of  the  northeast  quarter  of  Section  2,  Township  88, 
Range  26,  West  of  the  5th  P.  M.  thence  running  north  132 
feet  to  the  south  line  of  Division  Street,  extending  west  66 
feet,  thence  south  132  feet,  thence  66  feet  to  place  of  be- 
g^nihg.'' 

For  a  better  understanding  of  the  situation  of  these 
properties,  and  the  point  from  which  the  measurement  is 
to  be  made,  as  indicated  in  the  deeds,  we  submit  herewith 
a  plat 
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The  controversy  is  over  7  feet  of  ground  between  the 
plaintiff's  and  defendant's  lots,  as  shown  on  the  plat.    This 
7  feet  is  west  of  what  appears  on  the  plat  as  the  iron  stake 
at  the  sonth  and  the  old  wood  stake  on  the  north.    It  will 
be  noted  that,  in  the  deeds  of  each,  the  starting  point  of 
measurement  in  locating  the  tracts  ifi  on  the  east  line  of 
Section  2.   On  the  plat  ifi  a  round  mark^  indicating  a  stone. 
This  marks  the  southeast  comer  of  the  north  fractional 
half  of  the  northeast  quarter  of  Section  2,  and  is  on  the 
east  line  of  said  section.    South  of  the  tract  from  which  the 
land  in  question  is  taken,  is  a  country  road,  not  marked  on 
the  plat.    North  of  the  tract  from  which  the  land  in  ques- 
tion is  taken,  is  Divifiion  Street,  mentioned  in  defendant's 
deed;    and   on   the   east.    Beach    Street.     Beach    Street, 
as  originally  laid  out,  was  only  40  feet  wide,  and  was  taken 
off  what  was  then  known  as  Bailroad  Addition.     Later, 
Beach  Street  was  widened  to  the  west,  26  feet,  thus  mak- 
ing Beach  Street  66  feet  wide.    The  plat  shows  measure- 
ments made  by  the  engineer,  appointed  by  the  court  as 
commissioner,  to  make  the  survey  and  ascertain  the  true 
boundary  line.     It  will  be  noticed  that  plaintiff's  land 
startle  at  a  point  165  feet  west  of  the  east  line  of  Section 
2,  and  extends  132  feet  west;  that  defendant's  land  starts 
at  a  point  297  feet  west  of  the  east  line  of  Section  2,  and 
extends  66  feet  west;  that  the  west  line  of  plaintiff's  land 
is  297  feet  west  of  the  east  line  of  Section  2 ;  and  that  the 
west  line  of  defendant's  land  is  363  feet  west  of  the  east 
line  of  Section  2.    Thus,  by  these  measurements,  it  is  made 
to  appear  that  defendant  had  66  feet  west  of  the  iron  stake, 
his  full  quantum,  and  that,  to  give  the  plaintiff  his  full 
quantum  of  land,  the  west  line  of  his  lot  must  extend  7  feet 
west  of  the  iron  stake.    These  measurements  are  shown  to 
be  correct.    They  are  made  from  the  point  indicated  in  the 
deed;  so  we  say  that,  by  actual  measurements,  made  by 
competent  surveyors,  it  appears  that  plaintiff's  west  line  is 
7  feet  west  of  the  iron  stake,  and  defendant's  east  line  is 
•    7  feet  west  of  the  iron  stake,  and  that  the  true  line  be- 
tween plaintiff's  land  and  the  defendant's  land  is  7  feet 
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weet  of  the  iron  and  the  wooden  stakes  indicated  on  the 
plat. 

Defendant,  however,  pleads  and  contends  that  he  has 
acquired  that  7  feet  by  acquiescence,  or  by  adverse  posses- 
sion. The  burden  is  on  him  to  show  this.  As  the  measure- 
ments made  by  the  engineer  negative  de- 
1    Easement:        fendant's  claim  that  his  lot  extends  east  to 

naktd  use.  ^jje  i^Qn  stake,  nothing  is  left  for  him  except 
*  to  say  that  plaintiff  has  lost  his  right  to 
this  7  feet  by  adverse  possession  and  acquiescence.  It  is 
to  these  contentions  that  we  will  address  ourselves. 

This  action  was  brought  by  the  plaintiff  to  enjoin  the 
defendant  from  interfering  with  him  in  the  use  of  this  7  feet. 
He  alleged  that  a  dispute  exists  between  him  and  the  de- 
fendant as  to  the  true  line.  A  commissioner  was  appointed 
to  make  a  survey.  lie  did  this,  and  reported  to  the  court 
that  the  true  line  was  7  feet  west  of  the  iron  stake,  and  fur- 
nished  the  court  the  plat,  a  copy  of  which  is  herein  set  out. 
This  plat  shows,  without  any  question,  where  the  true  line 
is;  and  the  true  line  must  govern,  and  the  rights  of  the 
parties  must  be  governed  by  these  measurements,  unless  it 
is  made  affirmatively  to  appear  that  the  plaintiff  has  lost 
some  of  his  rights  by  reason  of  acquiescence  or  adverse 
possession. 

The  record  shows  that  plaintiff's  lot  was  unoccupied; 
that,  some  time  during  the  years  preceding  plaintiff's  pur- 
chase, a  fence  had  lieen  erected  between  the  lands  now 
owned  by  the  plaintiff  and  the  defendant.  The  house  on 
defendant's  lot  was  located  west  of  what  the  record  shows 
to  be  the  true  line.  A  narrow  walk  was  built  along  the  east 
side  of  defendant's  house.  Kome  posts  found  indicated  that, 
at  some  time,  a  fence  had  existed  between  these  properties^ 
but  it  wafl  located  west  of  the  7-foot  strip  in  dispute.  This 
7-foot  strip  was  not  enclosed  by  this  fence,  either  by  de- 
fendant or  his  grantor,  as  a  part  of  defendant's  lot.  A 
fence  in  front  of  the  house  was  so  constructed  that  it  ter- 
minated 7  feet  west  of  the  iron  stake,  and  did  not  extend 
over  this  7  feet.    The  only  basis  upon  which  plaintiff  can 
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now  rest  a  claim  of  adverse  possession  or  acquiescence  is 
that,  in  entering  his  lot,  he  and  his  grantors  drove  over 
this  7-foot  strip;  that  he  and  his  predecessors  did  this  for 
a  great  many  years.  But  the  record  shows  that  the  land 
east  of  the  plaintiff  was  unoccupied;  that  other  parties 
drove  over  this  same  way  from  what  is  known  as  the 
"country  road,"  up  to  Division  Street.  All  that  is  shown 
is  that  nobody  objected  to  their  so  doing.  There  is  no 
showing  from  which  the  inference  could  be  dfawn  that  the 
owners  of  plaintiff's  lot,  or  the  owners  of  any  of  the  land 
east  of  defendant's,  acquiesced  in  their  so  doing.  Mere  user 
is  not  sufficient  to  create  an  easement  or  a  right  in  the 
user.    Section  3004  of  the  Code  of  1897  provides : 

"In  all  actions  hereafter  brought,  in  which  title  to  any 
easement  in  real  estate  shall  be  claimed  by  virtue  of  ad- 
verse possession  thereof  for  the  period  of  ten  years,  the  use 
of  the  same  shall  not  be  admitted  as  evidence  that  the  party 
claimed  the  easement  as  his  right,  but  the  fact  of  adverse 
possession  shall  be  established  by  evidence  distinct  from 
and  independent  of  its  use,  and  that  the  party  against  whom 
the  claim  is  made  had  express  notice  thereof;  and  these 
provisions  shall  apply  to  public  as  well  as  private  claims." 

See  State  v.  Birmingham,  74  Iowa  407;  Brown  t?.  Peck, 
125  Iowa  624 ;  Friday  v.  Henah,  113  Iowa  425 ;  McBride  v. 
Bair,  134  Iowa  661;  O'Malley  v.  Dillenheck  Lhr,  Co.,  141 
Iowa  191.  As  said  in  (yMalley  v,  Dillenheck  Lhr.  Co.,  su- 
pra: 

"The  mere  use  of  such  way  by  the  public,  however  long 
continued,  cannot  be  construed  as  adverse  to  the  owner  of 
the  title.  That  a  highway  may  be  dedicated  by  parol,  with- 
out deed  or  other  written  evidence  thereof,  is  to  be  ad- 
mitted; but  it  is  a  cardinal  principle  of  the  law  on  this 
subject  that  the  intent  to  "dedicate  must  clearly  appear, 
and  the  acts  and  circumstances  relied  on  to  prove  such  in- 
tent must  be  unequivocal  and  convincing." 

That  case,  of  course,  dealt  with  dedication.  In  Brown 
t\  Peck,  supra,  it  was  said: 

"Under  the  present  statute  in  this  state,  adverse  posses- 
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sion  cannot  be  predicated  upon  proof  merely  of  use.  It 
must  be  established  by  evidence,  independent  of  the  use, 
that  the  party  claimed  the  easement  as  his  right.  And 
the  party  against  whom  the  claim  is  made  must  have  had 
express  notice  thereof." 

In  McBride  v.  Bair,  134  Iowa  661,  it  was  held  that  the 
mere  user  of  a  right  of  way  over  the  land  of  another  will 
not  create  a  prescriptive  right  therein,  even  though  with  the 
consent  of  the  owner;  that  there  niust  also  be  a  claim  of 
right.    It  was  said  in  that  case: 

"Undoubtedly,  defendant  and  those  under  whom  he 
claims  knew  of  the  use,  but  user  and  knowledge  thereof 
is  not  enough.  There  must  have  been  a  claim  of  right, 
independent  of  user,  of  which  defendant  or  those  under 
whom  he  holds  had  express  notice.  ♦  ♦  »  Aside  from 
mere  user,  the  record  contains  no  evidence  of  any  claim 
whatever  to  this  passageway.'^ 

It  further  appears  affirmatively  that,  when  the  defendant 

took  possession  of  his  lot,  he  did  not  claim  more  than  was 

called  for  by  his  deed,  and  does  not  now;  but  insists  that 

2    advkksr  *^^^  7-foot  strip  is  covered  by  his  deed.    He 

fJJSf?®'«^o       claims  but  66  feet:  and  that  much  he  has, 

^^S^oVcaifs""     o^tsi<^^  ^^  *^®  ^and  in  dispute.     To  make 
of  deed.  hig  possession  adverse,  his  claim  must  be  as 

broad  as  possession.  The  fact  that  he  used  more  than  he 
claimed  does  not  make  his  occupation  adverse.  Bee  Qrube 
r.  WelU,  34  Iowa  148;  MilU  v.  Penny,  74  Iowa  172;  Fisher 
r.  Muecke,  82  Iowa  547;  Goldshorongh  r.  PUlduck,  87  Iowa 
599;  W€l)8i€r  v.  Shrine  Temple  Co,,  141  Iowa  325;  Keller 
r.  Harrison,  151  Iowa  320;  Oriffin  v.  Broicn,  167  Iowa  599, 
608. 

There  certainly  is  no  evidence  of  any  claim  made  pub- 
lic, aside  from  user,  that  the  defendant  was  claiming  any 
other  right  than  was  indicated  by  the  mere  use.  There  is 
no  evidence  of  any  notice  to  the  owner,  or  knowledge  on  the 
part  of  the  owner  of  the  land  east,  that  plaintiff  was  claim- 
ing a  right  to  any  portion  of  the  land  not  covered  by  his 
deed.    One  who  takes  possession  of  land  is  presumed  to 
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take  and  claim  within  the  limits  of  the  right  which  the  in- 
strument itself  creates.  If  he  claims  beyond  the  limits  of 
his  deed,  there  must  be  something  to  indicate  that  claim 
to  those  against  whom  adverse  rights  are  urged;  and  we 
have  nothing  in  this  record  indicating  notice  of  such  claim. 
The  deed  to  the  defendant  gave  him  no  color  of  title  to  any 
properly  outside  the  limits  of  his  deed,  and  he  never  did  any- 
thing that  came  to  the  knowledge  of  anyone  adversely  in- 
terested, showing  that  he  claimed  more  than  was  given  him 
by  his  deed.  He  could  not  honestly  claim  more.  A  claim 
of  right  cannot  rest  alone  on  mere  possession  or  secret 
claims.  It  must  be  evidenced  by  some  declaration  or  act 
of  hostility  to  the  true  owner.  It  is  true  that  it  need  not 
be  manifested  by  words,  but  there  must  be  some  manifesta- 
tion of  an  intent  to  make  a  hostile  claim.  The  mere  use, 
under  the  circumstances  shown  in  this  case,  does  not  make 
manifest  such  an  intent.    See  Orifp^n  v.  Brown,  supra. 

.On  the  whole  record,  we  think  the  court  was  wrong  in 
holding  that  there  was  no  equity  in  plaintiff's  contention, 
and  in  dismissing  plaintiff's  bill.  The  record  conclusively 
shows  that  the  defendant's  deed  did  not  cover  the  land  in 
dispute*  The  record  abundantly  shows  that  the  calls  in 
plaintiff's  deed  did  cover  the  land  in  dispute ;  that  the  true 
line  between  plaintiff  and  defendant  is  approximately  7 
feet  west  of  the  iron  stake  shown  in  the  plat,  and  there,  is 
no  sufficient  evidence  to  support  adverse  possession  or  ac- 
quiescence. The  case  is  reversed  and  remanded,  with  direc- 
tion to  enter  a  decree  in  accordance  with  this  opinion. — 
Reversed  and  remanded. 

Wbavbb,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 
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Automatic  Sprinkler  Company  of  America^  Appellee,  v. 
Central  Amusement  Company  et  al.,  Appellants. 

FIXTU&ES:     BeploYln— Intervening  Bights  of  Lessee.    Fixtures  in- 

1  stalled  in  a  building,  under  contract  with  the  owner  and  under 
an  agreement  that  title  and  right  to  possession  shall  remain 
in  the  one  installing  until  paid  for,  may  be  replevined  for  de- 
fault in  payment,  even  against  the  tenant  who  has  caused  modi- 
fications and  additions  to  be  made  thereto,  none  of  which  are 
injured  or  rendered  nonusable  by  removal  under  the  writ. 

BEPIjEVIN:    Demand— When  Necessary.    Replevin  for  fixtures  will 

2  He  without  demand  on  the  owner,  who  is  not  in  possession, 
proYided  proper  demand  is  made  on  the  tenant,  who  is  in  pos- 
session. 

Appeal  from  Polk  DiHrict  Court. — Lawrence  Db  Graff, 

Judge. 

March  23,  1920. 

Behearing  Denied  July  6,  1920. 

Action  in  replevin  to  recover  an  automatic  sprinkler 
system,  installed  on  premises  at  410-414  Eighth  Street,  Des 
Moines,  known  as  the  Empress  Theater.  Jury  waived,  and 
the  cause  tried  to  the  court.  From  judgment  entered 
against  them,  defendants  appeal. — Affirmed. 

Read  d  Read,  for  appellants. 

Arthur  O.  Rippey,  for  appellee. 

Ladd^  J. — I.  It  appears  that  Mrs.  Coffee  is  the  owner 
of  premises  known  as  410  to  414  Eighth  Street,  in  the  city 
of  Des  Moines,  and  leased  the  same  to  the  Central  Amuse- 
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*'  rcpieFto^'  ment  Company,  a  corporation  subsequently 
Hghirof"^  changed  in  name  to  Elbert  &  Getchell,  In- 
lessee.  corporated,  under  the  terms  of  which   she 

caused  to  be  erected  for  their  use  what  is 
known  as  the  Empress  Theater.  The  cost  of  this  building 
above  a  specified  amount  was  to  be  paid  by  lessee.  P.  E. 
Coffee,  in  behalf  of  his  wife,  contracted  with  plaintiff  for 
the  installation  of  an  automatic  sprinkler  system,  at  the 
agreed  price  of  Jl,575,  one  third  thereof  to  be  paid  "when 
the  material  is  shipped  to  substantially  commence  work, 
one  third  when  the  work  is  substantially  completed,  and  the 
balance  30  days  thereafter,  based  on  the  installation  of  275 
sprinklers."  The  system  was  duly  installed,  and  J525  paid, 
as  required,  but  no  more.  The  reason  for  not  paying  is  not 
made  clear  by  the  record,  and  is  not  material  to  this  con- 
troversy. One  of  the  conditions  of  the  contract  is  that  the 
Automatic  Sprinkler  Company  "shall  retain  the  title  to  the 
materials  and  equipment  until  full  cash  payment  shall  have 
been  made  therefor,  and  which  in  the  meantime  at  the  op- 
tion of  this  company,  shall  be  held  in  storage  as  its  prop- 
erty, but  without  any  storage  charges  to  it,  with  the  right 
to  this  company  to  enter  upon  the  premises  and  remove 
the  same  in  the  case  of  any  default."  The  installation  of  the 
sprinkler  system  occurred  shortly  after  the  building  was 
completed  and  the  lessee  had  taken  possession  thereof  under 
the  lease,  and  so  continued  until  taken  under  the  writ  of 

replevin.    That  such  possession  was  rightful 

2    5^g^^'!*-         is  beyond   question,   and,   as   contended  by 

when  neces-       appellants,    a    demand    was    essential    to 

Rary.  *^*  ' 

the  termination  of  the  right  thereto. 
Stanchfield  v.  Palmer,  4  G.  Greene  23;  Gilchrist  v.  Moore, 
7  Iowa  9.  The  evidence  as  to  whether  a  demand  was  made 
is  in  conflict,  the  attorney  then  acting  for  plaintiff  saying 
that  he  did  demand  the  property,  and  Getchell  denying  that 
any  demand  was  made  on  him.  In  these  circumstances,  the 
finding  of  the  trial  court  ought  not  to  be  disturbed. 

II.    Appellants  argue  the  cause  as  though  Mrs.  Coffee 
were  in  possession,  and  a  demand  on  her  were  essential.    As 
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she  was  not  in  possession^  there  was  no  occasion  for  such 
demand,  and,  as  against  her,  plaintiff  was  entitled  ^*to  enter 
ux)on  the  premises  and  remove''  the  system  first  installed, 
owing  to  her  default  in  making  the  payments  as  agreed. 

III.  The  original  contract  was  for  the  installation  of 
a  wet  system.  Owing  to  the  danger  of  the  freezing  of  some 
of  the  pipes,  Elbert  &  Getchell,  Incorporated,  entered  into  an 
agreement  with  plaintiff,  under  which  change  to  a  dry  sys- 
tem was  effected.  The  difference  between  these  systems  is 
explained  in  Edgerly  d  Co.  v.  City  of  Ottumwa^  174  Iowa 
205.  To  effect  the  change,  the  wet  alarm  valve  was  replaced 
by  a  dry  valve,  and  an  air  compressor  installed,  or,  as  said 
by  appellee  in  the  agreement :  * 

'*We  will  replace  your  present  wet  system  with  a  dry 
pipe  system,  furnishing  all  the  necessary  material  and  labor 
and  connect  to  the  air  compressor  which  is  used  for  your 
heating  system  and  will  also  replace  the  water  motor  alarm 
system,  with  an  electric  alarm  system,  placing  a  small  elec- 
tric bell  in  your  boiler 'room  and  a  buzzer  in  your  box  office, 
for  the  sum  of  J188.00." 

Such  change  was  effected,  and  the  price  paid  by  the 
lessee.  Some  time  later,  the  latter  had  plaintiff  "furnish 
and  install  a  belt  driven  air  compressor,  4x5  cylinder  cap- 
able of  pumping  40  to  50  lbs.  pressure  and  delivering  5.4 
cubic  ft.  of  free  air  at  150  R.  P.  M.  (per  minute)  including 
belt  and  pulley,  for  the  sum  of  J50.00."  These  changes  or 
additions  were  made;  but  there  was  no  evidence  that,  in 
the  removal  of  the  original  system,  any  of  the  materials 
famished  under  these  contracts  were  injured  or  changed, 
save  that  the  original  system  was  disconnected  therefrom. 
Nor  was  there  any  showing  that  such  materials  might  not 
be  made  use  of,  were  another  sprinkling  system  installed. 
Appellants  contend,  however,  that,  in  entering  into  these  con- 
tracts, appellee  recognized  the  right  of  Elbert  &  Getchell, 
Incorporated,  as  lessee,  to  the  use  of  the  sprinkling  system, 
and  that  the  plaintiff  is  now  estopped  from  asserting  ^any 
claim  to  the  system  inconsistent  with  the  corporation's  right 
to  use  the  same  during  the  term  of  the  lease.     As  the  wet 
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system  was  installed  before  discovery  was  made  that  a  dry 
system  would  be  necessary,  this  must  have  happened  prior 
to  December,  1913,  as  finally  concluded  by  one  of  the  wit- 
nesses; for  the  contract  made  with  Elbert  &  Oetchell,  In- 
corporated, for  the  change,  was  entered  into  on  November 
13th  of  that  year,  and  the  second  contract,  December  16th 
following.  This  change  was  rendered  necessary  ^^becanse 
of  the  fact  tliat  certain  of  the  pipes  were  in  great  danger 
of  freezing,"  and  it  involved  merely  replacing  "the  wet 
alarm  valve  with  a  dry  valve,"  and  putting  "in  an  air  com- 
pressor," as  indicated  in  the  contract.  The  last  contract 
appears  to  have  called  for  a  particular  kind  of  an  air  com- 
pressof,  and  was  entered  into  so  shortly  after  the  first  that 
it  may  have  been  merely  a  different  compressor.  •  The 
changes  arranged  were  so  near  the  date  of  the  completion 
of  the  installation  of  the  system  contracted  for  by  the 
owner  that  the  company  must  have  been  familiar  with  the 
transaction,  possibly  knowing  the  nature  of  the  contract 
with  the  owner.  Had  its  managers  so  desired,  they  might 
have  ascertained  conditions  of  the  contract ;  and  we  see  no 
reason  for  holding  that  the  plaintiff  was  under  any  obliga- 
tion to  thrust  such  knowledge  upon  them.  Surely,  the  plain- 
tiff is  not  shown  to  have  said  or  done  anything,  through 
its  agents,  misleading  the  corporation  in  any  manner,  and 
we  have  not  been  able  to  discover  any  basis  on  which  to 
rest  a  waiver  or  plea  of  estoppel.  Any  change  negotiated 
by  the  lessee  was  at  his  own  risk.  In  making  the  changes 
at  the  instance  of  the  company,  there  was  no  assurance  that 
the  system  already  installed  was  put  in  on  any  conditions 
other  than  those  of  the  contract,  nor  that  the  plaintiff 
would  not  interfere  therewith,  if  necessary  to  collect  the 
purchase  price.  Nor  was  there  anything  to  indicate  that  the 
lessee  proceeded  otherwise  than  at  his  own  risk.  In  re- 
moving the  system  under  the  contract  by  the  owner,  no 
injury  appears  to  have  been  done  to  the  parts  procured  at 
the  instance  of  the  lessee,  and,  as  there  was  no  waiver  or 
basis  for  estoppel,  the  court  rightly  denied  the  defense  in- 
terposed by  Elbert  &  Getchell,  Incorporated. — Affirmed, 

Weaver,  C.  J.,  Gaynor  and  Stbvbns,  JJ.,  concur. 
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J.  S.  Bain  et  ah,  Appellants,  v.  H.  E.  Ullbrich  et  al.. 

Appellees. 

MOBTOAOE8:    Priority  Over  Attachment  Lien.    An  attaching  cred- 

1  itor  who  seeks  to  have  his  attachment  Hen  declared  senior  to 
the  lien  of  prior  mortgage-secured  negotiable  notes  must  show 
that  such  notes  were  without  consideration.  Especially  is  this 
true  when  the  mortgage  Is  prior  in  record  to  the  attachment 
lien.  In  the  absence  of  such  evidence,  the  law  will  presume  a 
valuable  consideration. 

VENI>OB  AND  PUBCHASEB:     Waiver  of  Vendor's  Lien.    A  ven- 

2  dor  waives  his  vendor's  lien  for  unpaid  purchase  price  (1)  by 
levying,  two  years  after  the  sale,  an  attachment  on  the  land 
for  damages  for  fraudulently  inducing  the  conveyance,  and 
(2),  with  a  petition  of  intervention  on  file  asserting  a  superior 
lien,  by  causing  his  attachment  lien  to  be  Judicially  confirmed, 
and  (3)  by  delaying  assertion  of  any  right  to  a  vendor's  lien 
until  shortly  prior  to  the  hearfng  on  the  petition  of  interven- 
tion. 

Appeal  from  Linn  District  Court. — F.  F.  Dawlhy^  Judge. 

April  13,  1920. 

Rbhbarino  Dbnibd  July  6,  1920. 

Action  at  law  for  damages,  aided  by  attachment.  R. 
Lord  intervened,  alleging  in  his  petition  that  he  was  the 
holder  of  a  prior  mortgage  upon  the  attached  property,  and 
asked  that  his  rights  thereunder  be  protected.  Judgment 
was  entered  in  the  main  action  as  prayed,  and  tlie  lien  of 
the  attachment  confirmed.  The  court  also  found  that  the 
lien  of  intervener  was  prior  and  senior  to  the  attachment 
lien^  and  that  plaintiflfs  were  not  entitled  to  a  vendors'  lien, 
as  alleged  in  their  answer  to  petition  of  intervention. 
Plaintiffs  appeal. — Affirmed, 
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Treichler  d  Treichler,  for  appellants. 

Frank  C.  Byers,  for  appellees. 

Stevens,  J. — I.  We  gather  from  the  abstract  and  argu- 
ment of  counsel  that,  on  or  about  October  6,  1916,  the 
Cedar  Rapids  Floral  Company,  a   corporation,   conveyed 

Lots  9  and  10,  Block  1,  Geo.  T.  Hedges  First 

^'  prioHtrovir     Addition   to   Cedar  Rapids,  to  Chester  A. 

Menf^"*""*^        Pelser,  and  thatj  on  September  5th,   Bain 

Bros.  Manufacturing  Company,  a  corpora- 
tion, conveyed  Lot  8  in  said  addition  to  said  Pelser.  The 
stock  of  the  Cedar  Rapids  Floral  Company  was,  at  the  time, 
owned  by  J.  S.  and  B.  L.  Bain,  who  also  owned  the  stock  of 
the  Bain  Bros.  Manufacturing  Company.  On  the  24th  day 
of  October,  1918,  plaintiffs  filed  their  petition  in  the  office 
of  the  clerk  of  the  district  court  of  Linn  County,  alleging 
that  the  deeds  conveying  said  above-described  property  to 
Pelser  were  obtained  by  fraud,  and  demanding  judgment 
against  them  for  $35,000.  The  record  discloses  only  the 
name  of  J.  S.  Bain  et  al.  as  plaintiffs,  but  we  assume  that 
B.  L.  Bain  joined  in  bringing  suit  for  damages.  A  writ  of 
attachment  was  issued  therein,  and  levied  upon  all  of  the 
above-described  real  estate  on  the  24th  day  of  October, 
1918,  and,  on  March  26,  1919,  judgment  was  entered  against 
UUerich  and  Pelser  for  $35,000,  and  the  Uen  of  the  attach- 
ment established  and  confirmed.  On  February  7,  1919,  R. 
Lord  filed  a  petition  of  inten^ention  in  said  cause,  alleging 
that,  on  or  abput  November  12,  1917,  Pelser  conveyed  Lots 
9  and  10  to  him  by  warranty  deed,  and,  on  September  16, 
Clarence  L.  Atwood,  grantee  of  Pelser,  conveyed  Lot  8  by 
quitclaim  deed  to  him.  The  consideration  expressed  in  the 
warranty  deed  is  Jl.OO  and  other  valuable  consideration, 
and  in  the  quitclaim  deed,  $250. 

On  April  30,  1919,  intervener,  by  amendment  to  his  peti- 
tion of  intervention,  alleged  that  the  said  deeds  conveying 
Lots  8,  9,  and  10  to  him  were,  in  fact,  mortgages,  executed 
to  secure  the  payment  of  a  note  of  $5,000,  executed  by  de- 
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fendantfi  to  him  on  November  16,  1917,  payable  February 
1,  1918.  Intervener  prayed  that  his  rights  be  preserved, 
and  that  his  lien  be  established  as  superior  to  the  lien  of 
plaintiff's  attachment. 

Plaintiffs,  for  answer  to  defendant's  petition  of  inter- 
vention, denied  the  execution  of  the  deeds  from  Pelser  and 
Atwood  to  intervener,  and  averred  that  the  deeds  conveying 
the  lots  to  Pelser  were  procured  by  fraud ;  that  the  deeds 
to  intervener  were  executed  without  consideration,  with 
notice  of  the  fraud  perpetrated  upon  pldintiff  by  defendants 
in  the  original  transaction ;  and  that  the  lien  of  the  deeds 
was  junior  to  vendors'  lien.  Intervener,  for  reply,  denied 
the  allegations  of  plaintiffs'  answer  to  the  petition  of  in- 
tervention, and  pleaded  a  waiver  by  plaintiffs  of  their 
alleged  vendors'  lien. 

The  court  found  that  the  deeds  to  intervener  are,  in  fact, 
mortgages  given  to  secure  the  payment  of  $5,000  and  in- 
terest; that  same  were  executed  prior  to  the  levy  of  the 
attachment ;  and  that  the  lien  thereof  is  superior  and  prior 
to  the  judgment  and  attachment  liens  of  plaintiffs;  and 
that  they  were  not  entitled  to  a  vendors'  lien.  As  indi- 
cated, plaintiffs  do  not  allege  or  claim  fraud  in  the  convey- 
ance of  the  lots  to  Lord,  but  only  that  same  was  executed 
without  consideration.  No  evidence  was  offered  by  either 
party  as  to  the  consideration  for  the  ?5,000  note,  but  in- 
tervener testified  that  the  deeds  were  executed  solely  for 
the  purpose  of  securing  the  payment  thereof. 

Counsel  for  appellants  contends:  (1)  That  the  con- 
veyance of  the  lots  to  Pelser  was  procured  by  fraud :  that 
the  burden  rested  upon  intervener  to  prove"  that  the  note 
and  deeds,  which  will  hereafter  be  referred  to  as  mortgages, 
were  executed  for  a  valuable  consideration,  without  notice, 
actual  or  constructive,  of  such  fraud;  (2)  that  plaintiffs 
had  a  vendors'  lien  on  said  lots,  which  was  prior  and  senior 
to  the  lien  of  said  mortgages.  We  will  dispose  of  the  fore- 
going propositions  in  the  order  stated.  The  grounds  alleged 
in  plaintiffs'  petition  for  an  attachment  were,  nonresidence 
of  defendants,  and  that  the  debt  sued  on  is  due  for  property 
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obtained  under  false  pretenses.  In  other  words,  the  attach- 
ment was  procured  and  issned  under  Code  Section  3878, 
and  not  Code  Section  3914,  relating  to  vendors.  Whether 
a  different  situation  would  be  presented  if  plaintiffs  had 
caused  a  specific  attachment  to  be  levied  under  Section 
3914,  we  need  not  determine.  Plaiutiffs  had  two  remedies 
for  the  fraud  perpetrated  upon  them:  They  could  either 
rescind  the  contract,  and  ask  a  cancellation  of  the  deed 
to  Pelser,  or  ratify  the  conveyance,  and  sue  for  damages. 
They  elected  to  pursue  the  latter.  Both  conv^ances  to 
intervener  were  executed  long  prior  to  the  institution  of 
plaintiffs'  suit  for  damages  and  the  levy  of  the  writ  of 
attachment ;  so  that,  in  i>oint  of  time,  the  lien  of  intervener 
is  prior  to  plaintiffs'  attachment  lien.  We  do  not  perceive 
in  exactly  what  manner  the  fraud  practiced  upon  plaiutiffs 
by  Pelser  in  procuring  the  deeds  from  the  Floral  Company 
and  Bain  Bros.  Manufacturing  Company  becomes  material 
in  the  controversy  between  plaintiffs  and  intervener.  Plain- 
tiffs' righis  under  the  attachment  are  the  same  as  those  of 
any  other  general  creditor.  It  is  not  alleged  or  claimed  that 
the  deeds  or  note  for  |5,000  were  executed  for  a  fraudulent 
purpose,  but  only  without  consideration.  None  of  the  au- 
thorities cited  by  counsel  sustain  their  contention  that  the 
burden  of  proving  that  the  mortgages  were  executed  for 
a  valuable  consideration,  without  actual  or  constructive 
notice  of  the  fraud  inducing  the  conveyance  of  the  lots  to 
Pelser,  rested  upon  intervener.  We  will  not  attempt  to 
distinguish  all  of  the  cases  cited,  but  desire  to  call  particu- 
lar attention  to  the  following: 

In  Robertson  t?.  Umted  States  Livestock  Co.,  164  Iowa 
230,  plaintiff,  in  his  petition,  prayed  the  rescission  and  can- 
cellation of  a  deed  conveying  certain  lots  in  DeSoto,  Iowa, 
to  defendant,  upon  the  ground  that  same  was  procured  by 
fraud.  Prior  to  the  commencement  of  said  suit,  the  defend- 
ant executed  a  note  to  J.  S.  Smith  and  C.  M.  Thompson, 
officers  and  members  of  said  corporation,  who  transferred 
the  same  to  the  Live  Stock  National  Bank  of  Omaha,  Neb- 
raska,  which   fhtervened  in   said   action,   alleging  that  it 
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acquired  said  note  for  a  valuable  consideration,  before 
maturity,  without  notice  of  any  infirmities  therein.  A  de- 
cree was  entered  in  the  court  below,  canceling  the  convey- 
ance and  dismissing  intervener's  petition,  and  intervener 
appealed.  This  court  held  that,  as  Thompson  and  Smith, 
the  payees  named  in  said  note,  were  oiHcers  and  members 
of  the  corporation,  they  must  have  had  notice  of  the  fraud, 
and  that,  as  the  mortgage  had  its  inception  in  fraud,  the 
burden  rested  upon  intervener  to  show  that  it  obtained 
the  same  in  good  faith,  for  a  valuable  consideration,  before 
maturity,  and  without  notice  thereof.  As  stated,  plaintiff 
in  the  above  case  elected  to  rescind,  and  have  a  cancella- 
tion of  the  conveyance,  instead  of  ratifying  the  same  and 
pursuing  a  remedy  at  law  for  damages. 

The  decision  of  the  Supreme  Court  of  Nebraska  in  South- 
wick  V.  Reynolds,  99  Neb.  393  (156  N.  W.  775),  does  not 
aid  plaintiffs.  Plaintiff  in  that  case  was  the  assignee  of 
an  unrecorded  contract  for  the  purchase  of  real  estate,  on 
which  the  assignor  had,  prior  to  the  assignment  of  said 
contract,  executed  a  mortgage  to  the  Great  Western  Com- 
mission Company,  which  mortgage  was  duly  recorded.  The 
defendants,  assignors  of  the  contract,  defaulted,  and  judg- 
ment was  entered  against  them.  The  commission  company, 
however,  filed  a  cross-petition,  setting  up  its  note  and  mort- 
gage, and  asked  that  the  lien  thereof  be  established  as  prior 
and  senior  to  plaintiff's  unrecorded  lien.  The  court  held 
that  the  burden  was  upon  cross-petitioner  to  prove  that  its 
mortgage  was  executed  for  a  valid  consideration,  without 
notice,  actual  or  constructive,  of  the  prior  unrecorded  con- 
tract, and  that  the  usual  presumption  under  the  negotiable 
instrument  law  that  the  note  was  executed  for  a  valuable 
consideration  did  not  obtain.  Apparently,  the  situation  of 
the  parties  in  the  above  case  and  in  the  case  at  bar  is  re- 
versed. The  lien  of  the  intervener  herein  is  admittedly,  in 
point  of  time,  prior  to  the  attachment  lien  of  plaintiffs.  In 
other  words,  in  the  cited  case,  cross-petitioner  was  seek- 
ing to  have  the  lien  of  a  recorded  mortgage;  whereas,  in 
the  case  at  bar,  plaintiffs  are  asking  to  have  their  attach- 
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ment  lien  declared  senior  to  the  prior  recorded  lien  of  in- 
tervener. Other  cases  cited  are  not  more  favorable  to  ap- 
pellants' contention  than  the  two  above  referred  to.  By 
electing  to  prosecute  a  suit  for  damages,  instead  of  rescind- 
ing and  asking  the  cancellation  of  the  deeds  to  Pelser, 
plaintiflfs  ratified  the  transaction,  and  confirmed  the  title 
in  defendants. 

The  lien  of  plaintiffs'  attachment  covered  only  the  in- 
terest of  Pelser  in  the  property  levied  upon,  and  would  be 
subject  to  a  prior  unrecorded  mortgage.  Hamm  Brewing 
Co.  V.  Flagstady  182  Iowa  826.  The  mortgages  in  contro- 
versy were,  however,  executed  and  recorded  prior  to  the 
levy  of  the  attachment.  Every  negotiable  instrument  is 
deemed  prima  facie  to  have  been  executed  for  a  valuable 
consideration  (Section  3060-a24,  Supplement  to  Code  1913) ; 
and  the  burden  clearly  rested  upon  plaintiff,  in  seeking  to 
have  an  attachment  lien  declared  senior  to  the  lien  of  a 
prior  recorded  mortgage,  to  prove  that  same  was  obtained 
without  consideration.  We  find  nothing  in  the  record  tend- 
ing in  any  JK^ay  to  indicate  that  the  $5,000  note  and  the 
instruments  executed  to  secure  the  same  were  without  con- 
sideration; indeed,  no  evidence  was  offered  upon  this  point. 

II.    The  only  reference  in  any  of  the  pleadings  filed  on 
behalf  of  plaintiffs  to  a  vendors'  lien  is  in  their  answer  to 
the  petition  of  inten^ention,  and  is  as  follows: 
I    "j  V  I  ~^r^^  "And  the  intervener,  if  he  has  any  claim, 

^'  Purchaser^      ^^®  same  is  junior  and  inferior  to  plaintiffs' 

vSidor's^Hcn      ^^^^  ^^  vendor.    Wherefore,  plaintiffs  ask,  in 

addition  to  the  prayer  in  their  original  pe- 
tition,, that  plaintiffs'  lien  as  vendor  be  established  in  and 
to  said  described  lots,  and  that,  whatever  interest  the  inter- 
vener may  have  therein,  that  the  same  be  held  junior  and  in- 
ferior to  plaintiffs'  lien  thereon." 

The  pleading  from  which  the  above  extract  is  taken  was 
filed  March  15,  1919,  11  days  before  judgment  was  entered 
in  the  main  case.  No  claim  to  a  vendors'  lien  was  asserted 
in  plaintiffs'  original  petition  against  the  defendants,  and, 
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so  far  as  appears  in  the  record,  none  has  been  asserted 
thereto,  except  as  stated  above^ 

Intervener,  in  his  reply  to  plaintiffs'  answer  to  the  peti- 
tion of  intervention,  alleged  that  they  have  waived  their 
right,  if  any  tliey  ever  had,  to  a  vendors'  lien,  and  contends 
in  argnmenf  that  they  have  blended  the  purchase  price  of 
the  land  in  the  main  action  with  other  considerations,  so 
that  the  precise  amount  thereof  cannot  be  ascertained,  and 
that  they  are  not,  therefore,  entitled  to  a  vendors'  lien. 
Section  2924  of  the  Code,  providing  for  a  vendors'  lien,  is 
as  follows: 

"No  vendor's  lien  for  unpaid  purchase  money  shall  be 
enforced  in  any  court  of  this  state  after  a  conveyance  by 
the  vendee,  unless  such  lien  is  reserved  by  conveyance, 
mortgage  ^or  other  instrument  duly  acknowledged  and  re- 
corded, or  unless  such  conveyance  by  the  vendee  is  made 
after  suit  by  the  vendor,  his  executor  or  assigns  to  enforce 
such  lien.  But  nothing  herein  shall  be  construed  to  de- 
prive a  vendor  of  any  remedy  now  existing  against  con- 
veyance procured  through  the  fraud  or  collusion  of  the  ven- 
dees therein,  or  persons  purchasing  of  such  vendees  with 
notice  of  such  fraud  or  lien." 

As  early  as  Allen  v,  Loring,  34  Iowa  499,  this  court 
held  that  a  vendor's  lien  is  not  based  upon  contract,  is  not 
an  equitable  mortgage  or  resulting  trust,  but  a  mere  equity. 
In  that  case,  the  court  said : 

**We  need  not  discuss  the  question  whether  the  assignees 
of  an  obligation  given  for  real  estate  have  the  same  right 
to  enforce  a  vendor's  lien  as  the  payee  and  vendor  himself 
has ;  because,  in  our  view  of  the  case,  if  Clemens,  himself, ' 
was  seeking  to  enforce  his  vendor's  lien,  as  against  an  at- 
taching creditor  without  notice  of  it,  his  right  must  be  de- 
jped.  And  this,  upon  the  doctrine  as  stated  by  this  court 
in  the  case  of  Porter  v.  City  of  Dubuque ^  20  Iowa  440.  It  is 
there  said  that  the  lien  of  a  vendor  is  not  based  upon  con- 
tract; nor  is  it  an  equitable  mortgage  or  resulting  trust, 
but  a  mere  equity.  It  is  but  a  naked  equity,  raised  and  ad- 
ministered by  courts,  and  which  will  be  enforced  or  denied, 
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even  between  the  parties,  where  no  counter  equity  arises,  as 
the  particular  case  may  seem  to  demand.  But  it  is  never 
allowed  to  override  or  take  priority  of  equities  or  rights 
of  third  persons,  which  have  attached  in  ignorance  of  such 
vendor's  equity.  It  is  not,  in  this  respect,  like  a  mortgage, 
or  any  other  lien  created  by  express  contract,* or  even  by 
statute." 

Substantially  the  same  language  was  used  by  the  court 
in  Spindler  v,  Iowa  d  0.  8.  L.  R.  Co.^  173  Iowa  348.  In 
the  last-cited  case,  the  court  held  that: 

"A. waiver  of  a  vendor's  lien  may  be  found  from  any 
conduct  on  the  part  of  the  vendor  which  shows  that  he  did 
not  rely  upon  the  lien,  or  has  abandoned  it;  and  this  may 
result  from  a  failure  to  assert  the  same  within  a  reason- 
able time." 

The  mere  commencement  of  an  action  for  damages,  aided 
by  attachment,  would  not,  however,  operate  as  a  waiver  of 
the  right  to  enforce  a  vendor's  lien.  Patterson  v,  lAnder, 
14  Iowa  414 ;  Stein  v,  McAuley,  147  Iowa  630.  •  As  already 
stated,  the  lots  in  question  were  conveyed  to  the  defendant 
Pelser  by  the  Cedar  Bapids  Floral  Company  and  Bain  Bros. 
Manufacturing  Company,  and  not  by  the  plaintiffs  herein. 
Whether  this  fact  alone,  as  plaintiffs  were  the  owners  of 
all  the  stock  of  the  said  corporations,  would  prevent  them 
from  asserting  a  vendor's  lien,  we  need  not  determine ;  but 
it  is  significant  that  plaintiffs  permitted  judgment  to  be 
entered  in  the  main  action  with  knowledge  of  plaintiffs' 
claim,  without  asserting  therein,  as  against  the  defendants, 
some  claim  to  a  vendor's  lien,  or  taking  some  steps  to  es- 
'tablish  and  enforce  the  same. 

It  is  alleged  in  plaintiffs'  petition  that  the  lots  in  ques- 
tion were  worth  in  the  neighborhood  of  J18,000,  and  that 
the  judgment  against  defendants  is  in  amount  almost  doubly 
the  value  of  the  lots.  Plaintiffs  brought  their  suit  for 
damages,  aided  by  attachment,  about  two  years  after  the 
transactions  complained  of  were  consummated.  Judgment 
was  not  entered  for  several  months  thereafter,  and  yet 
plaintiffs  have  taken  no  steps  to  enforce  a  vendor's  lien 
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against  the  lots,  except  as  above  stated ;  and  we  think  they 
should,  upon  the  record  before  us,  be  held  to  have  abandoned 
and  waivjed  any  right  they  may  have  had  to  vendor's  lien, 
as  against  the  rights  of  intervener.  See,  also,  Todd  v. 
Davey,  60  Iowa  532 ;  Owen  v,  Higgins,  113  Iowa  735 ;  Kret- 
zinger  v.  Entering,  169  Iowa  59.  Assuming,  further,  with- 
out deciding,  that  plaintiffs  might,  under  the  issues  and 
the  prior  holdings  of  this  court,  in  the  absence  of  waiver, 
be  entitled  to  a  vendor's  lien  upon  the  lots,  it  would  be 
impossible  for  the  court,  upon  the  record,  to  determine  the 
precise  amount  for  which  a  lien  should  be  established,  and 
fop  this  reason,  the  right  thereto  must  be  denied.  Erickson 
V.  Smith,  79  Iowa  374 ;  Smith  v.  Dayton,  94  Iowa  102. 

Other  questions  discussed  by  counsel  bear,  either  directly 
or  indirectly,  upon  the  propositions  already  considered, 
and  do  not  merit  separate  consideration.  It  follows  that 
the  judgment  of  the  court  below  is  right,  and  must  be — 
A^ffirmed, 

Weaver,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


Stina  Anderson  Blackmorb,  Guardian,  Appellee,  v.  City 

OF  Council  Bluffs,  Appellant. 

UIOTATION   OF   ACTIONS:      Boads   and   Streets— Dual   Notices. 

1  The  written  notice  necessary  to  avoid  the  three  months*  limi- 
tation of  actions  for  injury  on  account  of  defective  streets,  may 
be  ^ven  to  the  city  or  to  a  committee  thereof  having  the  mat- 
ter in  charge,  by  a  series  of  notices  which,  together,  set  forth 
the  "time,  place,  and  circumstances"  of  the  injury. 

TBIAXi:      Correct   But   Inexplicit   Instructions.     Correct   but   inex- 

2  plicit  instructions  are  su£Elcient,  in  the  absence  of  a  request  for 
the  more  explicit  one.  So  held  where  instructions  correctly 
stating  the  city's  duty  to  maintain  its  streets  did  not  draw 
any  distinction  between  the  duty  to  maintain  sidewalks  and 
crosswalks. 


-^ 
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TBIAIi:     Instructions — Insufficient  Exception.     An  exception  to  the 

3  effect  that  a  series  of  instructions  as  a  whole  did  not  completely 
instruct  as  to  the  respective  duties  of  the  city  and  pedestrians 
on  cross  streets,  is  not  sufficient  to  present  the  point  that  dif- 
ferent standards  of  care  rest  upon  the  city  as  regards  sidewalks 
and  crosswalks. 

MUNICIPAL  COBPOBATIONS:     Sidewalks  and  Crosswalks— Stand- 

4  ard  of  Care.  "Reasonable  care"  in  the  maintenance  of  streets 
is  a  standard  applicable  to  both  sidewalks  and  crosswalks. 

MUNICIPAL   COBPOBATIONS:      Defects   From    Snow    and   Ice — 

5  Notice.  Record  held  to  present  a  jury  question  on  the  issue  of 
notice  to  the  city  of  the  rough  and  uneven  condition  of  snow 
and  ice  on  the  public  street. 

Appeal  from  Pottawattamie  District  Court. — J.  B.  Rocka- 

PELLOw,  Judge. 

Fbbbuaey  23,  1920. 

Rehearing  Denied  July  6,  1920. 

Action  to  recover  for  injuries  received  by  a  fall  upon  one 
of  defendant's  sidewalks.  The  opinion  states  the  facts. 
Verdict  and  judgment  for  plaintiff.  Defendant  appeals. — 
Affirmed. 

Henry  Peterson,  for  appellant. 

Mayne  d  Green,  for  appellee. 

Gaynor,  J. — This  action  was  begun  June  21,  1915,  and 
was  brought  for  and  in  behalf  of  Anna  Anderson,  a  minor, 
to  recover  for  injuries  alleged  to  have  been  sustained  by 

her  through  a  fall  on  an  icy  street  crossing 

1       r  ISriTATIOK  v  €3 

iiv  ACTIONS:      near  the  corner  of  Broadway  and   Second 
streets:  Street  in   defendant   city.     The   injury  oc- 

curred on  the  11th  day  of  March,  1915.    The 
action  is  brought  by  her  guardian. 

The  usual  issues  were  tendered,  together  with  a  claim 
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that  the  action  is  barred  by  reason  of  a  failure  to  serve 
the  defendant  with  written  notice  of  the  injury,  as  re- 
quired by  Section  3447  of  the  Code  of  1897.  The  cause  was 
tried  to  a  jury,  and  a  verdict  returned  for  the  plaintiff. 
Judgment  being  entered  on  the  verdict,  defendant  appeals. 

It  is  contended  that  the  plaintiff  cannot  maintain  the 
action;  that  it  is  barred  by  the  provisions  of  Section  3447 
of  the  Code  of  1897,  which  provides: 

"Actions  may  be  brought  within  the  times  herein  limited, 
resx)ectively,  after  their  causes  accrue,  and  not  afterwards, 
except  when  otherwise  specially  declared : 

"1.  Those  founded  on  injury  to  the  person  on  account 
of  defective  roads,  bridges,  streets  or  sidewalks,  within 
three  monthsy  unless  written  notice  specifying  the  time, 
place  and  circumstances  of  the  injury  shall  have  been  served 
upon  the  county  or  municipal  corporation  to  be  charged 
within  sixty  days  from  the  happening  of  the  injury." 

The  contention  that  the  action  is  barred  is  bottomed 
on  the  thought  that  it  was  not  brought  within  90  days 
from  the  happening  of  the  injury,  and  that  notice  of  the 
injury  is  insufficient  to  avoid  the  bar,  because  it  did  not 
state  the  time  when  the  injury  occurred. 

On  the  17th  day  of  March,  1915,  notice  of  the  injufy 
was  served  on  the  defendant  city  in  the  following  words: 

**You  are  hereby  notified  that  the  undersigned  Anna 
Anderson,  while  walking  along  the  north  side  of  Broad- 
way near  the  corner  of  Second  Street,  fell  on  the  ice  which 
had  been  allowed  to  accumulate  at  said  point  and  was 
seriously  and  permanently  injured,  said  faU  breaking  and 
splintering  the  bones  of  her  leg  and  knee  to  such  an  extent 
that  she  will  be  permanently  crippled.  That  said  city  had 
permitted  a  large  amount  of  snow  and  rough  ice  to  remain 
in  the  regular  pathway  of  travel  at  said  point  and  that  the 
fall  and  injury  were  due  to  the  negligence  of  the  city  in 
that  respect,  and  that  the  undersigned  has  been  damaged 
thereby  in  the  sum  of  five  thousand  dollars. 

^Tou  are  further  notified   that  unless   adjustment  is 
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made  of  said  claim,  suit  will  be  commenced  for  said  in- 
jury." 

It  will  be  observed  that  this  notice  does  not  state  the 
time  of  the  injury.  Tlie  petition  Avas  dismissed  on  that 
ground.  Thereafter,  the  petition  was  amended,  and,  as 
amended,  stated  that,  on  the  22d  day  of  March,  the  city 
council  held  its  first  meeting  after  receiving  the  above  no- 
tice. .  The  matter  of  plaintiff's  claim  was  called  to  the  con- 
sideration of  the  city  council,  and  the  minutes  of  the  meet- 
ing show  the  following: 

"A  communication  from  Anna  Anderson  by  Mayne  & 
Green,  her  attorneys,  notifying  the  city  of  injuries  received 
while  walking  along  the  north  side  of  Broadway  near  the 
corner  of  Second  Street,  by  falling  upon  ice  which  had  been 
allowed  to  accumulate  at  this  point,  stating  that  she  was 
seriously  and  permanently  injured  and  had  been  damaged 
in  the  sum  of  $5,000,  was  presented  to  the  council,  read, 
and  on  motion  of  same  was  referred  to  the  judiciary  com- 
mittee and  the  city  solicitor." 

Immediately  after  the  reference  of  said  claim  to  the 
judiciary  committee  and  said  attorney,  as  above  set  out,  a 
further  and  additional  notice  was  served  upon  the  defend- 
ant, by  serving  it  on  one  of  the  members  of  said  judiciary 
committee,  to  which  said  claim  was  referred.  This  notice 
was  in  words  and  figures  as  follows,  to  wit: 
"To  Whom  This  May  Concern: 

"This  is  to  certify  that  Annie  Anderson  received  a  frac- 
ture of  the  inner  condyle  of  the  left  femur  on  March  11, 
1915,  by  falling  on  the  sidewalk.  Since  she  has  been  in 
Mercy  Hospital,  Council  Bluffs,  Iowa,  being  treated  for 
same. 

"Fracture  was  verified  by  X-Ray. 

"(Signed)     A.  V.  Hennessy,  M.  D:" 

A  demurrer  was  filed  to  the  petition  as  amended,  chal- 
lenging the  suflBciency  of  the  notices  to  take  the  case  out 
of  the  operation  of  the  bar  of  the  statute.  This  demurrer 
was  overruled.    This  is  assigned  as  a  reversible  error. 

The  object  of  the  notice  is  to  inform  the  city  of  the  time. 
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place,  and  circnmstances  of  the  injnry.  This,  for  the  pur- 
XK>8e  of  enabling  the  city  to  make  full  and  thorough  investi- 
gation of  the  injuries  and  the  accident  complained  of, 
within  60  days,  and  for  the  further  purpose  of  enabling 
the  city  to  investigate  and  determine  for  itself  whether 
there  was  a  defect  at  the  time  and  at  the  place  when  the 
injured  party  claims  to  have  received  injury.  In  Howe  v. 
Sioux  County^  180  Iowa  585,  a  case  involving  the  construc- 
tion of  this  particular  statute,  this  court  held  that  the  pur- 
X>06e  of  the  notice  is  to  enable  the  oificers  of  the  county 
sought  to  be  charged,  to  make  investigation,  and  that  the 
notice  must  specifically  state  the  time  of  the  injury,  the 
place  where  the  same  happened,  and  the  circumstances  sur- 
rounding the  transactions.  With  this  information,  the 
board  of  supervisors  or  other  officers  of  the  county  (or 
municipality)  are  enabled  to  investigate  and  determine 
whether  the  county  (or  municipality)  is  liable,  and,  if  so, 
what  course  to  pursue  with  reference  to  the  matter  of  mak- 
ing settlement,  or  preparing  to  make  defense  to  any  suit 
that  may  be  brought  against  it.  In  Neeley  v.  Incorporated 
Town  of  Mapleton,  139  Iowa  582,  it  was  held  that  the  ten- 
dency of  courts  is  to  construe  the  limitations  of  the  statute 
liberally,  provided  it  is  made  to  appear  that  the  notice  al- 
ready given  has  accomplished  the  purpose  for  which  it  is 
required,  and  that  the  purpose  of  the  notice  is  to  convey 
to  the  town  council,  within  the  time  limit,  information  as 
to  the  time,  place,  and  circumstances  of  the  injury,  so  that 
an  investigation  may  be  had  while  the  facts  are  fresh. 
While  the  statute  should  be  liberally  construed,  no  construc- 
tion should  be  indulged  in  that  emasculates  it,  or  deprives 
the  city  of  the  notice  which  it  is  the  intent  of  the  statute 
that  it  should  have,  to  wit,  notice  of  the  time,  place,  and 
circumstances  of  the  injury.  This  notice,  the  statute  pro- 
vides, shall  be  in  writing.  It  does  not  designate  the  par- 
ticular officer  of  the  city  on  whom  service  shall  be  made. 
The  notice  is,  therefore,  sufficient  if  it  conforms  to  the 
statute  as  to  time,  place,  and  circumstances,  and  is  in  writ- 
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ing,  and  is  served  on  any  officer  of  the  city  whose  relation 
to  the  city  is  such  that  notice  to  him  of  matters  affecting 
the  interest  of  the  city  is  notice  to  the  city.  It  follows,  there- 
fore, that  notice  to  one  charged  with  a  duty  to  the  city,  with 
respect  to  the  matters  concerning  which  the  notice  is  given, 
is  notice  to  the  city.  The  city  acts  through  its  officers. 
All  the  information  that  comes  to  it  must  come  through 
officers  charged  with  the  duty  of  acting  for  and  in  hehalf 
of  the  city.  It  will  be  noted  that  the  second  notice  was  in 
writing,  and  served  on  the  members  of  the  city  council  ap- 
pointed by  the  council  to  act  for  the  city  as  a  judiciary 
committee  in  the  investigation  of  this  particular  matter. 
While  acting  for  the  city  and  charged  with  the  duty  of 
investigating  this  matter,  these  officers  of  the  city  received 
this  additional  notice  in  writing,  in  which  is  given  the  time 
when  and  the  place  where  the  injury  occurred.  Though 
the  second  notice  was  not  signed  by  the  injured  party,  it 
was  served  by  one  authorized  to  act  for  her.  In  Neeley 
V,  Incorporated  Town  of  Mapleton,  139  Iowa  582,  there  was 
no  signature  to  the  notice  at  all,  and  yet  the  notice  was 
held  good.  See,  also,  Pardey  v.  Town  of  Mechanic8iHlle, 
112  Iowa  68.  If  the  notice  is  in  writing,  and  contains  in- 
formation as  to  the  time  and  place  and  circumstances  of 
the  injury,  or  is  sufficiently  specific  to  enable  the  officers  of 
the  city  to  know  the  time,  and  to  locate  the  place  where 
the  injury  occurred,  within  the  time  limit  fixed  by  the 
statute,  it  is  sufficient.  The  fact  that  it  is  not  addressed 
to  the  city  does  not  vitiate  it.  See  Klingman  v.  Madison 
County,  161  Iowa  422. 

In  order  to  prevent  the  running  of  the  statute  against 
plaintiff's  claim,  all  that  is  necessary,  under  the  statute, 
is  that  there  be  served  upon  the  municipaUty  notice  in  writ- 
ing, stating  the  time,  place,  and  circumstances  of  the  in- 
jury, suffteiently  clear  and  specific  to  enable  the  city  to 
investigate  and  determine  for  itseljf  whether  or  not  the 
claim  is  well  founded.  It  is  necessary  that  the  informa- 
tion be  given  within  60  days,  but  it  is  not  required  that  all 
the  information  be  given  in  one  paper,  or  at  one  time.    The 
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information  mnst  be  in  writing,  and  served  on  the  city 
within  the  60  days.  When  this  is  done,  the  bar  that  would 
otherwise  prevent  recovery  upon  the  claim  is  avoided.  The 
whole  theory  of  the  statute  is  that  one  injured  shall  not 
be  barred  of  a  right  to  recover  if  his  suit  is  not  brought 
within  3  months  from  the  time  of  the  injury,  if,  within  60 
days  of  the  injury,  he  give  the  city  notice  in  wfiting  of  the 
time,  place,  and  circumstances  of  the  injury.  If  the  in- 
formation which  the  city  is  entitled  to  is  conveyed  to  it 
in  writing  within  80  days,  it  cantiot  possibly  be  prejudicial 
because  the  information  was  conveyed  in  two  writings, 
rather  than  in  one.  If,  within  the  time  given  it  to  investi- 
gate, it  receives  all  the  information  it  is  entitled  to,  and  ' 
in  the  way  the  Statute  provides,  it  has  no  ground  for  com- 
plaint. In  this  case,  it  received  all  the  information  it  was 
entitled  to  within  the  60  days.  We  think  the  court  did  not 
err  in  holding  that  the  two  notices,  taken  together,  fulfilled 
the  purposes  of  the  statute,  and  that  plaintiff's  action  was 
not  barred  because  not  brought  within  90  days  from  the 
time  of  the  injury.  Actions  for  personal  injury  may  be 
brought  at  any  time  within  2  years.  When  the  notice  con- 
templated by  the  statute  is  served  within  the  60  days,  the 
plaintiff  has  2  years  in  which  to  prosecute  the  action. 

It  is  next  contended  that  the  court  failed  to  instruct 
the  jury  that  the  city  did  not  owe  as  high  a  duty  to  a 
pedestrian  to  keep  croHfttrnlks  free  from  snow  and  ice  as 
owed  in  keeping  its  sidnralks  free  from  snow  and  ice. 

The  court  instructed  the  jury  that  the  fact  that  ice  and 
snow  had  accumulated  on  the  walk  or  pathway,  and  had 
been  permitted  to  remain  there  for  a  considerable  length 

of  time,  even  though  it  caused  the  walk  to 
2.  Trial:   cor-      become  daugerous  and   unsafe,   would  not, 

r*»pt  but  \nex-  ^  ' 

JtrucUons  ^^  itself,  constitute  a  defect  for  which  the 

city  would  be  responsible  in  case  of  injury 
resulting  therefrom ;  that  it  is  only  where  snow  and  ice  are 
allowed  to  remain  upon  the  walk  until,  by  travel  thereon, 
or  from  other  causes,  the  surface  of  the  snow  or  ice  becomes 
rough,  ridged,  or  rounded,  in  such  manner  that  a  person, 
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in  the  exercise  of  ordinary  care,  could  not  pass  over  it 
without  danger  of  falling,  that  liability  attaches. 

The  court  instructed  the  jury  that  the  city  was  not  an 
insurer  of  the  safety  of  those  who  used  its  walks  or  cross- 
walks; that  the  only  duty  it  owed  to  pedestrians  was  to 
exercise  reasonable  care  to  see  to  it  that  its  walks  and  cross- 
walks were 'kept  in  a  reasonably  safe  condition  for  travel; 
that  all  that  was  required  of  the  city  in  respect  to  walks 
or  crosswalks  was  to  exercise  reasonable  care  to  see  to  it 
that  they  were  kept  in  a  reasonably  safe  condition  for 
travel.  This  clearly  states  the  duty  of  the  city  with  respect 
to  its  walks.  If  the  defendant  had  desired  a  more  specific 
statement  of  duty  touching  crosswalks,  or  if  it  had  desired 
the  court  to  caution  the  jury  touching  the  diflBlculties  which 
attend  the  keeping  of  crosswalks,  over  which  teams  may 
pass,  in  a  reasonably  safe  condition  for  travel  by  pedes- 
trians, it  should  have  specifically  asked  the  court  to  ampli- 
fy its  instructions  by  calling  this  fact  to  the 
^'  S^?o^tiona*^"      attention  of  the  jury.    This  was  not  done, 

insufflcient         i^  ig  true  that,  before  the  instructions  were 

exception.  ' 

read,  counsel  did  object  to  the  instructions 
as  a  whole,  and  based  his  objection  on  the  ground  that,  as 
a  whole,  they  did  not  completely  instruct  as  to  the  respec- 
tive duties  of  the  city  and  pedestrians  on  the  matter  of 
street  crossings.  This  was  not  specific  enough  to  advise  the 
court  that  the  defendant  was  contending  that  there  is  a 
difference  in  the  duty  of  municipalities  regarding  the  care 
it  owed  to  travelers  on  crosswalks,  or  places  where  people 
cross  over  streets  which  are  used  in  winter  by  teams  at- 
tached to  sleighs.  We  are  not  prepared,  however,  to  sub- 
scribe to  the  doctrine  found  in  many  cases  cited,  to  wit,  in 
Dupont  V.  Village  of  Port  Cheater,  204  N.  Y.  351,  354  (97 
N.  E.  735),  and  other  cases  like  that,  in  which  it  is  said: 
"Even  if  the  entire  removal  of  snow  from  a  crosswalk 
is  desirable  for  its  use  by  pedestrians,  the  ordinary  travel 
upon  a  street  necessarily  carries  more  or  less  snow  upon 
the  crosswalk,  and,  when  it  thaws  or  freezes  with  the  vary- 
ing .temperature,  it  would  be  quite  impossible,  except  by 
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continaous  effort,  to  keep  crosswalks  or  crossings  wholly 
free  from  snow  and  ice.  We  repeat  that  the  obligation 
resting  upon  a  municipality  to  keep  its  sidewalks  free  from 
snow  and  ice  does  not,  in  the  absence  of  express  provisions 
of  statute,  apply  to  the  same  extent  to  a  crosswalk  or  cross- 
ing on  a  public  street." 

When  the  city  opens  and  invites  the  traveling  public  to 
use  its  crosswalks,  it  assumes  the  duty  to  the  pedestrians 
to  see  that  reasonable  care  is  exercised  in  keeping  these  cross- 
walks in   a   reasonably   safe  condition   for 

4.    Municipal 

coBPORA-  travel.    If  it  fails  in  this,  it  fails  in  the  dis- 

TIONS : 

AidewaikR  and     charge  of  its  dutv  to  the  pedestrian.    What  is 

croflswalks : 

standard  of  reasonable  care  depends  upon  many  circum- 
stances and  conditions.  What  might  be  rea- 
sonable care  in  respect  to  one  matter  might  not  be  reasonable 
care  with  respect  to  another.  But,  in  either  ca.«{e,  the  exercise 
of  reasonable  care  is  required,  to  see  that  the  walk  on  which 
I)edestrians  are  invited  to  travel  is  reasonably  safe  for  their 
use.  More  than  reasonable  care  is  not  required  in  respect 
to  any  walk,  and  less  than  reasonable  care  will  not  satisfy 
the  requirements  of  the  law  in  respect  to  crosswalks.  But 
what  is  reasonable  care  must  be  measured  by  the  exigencies 
of  the  particular  case.  We  think  the  court's  instructions 
were  sufficiently  specific  on  this  point,  in  the  absence  of 
any  request  for  further  elaboration.  It  is  true  that  cross- 
walks are  not  only  used  by  pedestrians,  but  also  by  vehicles 
of  various  kinds,  and  that  vehicles  have  a  right  to  use 
them.  It  does  not  follow  necessarily  that  the  use  of  these 
streets  by  vehicles  renders  a  crosswalk  essentially  more 
dangerous.  It  may  do  so,  but  that  is  a  question  of  fact. 
If  this  crosswalk  was  rendered  more  dangerous  at  this 
particular  time  and  place,  by  reason  of  its  use  by  vehicles, 
reasonable  care  for  the  safety  of  travelers  required  more 
diligence  on  the  part  of  defendants 

We  find  no  reversible  error  here. 

r».  MUNICIPAL  ^^  ^®  ^^^*  contended  that  there  was  no 

TKw?f^"de-       actual  notice  to  the  city  of  the  conditions 

aaowand™ce-     ^"^1^^  caused  the  injury,  and  it  is  further 

notice.  claimed  that  the  conditions  had  not  existed 
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for  such  a  length  of  time  before  the  injury  that  the  city, 
by  the  exercise  of  reasonable  care,  might  have  discovered 
the  condition  and  removed  the  danger. 

This  is  a  fact  question,  and  was  resolved  by  the  jury 
against  defendant.  The  court  instructed  the  jury  on  this 
point,  in  substance,  that  the  city  would  not  be  liable  for 
the  injury  unless  it  had  actual  notice  of  the  defects  com- 
plained of,  or  that  they  had  existed  for  such  a  length  of 
time  that  the  city,  by  the  exercise  of  ordinary  care  and  pru- 
dence, should  have  known  of  the  condition  in  time  to  have 
remedied  the  same,  and  thereby  prevented  the  injury,  and 
said  that  there  is  no  duty  on  the  city  to  remove  snow  and 
ice  from  the  sidewalk  so  long  as  the  snow  and  ice  remain 
on  the  walk  in  its  natural  condition ;  that  the  city  only  be- 
came liable  when  the  snow  and  ice  becomes  ridged,  rounded, 
and  uneven,  and  is  made  to  assume  some  other  form  or 
present  some  other  danger  than  it  would  have  presented 
solely  from  natural  causes;  that,  to  entitle  plaintiff  to  re- 
cover, it  must  appear  that  the  snow  or  ice  had  become  and 
was,  through  artificial  cause,  rounded  and  uneven,  and  in 
a  condition  to  make  the  walk  unsafe;  that  this  condition 
had  existed  for  such  length  of  time  that  the  city,  in  the 
exercise  of  ordinary  care,  should  have  known  of  the  rough, 
uneven,  and  dangerous  condition  at  the  point  of  injury,  in 
time  to  have  remedied  the  same,  by  the  exercise  of  reason- 
able care,  before  the  injury  happened. 

We  are  satisfied  that,  as  to  the  knowledge  of  the  city 
of  the  defect,  a  fair  question  was  presented  in  the  record 
for  the  jury.  We  think  there  was  a  fair  question  for  the 
jury,  both  as  to  the  negligence  of  the  city  and  as  to  the  con- 
tributory negligence  of  the  plaintiff. 

This  covers  the  fifth,  sixth,  seventh,  and  eighth  proposi- 
tions submitted. 

It  is  next  contended  that  the  record  shows  that  the 
plaintiff,  prior  to  this  time,  had  suffered  a  fracture  of  the 
leg  injured  in  the  fall,  and  that,  by  reason  thereof,  the  leg 
now  injured  was  an  inch  shorter  than  normal,  and  that  the 
court  should  have  called  the  jury's  attention  to  this  fact, 
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vhen  it  came  to  consider  both  the  care  exercised  by  the 
plaintiff  and  the  amount  of  plaintiff's  recovery.  The  court 
did  touch  upon  this  question,  and  did  call  the  attention 
of  the  jury  to  the  fact  that  the  plaintiff  had  been  injured 
in  this  leg  prior  to  the  injury  complained  of ,  and  said : 

"In  determining  the  degree  of  care  which  should  have 
been  exercised  by  the  plaintiff's  ward,  ♦  ♦  »  you  may 
consider,  in  connection  with  all  other  facts  and  circum- 
stances throwing  light  thereon,  whether  or  not  the  plain- 
tiff's ward,  as  a  result  of  some  prior  injury,  had  experienced 
any  loss  of  the  use  of  her  left  limb,  so  as  to  require,  by 
reason  thereof,  greater  care  in  walking.  Whether  or  not 
the  plaintiff's  ward  was  guilty  of  negligence  which  con- 
tributed to  her  injury,  is  a  question  of  fact  for  your  deter- 
mination from  all  the  facts  and  circumstances  in  eWdence 
throwing  light  thereon.  »  »  •  The  plaintiff  cannot  re- 
cover in  this  action  unless  she  shows,  by  a  preponderance 
of  the  evidence,  that  she  was  guilty  of  no  negligent  act 
which  contributed  to  her  injury.  She  was  required  to  exer- 
cise that  degree  of  care  which  an  ordinary  prudent  person 
of  her  age  and  sex  would  have  exercised  under  like  cir- 
cumstances, and  if  she  did  exercise  such  care,  then  she  was 
not  guilty  of  negligence.  If  she  failed  to  exercise  such  care, 
then  she  would  be  guilty  of  negligence  defeating  her  re- 
covery.*' 

It  is  next  contended  that  the  verdict  is  excessive.  We 
have  examined  the  record,  and  do  not  find  the  verdict  so 
excessive  as  to  justify  our  interfereixce. 

Upon  the  whole  record,  we  find  no  reversi])le  error,  and 
the  cause  is — Affirmed, 

Weaver,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 
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Frederick  Lbrot  Burgess  et  al.,  Appellees,  v.  Bremer 

County,  Appellant. 

EMINENT  DOMAIN:     Answer  on  AppeaL    No  answer  is  necessary 

1  on  appeal  from  an  award  of  damages  in  eminent  domain  pro* 
ceedings. 

DAMAGES:     Unquestioned  Trial  Tbeory.     A  trial  theory  of  dam- 

2  ages  to  which  no  objections  were  in  any  wise  interposed  in  the 
trial  court  will  not  be  reviewed  on  appeal. 

WITNESSES:     Competency — ^Review  on  Appeal.  Record   held   in- 

3  sufficient  to  Justify  a  reversal  because  of  the  rejection  of  testi- 
mony bearing  on  damages,  on  the  ground  that  the  witness 
was  not  competent 

Appeal  from  Butler  District  Court, — M.  F.  Edwards^  Judge. 

July  6,  1920. 

Defendant  appeals  from  a  judgment  for  damages  for 
the  relocation  of  a  public  highway. — Affirmed. 

W.  H.  Wehrmucher,  County  Attorney,  and  E.  A.  Daw- 
son, for  appellant. 

Hurd,  Lenehan,  Smith  d  O'Connor  and  0.  6.  Burling, 
for  appellees. 

Stevens,  J. — Appellant's  record  in  this  case  comes  to  us 
in  almost  total  disregard  of  the  rules.  We  have,  with  diffi- 
culty, sorted  out  what  appear  to  be  the  principal  rulings  of 
the  court  complained  of.  Other  matters  discussed  are  not  so 
presented  as  to  permit  consideration  thereof.  The  proceed- 
ings for  the  relocation  of  the  highway  were  instituted  upon 
the  recommendation  of  the  county  engineer,  under  Sections 
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1527-rl  et  seq.,  Supplemental  Supplement  to  the  Code,  1915. 
The  highway,  as  originally  established,  ran  on  the  west  side 
of  and  parallel  with  the  right  of  way  of  the  Illinois  Central 
Railway  Company,  and  the  relocation,  which  was  for  the 
purpose  of  getting  it  away  from  the  encroachment  of  a 
stream,  transferred  it  to  the  opposite  side  of  said  right  of 
way.  Damages  were  claimed  for  both  the  vacation  and  the 
relocation  of  the  highway.  Upon  this  question  see  Yonoia 
V.  Modrachek,  189  Iowa  538. 

I.  After  the  trial  had  begun,  defendant 
^'  domaTx^          ^^®^  ^^  answer,  for  the  apparent  purpose  of 

SpSi'  ^         presenting  counsel's  theory  of  the  measure  of 

damages.  This  answer  was,  upon  motion^ 
stricken  by  the  court.  While  it  contained  some  irrelevant 
and  immaterial  matter  in  no  wise  prejudicial  to  plaintiflP, 
it  might  well  have  been  permitted  to  stand.  No  pleading 
was  necessary,  however,  and  certainly  appellant  was  not 
prejudiced  by  the  ruling  of  the  court.  Mason  v,  Iowa  Cent. 
R.  Co.,  131  Iowa  468;  Simons  v.  Mason  City  d  F.  D.  R.  Co., 

128  Iowa  139.  The  only  question  involved  upon  an  appeal 
from  the  action  of  the  board  of  supervisors  is  the  amount 
of  damages,  if  any,  to  which  the  claimant  is  entitled.  Pol- 
lard V.  DicMnson  County,  71  Iowa  438;  Dugan  v.  Dugan, 

129  Iowa  241. 

II.  The  court  instructed  the  jury  that, 
^  unqnes"'*         ^^  estimating  damages,  benefits  accruing  to 

thS^ry  ^^^^       plaintiff,  by  reason  of  the  relocation  of  the 

highway,  could  not  be  considered,  and  also 
that,  in  weighing  the  testimony  upon  the  question  of  value, 
the  jurors  might  use  and  be  guided  by  their  own  judgment, 
and  that  the  verdict  must  be  based  upon  the  evidence  and 
in  accordance  with  the  instructions.  Instructions  similar 
in  form  and  of  identical  import  were  sustained  by  this 
court  in  Neddermeyer  r.  Crawford  County,  190  Iowa  — . 
The  instruction  defining  the  measure  of  damages  was  not, 
apparently,  drawn  with  special  reference  to  Section  1527-r3 
of  the  Supplemental  Supplement,  1915,  which  provides: 
^*Tbat  if  by  the  change  of  any  road  herein  contemplated, 
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any  part  of  the  highway  abandoned  reverts  to  the  owner  of 
the  land  condemned,  then  and  in  that  case  the  owner,  by 
reason  of  the  relocation  of  such  highway,  shall  be  entitled 
to  such  damages  for  the  locating  of  such  new  highway 
which  exceeds  the  damages  sustained  by  reason  of  the  old 
highway,  taking  into  consideration  the  value  of  the  prem- 
ises immediately  before  and  after  such  old  road  is  aban- 
doned and  the  new  road  established." 

What  the  court,  in  fact,  told  the  jury  was  that  plaintiff 
was  entitled  to  recover  the  difference,  if  any,  between  the 
fair  market  value  of  the  whole  farm  immediately  before  and 
its  fair  market  value  immediately  after  the  change,  without 
taking  into  consideration  any  benefits  or  advantages  to 
plaintiff,  either  by  reason  of  the  vacation  of  the  old  or  the 
relocation  of  the  new  highway.  No  attempt  was  made  by 
either  party  to  bring  the  testimony  as  to  damages  within 
the  apparent  rule  of  the  statute.  This  was  doubtless  due, 
upon  the  part  of  counsel  for  defendant,  to  a  misinterpreta- 
tion of  the  effect  of  the  ruling  of  the  court  upon  the  motion 
to  strike  its  answer  and  upon  the  admission  of  evidence. 
The  measure  of  damages  fixed  by  Section  1527-r3  of  the 
Supplemental  Supplement  does  not  go  to  the  question  of 
benefits  accruing  to  the  owner  of  the  land  by  reason  of 
the  changed  location  of  a  highway  upon  his  land,  as  that 
term  is  applied  in  the  decisions  of  this  court  in  condemna- 
tion proceedings.  No  motion  was  made  on  behalf  of  de- 
fendant for  a  directed  verdict  upon  the  ground  that  no 
proper  measure  of  damages  was  shown,  nor  was  the  question 
raised  by  a  request  for  an  instruction  presenting  appel- 
lant's theory  of  the  statute.  Furthermore,  the  point  is  not 
preserved  by  proper  exception  in  the  court  below,  nor  is  it 
presented  in  substantial  compliance  with  the  rules  govern- 
ing procedure  in  this  court. 

III.    The  court  permitted  one  Cunning- 
^'  ^ip^tfncy :"      ^^^'  *  wituess  for  defendant,  to  testify  as 

appeal  **°         ^^  ^^  market  value  of  plaintiff's  land  be- 
fore and  after  the  establishment  of  the  high- 
way,  without  taking   into   consideration  any  advantages 
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that  may  have  accrued  on  account  of  the  change  in  the 
highway,  which  it  later  struck  from  the  record,  on  motion 
of  counsel,  upon  the  ground  that  the  competency  of  the 
witness  had  not  been  shown.  The  witness  was  apparently 
familiar  with  the  land  in  question,  and  competent  to  give  an 
opinion  on  the  subject;  but  his  answers  to  the  preliminary 
questions  tended  to  disqualify,  rather  than  to  qualify  him 
as  such  witness.  Other  testimony  was  offered  upon  this 
point,  and,  while  the  court, -in  the  exercise  of  its  discretion, 
might  properly  have  permitted  the  testimony  to  remain  in 
the  record,  we  do  not  think  its  exclusion  calls  for  a  re- 
versal of  the  judgment  below. 

IV.  Some  contention  is  made  by  counsel  for  appellant 
that  the  verdict  is  excessive ;  but  it  is  not  claimed  that  it  is 
the  result  of  passion  or  prejudice  on  the  part  of  the  jury, 
and  the  amount  arrived  at  is  well  within  the  limits  fixed 
by  the  plaintiff's  witnesses.  Furthermore,  the  question  is 
not  properly  presented  in  this  court.  As  we  find  no  re- 
versible error  in  the  record,  the  judgment  of  the  court  be- 
low is — Affirmed. 

Weaver,  C.  J.,  Ladd  and  Qaynor,  JJ.,  concur. 


Nellie  R.  Cavanagh,  Guardian,  et  al.,  Appellees,  v.  Frank 

A.  O'Connor  et  al.,  Appellants. 

TRUSTS:  Action  to  Ebforce — Law  (?)  or  Equity  (?).  A  trustee 
who  has  breached  his  agreement  to  furnish  the  trustor  with 
the  necessities  of  life  may  be  sued  at  law  by  the  trustor's  guard- 
ian to  recover  a  sum  suflScient  to  discharge  obligations  incurred 
by  the  guardian  in  furnishing  such  necessaries  to  his  ward. 

Appeal  from  Chickasaw  District  Court. — W.  J.  Springer, 

Judge. 

March  23,  1920. 
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Bbhbabing  Denied  July  6^  1920. 

Action  to  recover  for  board  and  lodging  furnished  one 
Bunion,  a  man  of  unsound  mind.  The  opinion  states  the 
facts  out  of  which  the  controversy  arises.  A  motion  was 
made  to  transfer  to  equity,  and  overruled.  From  this  rul- 
ing the  defendants  appeal. — Affirmed. 

Hurd,  Lenehan,  Smith  d  O'Connor,  for  appellants. 

JR.  Feyerbend,  for  appellees. 

Gaynor,  J. — ^This  is  an  appeal  from  the  action  of  the 
court  in  refusing  to  sustain  a  motion  to  transfer  the  cause 
to  the  equity  side  of  the  calendar  for  trial. 

For  a  better  understanding  of  the  immediate  facts  out 
of  which  this  controversy  arises,  it  is  necessary  that  we 
go  back  to  a  time  when  no  relationship  existed  between 
these  parties  at  all,  and  neither  owed  the  other  obligation 
or  duty,  and  then  to  a  time  when  the  obligations  and  du- 
ties involved  in  this  suit  arose,  and  the  circumstances  out 
of  which  the  new  relationship  arose.  In  1915,  Bunion  lived 
in  the  town  of  New  Hampton.  He  was  then  about  93  years 
of  age,  and  feeble  in  health.  He  was  possessed  of  consider- 
able property,  both  real  and  personal.  The  defendant 
O'Connor  was  an  attorney,  residing  in  the  city  of  New 
Hampton,  and  Kennedy,  a  banker.  About  this  time,  the 
Servant  Sisters  of  the  Holy  Ghost,  a  foreign  corporation, 
contemplated  the  erection  of  a  hospital  in  that  city.  In 
this  enterprise,  Bunion  seems  to  have  become  interested,  and 
out  of  this  came  a  desire  to  contribute  something  of  his 
substance  to  the  enterprise.  Bunion  and  the  defendants 
were  all  members  of  the  Catholic  Church,  in  good  standing. 
O'Connor  and  Kennedy  were  also  deeply  interested  in  the 
furtherance  of  the  purpose  of  the  Servant  Sisters  of  the 
Holy  Ghost,  and  they,  too,  desired  to  see  the  enterprise 
succeed.  Bunion  was  approached  by  these  defendants,  we 
presume  as  others  were  approached,  and  solicited  to  do 
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something,  in  a  charitable  way,  for  the  benefit  of  this  enter- 
prise. Without  entering  into  a  discussion  of  the  influences 
that  were  brought  to  bear  upon  Bunion  to  induce  him  to 
contribute  to  the  enterprise,  it  appears  that  warranty  deeds, 
in  the  usual  form,  were  executed  by  him,  conveying  to  these 
defendants  all  his  real  estate,  consisting  of  480  acres  in 
Texas  and  a  residence  in  New  Hampton.  He  also  trans- 
ferred to  them  all  personal  property  then  owned  by  him. 
As  part  of  the  same  transaction,  and  evidently  for  the  pur- 
pose of  evidencing  the  thought  of  the  parties  touching  the 
enterprise  contemplated  by  the  Servant  Sisters  of  the  Holy 
Ghost,  a  trust  agreement  was  entered  into  between  him  and 
these  defendants,  in  which  they  were  designated  as  trus- 
tees, to  manage  and  dispose  of  all  the  property  thus  trans- 
ferred to  them  by  Bunion.  This  trust  agreement,  in  its 
preamble,  recites  that: 

'^Whereas,  a  movement  is  on  foot  in  New  Hampton, 
Iowa,  for  the  erection  of  a  hospital  in  said  city  by  the 
Servant  Sisters  of  the  Holy  Ghost,  »  ♦  »  and  where- 
as, Bunion  is  desirous  of  providing  for  his  own  care  and 
comfort  and  necessities  so  long  as  he  shall  live  and  at  the 
same  time  assisting  in  said  enterprise;  it  is  therefore  here- 
by agreed,  by  and  between  Bunion,  party  of  the  first  part, 
and  W.  J.  Kennedy  and  F.  A.  O'Connor,  parties  of  the  sec- 
ond part,  that  said  second  parties  are  hereby  appointed 
and  constituted  trustees  of  th^  property  of  the  party  of  the 
first  part  to  handle,  manage  and  dispose  of  the  same, 
under  the  conditions  and  terms  herein  provided.^' 

Then,  after  reciting  the  conveyance  of  the  property  to 
said  O'Connor  and  Kennedy,  it  recites  as  follows: 

"It  is  further  agreed  that  second  parties  shall  hold  the 
legal  title  to  the  land  above  described,  free  from  any  trust 
limitations,  with  authority  to  sell  and  convert  the  same 
into  cash  as  soon  as  they  shall  deem  it  expedient  to  do  so, 
the  intention  being  to  authorize  and  direct  such  sale  and 
conversion  at  the  earliest  moment  consistent  with  good  busi- 
ness judgment ;  and  second  parties  are  hereby  authorized  and 
empowered  to  convey  said  property  to  any  purchaser  or  pur- 
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chasers  thereof  free  from  the  terms  and  limitations  of  this 
trust,  and  without  any  appraisement,  order  of  court  or 
other  restrictions  of  any  kind. 

"It  is  further  agreed  that  second  parties,  as  trustees, 
shall  out  of  the  funds  or  proceeds  arising  from  the  sale  of 
said  property,  pay  over  to  first  party  the  sum  of  J1,000 
for  such  special  purposes  and  use  as  first  party  may  desire 
to  make  of  same,  and  shall  pay  all  indebtedness  owing  by 
first  party  at  this  time,  including  any  mortgages  against 
any  of  said  property;  that  said  second  parties  as  trustees, 
shall  hold  the  remainder  of  said  funds  in  their  hands,  of 
such  time  and  purposes  as  are  herein  provided;  and  so 
long  as  said  property  or  the  funds  derived  from  the  sale 
thereof  remain  in  the  hands  of  second  parties  under  this 
agreement,  second  parties  agree  to  hold  same  in  trust,  and 
from  said  property  or  funds  or  from  the  income  therefrom, 
to  provide  first  party  with  all  necessary  board,  lodging, 
clothing,  washing  and  laundry,  nursing,  medical  attend- 
ance, and  a  nominal  amount  for  pocket  money  from  time 
to  time,  so  long  as  he  shall  live,  and  to  furnish  him  a  proper 
and  respectable  burial  in  case  of  his  death;  all  the  re- 
mainder of  said  property  or  the  funds  derived  from  the 
sale  thereof  shall  be  devoted  to  hospital  purposes  as  herein- 
after provided. 

"Second  parties  are  hereby  authorized  to  apply  proceeds 
from  the  sale  of  said  property  in  whole  or  in  part,  or  the 
property  itself,  (so  far  as  same  may  remain  unsold)  to  aid 
the  said  Servant  Sisters  of  the  Holy  Ghost  in  the  erection 
of  a  hospital  in  New  Hampton,  Iowa,  and  in  the  purchase 
of  a  proper  site  therefor;  provided,  however,  (if  first  party 
be  living  at  said  time)  that  before  any  of  said  property  or 
funds  shall  be  used  for  hospital  purposes  as  above  pro- 
vided, said  Servant  Sisters  of  the  Holy  Ghost  shall  first 
legally  obligate  themselves  by  written  contract  to  continue 
to  furnish  first  party  all  necessary  board,  lodging,  clothing, 
washing  and  laundry,  nursing,  medical  attendance,  and  a 
nominal  amount  for  pocket  money  from  time  to  time  so  long 
as  he  shall  live,  and  to  furnish  him  respectable  and  proper 
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burial  in  case  of  his  death  and  said  contract  shall  provide 
that  first  party  shall  be  assigned  a  suitable  and  comfortable 
room  in  said  hospital.^ 

It  will  be  noted  that,  in  this  agreement,  there  is  no  time 
specified  in  which  this  hospital  shall  be  erected.  There  is 
no  time  provided  in  which  the  Servant  Sisters  of  the  Holy 
Ghost  shall  obligate  themselves  to  perform  any  of  the  con- 
ditions of  this  agreement.  The  obligation  to  furnish  to 
Bunion  the  things  which  the  contract  calls  for,  and  to  which 
he  is  entitled  because  of  the  agreement,  was  assumed  by 
these  defendants,  CFConnor  and  Kennedy,  and  that  duty 
rests  upon  them  until  such  time  as  they  may  be  relieved 
by  a  transfer  of  the  property  to  the  Servant  Sisters  of  the 
Holy  Ghost.  It  does  not  appear  that  the  Servant  Sisterg 
of  the  Holy  Ghost  have  assumed  any  of  the  obligations  that 
this  contract  calls  for.  It  does  not  appear  that  the  hos- 
pital has  been  erected,  or  any  provision  made  for  his  enter- 
tainment at  a  hospital.  No  obligation,  therefore,  rests  upon 
the  Servant  Sisters  of  the  Holy  Ghost  now,  and  none  can 
arise  until  the  property  is  transferred  to  them,  and  they 
have  assumed  the  obligations.  We  have  to  deal,  therefore, 
only  with  the  obligation  assumed  by  the  defendants  O'Con- 
nor and  Kennedy.  It  will  be  further  noted  that  the  pri- 
mary purpose  in  the  transfer  of  the  property  to  O'Connor 
and  Kennedy,  and  in  the  agreement  supplemental  thereto, 
was  to  secure  to  Runion  the  necessities  of  life,  so  long  as 
he  should  live.  His  agreement  to  assist  in  the  enterprise 
was,  therefore,  subordinated  to  this  principal  purpose,  and 
was  acquiesced  in  by  the  parties  to  the  agreement.  The 
obligation  assumed  was  in  consideration  of  the  conveyance 
to  them  of  this  property,  and  the  execution  of  this  agree- 
ment. They  obligated  themselves,  first,  to  pay  over  to  Run- 
ion  the  sum  of  J1,000 ;  second,  to  pay  all  his  indebtedness, 
including  any  mortgages  against  the  property ;  and  third,  to 
provide  him  with  all  necessary  board,  lodging,  clothing, 
washing  and  laundry,  nursing,  medical  attendance,  and  a 
nominal  amount  of  pocket  money,  from  time  to  time,  so 
long  as  he  should  live,  and  to  furnish  him  a  proper  and 
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respectable  burial  at  his  death.  It  will  be  noted  that  it  is 
only  the  remainder  of  the  property,  or  the  fund  derived  from 
the  sale,  that  is  to  be  devoted  to  hospital  purposes.  It  will 
be  noted  that  it  is  further  provided  that,  before  any  of  the 
property  or  funds  shall  be  used  for  hospital  purposes,  the 
Servant  Sisters  of  the  Holy  Ghost  shall  first  legally  obligate 
themselves,  by  written  contract,  to  continue  to  furnish  the 
first  party  the  things  agreed  to  be  furnished  by  O'Connor 
and  Kennedy. 

The  petition  recites  that,  after  the  contract  was  exe- 
cuted, and  on  or  about  the  1st  of  November,  the  defendants 
O'Connor  and  Kennedy  agreed  with  Bunion  that  he  might 
select  a  place  in  which  to  live,  where  he  could  receive  the 
care  and  comforts  which  they  had  contracted  to  give  to 
him ;  that  he  selected  a  home  in  a  private  family,  and  in 
this  home  received  the  comforts  and  the  necessities  contem- 
plated by  the  contract.  It  recites  further  that  he  has  been 
in  this  home  for  a  considerable  length  of  time,  and  has 
been  receiving  there  the  things  which  the  defendants  con- 
tracted to  give  him;  that  the  defendants  have  performed 
no  part  of  the  conditions  of  the  contract  on  their  part  to 
be  performed,  and  have  given  to  Bunion  none  of  the  things 
which  the  contract  calls  upon  them  to  furnish,  though  de- 
mand has  been  made  therefor. 

The  action  is  brought  to  recover  from  these  defendants 
a  sum  of  money  sufficient  to  liquidate  the  obligations  which 
the  defendants  assumed  to  discharge  in  his  care  and  keep- 
ing since  the  execution  of  the  agreement.  So  far  as  this 
record  is  concerned,  the  only  question  to  be  determined  is 
the  amount  which  these  defendants  should  be  called  upon 
to  pay.  The  action  is  brought  by  th^  guardian  of  his  prop- 
erty, and  it  is  brought  to  enforce  a  contract  of  obligation 
— an  obligation  to  provide  Bunion  with  all  necessary  board, 
lodging,  clothing,  washing,  etc.  We  take  it  that  this  neces- 
sary board,  lodging,  etc.,  were  furnished  Bunion  at  the  in- 
stance of  his  guardian.  Bunion  is  now  of  unsound  mind, 
and  under  guardianship.  The  agreement  to  furnish  him 
these  things  was  an  agreement  with  Bunion.  His  guardian 
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stands  in  his  place,  and  seeks  to  enforce  this  agreement. 
It  involves  no  equitable  features.     It  involves  simply  the 
enforcement  of  a  contractual  obligation,  of  which  the  law 
takes  cognizance.    There  is  clearly  a  privity  contract  be- 
tween these  trustees  and  Bunion.    The  Servant  Sisters  of 
the  Holy  Ghost  can  have  no  interest  in  the  fund  until  such 
time  as  the  contractual  obligations  now  existing  between 
Bunion  and  the  defendants  have  been  fully  discharged. 
There  is  no  need  of  any  accounting.    All  the  rights  of  the 
Servant  Sisters  of  the  Holy  Qhost  in  this,  contract  are 
subordinate  to  the  rights  of  Bunion,  which  are  now  sought 
to  be  enforced.    While  a  court  of  equity  might  have  taken 
cognizance  of  this  controversy,  and,  by  decree,  enforced 
the  rights  of  this  plaintiff  against  these  defendants,  yet  its 
jurisdiction  is  not  exclusive.    Plaintiff,  having  invoked  the  . 
aid  of  a  court  of  law,  is  entitled  to  have  his  rights  adjudged 
and  adjusted  in  a  court  of  law.    The  action  is,  in  its  nature,   \ 
an  action  for  money  had  and  received  for  the  use  and  bene- 
fit of  this  defendant,  and  such  actions  are  not  solely  cog- 
nizable in  a  court  of  equity.    It  is  the  general  holding  that, 
where  money  is  received  for  the  use  and  benefit  of  another, 
and  an  express  promise  is  made  to  pay  it,  an  action  at  law 
may  be  maintained  for  its  recovery.    Of  course,  it  is  true, 
ordinarily,  that  an  action  at  law  for  money  had  and  re- 
ceived will  not  lie  against  the  trustees  while  the  trust  is 
stiU  open,  but,  where  the  instrument  creating  the  trust  con- 
tains an  express  promise  to  pay  to  the  creator  of  the  trust 
for  his  use  and  benefit,  a  law  court  will  enforce  the  promise, 
and  clearly  so  when  the  amount  which  the  contract  calls 
for  is  easily  and  definitely  ascertainable.    Thus  it  has  been 
held  that,  wliere  there  is  an  express  promise  by  the  trustee 
to  pay  the  beneficiary  a  certain  part  of  the  income,  assump- 
sit will  lie  upon  the  promise.     See  Weston  v.  Barker,  12 
Johns.     (N.  Y.)   *276;  Dlas  v.  BrunelVs  Exr,,  24  Wend. 
(N.  Y.)  9;  Roper  v.  Holland,  3  Adolphus  &  Ellis  99.    Of 
course,  these  authorities  are  not  strictly  in  point,  but  are 
suggestive  on  the  point  here  under  consideration. 

There  is  no  reason  suggested  in  this  record,  either  l^al 
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or  equitable,  why  this  promise  to  the  old  man  has  not  been 
performed.  We  take  it  the  property  has  been  converted 
into  monejy  and  is  now  in  the  hands  of*  the  trostees.  If 
the  only  objection  to  the  payment  is  that  the  amonnt  de- 
manded is  excessive,  that  matter  can  be  determined  in  a 
conrt  of  law,  as  well  as  in  a  conrt  of  eqnity.  We  see  no 
reason  for  interfering  with  the  action  of  the  conrt  in  over- 
mling  the  motion.    Its  action  is,  therefore, — Affirmed, 

Weaver,  C  J.,  Ladd  and  Stevens,  JJ.,  concur. 


Bertha  Collins,  Appellee,  et  al.,  Appellants,  v.  G.  R. 
Ahrens,  Administrator,  et  al.,  Appellees. 

WILLS:      Actton   to   Constme — Oreditom.     Creditors   of   one   who 

1  might  inherit  if  a  will  be  construed  in  a  given  way  may  not 
maintain  an  action  to  construe  such  will. 

APPEAL  AKD  EBBOB:    Points  Koticed  by  Court  Sua  Sponte.    The 

2  appellate  court  will  note,  on  its  own  motion,  that  a  cred- 
itor of  a  possible  legatee  under  a  will  may  not  maintain  an 
action  to  construe  the  will,  and  therefore  has  no  right  to  main- 
tain appeal  from  a  decision  adverse  to  such  possible  legatee, 
even  though  such  point  was  not  raised  in  the  trial  court. 

Appeal  from  Benton  District  Court, — James  W.  Willbtt, 

Judge. 

April  6,  1920. 

Behearing  Denied  July  6,  1920. 

The  trial  court  dismissed  a  petition  of  said  Collins  to 
construe  a  will.  Said  interveners  Hartman  Company  ap- 
peal.— Affirmed. 

C,  W.  E.  Snyder,  for  appellant. 
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Tohin  d  Tohin  aud  R.  S.  Milner,  for  appellees. 

Salinger^  J. — I.  Bertha  Collins,  aii  heir  of  Catherine 
Tumbull,  deceased,  instituted  an  action  to  have  that  will 
construed.     She  asserted  that  there  was  intestacy  as  to 

certain  10  shares  of  bank  stock,  to  the  half 
^'  Son^to*  con^      ^^  which  she  was  entitled  by  inheritance. 

ito?8.'    ^^^'     ^^  *^^^^  ^^  intestacy,  one  D.  A.  TurnbuU 

was,  by  inheritance,  entitled  to  the  other  5 
shares-  A  creditor  of  said  D.  A.  Turnbuirs  had,  by  gar- 
nishment and  levy,  brought  proceedings  to  subject  said  5 
shares  to  his  debt.  He  then  intervened,  and  asked  the  court 
to  construe  the  will  in  such  manner  as  that  the  debtor 
would  inherit  said  5  shares.  The  trial  court  dismissed  the 
petition,  and  thus  held  that  the  will  took  said  shares  from 
both  Collins  and  Tumbull.    The  intervener  only  appeals. 

At  the  outset,  appellee  urges  upon  us  that  the  appellant 
has  no  right  to  maintain  an  action  to  construe  said  will. 
Assuming,  for  the  purposes  of  present  discussion,  that  ap- 
pellees have  not  waived  the  right  to  make  this  objection, 
we  think  that  the  objection  is  valid.  It  was  squarely  held,  in 
Higgins  r.  Downs,  101  App.  Div.  119  (91  N.  Y.  Supp.  937), 
that  a  judgment  creditor  of  a  beneficiary  cannot  sue  to 
determine  the  estate  of  the  beneficiary.  Speaking  to  the 
giving  construction  to  a  doubtful  or  disputed  clause  in  a 
will,  Mr.  Pomeroy,  in  the  third  volume  of  his  work  on 
f^quity  Jurisprudence  (IM  Ed.),  says  (page  2301)  : 

"In  accordance  with  this  doctrine,  which  regards  a  trust, 
express  or  implied,  as  essential  to  the  jurisdiction,  it  neces- 
sarily follows  that  the  suit  can  only  be  maintained  by  some 
party  directly  interested  in  the  trust  under  the  will;  that 
is,  by  an  executor  or  a  trustee,  or  by  a  cestui  que  trunty  or 
a  legatee;  it  cannot  be  maintained  by  an  heir  at  law,  or 
a  devisee  of  a  mere  legal  title,  and  much  less  by  a  creditor." 

For  this  text,  a  veiy  largo  number  of  cases  are  cited  by 
the  author.  It  was  ruled,  in  Clark  r.  Carter,  200  Mo.  515 
(98  S.  W.  594),  that  a  purchaser  of  land  from  an  executrix 
cannot  proceed  to  have  a  will  construed.    We  held,  in  De 
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Rousse  v.  Williams,  181  Iowa  379,  at  387,  that  a  debtor 
who  has  no  more  than  a  right  to  assert  an  interest  in  prop- 
erty nnder  a  will  is  not  obliged  to  a-ssert  such  right 
to  benefit  his  creditors,  and  that  he  is  at  liberty  to  make 
an  election  not  to  acquire  property.  An  heir  might,  by 
successfully  contesting  a  will,  obtain  means  out  of  which 
payment  of  his  debts  could  be  made.  The  same  result  might 
follow  from  his  succeeding  in  having  the  testament  given 
a  certain  construction.  But  no  one  will  claim  that  his 
creditor  can  contest  the  will  and  thus  ultimately  obtain 
satisfaction  of  his  debt.  We  can  see  no  reason  why  one 
who  would  have  no  standing  to  contest  a  will  has  standing 
to  have  it  construed. 

II.  The  only  response  of  appellant  is  that  no  objection 
was  made  below  to  the  intervention,  and  that,  therefore, 
none  may  be  made  now.  There  was  no  occasion  for  those 
„    ,  opposed  to  the  intervention  to  concern  them- 

2.    Appral  and  *^'- 

ebrob:  selves  much  about  it,  and  the  record  shows 

pointA  no-  , 

ticed  by  court     that  little  attention  was  paid  to  it.    It  was 

of  no  importance,  because  the  result  to  the 
intervener  would  be  precisely  the  same,  whether  it  appeared 
in  the  case  or  not.    The  proceeding  to  construe  the  will  is 
one  in  rem.     Its  object  was  to  fix  the  status  of  the  title 
to  property.    It  was  being  brought  by  an  heir  who  had  the 
Hght  to  bring  it.    If  the  court  held  the  will  did  not  dispose 
of  the  stock  shares,  then  TurnbuU  was  the  owner  of  half 
of  these  shares,  and,  necessarily,  the  attachment  of  the  in- 
tervener would,  in  that  event,  hold  the  property  for  the 
creditor.    Being  in  rem,  so  fixing  the  status  would  fix  it  for 
thiff   creditor,   whether  a   party  or  not.     If,  on  the  other 
hnnd,  at  the  siuit  of  Collins  the  court  found  that  there  was 
no    intestacy^    -^j,^  ^1,^^,   therefore,  Collins  owned  none  of 
the  f^hareR,  that  finding  would  govern  the  title  of  TurnbuU, 
^nd  intervener  would  have  nothing  to  seize,  whether  it  ap- 
peared in  the  f?i,[^  ^^  did  not.    Its  presence  in  the  case  be- 
came   material    for  the    first  time  when  Collins  submitted 
o   «^r  defeat,    and  intervener  alone  appealed.     It  follows 
the   objection  raised  by  appellees  must  be  sustained. 
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In  view  of  what  has  been  said,  it  may,  perhaps,  be  un- 
necessary to  add  that  this  objection  is  one  we  should  have 
raised  on  our  own  motion.  The  fair  effect  of  the  law  on 
the  subject  is  that  equity  has  no  jurisdiction  to  construe 
a  will  at  the  insistence  6f  a  mere  creditor  of  one  who  might 
inherit  if  the 'will  be  construed  a  given  way.  If  that  is 
so,  we  could  not  reverse  at  the  instance  of  such  creditor, 
and  would  have  to  raise  for  ourselves  the  point  that  he  had 
no  standing  to  maintain  his  appeal. — Afflrmed. 

Weaver,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Mildred  Conklin,  Appellant,  v.  City  op  Dbs  Moines, 

Appellee. 

APPEAIj  and  EBBOB:    Law  of  Case.    The  law  as  declared  on  ap- 

1  peal  must  necessarily  govern  the  retrial  on  the  same  pleadings 
and  facts. 

NtJISANCE:     Abated  Permanent  Nnlsance — Measure  of  Damages. 

2  The  measure  of  damages  for  a  nuisance,  permanent  in  its  na- 
ture but  fully  abated  prior  to  the  bringing  of  action,  is  the 
depreciation  in  rental  value  for  the  time  between  the  creation 
of  the  nuisance  and  its  abatement. 

« 

Appeal   from   Polk   District    Court. — Lawrence  DeGrapf, 

Judge. 

July  6,  1920. 

Action  to  recover  damages  for  diverting  water  on  plain- 
tiff's land;  through  a  ditch  constructed  by  the  defendant. 
At  the  conclusion  of  all  the  evidence,  the  court  directed  a 
verdict  for  the  defendant.  Plaintiff  appeals.  For  a  full 
statement  of  the  facts,  see  opinion  of  this  court  on  former 
appeal,  reported  in  184  Iowa  384. — Affirmed. 

8,  B,  Allen,  for  appellant. 
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H,  W,  By  era,  Reaon  S.  Jones,  C.  A.  Weaver,  and  Paul 
Hewitt,  for  appellee. 

Gaynor,  J. — Plaintiff  is  the  owner  of  a  certain  tract  of 
land  in  the  city  of  Des  Moines^  and  claims  that  the  defend^ 
ant  wrongfully  constructed  a  ditch,  in  such  a  manner  and 
way  as  to  divert  the  water,  both  surface  and  flood  water, 
from  its  natural  channels,  and  cast  it  upon  plaintiff's  land. 
Her  claim,  briefly  stated,  is  that  the  ditch  was  constructed 
by  the  defendant;  that  it  was  so  constructed  that  water 
coming  from  the  ditch  flowed  over  her  premises;  that  the 
water  so  coming  would  not,  in  the  natural  course  of  drain- 
age, pass  onto  her  land ;  that  no  provision  was  made  for  its 
escape  as  it  accumulated  in  the  ditch,  except  over  plaintiff's 
premises;  that,  during  the  years  1903  to  1909,  inclusive, 
defendant,  through  the  channel  so  created,  caused  the  water 
above  plaintiff's  land  to  be  carried  through  said  ditch  onto 
plaintiff's  land ;  that  the  effect  of  this  was  to  prevent  plain- 
tiff from  raising  any  crop  upon  the  portion  of  the  land  each 
successive  year  between  said  dates. 

She  divides  her  petition  into  two  counts.  In  the  first 
count,  she  seeks  to  recover  damages  for  the  injury  to  the 
land  occasioned  by  the  act  of  the  defendant  aforesaid.  In 
the  second  count,  she  alleges  that,  by  reason  of  the  act  afore- 
said, waters  that  did  not  come  upon  her  land  were  wrong- 
fully cast  upon  the  land  through  said  ditch,  and  remained 
there  to  her  great  damage ;  that,  subsequently,  the  board  of 
supervisors  of  Polk  County,  observing  the  condition,  estab- 
lished a  drainage  district,  in  which  this  land  of  plaintiff's 
was  included;  that,  through  this  drainage  district  so 
created,  they  properly  established  a  ditch  to  carry  off  the 
waters,  and  the  evidence  shows  it  did  this;  that,  subse- 
quently, plaintiff's  land  was  assessed  for  its  i)roportion  of 
the  cost  of  draining  the  entire  district,  on  the  theory  that 
she  was  benefited  to  that  extent;  and  that  her  equitable 
apportionment  of  the  cost  was  f  1,000.  She  alleges  that,  be- 
sides this,  the  drainage  district  appropriated  certain  of  her 
lands,  the  use  of  which  has  been  entirely  lost  to  her  through 
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the  action  of  the  board.  She  claims  that  it  would  not  have 
been  necessary  to  have  established  this  ditch,  if  it  had  not 
been  for  the  act  of  the  defendant  aforesaid.  In  this  second 
count,  she  claims  a  right  to  recover  for  the  value  of  the 
land  taken  by  the  drainage  district,  together  with  the 
amount  which  she  was  required  to  pay  as  special  benefits 
accruing  to  her  by  reason  of  the  establishment  of  the  district 
and  the  putting  in  of  the  ditch. 

The  defendant  filed  a  general  denial,  practically. 

Upon  the  issues,  the  cause  was  tried  to  a  jury.  At  the 
conclusion  of  all  the  testimony,  the  court  directed  a  verdict 
for  the  defendant,  and  from  the  action  of  the  court  the 
plaintiff  appeals,  and  assigns  error.  Not  all  the  errors 
assigned  need  be  discussed  in  the  disposition  of  this  case. 

This  case  was  here  before  on  appeal.  The  opinion  of  the 
court  is  found  in  184  Iowa  384. 

As  we  have  said,  we  need  not  discuss  all 
1.  M'l'hUii.  AND       the  questions  that  are  urged  here.     Many 

Error:     law  .    ,  .  7    ,  ,      * 

of  cane.  of  these  questions  were  settled  on  the  former 

appeal,  and  the  holding  of  this  court  on  the 
former  appeal  is  the  law  of  this  case.  On  the  former  trial, 
it  was  urged  that  plaintiff  was  entitled  to  recover  the 
amount  assessed  against  her  as  benefits  in  the  establish* 
ment  of  the  drainage  district,  and  recovery  was  sought  upon 
the  same  theory  that  is  urged  here,  to  wit :  that  it  represents 
the  cost  of  abating  the  nuisance  created  by  the  act  of  the 
defendant  complained  of.  The  record  on  this  point  is  the 
same  now  as  it  was  then.    We  then  said : 

"It  would,  therefore,  be  manifestly  impossible  for  a  jury 
to  determine  the  cost  to  plaintiff  of  the  abatement  of  the 
nuisance  by  a  public  drainage  improvement.  To  permit  the 
jury  to  do  so  would  open  up  a  field  of  speculation  only." 

This  holding  was  based  upon  the  thought  that  the  evi- 
dence relied  upon,  to  wit,  the  amount  assessed  against 
plaintiff's  land  for  the  improvement,  did  not  measure  the 
cost  to  the  plaintiff  of  abating  the  nuisance.  The  plaintiff 
did  not  abate  the  nuisance.  The  nuisance  was  abated 
through  the  action  of  the  board  of  supervisors  in  establish- 
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ing  the  drainage  district,  and  the  construction  of  the  ditch 
through  the  drainage  district  so  established.  It  is  conceded 
that  this  abated  the  nuisance,  and  relieved  plaintiff  of  all 
the  water  which  she  says  was  wrongfully  carried  upon  her 
land  by  the  action  of  this  defendant.  The  nuisance  is 
abated.  It  no  longer  exists.  The  cost  of  abating  a  nuisance 
is  properly  chargeable  to  the  one  who  causes  the  existence 
of  the  nuisance;  but  the  amount  recovered  must  be  meas- 
ured by  the  cost  to  the  party,  reasonably  incurred  in  the 
act  of  abating.  The  amount  assessed  for  special  benefits  in 
a  drainage  district  is  not  measured  by  its  relief  from  any 
particular  waters  that  flow  upon  it.  Plaintiff's  land  was 
all  low,  and  much  of  it  subject  to  overflow,  before  the  act 
of  the  defendant  was  committed  of  which  complaint  is 
made.  By  the  act  of  the  board  of  supervisors  in  establish- 
ing the  drainage  district  and  the  ditch,  it  is  now  relieved 
from  the  burden  of  all  the  waters  that  interfered  with  the 
land  for  agricultural  purposes.  The  amount  assessed  does 
not  measure,  therefore,  the  cost  of  repairing  the  wrong 
which  the  defendant  did,  but  tends  rather  to  measure  the 
whole  benefits  which  came  to  the  plaintiff  by  reason  of  the 
establishment  of  the  drainage  district  and  the  removal  of 
the  waters  within  the  district  which- served,  more  or  less, 
as  a  menace  to  plaintiff's  land.  However  that  may  be,  this 
matter  is  settled  by  the  previous  decision  of  this  court.  So 
it  is  apparent  that,  on  the  second  count  of  plaintiff's  peti- 
tion, her  attitude  not  having  been  changed  nor  the  proof 
altered,  her  claim  stands  condemned  by  this  court. 

The  first  count  of  her  petition  is  bottomed  on  the  theory 

of  a  permanent  nuisance,  and  she  introduced  evidence  of 

damage  on  that  theory,  and  followed  the  rule  which  is  or- 

2    NTiisANCE  •        dinarily  adopted  when  a  nuisance  is  perma- 

mwient^nui-      ^^^t,  to  wit,  the  difference  between  the  value 

™™«  ^*       of  the  land  immediately  before  and  the  value 

measure  of  •^ 

damages.  Qf  the  land  inunediately  after  the  establish- 

ment of  the  nuisance.  The  record  discloses  in  this  case 
that,  after  the  establishment  of  the  drainage  district  and 
the  putting  in  of  the  ditch  by  the  district,  plaintiff's  land 
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has  been  relieved  of  all  the  evil  consequences  which  she 
claimed  flowed  from  the  action  of  the  defendant.  The  nuis- 
ance is,  therefore,  abated,  and  was  abated  before  this  ac- 
tion was  commenced.  It  would  be  manifestly  inequitable 
now  to  allow  her  to  recover  on  the  theory  of  a  permanent 
nuisance.  She  was  not  denied  the  right,  however,  if  she 
had  chosen  to  follow  the  suggestions  made  in  our  former 
opinion,  to  introduce  proof  of  such  loss  as  accrued  to  her 
while  the  nuisance  continued.  This  would  be  measured  by 
the  loss  of  the  use  of  the  land  during  the  existence  of  the 
nuisance.  Whatever  plaintiff's  reason  may  have  been  for 
failing  to  follow  the  suggestion  of  this  court  in  the  former 
opinion,  she  has  seen  fit  to  rely  and  submit  her  case  on  the 
theory  of  a  x>^rmanent  nuisance,  and  offered  no  evidence 
tending  to  show  the  loss,  if  any,  to  her  in  the  use  of  the 
land  during  the  continuance  of  the  nuisance.  We  are  rather 
inclined  to  think  that  this  was  not  done  for  the  reason  that 
the  plaintiff  has  received  her  rental,  the  same  after  as  be- 
fore the  nuisance  was  created.  The  loss,  if  any,  must  have 
fallen  on  her  tenant,  who  is  not  a  party  to  the  suit.  This 
was  the  theory  upon  which  the  court  instructed  the  jury 
to  return  a  verdict  for  the  defendant. 

We  will  not  reconsider  the  propositions  involved  beyond 
this  holding.  She  introduced  no  evidence  tending  to  show 
the  depreciation  of  the  rental  value  of  the  premises,  or  that 
she  lost  anything  by  any  act  of  the  defendant  in  deprecia- 
tion of  rental  value.    In  our  former  opinion,  we  said : 

"The  court  should  have  permitted  plaintiff  to  show  the 
fair  and  reasonable  rental  value  of  the  premises  before  the 
ditch  was  constructed,  and  its  rental  value  as  affected 
thereby." 

This,  under  the  record,  was  the  proper  measure  of  plain- 
tiff's damage,  if  any  she  sustained.  No  evidence  being  of- 
fered by  the  plaintiff  on  this  point  on  this  trial,  she  has 
furnished  no  basis  on  which  damages  eonld  be  awarded  her, 
and  the  court  was  right  in  so  holding.  Its  judgment  is, 
therefore, — Affirmed. 

WiAVBR,  C.  J.,  Ladd  and  Stivbns,  JJ.,  concur. 
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E.  G.  Cotter,  Appellant,  v.  Fred  Kadera,  Appellee. 

BOXTNDABIES:  Suddenly  Formed  Biver  Channel  as  Boundary.  A 
suddenly  formed  river  channel  will  not,  by  any  length  of  time, 
become  a  boundary  line  by  acquiescence,  in  the  absence  of  a 
showing  that  one  landowner  claimed  ownership  to  such  new 
channel,  and  that  the  other  landowner  expressly  or  impliedly 
consented  to  such  claim.  Especially  was  this  true  when  the 
land  of  the  owner  asserting  such  boundary  line  was  separated 
from  the  land  in  controversy  by  the  old  channel,  title  to  which 
was  in  the  state. 

Appeal  from  Johnson  District  Court. — R.  G.  Popham, 

Judge. 

July  6,  1920. 

Suit  in  equity  to  quiet  title  to  a  body  of  land  comprising 
7  OP  8  acres.  The  defendant  denied  the  material  allega- 
tions of  the  petition,  and  presented  a  cross-bill,  asking  to 
quiet  title  in  himself  to  the  same  body  of  land.  A  trial 
being  had,  there  was  a  decree  for  the  defendant.  The 
plaintiff  appeals. — Affirmed, 

'     Havner,  Messer,  Clearman  d  Olsen,  for  appellant. 

Hart  d  Hart  for  appellee. 

Evans,  J. — Though  the  plaintiff  first  pleaded  a  paper 
and  record  title,  he  afterwards  amended,  and  set  up  a 
claim  of  title  by  adverse  possession  and  prescription,  and 
by  acquiescence  in  a  partition  line.  The  real  controversy 
between  the  parties  rests  upon  the  allegations  of  this  plead- 
ing, and  turns  wholly  upon  a  question  of  fact.  That  ques- 
tion is  whether  the  evidence  discloses  adverse  possession 
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by  the  plaintiff  and  his  grantors  for  the  statutory  period  of 
limitation;  or  does  it  disclose  acquiescence  in  a  partition 
line  between  the  respective  landowners  for  the  statutory 
period?  The  body  of  land  in  controversy  abuts  upon  the 
Towa  River,  in  Section  28-81-8,  in  Johnson  County.  At  the 
time  of  the  government  survey  of  this  section,  the  south 
quarter  of  such  section  was  intersected  by  the  Iowa  River, 
running  south  and  southwesterly.  Near  the  south  line  of 
the  section,  the  course  of  the  river  turned,  and  formed  a 
bend  known  in  the  record  as  "Horseshoe  Bend."  The  fol- 
lowing rough  diagram  is  sufficiently  illustrative: 


The  river  was  meandered,  as  navigable.  The  land  abut- 
ting thereon  on  each  side  was  platted  into  numbered  lots 
by  the  government  survey.  Lot  No.  5  abutted  on  the  east, 
and  Lot  No.  6  abutted  on  the  west.  The  land  within  the 
"horseshoe  bend"  was  a  part  of  Lot  5.  Its  location  is  indi- 
cated in  the  above  diagram  by  "a."  Sometime  subsequent 
to  the  government  survey,  and  more  than  30  years  prior  to 
the  trial,  the  flow  of  the  river  cut  across  the  heel  of  the 
horseshoe,  and  established  a  new  channel,  which  has  con- 
tinued ever  since.  The  quantity  of  land  thus  cut  off  from 
Lot  5  was  somewhat  less  than  8  acres.  It  is  referred  to  in 
the  record  as  the  "island,"  and  appears  to  have  been  so 
known  locally  for  some  period  of  time  at  least.  The  old 
channel  and  the  new  combined  had  the  effect  to  completely 
surround  it.     It  was  covered  with  grass  and  brush,  and 


188  Cotter  v.  Kadbra  [189  Iowa 

perhaps  timber.  None  of  it  was  tillable.  Neither  was  it 
valuable,  as  compared  with  tillable  lands.  The  title  to  Lot 
5  was  conveyed,  in  1863,  to  the  Amana  Society,  and  was 
held  by  such  grantee  until  February,  1912,  when  it  was 
conveyed  to  this  defendant.  . 

Plaintiff  acquired  the  title  to  Lot  6  in  1903  from  Jiras, 
who  acquired  the  same  in  1900  from  Wolf.  Wolf  had  held 
the  title  and  occupancy  for  more  than  20  years.  Up  to  this 
point,  the  evidence  is  without  substantial  dispute.  The  evi- 
dence on  behalf  of  plaintiff  in  support  of  adverse  possession 
is  so  slight  and  inconclusive  that  we  would  not  be  justified 
in  a  discussion  of  its  details.  The  real  emphasis  of  appel- 
lant's argument  is  upon  the  claim  of  acquiescence  in  a 
boundary  line.  The  title  of  the  Amana  Society  to  Lot  5 
was  not  affected  by  the  new  channel  of  the  river.  The 
new  channel,  however,  did  affect  the  convenience  of  the 
society  in  the  use  and  enjoyment  of  its  property.  The  tract 
in  controversy  Was  physically  segregated.  It  was  only  a 
small  part  of  Lot  5.  Its  character  and  value  were,  perhaps, 
such  as  not  to  justify  any  considerable  expense  in  estab- 
lishing connections  across  the  river.  It  remained  unused. 
Some  emphasis  is  laid  upon  this  fact  by  appellant,  as  tend- 
ing to  show  acquiescence  in  the  new  channel  as  a  parti- 
tion line.  It  is  urged  that  it  was  wholly  inaccessible  to  the 
society  or  to  the  defendant,  except  by  crossing  the  river, 
or  passing  over  the  plaintiff's  land.  We  think  such  cir- 
cumstance does  not  aid  the  plaintiff's  contention.  It  is 
not  only  consistent  with  nonacquiescence  in  a  change  of 
line,  but  is  explanatory  of  nonuser  by  the  society  of  this 
tract  of  land,  to  which  it  had  a  perfect  title.  Moreover, 
the  tract  was,  in  a  legal  sense,  inaccessible  to  the  owner 
of  Lot  6  also,  in  that  it  was  surrounded  by  the  old  river 
bed,  title  to  which  was  in  the  state. 

In  order  to  show  acquiescence  in  a  boundary  line,  it  was 
incumbent  upon  the  plaintiff,  not  only  to  show  that  the 
owners  of  Lot  6  conceived  a  purpose  to  claim  to  the  new 
channel  of  the  river,  but  to  prove  also  that  the  owner  of 
Lot  5  acquiesced  in  such  claim,  either  in  terms  or  by  con- 
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duct  inconsistent  with  a  contrary  claim.  There  is  no  evi- 
dence of  such  a'cqxiiescence,  by  language  or  conduct.  The 
only  circumstance  tending  in  that  direction  is  that  the  new 
channel  was  there,  and  that  it  in  fact  severed  Lot  5.  It 
was  not  put  there  as  a  boundary.  At  the  time  that  the 
avulsion  occurred,  the  owner  of  Lot  6  could  not  have 
claimed,  in  good  faith,  that  it  enlarged  his  rights.  The 
subsequent  use  of  the  tract  by  the  plaintiff  was  of  such  a 
nature  as  to  afford  but  slight  evidence  of  any  claim  of  right 
on  his  part.  That  part  of  his  farm  contiguous  to  the  river 
was  used  by  him  as  his  pastt^re  land.  His  tillable  land 
and  his  improvements  were  further  west.  His  pasture  land 
thus  used  by  him  abutted  upon  the  old  river  channel.  His 
stock  encountered  no  obstacle  to  the  run  of  the  river  chan- 
nel and  to  the  tract  enclosed  thereby.  No  fence  was  main- 
tained along  the  east  boundary  of  Lot  6.  Within  3  or  4 
years  prior  to  the  beginning  of  this  suit,  there  was  an  at- 
tempt by  plaintiff  or  his  tenant  to  maintain  a  fence  along 
the  river  bank,  but  it  was  washed  away  by  the  first  high 
water.  It  appears,  also,  that,  within  the  same  period  of 
time,  the  plaintiff  rented  some  of  his  pasture  land  to  the 
brother  of  the  defendant,  and  that,  in  charging  rent  there- 
for, he  included  this  tract  in  his  acreage.  This  evidence 
would  tend  to  show  a  claim  of  right  on  the  part  of  the 
plaintiff  at  that  time. 

As  already  indicated,  we  find  the  evidence  quite  insuffi- 
cient to  prove  any  acquiescence  by  either  owner  of  Lot  5 
in  any  adverse  claim,  if  any,  on  the  part  of  the  plaintiff, 
or  to  prove  that  either  owner  knew  or  had  reason  to  know 
that  the  plaintiff  was  making  adverse  claim  to  such  tract. 
The  decree  below  was  properly  entered  for  the  defendant, 
and  it  is — Affirmed. 

Weaver,  C.  J.,  Preston  and  Salinger^  JJ.,  concur. 
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Thos.  Cusack  Company,  Appellee,  v.  J.  R.  Myers,  Appel- 
lant, et  aL 

EASEMENTS:    Kaked  License  and  Contract  Therefor  Distingulsbed. 

1  A  naked  license,  without  consideration  therefor,  is  revocable  at 
pleasure.  A  contract  for  an  easement  on  a  consideration  paid 
in  advance  is  not  so  revocable. 

INJUNOTION:     Restraint  of  Continuing  Trespass.     An  injunction 

2  will  lie  to  restrain  defendant  from  painting  signs  on  walls  for 
the  use  of  which  for  like  purposes  plaintiff  has  paid  a  valuable 
consideration  in  advance. 

INJUNCTION:     Motion  to  Dissolve  as  Involving  the  Merits.     A 

3  motion  to  dissolve  an  injunction  does  not  necessarily  raise  an 
issue  which  goes  to  the  merits. 

Appeal   from    Wchster    District    Court, — R.    M.    Wright, 

Judge. 

July  6,  1920. 

Defendant  appeals  from  an  order  refusing  to  dissolve 
a  temporary  writ  of  injunction. — Affirmed. 

Kenyon,  KeUeher  d  IlansoUy  for  appellant. 

Price  d  BurnquiHty  for  appellee. 

Stevens,  J. — I.     The   defendant   J.    R.    Myers   appeals 
from  the  order  of  the  court  overruling  a  motion  to  dissolve 
a  temporary  writ  of  injunction.    Upon  the  petition  of  plain- 
tiff, a  corporation  engaged  in  the  business 

1     FIasemekts  !  o    c? 

naked  license     of  sign  painting  and  advertising  for  others, 

and  contract         .  ,     ,  .  ^  .       .         ,        ,    -       , 

therefor  dis-      for  an  injuuctiou  to  restrain  the  defendant 

tingiiished.  .  ,  ti        i.       • 

Myers,  who  is  engaged  m  a  like  business, 
from  painting  signs  upon  the  walls  of  various  buildings  in 
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the  city  of  Fort  Dodge,  upon  which  signs  painted  by  plain- 
tiff were  displayed,  a  temporary  writ  was  ordered  by  the 
judge  in  vacation,  without  notice  to  the  defendant.  The 
defendant  Myers  alone  appeared,  shortly  after  the  writ  was 
issued  and  served,  and  filed  an  answer,  admitting  that  he 
had  entered  into  contracts  in  writing  with  the  owners  or 
tenants  of  the  respective  buildings  referred  to  in  plaintiff's 
petition,  granting  him  the  privilege  of  placing  advertising 
upon  the  wall  space  occupied  by  the  signs  placed  thereon 
by  plaintiff,  and  that  he  claimed  the  right,  under  said  con- 
tracts, to  use  said  wall  space;  and  also  iiled  a  motion  to^ 
dissolve  the  temporary  writ. 

Evidence  was  offered  orally  upon  the  hearing  of  the 
motion  to  dissolve,  from  which  it  appears  that  a  contract 
in  writing  was  entered  into  between  plaintiff  and  each  of 
the  following  named  persons,  who  are  joined  as  defendants 
herein,  for  the  right  to  paint  signs  upon  the  walls  of  cer- 
tain buildings  owned  or  occupied  by  them,  to  wit:  With 
Colby  Bros.,  dated  August  12,  1917;  with  Julius  &  Awe, 
dated  August  1,  1917;  with  J.  A.  Mclntyre,  dated  August 
15,  1917,  each  for  one  year;  with  Hoffman  &  Piesinger,  T. 
F.  Taff,  Sackett  &  Hajre  Drug  Company,  Smith  Bros.,  and 
Wafful  &  Welty,  dated  June  1,  1917,  and  expiring  June  1, 
1918.  The  contracts  were  identical  in  form,  and  contained 
a  provision  granting  plaintiff  the  privilege  of  occupying 
the  premises  on  like  terms  from  year  to  year,  for  a  period 
of  not  to  exceed  five  years.  Each  contract  also  recited  and 
acknowledged  the  receipt  of  a  consideration  of  from  $5.00 
to  flO.  Written  contracts  dated  after  June  1,  1918,  re- 
citing a  consideration  of  from  $5.00  to  |25,  and  granting 
defendant  the  privilege  of  using  the  wall  space  in  question, 
duly  signed  by  the  owner  or  occupant  of  said  buildings, 
were  entered  into  with  the  defendant  Myers.  These  con- 
tracts contain  a  provision  for  the  annual  renewal  and  ex- 
tension thereof. 

It  further  appears  from  the  evidence  that  a  represen- 
tative of  plaintiff  came  to  Fort  Dodge  on  or  about  June 
18,  1918,  for  the  purpose  of  renewing  the  several  contracts 
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above  referred  to,  when  he  found  the  advertisements  placed 
on  the  walls  of  the  buildings  painted  out,  and  a  sign  of  the 
Pillsbury  Millifig  Company  placed  thereon.  Near  the  bot- 
tom of  the  signs  displayed  by  plaintiff  were  written  the 
words,  "Thos.  Cusack  Co.,"  for  the  purpose  of  indicating 
the  advertising  agency  using  the  space.  It  is  also  claimed, 
and  this  the  evidence  tends  to  show,  that  the  agent  of  de- 
fendant, who  was  a  foreman,  and  in  charge  of  a  force  of 
painters,  knew  of  the  contracts  between  plaintiff  and  his 
codefendants,  and  that,  as  he  had  formerly  been  employed 
by  plaintiff  in  the  same  capacity,  he  was  familiar  with  the 
form  of  contract  used. 

The  grounds  of  defendants'  motion  to  dissolve  the  injunc- 
tion are,  in  substance,  that  the  contracts  in  question  were 
naked  licenses,  revocable  at  the  pleasure  of  the  grantors; 
that  several  of  them  had  expired  before  contracts  were  made 
with  defendant,  and  that  no  right  of  renewal,  therefore, 
existed;  that  the  allegations  of  plaintiff's  petition  clearly 
show  that  it  has  an  adequate  remedy  at  law  for  damages, 
and  no  grounds  of  equitable  cognizance  are  alleged  therein. 
The  motion  asks  the  dissolution  of  the  writ  generally,  and 
does  not  ask  for  a  modification  thereof;  so  that  the  only 
question  presented  for  our  decision  is  whether  the  court 
abused  its  discretion  in  refusing  to  dissolve  the  injunction. 
Brody  v,  Chittenden,  106  loWa  340. 

As  already  stated,  each  contract  referred  to  was  for  one 
year,  for  a  fixed  consideration,  paid  in  advance;  and  it 
would  seem  to  be  immaterial  whether  it  be  treated  as  a 
lease,  a  license,  or  a  simple  contract  to  use  the  wall  space 
for  advertising  purposes  for  a  definite  period.  The  right 
of  the  grantor  to  revoke  a  mere  naked  license  may  be  con- 
ceded, so  far  as  the  merits  of  this  appeal  are  involved.  The 
owner  of  a. building  who  makes  a  contract,  for  a  valid 
consideration,  to  permit  another  to  display  advertising 
thereon,  is  as  much  bound  by  the  terms  thereof  as  he  would 
be  by  any  other  contract.  The  authority,  or  right,  to  use 
the  walls  in  question  is  not  merely  permissive,  but  amounts 
at  least  to  the  grant  of  a  right  in  the  nature  of  an  ease- 
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ment.  Levy  v,  Ijouisville  (hifming  System,  121  Ky.  510  (1 
L  R.  A.  [N.  S.]  359) ;  WUUmghhy  v,  Latorence,  116  111.  11; 
Borough  Bill  Posting  Co.  v.  Levy,  70  Misc.  Rep.  608  (129 
\.  Y.  Supp.  181) ;  Cusack  v,  Chitming  System,  109  HI.  App.- 
i)88.  The  exact  question  under  consideration  was  only  in- 
directly involved  in  several  of  the  cases  cited  by  counsel 
for  appellant,  and  none  of  them  appears  to  sustain  their 
claim  that  the  grantor  could  revoke  the  contracts  in  ques- 
tion at  will.  Several  of  the  cases  cited  are  in  the  New 
York  Supplement  reports.  In  Borough  Bill  Posting  Co.  v. 
Levy,  supra,  the  court  held  that  specific  performance  of  a 
license  or  contract  to  use  real  estate  for  advertising  pur- 
poses, given  for  a  definite  i>eriod  and  for  a  valuable  con- 
sideration, might  be  granted  in  a  proi>er  case.  It  is  our 
conclusion  that,  as  the  contracts  were  based  upon  a  con- 
sideration, and  fully  performed  by  plaintiff,  they  were  not 
revocable  at  the  will  of  the  grantor,  but  that  he  was  bound 
by  the  terms  thereof. 

II.  The  signs  painted  by  plaintiff  advertised  the  prod- 
ucts of  various  concerns  by  which  it  was  employed  as  an 
advertising  agency,  the  terms  of  which  are  not  shown.    The 

effect,  however,  of  the  action  of  defendant 
"•  J^^traiBt' of  ■  complained  of  was  to  exclude  plaintiff  from 
t??8p^?s*"*  *^^  ^®®  ^'  ^^  ^^^*  three  of  the  spaces  pro- 
vided for  in  its  contracts  for  several  months, 
and  it  is  in  the  nature  of  a  continuing  trespass.  Whether 
an  adequate  measure  of  damages  is  provided  in  the  action 
by  plaintiff  against  the  party  violating  his  contract,  we 
are,  upon  the  record  before  us,  unable  to  say ;  but  we  have 
no  doubt  that  the  court  might  very  properly  enjoin  the 
defendant  from  excluding  the  plaintiff  from  exercising  its 
rights  under  the  contracts  shown,  or  from  interfering  there- 
with during  the  pendency  of  the  case  for  trial  on  the  merits. 
Tantlinger  v.  Sullivan,  80  Iowa  218;  Halfdn  d  Co. 
V.  McCune,  107  Iowa  494 ;  City  of  Council  Bluffs  v.  Stewart, 
51  Iowa  385;  Chamberlain  v.  Brown,  144  Iowa  601.  The 
defendant,  in  his  answer,  insists  upon  the  right  to  destroy 
the  advertising  of  plaintiff,  and  to  deprive  it  of  the  benefits 
of  its  contract. 
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Whether  the  plaintiif  had  the  right,  nn- 

t\.    Injunction:        ,        ..  ,  , 

motion  to         der  its  several  contracts,  to  renew  and  ex- 

dissolve    AS 

involving  the    tend  the  same,  without  electing  to  do  so,  by 

tendering  the  consideration  agreed  upon  be- 
fore the  expiration  of  the  period  of  one  year,  or  whether 
a  right  superior  to  that  of  defendant  was  acquired  bj  plain- 
tiff by  the  renewal  and  extension  of  certain  of  the  contracts, 
goes  to  the  merits  of  the  controversy,  and  is  not  raised  by 
a  motion  to  dissolve  the  injunction  generally.  Brody  v, 
Chittenden,  supra;  Wingert  v.  City  of  Tipton^  134  Iowa  97; 
Swan  V.  City  of  Indianola,  142  Iowa  731. 

We  need  not,  in  view  of  this  fact,  consider  the  conten- 
tion of  counsel  for  appellant  that  the  renewal  provision  of 
the  several  contracts  is  unenforcible  for  want  of  mutuality. 
It  is  our  conclusion  that  the  record  fails  to  disclose  that 
the  court  abused  its  discretion  in  refusing  to  dissolve  the 
temporary  writ,  and,  therefore,  its  iindihg  and  order  there- 
on is — Affirmed. 

I 

Weavbr,  C.  J.,  Ladd  and  Qaynor,  JJ.,  concur. 


Perry  M.  Divines,  Appellee,  v.  Jacob  M.  Dickinson, 

Receiver,  et  al..  Appellants. 

* 

LANDLORD    AND    TENANT:      Prwmf iwh ■  ■  ■  'Potw6Wii<»,    Bojoyment, 

1  and  Us^-^Bepain.  In  the  absence  of.  a  covenant  or  agreement 
by  the  landlord  to  make  repairs,  or  to  maintain  the  leased 
premises  in  a  safe  and  suitable  condition  for  the  occupancy  and 
use  of  the  tenant,  he  is  not  bound  to  do  so. 

I^NDIiORD    AND    TENANT:      Premisea — Possession,    Enjoyment, 

2  and  Use — ^Duty  of  Landlord.  V^hile  a  tenant  could  not  require 
the  landlord  to  repair  a  defect  existing  at  the  time  of  the  lease, 
or  occurring  thereafter  from  (iauses  other  than  the  landlord's 
acts,  nevertheless  the  landlord  was  under  an  implied  oblticatlon 

'    not  to  disturb. or  otherwise  interfere  with  the  leased  premises. 

LANDLORD    AND    TENANT:      Premises — ^Possession,    Enjoyment, 
8    and  TTse — ^Duty  of  Landlord.     It  was  the  duty  of  the  landlord. 


J 
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after  removal  of  the  building  adjoining  the  one  leased^  to  take 
such  steps  as  were  reasonably  necessary  to  maintain  the  leased 
building  in  the  condition  in  which  it  was  at  the  time  the  lease 
was  entered  into,  except  as  to  defects  or  injuries  other  than 
firom  his  acts. 

LAin>IjOSD    AND    TENANT:      Premises— Possession,    Enjoyment, 

4  and  Use — ^Negligence  of  Landlord.     Evidence  reviewed,   in  an 
action  against  a  landlord  by  a  tenant  for  injuries  to  property 

I  from  the  ooUapae  of  a  wall  on  leased  premises,  and  held  suffi* 

cient  to  go  to  the  Jury  on  the  question  whether  the  landlord 
was  negligent,  and  had  caused  an  adjoining  building  to  be  re- 
moved, without  making  reasonable  provision  for  protecting  the 
leased  premises  from  becoming  untenantable  or  dangerous,  be- 

I  cause  of  the  weakening  or  exposure  of  the  wall  and  foundation 

to  the  action  of  the  elements. 

BECEIVEBS:    Negligence — ^Duty  to  Tenant  on  Company's  Property. 

5  Evidence  reviewed,  in  an  action  against  a  receiver  of  a  rail- 
'                     way  for  injurlefl  to  property  by  the  removal  -of  adjoining  wall 

of  leased  premises,  where  theire  was  nothing  to  indicate  that 
the  receivership  was  not  for  the  general  purpose  of  defending 
and  protecting  the  property  of  the  railway  company,  and  held, 
sufficient  to  go  to  the  Jury  upon  the  question  whether  the  re- 
I  ceiver,  who  had  been  appointed  after  the  removal  of  the  wall, 

was  negligent  in  failing  to  brace  the  tenant's  wall,  after  notice, 
that  the  foundation  was  giving  away. 

Appeal  from  Dea  Moines  DUtrict  Court, — Oscar  Halb^  . 

Judge. 

Septbmb«r  26, 1919. 


I    I 


Rdhbaring  Dbnibd  July  6,  1920. 


Action  by  a  tenant  against  his  landlord  for  damages 

resulting  from. his  alleged  negligence  in  removing  buildings 

•  adjoining  the'  degmised  premises.     There  was  a  judgment 

upon  the  verdict  of  the  jury  in  favor  of  plaintiff.    Defend- 

ant  appeals. — Affirmed. 

F.  W.  Sargent,  Tracy  d  Tracy,  and  J.  H.  Johnson,  for 
appellants. 
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Power  &  Power  and  Hirsch  d  Riepe,  for  appellee. 


Stevens,  J. — I.  The  defendant  railway  company  in 
1912  became  the  owner  of  three  buildings  in  the  city  of 
Burlington,  known  as  Nos.  106,  108,  and  110,  Jeflferson 
Street.  Defendant  thereafter  orally  leased  No.  110  to  plain- 
tiff, who  had  for  some  time  been  in  possession  thereof  as 
a  tenant.  Plaintiff  paid  his  rent  monthly,  and  occupied 
the  first  floor  for  business  purposes,  and  the  second  as  a 
residence.  The  building  at  106  was  partially  destroyed  by 
fire,  and,  in  1914,  defendant  entered  into  a  contract  with 
one  Gilbert  to  wreck  this  building;  but,  after  a  portion  of 
the  building  had  been  removed,  the  contractor  discovered 
that  it  could  not  be  completed  without  wrecking  the  build- 
ing at  No.  108,  whereupon  defendant  contracted  with  Gil- 
bert to  wreck  both  buildings.  The  buildings  were  wrecked 
without  other  compensation  than  the  salvage  received  there- 
from. The  building  in  question  was  a  very  old  three-story 
brick,  resting  upon  an  independent  stone  foundation,  and 
was  erected  long  prior  to  the  adjoining  buildings.  The  joist 
in  building  No.  108  was  inserted  in  openings  made  for  that 
purpose  in  the  east  wall  of  the  leased  building,  but  the  lower 
joist  rested  upon  the  stone  foundation.  There  was  a  cellar 
under  the  building  at  Nos.  108  and  110,  the  latter  being 
about  18  inches  deeper  than  the  former. 
^"^  Plaintiff  was  engaged  in  the  bird  and  goldfish  business, 
and  kept  a  small  stock  of  glassware.  On  April  13,  1916, 
a  portion  of  the  foundation  of  the  east  wall  of  the  building 
in  question  gave  way,  aud  on  the  following  day  collapsed, 
resulting  in  serious  loss  to  plaintiff's  stock  of  birds,  fish, 
and  glassware. 

The  negligence  charged  in  plaintiff's  petition  is,  in  sub- 
stance, as  follows :  That,  in  removing  said  adjoining  build- 
ings, the  east  wall  of  the  leased  building  was  greatly  weak- 
ened, and  the  support  received  from  the  adjoining  buildings 
removed;  that  the  work  of  removing  said  buildings  was 
carelessly  and  negligently  done,  and  the  building  occupied 
by  plaintiff  rendered  dangerous  and  unsafe;  that  the  said 
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railway  company  neglected  and  failed  properly  to  support 
the  east  wall  of  the  building,  after  the  supports  from  the 
adjoining  building  had  been  remoTed. 

Counsel  for  appellants  rest  their  contention  upon  two 
propositions:  (a)  That  the  oral  lease  under  which  plaintiff 
held  possession  of  the  building  did  not  require  defendant 
to  repair  the  building  or  maintain  it  in  a  safe  or  suitable 
condition  for  occupancy;  and  (b)  that  Gilbert  was  an  inde- 
I)endeut  contractor,  for  whose  negligence,  if  any  is  shown 
in  the  removal  of  the  adjoining  buildings,  resulting  in  in- 
jury to  the  building  occupied  by  plaintiff,  defendant  would 
not^e  liable. 

The  law  is  well  settled  that,  in  the  ab- 
1.  LANDr/)HD  sence  of  a  covenant  or  agreement  bv  the  land- 

AXD  Tenant  :       ,       ,  ,  .  .    ^    .     *.*       i  « 

TiTpmiRPs:  lord  to  make  repairs  or  maintain  the  leased 

onjoyment,         premises  in  a  safe  and  suitable  condition 
ri^pairg.  "  for  the  occupaucy  and  use  of  the  tenant,  he 

is  not  bound  to  do  so.  Flaherty  v,  Nieman, 
125  Iowa  546;  Wood  v,  Carson,  257  Pa.  522  (101  Atl.  811) ; 
Beaulac  t\  RoUe,  (Vt.)  102  Atl.  88;  Brown  v.  Dwight  Mfg, 
Co.,  (Ala.)  76^.  292;  Samuels  v.  A.  M,  Realty  Co,,  165  N. 
Y.  Supp.  979. 

The  right  of  defendant  to  remove  the 

^'  and"*"^^  building  adjoining  the  leased  premises  must 

^^ises-  also  be  conceded,  as  well  as  the  general  rule 

?njovment         Urged  by  counsel  for  appellant  that  the  em- 

of^ianmoni^    ployor  is  not  liable  for  injuries  resulting 

from  the  negligence  of  an  independent  con- 
tractor. The  difficulty  is  not  with  the  rules  of  law  above 
stated,  but  with  the  application  sought  to  be  made  thereof. 
Plaintiff  does  not  seek  to  recover  upon  the  theory  that  de- 
fendant w^as  liable  for  the  negligence  of  Gilbert,,  who,  it  is 
conceded,  was  an  independent  contractor,  nor  upon  the 
ground  that  defendant  owed  the  plaintiff  the  duty  to 
make  repairs  upon  the  leased  building,  except  such  as 
were  made  necessary  by  the  negligent,  wrongful  act  of 
the  defendant  in  removing  the  adjoining  building,  with- 
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out  purposely  protecting  the  leased  premises.  While 
plaintiff  could  not  require  the  defendant  to  repair  the 
defects  existing  therein  at  the  time  he  leased  the  same, 
or  occurring  thereafter  from  any  other  cause  than  the  acts 
of  defendant;  nevertheless  the  defendant  was  under  the  im- 
plied obligation  not  to  disturb,  or  in  any  way  interfere  with, 
the  leased  premises,  or  plaintiff's  use  and  occupancy  thereof. 
It  may  be  that  some  of  the  brick  were  loosened  in  the  wall, 
when  the  joist  inserted  therein  was  removed  by  the  inde- 
pendent contractor ;  but  there  is  little,  if  any,  evidence  tend- 
ing to  show  that  the  work  of  wrecking  the  old  building 
was  negligently  done.  The  effect  of  it,  however,  was^  to 
leave  a  brick  wall,  three  stories  high,  resting  upon  a  founda- 
tion built  out  of  small  stone  and  mortar,  with  the  openings . 
left  by  the  removal  of  the  joists  exposed  to  the  elements, 
and  the  foundation,  to  the  action  of  water  accumulating 
in  the  basement  under  the  former  adjoining  building.  No 
immediate  serious  consequences  to  plaintiff  followed.  The 
wall  remained  standing  for^more  than  eighteen  months  be- 
fore it  collapsed.  At  the  time  the  oral  lease  was  entered 
into,  the  wall  had  the  support  and  protection  of  the  ad- 
joining building,  and  its  foundation  does  not  appear  to 
have  been  endangered  by  water. 

Under  the  rules  stated,  it  was  the  duty 

^'  a^d^tknant-    ^^  defendant,  after  the  removal  of  the  ad- 

^os^rfon         joining  building,  to  take  such  steps  as  were 

and*^i]™p^*'        reasonably  necessary  to  maintain  the  leased 

landlord  building  in  the  condition  in  >vhich  it  was  at 

the  time  the  oral  lease  was  entered  into, 
except  as  to  defects  or  injuries  resulting  thereto,  independ- 
ent and  apart  from  the  negligence  or  other, acts  of  the 
defendant. 

The  tenancy,  which  began  under  an  oral 

4.  j.ANi>^RD         lease,  continued  at  will,  and  it  was  the  duty 

premises :  of  defendant  not  to  interfere  with  or  do  any 

enioyment,         act  whicli  would  uecessarily  injure  or  im- 

and  use :  ''         •* 

neirijepnce  of     pair  the   safety  of  the  building,   or  from 

which  such  consequences  might  reasonably 
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be  anticipated.  It  was  a  question  of  fact  for  the  jury  to  de- 
termine whether  the  defendant  was  negligent  in  causing 
the  building  to  be  removed  without  making  resusonable  pro- 
vision for  protecting  the  leased  premises  from  becoming 
untenantable  or  dai^rous,  because  of  the  weakening  or 
exposure  of  the  wall  and  foundation  to  the  action  of  the 
elements.  Nuinerous  cases  are  cited  by  counsel  for  appel- 
lant to  sustain  their -contention  that  defendant  had  an  abso- 
lute right  to  remove  the  buildings,  and,  in  the  absence  of 
an  agreement  to  repair  the  same,  cannot  be  held  liable,  even 
though  the  effect  of  such  removal  was  to  expose  the  tenant 
to  hazards  not  previously  existing. 

The  court  in  McMiUin  v.  Staples^  36  Iowa  532,  held  that 
the  owner  of  a  lot  adjoining  the  leased  premises  had  a  right 
to  excavate  the  same  for  the  purpose  of  erecting  another 
building,  and  was  not  liable  to  the  tenant  for  the  loss  of 
potatoes  in  the  basement  of  the  leased  building  by  freezing, 
due  to  the  exposure  thereof  to  cold  on  account  of  the  exca- 
vation; but  the  court  specifically  held: 

"If  such  damages  resulted  from  the  negligent  manner 
of  doing  the  excavation  or  building,  which  ordinary  care 
would  have  avoided,  then  the  liability  would  arise." 

Ward  V.  Fagin,  101  Mo.  669  (10  L.  R.  A.  147) ;  Doupe 
V,  Oenin,  45  N.  T.  119;  Shenoood  v.  Seaman,  2  Bosworth 
(N,  Y.)  127;  Brewster  v,  DeFremery,  33  Cal.  341,  cited  by 
counsel  for  appellant,  were  all  decided  upon  the  proposi- 
tion that  the  landlord  had  not  covenanted  to  repair  or 
maintain  the  building  in  a  suitable  condition  for  use.  No 
negligence  against  the  landlord  was  charged.  The  holding 
of  the  court  of  Common  Pleas  in  Botter  v.  Ooerlitz,  16  Daly 
(N.  Y.)  484,  is  opposed  to  the  conclusion  announced  here- 
in; but  none  of  the  other  cases  cited  by  counsel  are  incon- 
sistent therewith. 

The  court  instructed  the  jury  that,  if  it  found  from  the 
evidence  that  the  collapse  of  the  wall  was  not  caused  by 
the  removal  of  the  adjoining  buildings,  or  if  same  was 
caused  by  the  action  of  the  elements  alone,  unaffected  and 
not  contributed  to  by  the  removal  of  the  adjacent  building. 
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defendant  would  not  be  liable.  The  theory  upon  which 
the  case  was  submitted  to  the  jury  by  the  court  was  that, 
to  charge  the  defendant  with  liability,  negligence  in  exer- 
cising its  right  to  remove  the  adjoining  building  must  be 
shown :  that  is,  if  the  removal  of  the  adjacent  building,  in 
the  exercise  of  due  care,  would  of  itself  have  been  a  menace 
or  danger  to  the  leased  building,  and  the  injury  complained 
of  resulted  therefrom,  then  defendant  would  be  liable  for 
such  damages  as  were  directly  occasioned  thereby.  The 
case  was  proi)erlj  submitted.  •*  "  x 

i.  rrobivbrs:  '"  ^^'  Jacob  M.  Dickinson  was  appointed 
dufy^oTen-  recciver  of  the  defendant  railroad  on  April 
pany^spr^'-  ^>  ^^^^'  Several  months  after  the  buildings 
*'*"*y-  were  removed,  but  before  the  wall  of  the 

leased  building  collapsed.  At  the  close  of  the  evidence,  the 
receiver  moved  the  court  for  a  directed  verdict  in  his  favor ; 
but  the  motion  was  overruled.  Judgment  was  entered  on 
the  verdict  and  against  both  defendants.  It  ■  is  now  the 
contention  of  the  receiver  that  a  motion  for  a  directed 
verdict,  made  at  the  close  of  the  evidence,  should  have  been 
sustained,  upon  the  ground  that  whatever  negligence  is 
shown,  occurred  before  the  receiver  was  appointed,  and 
that  no  negligence  is  shown  upon  his  part.  Whatever  merit 
there  may  be  in  appellant's  contention  that,  if  the  injuries 
in  fact  were  received  before  the  appointment  of  the  re- 
ceiver, he  would  not  be  liable,  it  does  not  follow  therefrom 
that  the  judgment  against  him  should  not  be  permitted  to 
stand.  Evidence  was  offered  by  plaintiff,  tending  to  show 
that  defendant  could,  by  the  exercise  of  reasonable  care, 
have  prevented  the  collapse  of  the  wall,  after  actual  notice 
that  the  foundation  was  giving  way  had  been  served  upon 
its  agent.  A  witness,  called  in  plaintiff's  behalf,  testified 
that,  by  proper  bracing  after  the  foundation  began  to  give 
way,  the  wall  could  have  been  prevented  from  falling.  Upon 
this  question,  the  court,  in  substance,  instructed  the  jury 
that,  if  bracing  would  have  been  effectual  to  prevent  or 
lessen  the  damage,  and  it  found  from  the  evidence  that  the 
weakened  condition  of  the  building  was  due  to  the  defend- 
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ant's  negligence^  then  it  was  the  defendant's  duty  to  use 
reasonable  care  to  prevent  damages  hj  bracing  the  wall. 

The  receivership  is  admitted,  but  the  purpose  thereof 
is  not  shown ;  and  there  is  nothing  in  the  joint  answer  of 
defendants,  or  in  the  evidence  offered,  to  indicate  that  it 
was  not  for  the  genial  purpose  of  managing  and  controlling 
the  property  of  the  defendant  railroad  company,  and  of 
operating  its  lines  of  railway.  One  of  the  agents  employed 
in  the  railroad  office  signed  a  written  notice  that  was  served 
upon  plaintiff  on  April  13th,  saying  that  the  building  was 
unsafe,  and  warning  him  to  immediately  remove  therefrom. 

The  jury  may  have  found  -from  the  evidence  that  the 
defendant  receiver  was  negligent  in  failing  to  brace  the 
Krall  after  notice  that  the  foundation  was  giving  way. 


liii 


^f  matters  argued  by  counsel  do  not  present  caiise 
if^rl  r^v^rsal,  ^nd  need  pot  be  discussed.    Since  we  find  no 
teiWe  ettor  in  the  record,  the  judgment  of  the  court 

Wkavbr,  Gaynor,  and  Preston,  JJ.,  concur. 


EuGBNB  T.  Frith,  Appellee,  v.  Rose  Frith,  Appellant. 

DIVOBCTE:  DiSBipated  Habits  Oontributed  to  by  FlaintifT.  Dissi- 
pated habits  of  a  wife,  with  consequent  demoralization  of  the 
domestic  relation,  will  not  be  denominated  cruel  and  inhuman 
treatment,  when  it  appears  that  the  husband'»  conduct  and 
method  of  living  have  distinctly  contributed  thereto. 

Appeal  from  Dubuque  District  Court, — D.  E.  Maguirb, 

Judge. 

Jaktjart  20,  1920. 

Bbhbaring  Denied  July  6,  1920. 

AcTio'N  in  equity  for  divorce.    Decree  for  plaintiflP,  and 
defendant  appeals. — Reversed. 
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Lyon  d  Winging^  for  appellant. 
M.  F.  Czizek,  for  appellee. 

Weaver^  C.  J. — ^The  parties  were  married  Jtine  22,  1909, 
and  lived  together  xmtil  a  short  time  before  this  action  was 
b^un.  One  child,  a  daughter,  has  been  bom  of  the  mar- 
riage, and,  at  the  time  of  the  trial  below,  was  abont  7  years 
old. 

This  action  was  begun  by  the  husband  on  April  25, 1918. 
The  original  petition  is  stated  in  two  counts.  In  the  first 
count,  plaintiff  charges  defendant  with  cruel  and  inhuman 
treatm-snt,  endangering  his  life,  and  with  neglect  of  her 
husband  and  family,  and  other  misconduct  causing  him 
much  mental  distress  and  impairment  of  health.  In  the 
second  count  of  the  petition,  defendant  is  further  charged 
with  "adultery"  on  various  occasions,  but  naming  no  co- 
respondents. The  prayer  of  the  petition  is  for  an  absolute 
divorce,  and  the  custody  of  the  child. 

By  an  amendment,  later  filed,  plaintiff  alleges  some- 
what more  specifically  defendant's  neglect  of  her  household 
and  family  duties,  and  with  being  intoxicated  on  three  or 
four  specifically  named  dates.  He  also  alleges  that  defend- 
ant ^^associated  with  and  sought  the  company  of  one  Scher- 
rer,  one  Goetz,  and  one  Zatin,"  and  finally  makes  the  spe- 
cific charges  of  adultery  with  the  men  above  named  and 
names  the  places  where  such  adulterous  acts  are  said  to 
have  occurred. 

To  this  action,  defendant  appeared,  and  by  answer  de- 
nied the  allegations  of  the  petition.  She  also,  by  cross- 
petition,  asked  a  divorce  from  the  plaintiff,  on  the  ground 
of  cruel  and  inhuman  treatment. 

On  trial  of  these  issues,  the  court  held  that  plaintiff's 
charges  of  adultery  had  not  been  proven,  but  did  find  him 
entitled  to  a  divorce  on  the  ground  of  cruel  and  inhuman 
treatment,  and  decree  was  entered  accordingly. 

We  shall  not  extend  this  opinion  for  a  statement  of  the 
pvi4ence,  except  in  were  outiine.    The  parties  had  been 
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married  and  maintained  family  relations  nearly  nine  years, 
and  plaintiff's  chief  complaint  of  misconduct  relates  almost 
entirely  to  alleged  conditions  developed  in  tbe  last  two  or 
three  months  of  that  period.  He  concedes  that,  np  to  this 
period,  defendant  had  charge  of  their  home,  performed  the 
duties  of  honsewife  acceptably,  without  aid  of  a  servant, 
and  was  a  good  housekeeper  and  mother.  He  claims,  how- 
ever, and  as  a  witness  testifies,  that  she  developed  a  habit 
or  practice  of  using  intoxicants  to  excess,  and  on  frequent 
occasions  failed  to  give  proper  attention  to  her  duties,  and 
to  her  husband  and  child,  and  frequently  came  home  more 
or  less  intoxicated,  much  to  his  distress.  He  further  swears 
and  offers  evidence  to  the  effect  that  his  wife  sought  the 
society  of  one  or  more  of  the  men  named  by  him  in  his  peti- 
tion, and  associated  with  them  or  some  of  them  in  various 
places  and  under  circimistances  of  a  compromising  char- 
acter. Some  of  this  testimony,  if  credible,  would  justly 
expose  the  defendant  to  severe  criticism,  but  we  agree  with 
the  trial  court  in  the  conclusion  that  it  does  not  justify  a 
finding  that  she  was  guilty  of  adultery. 

So  far  as  actual  unchastity  is  concerned,  no  witness 
testifies  to  it  as  a  fact,  or  gives  evidence  which  is  neces- 
sarily inconsistent  with  the  woman's  innocence.  It  should 
be  said,  also,  that,  as  witness  on  the  trial,  the  defendant 
and  each  of  the  men  named  as  co-respondents  deny  the 
charge  unequivocally.  Having  disposed  of  this  issue,  the 
facts  explanatory  of  the  disruption  of  this  family  are  not  far 
to  seek.  The  parties  were  married  when  still  quite  young. 
The  husband  was  then  and  continued  to  be  addicted  to  the 
habitual  use  of  intoxicants,  though,  in  the  usual  sense  of 
the  word,  he  was  probably  not  a  habitual  drunkard.  He 
kept  liquors  in  his  home,  and  liquors,  were  served  at  his 
table.  He  was  one  of  a  set  of  young  men  und  women  fre- 
quently meeting  in  parties  or  social  go-therings  where  drink 
was  a  common  feature  of  the  eutertaahment.  It  was  not 
an  unusual  thing  for  these  men  and  women  to  drive  out 
at  night,  and  make  the  founds'  of  drinking  places  in  Du- 
buque, and  to  extend  such  rambles  across  the  river  into 
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East  Dubuque^  visiting  the  roadhouses  and  drinking  resorts 
along  the  way.  Up  to  the  time  of  her  marriage  to  the  plain- 
tiffy  the  defendant  says  she  had  never  indulged  in  liquor 
drinking;  and  in  this  her  story  is  not  denied.  Into  the 
sort  of  life  above  mentioned,  plaintiff  introduced  his  young 
wife;  and  it  is  fairly  evident  that,  in  time^^  she  learned  to 
adapt  herself  to  her  environments,  and  became  one  of  the 
gay  world  in  which  her  husband  found  his  chief  pleasure. 
On  his  cross-examination  as  a  witness,  he  says: 

^^Always  kept  liquor  in  the  house.  Always  had  a  case 
of  beer  or  so.  Drank  it  at  home.  ♦  ♦  ♦  We  went 
around  with  different  people,  going  to  dances  and  little 
social  sessions  around  at  different  houses.  On  practically 
all  these  occasions  when  they  were  at  my  house  or  I  was 
at  their  houses,  the  men  .and  women  all  had  something  to 
drink.  Nothing  was^  ever  thought  about  that.  On  one  of 
these  occasions,*  my  wife  drank  to  excess.  It  was  at 
Schmidts  hall  in  1917.  I  was  there,  I  drank  with  her.  We 
used  to  make  automobile  trips,  too,  and  go  around  the  loop, 
as  they  call  it.  We  used  to  stop  at  the  various  drinking 
emporiums  along  the  road.  Men  and  women,  also  would 
drink.  I  never  found  fault  when  my  wife  used  to  stop  at 
any  saloon.  Used  to  stop  at  East  Dubuque ;  at  the  two-mile 
liouse  and  at  the  three-mile  house,  Sandy  Hook.  Twice 
came  over  by  way  of  Eagle  Point,  and  stopped  at  O'Meara's 
place.     Stopped  at  O'Hearn's  place." 

It  is  unnecessary  to  pursue  this  sorry  revelation  further. 
The  evidence  all  tends  to  show  that  life  for  these  people 
and  those  in  whose  society  they  found  chief  pleasure  was 
a  continuing  round  of  dissipation.  That  this  should  have 
resulted  in  some  material  degree  of  demoralization  in  both 
of  them  was  inevitable,  and  the  only  wonder  is  that  they 
succeeded  in  maintaining  so  long  a  considerable  degree  of 
harmony.  With  rcferenc*e  to  the  time  and  circumstances 
of  their  final  break  and  separation,  each  charges  the  other 
with  being  intoxicated,  and  \^'ith  unprovoked  physical  vio- 
lence: and  it  would  be  no  great  strain  upon  the  probabil- 
ities to  assume  that  both  tell  the  truth.     That  defendant 
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had  been,  to  siiy  the  least,  imprudent  in  her  association 
with  men  other  than  her  husband,  and  given  him  apparent 
grounds  for  his  jealousy,  and  did  neglect  her  family  and 
household  duties  to  some  extent,  may  be  conceded ;  but,  the 
court  having  found  the  charge  of  adultery  not  sufficiently 
proven, — a  finding  with  which  we  agree, — we  are  wholly 
unable  to  frame  any  plausible  theory  of  the  facts  on  which 
to  grant  plaintifif  a  divorce  on  the  ground  of  cruel  and  in- 
human treatment  endangering  his  life.  By  recitations  em- 
bodied in  the  decree,  the  tfial  court  bridges  over  the  diffi- 
culty with  the  finding  that,  although  the  charge  of  adultery 
was  not  proven,  yet  defendant's  conduct  was  of  surJi  char- 
acter as  to  justly  arouse  her  husband's  suspicion  of  her 
infidelity,  and  cause  him  great  mental  anxiety  and  suffer- 
ing, and  that  "a  continuance  of  such  conduct  by  her  could 
not  help  but  destroy  the  mental  poise  of  the  plaintiff  to 
such  degree  as  to  endanger  his  life."  We  are  riot  at  all 
convinced  of  the  soundness  of  this  conclusion.  It  is  true, 
plaintiff  swears  his  wife's  conduct  "has  almost  made  a 
nervous  wreck"  of  him,  and  caused  him  worry  and  sleep- 
lessness and  loss  of  memory  and  flesh ;  but  we  are  persuaded 
that  a  man  whose  theory  and  philosophy  of  life  find  illus- 
tration in  the  record  he  makes  for  himself  in  this  case,  is 
hardly  possessed  of  such  delicate  sensibilities  that  an  ex- 
perience of  this  sort  is  likely  to  prove  fatal.  That  his  wife 
is  not  faultless  mav  be  admitted;  biit,  in  so  far  as  her 
faults  are  shown  in  the  testimony,  she  is  the  work  of  his 
hand,  and  his  marital  unhappiness  is  the  han-est  of  his 
own  sowing. 

In  this  connection,  it  should  be  said  that,  while  a  con- 
siderable portion  of  the  record  is  given  to  the  alleged  drink- 
ing habits  of  the  defendant,  the  prayer  for  divorce  is  not 
based  upon  any  allegation  of  habitual  drunkenness  on  her 
part,  and  the  trial  court  avoids  any  reference  to  that  sub- 
ject in  its  decree.  That  she  did  use  tiquor  is  conceded, 
and  miki  whatever  of  demoralization  appears  in  her  habits 
and  conduct  has  its  spring  and  origin  in  that  fact  is  hardly 
questionable;  but,  for  reasons  already  suggested,  it  affords 
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1914,  he  conveyed  to  the  four  youngest  children  of  Jacob 
and  Amanda  Buggies  100  acres  of  land,  without  considera- 
tion. It  is  contended  that  the  property  thus  conveyed  was 
of  the  value  of  |70,000,  and  that  the  conveyance  thereof 
was  improvident  on  Qilbert's  part,  and  the  result  of  mental 
incapacity  and  undue  influence. 

At  the  time  of  the  divorce,  Gilbert  conveyed  to  his 
wife  ^0,000  worth  of  property,  including  the  home  farm 
of  240  acres.  The  divorced  wife  died  in  1906,  intestate, 
and  her  children  took  her  estate.  Upon  their  application, 
the  father  was  appointed  administrator,  and  as  such  ad- 
ministered and  distributed  the  estate  among  the  children. 
He  died  April  6,  1918^  leaving  an  estate  of  about  |150,000. 
No  other  improvident  act  is  charged  against  him,  either  in 
pleading  or  evidence,  than  the  two  conveyances  already  re- 
ferred to. 

The  two  conveyances  complained  of  were  not  contem- 
poraneous. It  is  necessary,  therefore,  to  consider  them 
separately. 

I.  We  turn  first  to  a  consideration  of  the  conveyance 
to  Jacob  and  Amanda  Buggies  of  April  8,  1910.  The  ques- 
tion of  Gilbert's  mental  condition  will  be  considered  in  the 
next  paragraph,  in  connection  with  the  conveyance  of  1914. 
We  shall  not  dwell  upon  it  at  this  point,  further  than  to 
say  that  our  finding  on  this  question,  as  of  this  date,  is 
adverse  to  the  plaintiffs.  The  immediate  facts  attending 
the  making  of  the  conveyance  of  1910  are  of  such  a  nature 
as  to  fully  refute  the  complaint  of  plaintiffs  in  relation 
thereto. 

It  is  made  to  appear  that,  in  May,  1914,  Mrs.  Anderson, 
one  of  the  daughters  of  Gilbert,  and  now  one  of  the  plain- 
tiffs, began  a  proceeding  in  the  district  court  of  Jasper 
CJounty  for  the  appointment  of  a  guardian  for  her  father, 
on  the  ground  of  mental  incapacity  and  that  he  was  squan- 
dering his  property.  These  grounds  were  predicated  upon 
the  two  conveyances  now  under  attack.  A  temporary  guar- 
dian was  appointed  ex  parte,  which  appointment  was  after- 
wards set  aside,  upon  motion.     While  this  proceeding  was 
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pending,  and  in  February  and  March,  1915,  the  deposition 
of  Gilbert  was  taken.  He  was  at  that  time  suffering  from 
an  affection  of  his  throat;  and  testified  under  some  physical 
disability  on  account  thereof.  But  an  exhaustive  examina- 
tion was  had,  consisting  of  more  than  300  interrogatories. 
The  facts  pertaining  to  this  conveyance  and  the  reasons 
therefor  were  fully  gone  into  and  stated  by  the  witness. 
Such  deposition  was  introduced  in  evidence  herein  by  the 
defendants.  From  such  deposition  it  appeared  that  the  100 
acres  conveyed  to  Jacob  and  Amanda  Buggies  constituted 
one  half  of  a  200-acre  farm,  purchased  jointly  by  Gilbert 
and  Jacob  Ruggles  in  October,  1909,  from  W.  E.  Kingdom. 
The  farm  was  purchased  for  |124  an  acre,  and  settlement 
therefor  was  to  be  made  on  March  1st.  The  settlement  was 
made  on  March  1st  by  Gilbert,  and  a  deed  taken  from 
Kingdom  to  him.  Shortly  thereafter,  Buggies  settled  with 
him  for  his  share  of  the  purchase,  and  Gilbert  made  the 
conveyance,  pursuant  to  the  original  purchase.  That  the 
original  purchase  was  a  joint  one  is  undisputed  in  the  evi- 
dence. The  statement  of  Gilbert  to  that  effect  is  also  corrob- 
orated by  the  testimony  of  other  witnesses  who  had  to  do 
with  the  transaction,  and  by  newspaper  publication  of  the 
fact  at  the  time.  Indeed,  this  fact  does  not  appear  to  be 
controverted  in  the  argument  of  appellants  in  this  court. 
But  it  is  contended  that  no  consideration  was,  in  fact,  ever 
paid  by  Jacob  or  Amanda  Buggies  for  the  one  half  thus 
conv^ed  to  them.  This  contention  is  qualified  with  the 
further  contention  that  not  more  than  f  2,000  of.  the  con- 
sideration was  paid.  The  deed  recited  a  consideration  paid 
of  |12,400.  This  was  exactly  one  half  of  the  purchase  i)rice 
of  the  whole  farm.  If  the  amount  thus  stated  was  not 
actually  paid,  Gilbert  had,  nevertheless,  a  good  cause  of 
action  therefor.  The  agreement  to  pay  was  itself  sufficient 
consideration  to  support  the  deed  as  such.  The  remedy  in 
such  case  was  to  enforce  the  payment.  In  an  e<iui table 
sense  the  title  of  Buggies  had  its  origin,  not  in  the  deed 
*  of  April  8,  1910,  but  in  the  contract  of  purchase  from  King- 
dom, in  October,  1909.     If  it  be  true,  therefore,  that  the 
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grantees  paid  ouly  a  part  of  the  purchase  price  due  from 
them,  it  furnishes  no  basis  for  an  action  to  set  aside  the 
deed.  We  have  no  occasion,  therefore,  to  consider  the  ques- 
tion of  undue  influence  in  this  connection.  The  only  result 
of  undue  influence,  if  any,  was  to  induce  Gilbert  to  join 
in  this  contract  of  purchase  of  the  farm.  The  contract  of 
purchase  was  an  advantageous  one,  and  he  was  not  hurt 
by  it.  The  conveyance  afterwards  made  by  him  was  one 
which  he  was  under  legal  duty  to  make,  and  no  influence 
could  make  such  duty  either  less  or  more. 

The  large  valuation  of  $70,000  which  plaintiffs  flx  upon 
this  farm  is  predicated  upon  present  values,  and  not  upon 
its  value  in  1910.  The  price  actually  paid  for  it  at  that 
time  was  f  24,800.  Gilbert  exacted  from  the  grantees  neither 
more  nor  less  than  one  half  of  such  purchase  price.  We 
find,  therefore,  that,  so  far  as  obtaining  the  title  from  Gil- 
bert for  one  half  of  such  farm  is  concerned,  there  was  no 
room  for  the  operation  of  undue  influence. 

II.  The  conveyance  of  April  11,  1914,  purports  to  have 
been  made  for  the  consideration  of  f  1.00  and  love  and  affec- 
tion. The  grantees  were  the  four  youngest  children  of 
Jacob  and  Amanda  Ruggles,  ranging  in  age  from  one  year 
up.  They  were  all  minors.  The  conveyance  resen-ed  to 
the  grantor  a  life  estate.  The  100  acres  conveyed  thereby 
was  the  other  one  half  of  the  Kingdom  farm.  After  the 
conveyance  of  April,  1910,  the  Ruggles  moved  upon  this 
farm,  and  Gilbert  made  his  home  there  with  them.  The 
effect  of  the  conveyance  was  ultimately  to  convey  the  entire 
farm  to  the  Ruggles  family. 

In  the  deposition  of  Gilbert  hereinbefore  referred  to,  he 
was  fully  interrogated  concerning  this  transaction.  He 
emphatically  re-affirmed  it  as  a  gift,  and  stated:  "I  put 
it  just  where  T  wanted  to.^'  There  is  no  question  of  the 
character  of  this  conveyance  as  being  one  of  gift.  The 
question  of  mental  incapacity  or  undue  influence  has  con- 
trolling importance.  So  far  as  the  question  of  mental  in- 
capacity goes,  the  principal  evidence  is  directed  to  the 
period  of  Gilbert's  last  illness,  which  covered  about  six 
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months  previous  to  his  death.  At  the  time  the  deposition 
of  Gilbert  was  taken,  in  1915,  he  was  suffering  from  an 
affection  of  the  throat,  which  was  more  or  less  paralyzed, 
and  this  required  that  his  nourishment  be  taken  through 
a  tabe.  He  was  attending  to  his  own  business  affairs,  and 
continued  to  so  attend  to  them  until  a  few  months  before 
his  death.  His  deposition  discloses  complete  familiarity 
with  all  his  business  affairs.  He  contested  the  guardian- 
ship proceeding  successfully,  in  that,  upon  the  eve  of  trial, 
it  was  dismissed  by  the  plaintiffs. 

There  was  evidence  on  the  part  of  plaintiffs  which  fairly 
established  the  fact  that  the  underlying  cause  of  the  de- 
fendant's throat  trouble  and  of  his  fatal  illness  was  syphi- 
litic.    The   contention    of   mental   incai)acity   is    founded 
lai^ely  upon  this  fact.    It  is  indeed  an  important  fact,  but 
does  not  dispense  with  the  necessity  of  proving  mental  in- 
capacity in  fact  on  the  part  of  the  patient.    The  evidence 
is  very  slight  indeed  of  any  abnormal  mental  condition  on 
the  part  of  Gilbert,  prior  to  April  11,  1914.    The  parties  in 
interest,  as  witnesses,  testified  to  circumstances  in  April, 
1914,  which  might  be  regarded  as  tending  to  prove  such 
fact.    If  such  evidence  were  to  be  deemed  literally  true, 
we  could  not  deem  it  sufficient,  as  proof  of  mental  incapa- 
city.   Making  due  allowance  for  the  interest  of  the  wit- 
nesses, and  for  the  inaccuracy  of  the  memory  as  to  details, 
we  are  very  clear  that  little  weight  can  be  given  to  it. 
Many  disinterested  witnesses  were  examined  on  both  sides. 
Among  these  we  find  none  who  transacted  any  business  with 
Gilbert  up  to  the  time  of  his  last  illness  who  discovered 
any  lack  of  normal  mentality. 

Upon  the  whole  record,  we  are  clear  that  the  plaintiffs 
have  failed  upon  the  issue  of  mental  incapacity 

Was  the  conveyance  obtained  by  undue  influence?  It 
is  not  claimed  that  the  infant  grantees  exercised  such  in- 
fluence. The  charge  of  undue  influence  is  predicated  upon 
<,   ^  allied  adulterous  relations  between  Gilbert 

due  influ-  and  Mrs.  Rujrgles.     Such  is  the  skeleton  in 

to  iiiegiti-         this  closet.    The  only  direct  evidence  of  that 

mate  child.  •  .      ,  *     , 

fact  IS  by  one  of  the  sons,  who  testified  to 
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his  personal  observations  of  suck  i-elations  on  an  occasion 
more  than  20  years  prior  to  Gilbert's  death,  and  prior  in 
time  to  the  divorce!  Other  evidence  in  support  of  this 
charge  is  circumstantial,  and  is  given  in  the  main  by  the 
parties  interested.  Proof  of  reputation  also  was  resorted 
to.  Such  proof  by  plaintiffs  assailed  the  general  moral 
character  of  Mrs.  Buggies.  It  also  dealt  with  the  reputed 
paternity  of  her  younger  children,  who  are  the  grantees  in 
the  conveyance  under  consideration.  Such  proofs  were 
not  left  uncontradicted  by  the  defendants.  Gilbert  was  73 
years  of  age  at  the  .time  of  his  death.  Mrs  Buggies  was 
nearly  25  years  younger.  She  was  the  mother  of  8  or  9 
children,  all  born  in  lawful  wedlock.  So  far  as  appears^ 
she  lived  happily  with  her  husband  at  all  times.  If  the 
evidence  relied  on  in  support  of  the  charge  be  deemed  true, 
the  husband  could  not  have  been  ignorant  of  the  illicit  rela- 
tion. Needless  to  say  that  the  facts  thus  stated  tend,  of 
themselves,  to  rebut  strongly  such  charge,  and  that  they  are 
not  to  be  lightly  brushed  away.  Needless  to  say,  also, 
that  the  fact  of  guilt  should  not  be  found,  except  upon  most 
convincing  evidence.  The  evidence  of  the  son  is  indeed 
direct,  but,  in  the  light  of  the  whole  record,  it  is  not  con- 
vincing. We  are  sure  that,  upon  this  record,  we  should 
not  be  justified  in  finding  that  illicit  relations  existed  be- 
tween these  parties. 

Needless,  too,  to  say  that  the  proof  of 

^'  chnd^bom         reputed    paternity    of    these    children    was 

^  Ji^^S^^  worthless,  as  evidence  of  the  fact.    The  child 

born  in  lawful  wedlock  is  protected  by  the 
conclusive  presumption  of  the  law  as  to  his  paternity.  To 
defeat  these  grantees  upon  the  ground  -of  the  criminality 
of  their  paternity  would  be  to  deprive  them  of  such  legal 
presumption.  Moreover,  if  there  were  no  presumption,  arid 
if  the  bastardy  of  these  children  were  fully  proved,  what 
then?  Accepting  the  fact  as  explanatory  of  the  gift,  yet 
the  gift  itself  might  be  deemed  only  a  moderate  discharge 
of  a  legal  obligation,  and  a  recognition  of  a  moral  respon- 
sibilitv  which  could  never  be  fully  met  or  exx)iated. 


July  1920]  Geacb  v.  Callahan  213 

The  sum  of  the'wiiole  case  is  tliat  this  decedent  pre- 
sented 100  acres  of  laud  to  the  children  of  the  family  in 
which  he  had  lived  for  14  years.  He  had  360  acres  more 
for  his  own  children,  and  other  property  of  large  value,  as 
already  indicated.  Was  the  fact  that  he  made  such  gift 
evidence  of  improvidence  on  his  part,  and  did  it  indicate 
failing  mental  powers?  We  cannot  say  so.  We  reach  the 
conclusion,  therefore,  that  the  case  was  rightly  decided  in 
the  trial  court,  and  the  decree  entered  there  is — Affirmed. 

Wkaver,  C.  J.,  Preston  and  Salinger^  JJ.,  concur. 


Mary  Grace,  Appellant,  v.  Michael  Callahan,  Appellee. 

FBATTD:     Fiduciary  Relations.     A  showing  of  long-continued  inti- 

1  mate  relations  between  a  nonassertive  sister  of  but  little  educa- 
tion and  experience,  and  a  domineering  brother  of  good  edu- 
cation and  wide  business  experience,  may  be  sufficient  to  cast 
upon  the  brother  the  burden  of  proof  to  show  freedom  from 
fraud  of  a  conveyance  executed  by  the  sister  to  the  brother 
without  consideration. 

TBTTSTS:     Parol  Bvidence.     While  parol  evidence  is  inadmissible 

2  to  establish  an  express  trust  in  real  estate,  yet  one  who  is 
admittedly  the  owner  of  real  estate  may,  in  explanation  of  his 
title,  orally  testify  that  his  grantor  never  was  the  owner  of  the 
property,  was  simply  a  trustee  for  the  one  so  testifying,  and 
that  the  grantor's  deed  was  simply  in  execution  of  the  trust. 

Pbeston,  Salinger,  and   Stevens,  JJ.,  dissent  on  the  question 
of  fact. 

Appeal  from  Dubuque  District  Court, — J.  W.  Kintzingbr, 

Judge. 

July  6,  1920. 

Action  in  equity  to  cancel  a  deed.  The  facta  are  stated 
in  the  opinion.  Decree  for  defendant.  Plaintiff  appeals. — 
Ret>€rsed. 
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Hurd,  Lenehan,  Smith  &  O^Connor,  for  appellant. 

Frantzen  d  Bonson,  for  appellee, 

Stevens^  J. — Plaintiflf  and  defendant  are  sister  and 
brother,  and  the  daughter  and  son  of  Dennis  Callahan,  who 
died  in  March,,  1916,  78  years  of  age,  and  without  property. 

Cornelius  Callahan,  whose  relation  to  the 
1.    FitAi'D :  matters  involved  \^ill  appear  presently,  and 

fiduciary   re-  x-r-  r  *  7 

lations.  who  died  in  December,  1895,  was  the  unmar- 

ried brother  of  Dennis.  On  December  2, 
1895,  and  about  10  days  prior  to  his  death,  which  followed 
an  illness  from  which  he  was  then  suffering,  Cornelius  Cal- 
lahan conveyed  a  tract  of  400  acres,  situated  in  Dubuque 
County,  to  Dennis  Callahan,  for  a  consideration  of  f 6,000 
and  a  further  alternative  agreement,  recited  in  the  deed 
and  covered  by  an  independent  contract,  to  support  the 
grantor  so  long  as  he  should  live,  or  pay  him  |600  annually 
for  that  purpose.  On  January  30,,  1904,  Dennis  Callahan 
conveyed  all  of  said  tract  to  the  defendant  herein,  for  a  con- 
sideration of  fl.OO  and  love  and  affection.  At  the  time  of 
making  the  last  conveyance,  Dennis  Callahan  owned  an  ad- 
ditional 280  acres,  in  the  vicinity  of  and  adjoining  some  part 
of  the  400-acre  tract.  On  October  15„  1912,  he  conveyed  240 
acres  thereof  to  the  plaintiff,  for  a  consideration  of  fl.OO, 
care,  and  support  during  his  life,  together  with  the  payment 
by  her  of  all  of  his  debts  and  funeral  expenses.  The  remain- 
ing 40  acres  he  had  previously  sold  and  conveyed  to  defend- 
ant, for  a  consideration  of  $1,200.  On  May  9,  1913,  the 
plaintiff  conveyed  80  acres  of  the  240-acre  tract  to  defend- 
ant. The  consideration  recited  in  the  deed  is  Jl.OO  and 
'^other  valuable  consideration."  On  May  21,  1913^  Mary 
Callahan  married  Thomas  Grace.  On  September  24,  1913, 
plaintiff  instituted  this  action,  for  the  purpose  of  obtaining 
a  cancellation  of  the  deed  from  her  to  the  defendant  of  the 
80-acre  tract.  The  grounds  upon  which  she  bases  her  prayer 
for  equitable  relief  are:  (a)  That  the  said  conveyance  was 
without  consideration;  (b)  that  it  was  procured  by  duress 
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and  Tindue  influence;  and  (c)  that  she  was  induced  to  exe- 
cute the  deed  because  of  the  confidential  and  fiduciary  re- 
lations existing  between  her  and  defendant.  Defendant 
denies  that  he  obtained  said  conveyance  by  inequitable 
means,  and  avers  that,  prior  to  the  conveyance  of  the  240- 
acre  tract  to  plaintiff  by  her  father,  which  conveyance  was 
n^otiated  and  consummated  by  the  efforts  of  the  defendant, 
it  was  agreed  that  they  would  subsequently  make  a  just  and 
equitable  settlement  between  them  of  the  property.  .  Re- 
ferring to  the  conveyance  of  the  400-acre  tract  to  the  defend- 
ant, he  alleges  in  his  answer  that  Cornelius  Callahan  con- 
veyed the  same  to  his  father,  in  trust  for  him,  and  that  the 
deed  was  executed  to  carry  out  the  trust. 

It  is  not  claimed  that  the  alleged  trust  wajs  created  in 
writing,  or  that  it  was  enforcible  under  the  statute.  De- 
fendant married  in  1899,  at  the  age  of  23  years,  and  moved 
upon  the  400-acre  tract,,  where  he  has  since  continuously  re- 
sided. Plaintiff's  mother  died  when  she  was  a  small  child, 
and  she  resided  at  home  with  her  father  and  brother  on  the 
240-acre  farm  until  the  marriage  of  the  latter,  and  there- 
after with  her  father,  until  after  her  marriage,  in  1913.  At 
the  time  of  the  trial,  she  was  44,  and  'defendant  42  years  of 
age.  The  farm  is  located  near  the  parish  church  attended 
by  both  of  them.  The  testimony  is  peculiarly  lacking  in  de- 
tail, and  the  transaction  complained  of  is  quite  out  of  the 
ordinary.  The  difference  in  the  situation  of  the  respective 
parties  at  the  time  the  conveyance  was  made  is  significant. 
Defendant  owned  the  400-acre  farm,  worth  in  the  neighbor- 
hood of  170,000,  and  plaintiff  the  240-acre  tract  of  approx- 
imately proportional  value.  Since  old  enough,  plaintiff  had 
performed  the  duties  of  housekeeper  for  her  father,  who  did 
not  marry  after  the  death  of  plaintiff's  mother,  and  had 
looked  after  and  cared  for  him  up  to  the  time  he  went  to  live 
with  the  defendant,  in  1913,  which,  she  claims,  was  against 
her  will.  Defendant  is  vice  president  of  a  bank  in  Bernard, 
and,  we  gather  from  the  record,  a  prosperous  farmer. 
Plaintiff  does  not  apx)ear,  however,  to  have  been  able  to  add 
substantially   to   the  property   received   from   her  father. 
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She  testified  that  she  did  not  attend  school  after  she  was 
11  years  of  age;  that  she  has  had  little  business  experience; 
and  that,  up  to  the  time  of  the  trial,  she  had  never  been  out- 
side of  Dubuque  County,  although  she  had  made  occasional, 
and  perhaps  frequent,  trips  to  Dubuque  and  Bernard,  for  the 
purpose  of  visiting  the  stores  and  purchasing  family  neces- 
sities. She  appears  to  be  a  woman  of  ordinary  intelligence 
and  ability,  for  one  of  her  opportunity  and  expwience.  She 
further  testified  that  she  and  her  brother  had  always  been 
on  friendly  terms,  except  that„  upon  two  occasions,  after 
they  grew  up,  but  years  before  the  transaction  in  question, 
he  struck  her,  but  not  violently,  and  in  a  fit  of  anger.  The 
day  before  the  deed  was  executed,  she  went  to  her  brother's 
home,  for  the  purpose  of  requesting  him  to  take  her  to  Ber- 
nard. He  was  absent;  but,  on  the  following  morning,  they 
went  to  town  together.  She  testified  that,  while  they  were 
on  the  road  to  Bernard,  she  informed  him  of  her  approach- 
ing marriage ;  and  that  he  then  said  to  her  that  he  thought 
they  had  better  settle  up,  and  that  she  should  convey  to  him 
some  of  the  land.    Continuing  her  testimony,  she  said : 

"My  brother  took  me  to  Bernard;  I  went  down  to  his 
house,  a  few  days  before  that.  I  had  some  potatoes  for  him„ 
and  I  wanted  to  go  to  Bernard.  We  had  made  a  couple  of 
trips  to  Bernard  before  that  time.  I  wanted  to  get  some 
household  goods ;  but  he  didn't  happen  to  be  home  that  day, 
so  I  told  his  wife  that  I  wanted  to  go  to  Bernard,  and  he 
came  up  the  next  day  to  take  me  to  Bernard  to  get  the 
things  for  the  house,  and  on  the  way  to  Bernard,  I  told  him 
I  was  to  be  married.  So  he  asked  me  to  settle  up ;  he  said 
I  owed  him  some  property.  I  don^t  know  just  what  he  did 
say,  but  I  asked  him  how  much  it  was,  and  how  much  he 
wanted ;  I  think  that  was  the  way  of  it.  He  said  he  wanted 
about  80  acres.  Of  course,  I  was  surprised.  I  did  not 
answer  him  as  to  the  80  acres, — I  was  so  surprised  it  was 
quite  a  shock  to  me,  like." 

She  further  testified  that,  when  they  arrived  at  Bernard, 
she  ordered  some  groceries,  and  then  went  with  defendant 
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to  the  bank  to  have  some  checks  cashed;  and  that,  while 
there;  he  took  her  into  a  room  and  introduced  her  to  the 
cashier  of  the  bank^  of  which  he  was  vice  president,  who 
made  out  a  couple  of  papers,  which  she  signed, — one  a  quit- 
claim deed  to  the  400-acre  tract;  the  other,  of  the  80-acre 
tract  in  controversy.  She  further  testified  that  neither  of 
the  instruments  was  read  to  her,  and  that  she  did  not  know 
which  80  she  was  conveying  to  her  brother.  Defendant's 
version  of  the  conversation  on  the  way  to  town  is  as  fol- 
lows: 

'*I  had  a  talk  with  my  sister,  before  the  deed  was  exe- 
cuted to  me,  in  regard  to  these  80  acres  of  land.  When  we 
were  going  down  to  Bernard,  I  told  her  I  heard  she  was  go- 
ing to  be  married.  She  said  ^Yes,'  and  I  said :  *Bef ore  you 
do,  however,  you  had  better  make  a  little  settlement  with 
me,  in  order  to  have  things  in  good  shape.'  She  said,  'All 
right,  what  do  you  want?'  I  said,  *I  would  like  to  have  that 
80  acres  adjoining  mine.'  She  said,  'AH  right.'  I  said^ 
Ton  are  satisfied  now,  are  you,  with  that?'  She  said,  'Yes ; 
I  want  you  to  be  satisfied,  too.'  " 

The  above  is  the  substance  of  their  testimony,  .which  is 
not  materially  varied  or  enlarged  by  cross-examination  or 
by  the  further  details.  The  defendant  also  testified  that  he 
induced  the  father  to  convey  the  240  acres  to  plaintiff,  in 
pursuance  of  an  understanding  between  them  that  they 
could  better  care  for  him  and  handle  the  property  in  this 
way,  and  that  they  would  later  make  a  proper  division  or 
settlement  between  them.  There  is  no  evidence  that  the 
father  was  not  willing  to  deed  the  farm  to  her,  or  that  it 
was  not  done  voluntarily,  and  in  accordance  with  a  desire  to 
give  it  all  to  her.    Upon  this  point,  defendant  testified: 

"I  remember  the  occasion  of  my  father  making  a  deed 
of  all  of  this  240  acres  to  my  sister.  That  was  in  October, 
1912,  I  think.  I  had  a  talk  with  my  sister,  previous  to  the 
making  of  this  conveyance,,  in  regard  to  the  property  at  her 
father's  place.  At  that  time,  I  lived  about  a  mile  from  my 
father's.  I  brought  the  notary  from  Bernard.  I  had  a  few 
conversations  i^ath  my  sister  in  regard  to  my  father's  con- 
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dition,  but  I  could  not  say  how  many, — in  the  neighborhood 
of  five  or  six.  Q.  What  were  the  nature  of  these  conver- 
sations? A.  In  regard  to  his  feeble  condition.  Q.  At  the 
time  when  the  title  to  this  property  was  placed  in  your 
sister,  given  by  your  father,  state  whether  or  not  your  sister 
knew  of  the  circumstances  under  which  it  was  placed'  in  her. 
A.  It  was  explained  to  ber ;  she  knew.  Q.  Where  was  this 
deed  drawn  up?  A.  At  my  father's  house,  my  sister's  home 
now.  Joe  Garrig  and  I  were  present.  My  sister  wasn't 
present ;  she  was  outside.  Besides  this  property,  there  was 
personal  property  conveyed  at  that  time.  *  *  *  Q.  In 
this  conversation  with  your  sister,  prior  to  this  deed  and 
about  the  time  this  deed  was  made  to  her,  was  there  any 
understanding  between  you  and  your  sister  in  regard  to 
the  transaction  of  this  property?  *  *  *  A.  Yes.  On 
account  of  my  father's  condition  it  had  become  time,  we 
thought,  to  make  some  arrangements  for  his  comfort,  he  not 
being  able  to  work,  and  not  being  able  to  turn  back  to  any 
business ;  and  thought  it  better  to  have  him  sign  it  over  to 
her,  in  order  that  she  would  be  able  to  take  better  care  of 
him,  and  it  would  make  it  easier  for  both  of  us  to  have  the 
property  in  her  name.  We  thought  it  was  a  good,  safe  way 
to  do.  *  *  *  Q.  And  was  there  any  understanding  be- 
tween you  and  she  as  to  the  settlement  between  you  and  her 
after  your  father's  death,  at  that  time?  *  *  *  A.  Yes. 
Q.  What  was  there  as  to  that  settlement?  When  did  it 
take  place?  *  *  *  A.  When  it  would  be  most  conve- 
nient for  both  of  us„  or  when  circumstances  would  permit, 
later  on."  ^ 

Plaintiff  testified  that  her  brother  suggested  to  her  that 
it  was  the  thing  to  do  for  her  to  get  the  property  in  her 
name,  but  that  she  did  not  want  to  have  it  done.  She  de- 
nied specifically  that  there  was  any  agreement  or  arrange- 
ment of  any  kind  between  them  as  to  a  future  settlement  or 
division  of  the  property.  Eeferring  later  to  the  transaction 
at  Bernard,  the  defendant  testified : 

"This  was  while  we  were  driving  toward  Bernard.  I  told 
her  that,  as  I  only  had  a  quitclaim  deed  to  my  farm  from 


July  1920]  Gracb  v,  Callahan  219 

father,  it  would  be  nice  if  she  would  give  me  a  quitclaim 
deed,  too,  she  having  a  warranty  deed  for  her  property. 
And  she  said  vre  could  make  the  conveyance  that  day  for 
all  the  deeds.  Then  we  went  down  town.  She  went  into 
the  store,  and  bought  household  goods  and  groceries,  etc. 
"When  she  got  through  at  the  store,  we  went  over  to  the 
hank,  and  I  introduced  her  to  Mr.  Clark,  and  told  him  the 
nature  of  our  business,  and  he  wrote  out  the  deeds  accord- 
ing to  the  instructions,  and  we  all  talked  it  over,  just  the 
same  as  anybody  else  would  be  conveying  property  on  good, 
agreeable  terms,  and  we  had  the  quitclaim  deed  to  the  440 
and  the  warranty  deed  for  the  80  acres,,  and  she  signed  them, 
without  showing  any  disposition  of  not  being  inclined  to 
do  it  in  any  way.  If  she  did,  I  wouldn't  insist  on  her  doing 
it." 

In  so  far  as  this  testimony  is  inconsistent  with  the  testi- 
mony of  the  plaintiff  quoted  above,  it  was  contradicted  by 
her.  Defendant's  testimony  as  to  what  occurred  at  the  bank 
is  corroborated  in  all  material  respects  by  that  of  the  scriv- 
ener, who  was  not,  at  the  time  of  the  trial,  employed, by  the 
bank,  and  who  resided  at  Traer.  Defendant,  as  indicated, 
does  not  claim  that  'he  purchased  the  land  from  plaintiff, 
or  that  she  was  paid  anything  more  than  a  technical  con- 
sideration therefor.  The  case  is,  therefore,,  unlike  most  of 
the  cases  cited  by  counsel,  in  wiiich  the  plaintiff  sought  to 
set  aside  a  conveyance  upon  the  ground  of  inadequacy  of 
consideration.  The  parties  were  competent  to  contract,  and 
plaintiff,  if  she  desired  to  do  so,  had  a  right  to  convey  the 
land  to  her  brother ;  and,  after  she  has  done  so,,  it  cannot  be 
set  aside  solely  upon  the  ground  that  she  has  repented  of 
her  act.  Nor  does  defendant  take -the  position  that  the 
conveyance  was  intended  as  a  gift.  His  contention  is  that 
the  deed  was  executed  in  pursuance  of  the  alleged  mutual 
arrangement  and  understanding  arrived  at  between  the 
parties  before  the  land  was  conveyed  to  her. 

It  is  conceded  by  the  plaintiff  that  she  took  no  part  in 
the  negotiations  with  her  father  resulting  in  the  conveyance 
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of  the  land  to  her,  nor  did  she  take  any  part  in  the  transac- 
tion at  the  time  the  deed  was  executed,  except  to  pay  him 
f  1.00.  On  the  same  day  the  deed  was  executed,  her  father 
turned  over  to  plaintiff  some  cows,  horses,  grain,  sheep,  ma- 
chinery, and  about  $2,000  in  cash. 

Concerning  her  business  experience  and  the  relations  be- 
tween herself  and  defendant,  plaintiff  testified  that,  while 
her  brother  was  at  home,  he  sold  the  products  of  the  farm 
and  did  the  business  generally ;  that  she  was  not  allowed  to 
taJte  part  therein ;  that  defendant  was  domineering,  and  in- 
sisted on  having  things  done  as  he  directed;  that  she  did 
what  he  said,  wfiether  she  wanted  to  or  not;  that  he  was 
quick-tempered;  that  he  interfered  with  her  upon  two  oc- 
casions, and  objected  to  her  marriage;  that  he  suggested 
and  induced  her  father  to  convey  the  farm  to  her ;  that  the 
deed  to  the  80  was  drawn  up  by  the  scrivener,,  and  signed  by 
her  in  ignorance  of  its  contents;  that  she  did  not  know 
what  80  was  described  therein ;  that  it  was  not  read  over  to 
or  acknowledged  by  her;  that  he  went  with  her  to  deposit 
the  money  In  the  bank  at  Dubuque ;  and  that  he  looked  after 
and  advised  her  in  business  matters.  Defendant  admits 
that  he  assisted  his  sister  when  necessary,  and  when  re- 
quested by  her,  but  denies  that  he  sought  at  any  time  to  ex- 
ercise any  undue  influence,  or  take  advantage  of  her  or  the 
relations  between  them,  and  says  that  she  signed  the  deed 
voluntarily,  as  requested  by  him.  The  cross-examination  of 
several  of  defendant's  witnesses  developed  that  he  is  a  man 
of  strong,  positive,  and  determined  convictions,  and  likely 
to  insist  upon  having  his  own  way. 

Shortly  after  plaintiff  was  married,  the  defendant  re- 
quested that  she  deed  him  another  40,  in  consideration  of 
his  assuming  the  burden  of  caring  for  and  supporting  the 
father.  This  she  refused  to  do.  After  this  suit  was  begun, 
the  parish  priest  requested  plaintiff  to  come  to  the  meeting; 
as,  according  to  his  testimony,  he  did  the  defendant,  also. 
At  this  conference,  attended  by  the  parties  and  by  the  two 
priests,  plaintiff  admits  that  she  agreed  to  dismiss  the  suit; 
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says  she  was  afraid  of  the  priests.  Concerning  the  meeting, 
the  defendant  testified : 

*r[t  was  in  October,  1912,  that  Mary  and  I  were  before 
these  two  priestjs  at  the  monastery.  That  was  after  the  deed 
was  made.  Father  Placid  requested  me  if  I  would  talk  with 
Mary  and  explain  our  case,  and  see  if  we  could  come  to  a 
settlement  outside  of  court.  It  was  already  in  the  court  at 
that  time.  I  never  talked  with  him  about  this  suit  until 
he  asked  me  about  it.  That  was  before  she  and  I  were  there 
with  this  missionary  and  Father  Placid.  It  was  arranged 
that  this  meeting  should  be  at  the  monastery,  if  she  was 
satisfied.  I  suspected  what  it  was  for,  but  I  didn't  know 
what  it  was  for.  Nobody  went  into  details  about  it.  I  knew 
they  were  going  to  have  a  talk,  and  I  thought  I  would  see 
what  they  had  to  say.  I  was  strictly  cautious  not  to  use 
any  influence.  I  knew  before  I  went  there  that  the  purpose 
of  this  meeting  was  to  discuss  with  her  the  claim  she  had 
against  me  in  this  suit.  I  don't  remember  whether  she  or 
I  was  there  first.  I  don't  remember  that,  when  she  came 
in,  the  door  was  locked.  Her  husband  wasn't  there.  I  don't 
remember  whether  he  was  invited  or  not.  I  know  he  wasn't 
present  during  any  of  the  time  they  asked  her  to  drop  it.  I 
don't  know  whether  they  urged  her  to  drop  it.  I  don't  know 
whether   I  urged  her  to  drop  it  or  not." 

Both  parties  also  testified  that  the  details  of  the  contro- 
versy were  not  gone  into.  Defendant  denied  that  the  meet- 
ing wai?  requested  by  him.  Some  time  after  this  occurrence, 
plaintiff  wrote  her  brother  a  letter,  complaining  of  his  con- 
duct and  charging  that  he  had  designs  on  her  property,  and 
asking  him  not  to  plow  up  the  80-acre  tract.  In  this  letter 
she  said : 

"I  know  how  you  made  me  say  before  two  priests  to  give 
it  up  for  peace  sake*,  but  I  went  right  again  my  conscience 
and  my  husband,  who  is  trying  so  hard  to  see  that  I  am 
justified.  Why  don't  you  come  with  your  papers  and  wit- 
nesses* and  prove  that  you  are  entitled  to  one  half  of  this 
property,  and  if  your  400-acre  farm  was  not  papa's  property, 
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why,  then,  did  you  take  me  before  the  Bernard  banker  and 
make  me  sign  ofiP?" 

While  mere  inadequacy  of  consideration  is  never  a 
ground  for  the  cancellation  of  a  conveyance,,  it  has  been 
heldy  in  some  cases,  to  constitute  satisfactory  evidence  of 
fraud.  Herron  ,v.  Herron,  71  Iowa  428 ;  Rarick  v.  Womer, 
184  Iowa  1016;  Derby  v.  Donahoe,  208  Mo.  684  (1068.  W. 
632) ;  Barker  v.  Wiaemcm,  51  Okla.  645  (151  Pac.  1047) ; 
Dotsofi  V.  Norman,  159  Ky.  786  (169  S.  W.  527) ;  Schwarz 
v.  Reznick,  257  111.  479  (100  N.  E.  900). 

Where  confidential  or  fiduciary  relations  between  the 
parties  are  shown,  the  burden  of  showing  the  good  faith  of 
the  transaction  is  upon  the  grantee.  Reeves  v,  Hoioard, 
118  Iowa  121 ;  Jordan  v.  Cathcart,  126  Iowa  600 ;  Detrick 
V,  Patterson,  159  Iowa  460;  Steen  v,  Steen,  169  Iowa  264; 
Herron  v.  Herron,  supra ;  Earhart  v.  Holmes,  97  Iowa  649 ; 
Nesmith  v.  Piatt,  137  Iowa  292;  Sohneider  v.  Schneider, 
125  Iowa  1. 

Fraud  is  often  difficult  to  prove,  and  is  seldom  estab- 
lished by  the  admissions  of  the  party  or  by  positive  testi- 
mony alone.  It  may  be,  and  usually  is  to  be,  found  in  the 
circumstances  and  the  results  of  the  transaction.  As  wa^s 
said  by  Mr.  Justice  Weaver,  in  Johnson  v.  Carter,  143  Iowa 
95: 

"The  trail  of  fraud  is  not  always  easily  followed;  and, 
while  the  law  charitably  prefers  to  sustain  all  business 
transactions  which  are  reasonably  explainable  on  the  theory 
of  fairness  and  honesty  of  all  the  parties  concerned,  yet 
courts  are  not  at  liberty  to  ignore  clear  and  convincing 
indicia  of  bad  faith,  or  refuse  to  draw  inferences  of  fraud 
from  circumstances  which  irresistibly  point  to  that  result.^' 

It  was  also  said  by  the  Supreme  Ck)urt  of  Illinois,  in 
Schwarz  v.  Reznick,  supra,  that  "whatever  circumstances, 
when  proven,  convince  the  mind  that  the  fraud  charged 
has  been  perpetrated,  is  all  that  is  required." 

Transactions  between  parties  of  ordinarily  equal  oppor- 
tunity and  ability  do  not  often  result  in  one's  securing  an 
unconscionable  advantage  over  the  other.    It  is  obvious  that 
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plaintiff  and  defendant  either  dealt  upon  the  basis  of  a 
prior  mutual  agreement  and  understanding,  or  that  the 
former  was  the  victim  of  gross  imposition  and  fraud  at  the 
hands  of  the  latter.  It  cannot  be  explained  upon  the 
ground  that  plaintiff  desired  or  intended  to  bestow  a  gift 
upon  her  brother.  He  does  not  claim  that.  No  claim  is 
made  by  appellant  that  any  false  representations  were 
made,  or  that  defendant,,  by  any  immediate  act  or  outward 
manifestation,  exercised  duress  or  undue  influence  in  any 
form,  to  procure  the  execution  of  the  deed. 

As  stated,  plaintiff  denies  absolutely  that  she  at  any 
time  agreed,  before  the  deed  was  executed  by  her  father,  to 
convey  any  part  of  the  land  to  defendant,  or  that  the  matter 
was  discussed  between  them.  If  the  400-acre  tract,  in  fact, 
was  the  property  of  Dennis  Callahan,  and  not  held  by  him 
in  trast  for  the  defendant,  by  the  conveyance  thereof  to  him 
he  obtained  a  decided  advantage  in  the  distribution  of  his 
father's  estate. 

Counsel  for  appellant  insist  that  the  evidence  offered 
upon  the  subject  of  the  alleged  parol  trust  was  inadmissible. 
This  evidence,  upon  the  theory  of  counsel  for  appellee,  was 

not  offered  for  the  purpose  of   establishing 

2.  Trusts  :  an  enf orcible  trust  in  real  estate,  but  only  to 

Sence.  ®^*  explain  the  source  of  his  title.    In  so  far  as 

such  testimony  might  tend  to  throw  light 
upon  the  disposition,  division,  or  distribution  of  the  prop- 
erty of  Dennis  Callahan  between  his  children,,  or  to  show 
the  relative  situation  of  the  parties,  this  evidence  was  ad- 
missible. Defendant  could  not  be  charged  with  inequitable 
conduct,  if  he  were,  in  fact,  the  beneficiary  of  his  uncle  to 
the  extent  indicated^  because  he  insisted  upon  a  share  of 
the  property  conveyed  by  his  father  at  an  advanced  age  in 
life,  and  shortly  before  his  death.  The  testimony  of  the  de- 
fendant relative  to  the  alleged  trust  is  not  denied  by  wit- 
nesses, but  there  is  much  in  the  transaction  and  circum- 
stances revealed,  to  cast  doubt  upon  its  reality.  In  the  first 
place,  Dennis  Callahan,  by  the  terms  of  the  deed,  agreed  to 
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paj'  a  consideration  of  |6,000,  which  he  subsequently  ap- 
proximately paid  in  satisfaction  of  a  mortgage  upon  the 
land  at  the  time  of  conveyance.  He  assumed  and  agreed  to 
support  and  maintain  his  brother,  or  to  pay  him  annually 
|600  for  that  purpose.  The  market  or  actual  value  of  the 
land,  at  the  time  it  was  conveyed,  is  not  shown,  but  it  is 
possible  that  Dennis  Callahan  contemplated  that  the  profits 
and  income  he  would  derive  from  the  land  would  more  than 
offset  the  burden  assumed  by  him;  but  the  fact  that  the 
father  paid  |6,0t)0  to  discharge  the  mortgage,  and  obligated 
himself  to  pay  |600  per  year  to  his  brother  so  long  as  he 
lived,  for  a  conveyance  of  land  in  trust  only,  is  not  without 
significance.  The  recitals  in  the  deed  were  supplemented 
by  an  independent  contract,  which  was  not  introduced  in 
evidence,  nor  its  whereabouts  satisfactorily  accounted  for. 
These  papers  were  apparently  prepared  by  a  competent  per- 
son, and  it  is  strange,  indeed,  that  they  contained  no  refer- 
ence to  the  alleged  trust.  Defendant  testified  to  none  of 
the  details  of  his  negotiations  with  Dennis  Callahan,  result- 
ing in  the  execution  of  the  deed  of  the  240  acres  to  plaintiff. 
So  far  as  appears  by  the  record,  this  conveyance  may  have 
been  in  pursuance  of  a  settled  plan  on  the  part  of  the  father, 
in  making  a  division  of  his  property  between  his  children. 
However,  he  does  not  appear  to  have  ever  expressed  such  a 
purpose  or  desire  to  plaintiff. 

In  our  opinion,,  the  long-continued  intimate  relations  be- 
tween the  parties,  the  difference  in  their  opportunities  and 
experience  in  business,  the  positive  and  determined  char- 
acter of  defendant,  as  shown  by  the  evidence,  his  disposition 
to  control,  and  the  fact  that  the  conveyance  was  without 
a  monetary  consideration,  afford  sufficient  evidence  of  fraud 
and  undue  influence  to  cast  upon  the  defendant  the  burden 
of  showing  good  faith  in  the  transaction.  Forrestel  t?.  For- 
restely  110  Iowa  614;  Reeves  v,  JJot^^ard,  supra;  Jordan  t?. 
Gathcart,  supra;  Detrick  v.  Patterson,  supra;  Herron  v. 
H  err  on,  supra;  Schwann  v,  Reznick,  supra.  As  stated  by 
the  Supreme  Court  of  Alabama,  in  Cannon  v.  CHlmer,  135 
Ala.  302  (33  So.  659) : 


^ 
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"It  is  well  settled  that  courts  of  equity,  in  dealing  with 
transactions  between  persons  occupying  j&duciary  relations 
toward  each  other,,  are  not  confined  to  cases  in  which  there 
is  any  formal  or  technical  relations  of  that  character,  such 
as  guardian  and  ward,  parent  and  child^  attorney  and 
client,  etc.,  but  they  apply  the  principles  to  all  cases  in 
which  confidence  is  reposed  by  one  party  in  another,  and 
the  trust  or  confidence  is  accepted  under  circumstances 
which  show  that  it  was  founded  on  intimate  personal  and 
business  relations  existing  between  the  parties,  which  gave 
the  one  advantage  or  superiority  over  the  other,  and  that 
the  burden  of  proving  that  the  transaction  was  fair  and 
righteous  is  on  the  one  receiving  or  acquiring  the  benefit." 

It  is  said  by  the  New  York  Court  of  Appeals,  in  Sears 
V.  Shafer,  6  N.  Y.  268 : 

"A  court  of  equity  interposes  its  benign  jurisdiction  to 
set  aside  instruments  executed  betw^een  persons  standing  in 
the  relations  of  parent  and  child,  guardian  and  ward,  j^hy- 
sician  and  patient,  solicitor  and  client,  and  in  various  other 
relations  in  which  one  party  is  so  situated  as  to  exercise 
a  controlling  influence  over  the  will  and  conduct  and  in- 
terests of  another.  In  some  cases,  undue  influence  will  be 
inferred  from  the  nature  of  the  transaction  alone;  in  others, 
from  the  nature  of  the  transaction  and  the  exercise  of  oc- 
casional or  habitual  influence." 

In  our  opinion,,  the  defendant  has  not  met  the  burden 
cast  upon  him.  It  is  quite  true  that  fiduciary  relationship 
cannot  be  predicated  upon  family  ties  alone,  but  there  is 
much  evidence  in  this  case  that  plaintiff  had  all  her  life  re- 
lied upon  the  defendant  to  aid  and  advise  her,  and  she 
doubtless  had  come  to  depend  upon  his  counsel  and  to  re- 
pose confidence  in  his  honesty  and  judgment;  that  he  had, 
by  his  strong  character  and  will,  obtained  such  a  mastery 
over  her  that  she  was  unwilling  or  unable  to  resist  his  re- 
quest to  convey  the  land  to  him  without  substantial  con- 
sideration. The  judgment  and  decree  of  the  court  below 
must,  therefore,  be  reversed. 


226  Gbacb  V.  Callahan  [189  Iowa 

• 
What  is  said  above  is  intended  to  express  the  views  of 
the  majority,  as  understood  by  the  writer,  who  does  not 
concur  in  the  conclusion  reached.  In  his  opinion,  the  evi- 
dence of  fraud,  duress,  and  undue  influence  is  too  meager 
to  justify  the  court  in  setting  aside  the  deed.  The  writer  is 
unable  to  perceive  what  evil  motive  could  have  actuated  the 
defendant  to  procure  the  deed  and  personal  property  of  the 
father  to  be  delivered  to  plaintiff.  His  explanation  that,  at 
the  time  of  this  transaction,  there  was  an  understanding 
between  him  and  plaintiff  that  they  would,  after  the  death 
of  the  father,  make  a  satisfactory  division,  is  the  most  ra- 
tional,^  although  perhaps  not  wholly  satisfactory,  explana- 
tion offered  of  the  transaction.  Defendant  is  doubtless  a 
man  of  considerable  business  ability,  and  it  is  difficult  to 
conceive  that  he  would  ask  his  sister  to  convey  to  him  80 
acres  of  land  without  consideration,  or  that  she  would  re- 
spond thereto  without  objection  or  protest  of  any  kind. 
Much  is  made  in  evidence  of  plaintiff's  lack  of  education 
and  experience;  but  she  was  neither  an  imbecile  nor  so  en- 
tirely without  business  experience  or  knowledge  of  the 
value  of  land  in  that  county  as  to  deed  the  80  to  her  brother, 
merely  because  he  requested  it.  In  the  opinion  of  the 
writer,  the  decree  of  the  court  below  should  be  afiftrmed; 
but,  as  a  majority  think  otherwise,  it  is — Reversed, 

Weaver,  C.  J.,  Ladd,  Evans,  and  Gaynor,  JJ.,  concur. 

Prbston,  Salinger,  and  Stevens,  JJ.,  dissent. 
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W.  R.  Graves,  Administrator,  Appellee,  v.  Interstate 

Power  Company,  Appellant. 

KEaXUJTBICITY:    Insnlation  of  Wires  at  Dangerous  Places.    An  elec- 

1  trie  power  transmission  company  is  under  a  duty  to  properly 
insulate  its  wires  at  all  points  where  it  may  reasonably  antici- 
pate tbe  lawful  presence  of  people,  e.  g.,  along  and  near  the 
trees  of  another,  close  to  which  trees  the  lin€|^  run. 

TBIAIi:     Cross-Bzamlnation.    Whether  a  witness  "had  warned  his 

2  deceased  son  of  the  danger  of  electrical  wires"  is  not  cross- 
examination  of  testimony  "relative  to  the  location  of  the  lines 
and  the  phenomena  attending  them  when  coming  in  contact 
with  other  objects." 

EVIDXarCE:     Testimony  Inconsistent  with  Statutory  Bequirements. 

3  Testimony  tending  to  demonstrate  the  impracticability  of  in- 
sulating high-tension  electrical  wires  by  wrapping  or  covering 
them,  and  the  customary  method  of  constructing  such  lines  by 
first-class  systems,  is  wholly  irrelevant  in  view  of  the  statutory 
requirement  that  such  lines  shall  be  "properly  insulated." 
(Sec.  1527-c,  Code  Supp.,  1913.) 

TSIAI*:     InstmctiOBB  Construed  as  a  Whole.    An*  instruction  that 

4  electrical  wires  must  be  so  constructed  and  maintained  "as  to 
prevent  injury  and  death,"  is  not  subject  to  the  vice  of  im- 
posing a  liability  upon  "insurers,"  when  the  instructions  as  a 
whole  clearly  demonstrate  that  the  court  meant  nothing  of  the 
kind,  and  that  the  jury  could  not  have  so  understood. 

Appeal  from  Allamakee  District  Court. — ^W.  J.  Springer^ 

Judge. 


July  6,  1920. 

Defendant  appeals  from  a  judgment  upon  the  verdict 
of  a  jury.  The  material  facts  are  fully  stated  in  the  opinion. 
— Affirmed. 
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Dawley,  Jordan  dc  Dawley,  D,  J,  Murphy,  and  J.  H, 
Trewin,  for  appellant. 

Wm.  8.  Hart  and  H.  E.  Taylor,  for  appellee. 

Stevens^  J. — The  Upper  Iowa  Power  Company  was 
granted  permission  by  the  board  of  supervisors  of  Alla- 
makee County,  in  1911,  to  erect  and  maintain  poles  and 

wires  in  the  public  highway,  for  the  purpose 
UiRiiiation  of  of  Conducting  electricity  for  heat,  light,  and 
dnnKerous         ^power  purposcs  from  Waukon  to  Lansing; 

and,  in  1913,  the  defendant  company  suc- 
ceeded to  the  ownership  thereof,  together  with  the  equip- 
ment, franchises,  etc.,  of  said  company. 

The  said  transmission  line  was  constructed  in  front  of 
the  residence  of  George  Gramlich.  At  this  point,  the  high- 
way curves  slightly  away  from  said  residence,  in  front  of 
which,  on  the  inside  and  near  the  fence,  are  two  cotton- 
wood  trees.  Defendant's  poles,  which  are  110  feet  apart, 
are  set  so  that  at  least  one  wire  extends  a  few  inches  over 
the  fence  and  across  the  Gramlich  premises.  The  power  line 
consists  of  three  No.  6  copper  wires,  two  of  which  are  at- 
tached to  a  wooden  crossbeam  in  the  usual  manner,  about 
28  inches  in  length,  fastened  securely  to  a  cedar  pole.  The 
top  of  the  pole  extends  above  the  crossbeam,  and  two  of 
the  wires  are  strung  about  14  inches  from  the  pole  on  either 
side.  The  third  wire  is  strung  about  24  inches  above,  near 
the  top  of  the  pole,  and  directly  between  the  two  lower 
wires.  The  wires  were  not  covered  with  any  insulating 
substance  whatever,  and  carried  a  current  of  18,200  volts. 
On  or  about  the  17th  day  of  October,  1913,  a  son  of 
George  Gramlich's,  a  few  months  past  15  years  of  age, 
climbed  one  of  the  trees  through  which  the  high  tension 
wires  passed,  and  in  some  way  came  in  contact  therewith, 
and  was  killed.  The  tree  was  on  the  Gramlich  premises, 
about  18  inches  from  the  fence  and  about  16  feet  from  the 
corner  of  the  porch,  and  was  about  12  inches  in  diameter 
at  the  stump.     The  distance  from  the  ground  to  the  first 
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limb  of  the  tree  was  10  feet  and  3  inches,  and  to  the  second 

limb,  12  feet  and  1  inch.    The  distance  from  the  surface  of 

the  ground  to  the  lower  wires  was  19  feet  and  10  inches.    17 

feet  and  6  inches  from  the  ground,  the  tree  forked,  one 

limb  originally  extending  over  the  fence  into  the  highway; 

the  other  in  the  opposite  direction.     Some  time  after  the 

transmission  line  was  erected,  one  of  tlie  wires  coming  in 

contact  with  the  limb  extending  towai'd  the  highway  finally 

burned  it  off,  and,  later,  one  of  the  employees  of  defendant 

sawed  off  the  stump  about  8V^  or  4  feet  from  the  crotch 

of  the  tree.     One  wire,  at  the  time  of  the  accident,  was 

about  a  foot  above  the  stump,  and  2y?  or  3  inches  nearer 

the  pole.     The  crotch  in  the  tree  was  31/2  to  4  feet  below 

what  we  will  call  the  inside  wire,  the  one  nearest  to  the 

tree. 

Just  how  the  accident,  which  occurred  between  1  and  2 
o'clock  in  the  afternoon,  happened,  is  not  known.  The. 
mother  testified  that  her  son  told  her  he  was  going  up  in 
the  tree  to  get  a  squirrel;  that  she  later  saw  him  in  the 
tree,  and,  a  few  minutes  thereafter,  her  attention  was  at- 
tracted by  an  unusual  noise;  that  she  went  to  the  door, 
and  saw  the  boy  lying  in  the  crotch  of  the  tree,  with  one 
foot  over  the  wire,  his  hands  and  the  other  foot 
hanging  down.  She  further  testified  that  she  saw  a 
squirrel  about  the  premises  that  morning,  and  that  the 
children  chased  it,  before  going  to  school,  and  that  she  saw 
one  on  the  windmill  which  stood  near;  that  she  had  seen 
and  knew  of  but  one  squirrel  on  the  premises.  Other  wit- 
nesses testified  to  the  removal  of  the  body,  and  the  condition 
of  his  hands  and  feet.  Both  of  the  latter  were  very  severely 
burned.  The  burn  on  one  hand  was  somewhat  more  exten- 
sive than  that  on  the  other.  He  was  evidently  instantly 
killed.  The  day  was  warm  and  cloudy.  The  tree  was  prob- 
ably damp,  as  there  had  been  a  heavy  fog  that  morning. 
The  jury  returned  a  verdict  of  $9,500.  This  was  reduced 
by  the  court,  with  the  acquiescence  of  plaintiff,  to  f8,000, 
for  which  sum  judgment  was  entered. 

I.    The  court  overruled  a  motion  by  counsel  for  defend- 
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ant,  based  upon  several  grounds,  at  the  close  of  the  evidence, 
for  a  directed  verdict.  It  is  now  urged  by  them  that  this 
ruling  was  erroneous,  for  two  reasons:  (a)  That  no  negli- 
gence upon  the  part  of  defendant  was  shown;  and  (b)  that 
it  appeared  affirmatively  from  the  evidence  that  the  injury 
was  the  result  of  the  contributory  negligence  of  deceased. 
The  court  instructed  the  jury  that  it  was  the  duty  of  the 
defendant,  in  the  construction  and  maintenance  of  its  trans- 
mission lines,  to  use  such  care  as  would  be  reasonably 
commensurate  with  the  danger  involved,,  and  that,  to  charge 
it  ^ath  negligence  in  maintaining  its  wires  in  the  condition 
and  position  shown  where  the  accident  happened,  the  jury 
must  find  that  the  defendant  was  bound  to  anticipate  that 
boys  of  the  age  of  deceased  were  likely  to  climb  into  said 
tree  and,  without  negligence  on  their  part,  come  in  contact 
with  said  wires.  The  court  further  instructed  the  jury  that 
deceased  had  a  right,  at  any  time  he  saw  fit,  to  climb  the 
tree  in  question,  and  that  he  could  not  be  charged  with  con- 
tributory negligence,  so  as  to  defeat  plaintiff's  right  of 
recovery,  by  the  mere  fact  that  he  climbed  the  tree;  and 
that  it  was  for  the  jury  to  say  whether  or  not,  at  the  time 
he  was  injured,  he  was  in  the  exercise  of  due  care,  and 
free  from  contributory  negligence.  Several  instructions 
were  requested  by  counsel  for  defendant,  but  no  complaint 
is  made  in  this  court  because  of  the  refusal  of  the  court 
to  give  same. 

Section  1527-c  of  the  1913  Supplement  to  the  Code  re- 
quires that  electric  light  companies  shall  use  for  trans- 
mission lines  "only  strong  and  proper  wires,  properly  in- 
sulated, attached  to  strong  and  sufficient  supports  and  in- 
sulated at  all  points  of  attachment.  ♦  ♦  ♦  Where  such 
wires  are  carried  across  or  under  wires  used  for  other 
service,  there  shall  be  suspended  under  or  over  said  power, 
he«ot  or  light  service  lines,  properly  constructed  and  in- 
sulated guard  nets,  or  shall  be  protected  by  such  other 
equally  efficient  devices  as  will  prevent  contact  with  such 
other  service  lines,  in  case  of  sagging  or  breaking  of  such 
wires.     ♦     ♦     ♦     The  grantees  shall  be  responsible  for  all 


July  1920]     Graves  v.  Interstate  Power  Co.  231 

damages  that  may  arise  from  such  construction  and  oper- 
ation under  this  grant  or  from  a  failure  to  comply  with  said 
provisions." 

No  claim  is  made  by  counsel  for  appellant  that  the  wires 
in  question  were  insulated,  or  that  other  protection  was  pro- 
vided against  injury  to  a  person  coming  in  contact  there- 
with at  the  point  where  the  boy  was  killed.  On  the  con- 
trary, we  are  confronted  with  the  argument  that  insulation 
of  the  wires  by  wrapping  or  covering  so  as  to  prevent  in- 
jury is  entirely  impracticable  and  impossible.  We  have  not 
had  occasion  to  define  the  words  "properly  insulated,"  as 
employed  in  Section  1527-c,  Supplement  to  the  Code;  but  it 
makes  no  difference,  under  the  facts  in  this  case,  whether 
the  requirement  thereof  is  that  all  higli-tension  wires  be 
covered  or  wrapped  with  an  insulating  substance,  or  that 
insulation  or  protection  be  provided  only  at  points  where 
those  engaged  in  the  construction,  maintenj^nce,  and  oper- 
ation of  electric  lines  conveying  a  deadly  current  of  elec- 
tricity, should,  as  reasonably  prudent  and  cautious  per- 
sons, know  or  anticipate  that  others,  in  the  exercise  of  their 
lawful  rights,  are  or  may  be  likely  to  come  in  contact  there- 
with, and  be  injured. 

The  tree  in  question  was  standing  upon  the  premises  of 
deceased's  father,  the  wire  with  which  he  came  in  contact 
extending  over  and  across  said  premises.  It  is  not  claimed 
that  defendant  had  a  right,  under  its  grant,  to  place  the 
wire  upon  or  across  said  premises,  or  that  it  was  placed 
there  with  the  consent  of  the  owner.  To  this  extent,  de- 
fendant was  a  trespasser.  It  is  not  uncommon  for  the 
owner  of  shade  trees  situated  as  is  the  one  in  question  to 
climb  into  the  upper  branches,  to  remove  broken  branches 
or  trim  the  tree ;  and  it  appears  that  deceased  and  liis  two 
younger  brothers,  both  of  whom  testified  that  they  had  not 
been  warned  that  the  wires  were  dangerous,  and  that  they 
did  not  know  that  fact,  climbed  into  the  tree,  at  various 
times,  for  purposes  not  unusual  to  children  playing  in  the 
vicinity  of  trees.  It  is  true  that  the  lower  limbs  of  the  tree 
were  rather  high,  but  there  was  a  board  fence  within  a 


232  Oravbs  v.  Interstate  Power  Co.      [189  Iowa 

few  inches  of  the  tree,  which  was  only  about  a  foot  in  dia- 
meter. 

Many  cases  cited  by  counsel  for  appellant  are  generally 
in  harmony  with  our  holding  in  Davis  v.  Malvern  L,  d  P. 
Co.y  186  Iowa  884 ;  but  we  need  not  discuss  or  review  these 
cases.  It  was  the  duty  of  the  defendant  to  properly  insu- 
late iti3  wires  at  all  points  where  it  might  reasonably  be 
anticipated  that  a  person  lawfully  engaged  was  likely  to 
be.  We  so  held  in  Knotvlton  v.  Des  Moines  Ed.  Light  Co.^ 
117  Iowa  451,  which  was  decided  prior  to  the  enactment 
of  the  present  statute.  Courts  have  generally  held  that  it 
is  the  duty  of  those  engaged  in  erecting  and  maintaining 
wires  conveying  a  deadly  current  of  electricity  to  prop- 
erly insulate  the  same,  where  they  pass  through  shade  trees, 
which,  it  should  reasonably  be  anticipated,  might  be  climbed 
by  children  of  immature  years,  and  without  knowledge  of 
the  danger  involved.  Temple  v.  McComh  City  Elec.  L.  d 
P.  Co.,  89  Miss.  1  (42  So.  874) ;  Mullen  v.  Wilkes-Barre  G. 
d  E.  Co.,  229  Pa.  St.  54;  Brulaker  v.  Kansas  City  Elec. 
Light  Co.,  130  Mo.  App.  489;  Chickering  v.  Lincoln  County 
Poic^r  Co.,  (Me.)  108  Atl.  460;  Williayns  r.  Springfield  G. 
d  E.  Co.,  (Mo.)  187  S.  W.  556;  Curtis  on  Electricity,  Sec- 
tion 512. 

•  Mr.  Justice  Dunn,  in  Chickering  v.  Lincoln  County 
Power  Co.,  supra,  obviously  indulging  somewhat  reminis- 
cently  in  a  touch  of  sentiment,  but  soundly,  said : 

"Trees  growing  about  a  family  home  are  not  primarily 
for  boys  to  play  in.  But  by  climbing  a  tree  a  boy  would 
not  altogether  remove  himself  from  the  pale  of  the  protec- 
tion of  the  law.  In  constructing  and  maintaining  a  line 
for  transmitting  the  subtle  agency  of  electricity,  no  one 
may  with  impunity  totally  disregard  the  natural  habits  and 
the  childish  inclinations  of  boys  at  play  to  climb  the  door- 
yard  shade  trees.  Human  life  is  short  enough,  and  its 
burdens  and  responsibilities  come  soon  enough,  at  best. 
To  take  from  boyhood  the  legitimate  pleasures  and  adven- 
tures of  tree  climbing  would  unduly  restrict  the  confines 
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of  that  memory-cherished  domain^  and  lessen  life's  joys 
both  there  and  thereafter." 

The  Supreme  Court  of  California,  in  Mintcr  v.  San 
Diego  Consol,  G.  d  E,  Co.,  (Cal.)  182  Pac.  749,  recognized 
the  duty  of  electric  companies  to  be  substantially  as  stated> 
and  refused  to  apply  the  rule  to  the  facts  of  that  case.  The 
only  case  coming  to  our  attention  which  holds  to  e  con- 
trary doctrine  is  Brown  v,  Panola  L.  &  P.  Co.,  137  Ga.  352 
(73  S.  E.  580). 

The  correctness  of  the  instructions  referred  to  above  is 
not  challenged  by  counsel  for  appellant,  nor  is  the  theory 
upon  which  the  case  was  submitted  to  the  jury.  They  must 
be  treated  as  the  law  of  the  case.  We  cannot  say  that  the 
evidence  of  negligence  and  proximate  cause  was  insufficient 
to  justify  the  submission  of  the  case  to  the  jury. 

II.  The  father  and  mother  of  deceased  were  called  as 
witnesses,  and  a^ked  to  describe  the  premises,  and  the  loca- 
tion of  the  trees,  fence,  wires,  etc.,  and  were  interrogated 

at  some  length   as  to   certain   phenomena 

2    Trial-  croas-     Diani'^sted   by   the   wire  nearest   the   tree, 

examination.      when  coming  in  contact   with   the  branch 

that  was  finally  burned  off;  and  they  also 
testified  that  the  father's  hand  was  burned  by  a  piece  of 
.iron  which  fell  from  the  pole.  Counsel  for  defendant  sought, 
by  cross-examination,  to  elicit  from  these  witnesses  that  de- 
ceased had  been  warned  by  them  of  the  dangerous  character 
of  the  wires,  and  not  to  climb  the  tree.  Objection  to  these 
questions,  upon  the  ground  that  same  were  not  cross- 
examination,  was  sustained.  A  careful  examination  of  the 
record  reveals  that  nothing  was  brought  out  in  their  exami- 
nation in  chief  upon  that  point.  Cross-examination  must 
be  confined  to  facts  connected  with  tlie  direct  examination 
(Kirhy  v.  Chicago,  R.  I.  d.P.  R.  Co,,  173  Iowa  144) ;  ajid„ 
while  the  permissible  range  of  the  cross-examination  of  the 
witnesses  is,  to  some  extent,  within  the  discretion  of  the 
trial  court  (In  re  Will  of  Eveleth,  177  Iowa  716),  it  must  be 
confined,  as  stated,  to  matters  covered  by  the  examination 
in  chief.     The  examination  of  these  and   other    witnesses 
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elicited  that,  when  the  high-tension  wire  came  in  contact 
with  the  limb,  a  light  was  observed,  which  the  witnesses  de- 
scribe as  of  the  size  of  a  teacup.  Deceased  doubtless  ob- 
served this  phenomenon,  but  whether  he  knew  that  the  wire 
contained  a  current  of  electricity  of  sufficient  potentiality 
to  be  dangerous,  is  not  shown. 

PlaCintiff  offered  no  evidence  upon  this  point,  and  the 
only  evidence  elicited  by  defendant  in  this  connection  was 
by  the  cross-examination  of  the  two  younger  brothers  of 
deceased.  They  both  testified  that  they  had  no  knowledge 
of  the  dangerous  character  of  the  wires;  that  they  had 
climbed  the  tree,  but  not  to  a  sufficient  height  to  come  in 
contact  with  the  wires;  that  they  had  not  been  warned 
by  their  parents  that  the  wires  were  dangerous;  and  that 
they  had  never  heard  their  deceased  brother  mention  the 
matter.  The  objection  was  properly  sustained,  upon  the 
ground  that  the  examination  was  not  proper  cross-exami- 
nation. 

3    Evidence  •  ^^^'     ^^  expert  witness  was  interrogated 

consStSft  *"'  ^*  length  by  counsel  for  defendant  as  to 
tor?  re*u?re-  ^^^®  practicability  of  insulating  high-tension 
ments.  wires  by  wrapping  or  covering  the  same  with 

an  insulating  substance.  Objections  to  several  of  these 
questions,  upon  the  ground  that  it  was  not  cross-examina- 
tion, and  that  same  was  incompetent,  irrelevant,  imma- 
terial, and  sought  to  invade  the  province  of  the  jury,  were 
sustained.  Counsel  also  was  prevented,  By  the  ruling  of 
the  court  upon  objections  to  the  testimony,  from  showing 
the  customary  method  of  constructing  high-tension  wires 
by  first-class  electric  systems,  and  other  matters  of  a  simi- 
lar nature.  The  witness,  however,  was  permitted  to  testify 
to  the  effect  and  probable  efficiency  of  insulation  by  wrap- 
ping, of  wires  carrying  13,200  volts.' 

It  appears  further  that  answers  were  permitted  to  other 
questions  which,  to  a  considerable  extent  at  least,  covered 
the  information  sought  by  the  questions  to  which  objection 
was  sustained.  The  statute  requires  wires  of  the  character 
shown  to  be  "properly  insulated,"  and,  if  one  method  of 
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insulation  was  inapracticable  or  impossible,  some  other 
means  of  providing  the  required  protection  must  be  devised. 
The  court,  in  Toney  r.  interstate  Power  Co,,  180  Iowa  1362, 
said: 

"We  are  of  the  opinion  that  the  statute  is  by  its  terms 
applicable  to  the  situation  as  shown  by  the  undisputed 
evidence,  and  that  failure  to  comply  with  its  requirements 
w^as  negligence.  Such  failure  is  made  none  the  less  vital 
by  showing  that  the  requirement  is,  in  the  opinion  of  ex- 
perts, unwise,  or  that  the  prescribed  protection  would  be 
lacking  in  efficiency.  To  hold  otherwise  would  be  to  substi- 
tute the  opinion  of  the  witnesses  for  the  legislative  judg- 
ment, and  make  obedience  to  the  statute  optional  with  the 
companies  for  whose  regulation  it  was  enacted." 

So  far  as  the  evidence  sought  to  be  introduced  was 
material  or  relevant,  we  think  the  court  permitted  the 
same  to  be  introduced;  and  defendant  was  not,  therefore, 
prejudiced  by  the  ruling  of  the  court,  if  erroneous. 

IV.     Complaint   is   also   lodged   against 

^"   sSuctions  *^^  fifteenth  paragraph  of  the  court's  charge 

constraed  ^q  the  jury.    The  court,  in  this  instruction, 

ns  a  whole.  j      •/  ?  ? 

said : 
"The "defendant  was  rightfully  upon  the  highway  in 
front  of  the  Gramlich  premises,  and  had  a  right  to  construct 
its  transmission  line,  together  with  the  wires  thereof,  upon 
and  over  the  highway  in  front  of  the  same ;  but,  in  so  doing, 
defendant  was  required  by  the  laws  of  this  state  to  so  con- 
struct and  maintain  the  same  as  to  prevent  injury  and  death 
to  any  person  who  had  a  right  to  be  at  any  place  where 
they  might  come  in  contact  with  said  wires,  and  where 

defendant  could  reasonably  anticipate  a  person  might  be, 
«     «     «     99 

• 

The  particular  portion  of  the  instruction  complained  of 
is  the  words,  "so  construct  and  maintain  the  same  as  to 
prevent  injury  and  death." 

The  theory  of  counsel  is  that  the  court,  by  this  instruc- 
tion, imposed  upon  the  defendant  the  liability  of  insurers. 
It  is  verv  doubtful  whether  defendant  is  entitled  to  be 
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heard  in  this  court  upon  this  question,  but  we  are  entirely 
satisfied  that  no  prejudice  resulted  to  it  on  account  of  the 
portion  of  the  instruction  quoted,  if  erroneous.  The  jury 
could  not  have  misunderstood  the  charge  in  this  respect  as 
a  whole.  The  court  defined  the  duty  of  defendant  at  con- 
siderable length,  and  there  is  nothing  in  the  charge,  when 
considered  as  a  whole,  from  which  the  jury  could  possibly 
infer  that  the  liability  of  defendant  was  that  of  an  insurer. 
The  purpose  of  requiring  high-tension  wires  to  be  properly 
insulated,  is  to  provide  safety  and  prevent  injury.  The  ob- 
jection to  the  instruction  is  without  substantial  merit.  We 
find  no  reversible  error  in  the  record,  and  the  judgment  of 
the  court  below  is — Affirmed. 

Weaver,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


JuDsoN  Hall,  Appellee,  v.  E.  E.  Young,  Appellant,  et  aL, 

Appellee  (and  one  other  case). 

PABTKEBSHIP:     Evidence.     Evidence  reviewed,  and  held  to  pre- 

1  sent  Jury  question  on  the  issue  of  the  existence  of  a  partner- 
ship  in  operating  a  garage. 

EVTDEKCB:     Owner  Presumed  to  Control  Kis  Property.    An  owner 

2  of  property  is  presumed  to  be  in  control  of  his  own  property; 
therefore,  a  showing  of  ownership  casts  upon  the  owner  the 
duty  to  show  that  the  use  of  his  property,  on  the  occasion  in 
question,  was  vHthout  his  consent.  So  held  in  the  operation 
of  an  automobile. 

NEGLIOENCE:     Imputed  Negligence— Act  of  Unauthorized  Person. 

3  The  owner  of  an  automobile  is  not  liable  for  the  negligent  acts 
of  another  in  operating  the  car  without  the  owner's  knowledge 
or  consent. 

PABTNEBSHIP:    Negligent  Acts  Outside  Scope  of  Partnership.    A 

4  partner  in  the  ownership  and  operation  of  an  automobile  is  not 
liable  for  the  negligence  of  another  partner  in  using  the  car 
for  a  purpose  wholly  outside  the  scope  of  the  partnership. 
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Appeal  from  Linn  DUtrict  Court, — F.  O.  Ellison,  Judge. 

May  22,  1920. 

Bbhbaring  Dbnibd  July  6,  1920. 

Action  by  the  plaintiff  in  each  suit  against  defendants 
for  damages.  The  causes  were  tried  together,  and  resulted 
in  separate  verdicts,  and  judgment  in  favor  of  each  of  the 
plaintiffs.    The  defendants  appeal. — Reversed, 


E.  A,  Fordyce  and  JBT.  S,  Johnson,  for  appellants. 

Hughes,  Sutherland  d  O^Brien  and  C.  L.  Taylor,  for  ap- 
pellees. 

It  ADD,  J. — At  about  30  minutes  after  noon  of  September 
12,  1914,  Judson.  Hall,  11  years  old,  and  his  brother,  5  years 
of  age,  with  their  little  wagon,  loaded  with  groceries,  were 

waiting   between   the   curb   and   street  car 
1.  partneb-  track   for  the  car   to  pass.     As   it  swung 

SHIP :    evi-  r«,  .    ,      A 

dence.  arouud   a  curve  to   Third   Avenue,  a   two- 

seated  automobile,  moving  at  a  high  rate  of 
speed,  struck  them,  throwing  one  against  and  the  other  un- 
der the  car.  Each  was  seriously  injured,  and,  by  his  next 
friend,  brought  action  against  defendant  Thomas  Young, 
who  was  operating  the  automobile,  and  E.  E.  Young,  who 
was  not'present.  In  an  amendment  to  his  answer,  Thomas 
Young  admitted  that  he  was  operating  the  automobile; 
that  negligence  in  so  doing  caused  the  injuries;  and  that 
he  alone  is  liable  therefor.  His  father,  E.  E.  Young,  inter- 
posed a  general  denial,  and  he  only  appeals.  The  two  ac- 
tions were  tried  together,  and  separate  verdicts  returaed. 
Our  inquii7  is  limited  to  ascertaining  whether  error  was 
•  committed  against  E.  E.  Yoimg.  To  sustain  the  finding 
'  of  the  ]ur}\  the  evidence  must  have  been  such  as  to  have 
warranted  the  conclusion  that  the  father  was  legally  re- 
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sponsible  for  what  his  son  did.  Wagner  v,  Kloster,  188 
Iowa  174.  That  body  was  told,  in  the  fifth  instruction, 
that : 

"Before  he  can  be  held  liable  to  plaintiffs  for  any  dam- 
age caused  through  the  negligence  of  Thomas  Young  in 
operating  the  automobile  in  question,  the  plaintiff  must 
prove,  by  a  preponderance  of  the  evidence, — that  is,  by  the 
greater  weight  or  value  of  the  evidence, — that,  at  the  time 
the  plaintiffs  were  injured,  Thomas  Young  was  the  agent, 
servant,  or  employee  of  E.  E.  Young,  and  was  employed  in 
or  about  the  business  of  E.  E.  Young,  and  in  the  operation 
and  management  of  said  automobile,  or  that  both  of  the 
defendants  owned  the  automobile  in  question  together,  and 
both  were  interested  as  partners,  or  were  otherwise  engaged 
in  a  joint  enterprise  or  common  purpose,  and  were  using 
the  automobile  in  connection  therewith  when  the  plaintiffs 
were  injured.  If  the  plaintiffs  have  so  established  either 
of  said  propositions,  then  both  defendants  would  be  liable 
for  the  damages  caused  by  the  negligent  operation  of  the 
said  car,  and  you  should  so  find.  But  if  neither  of  said 
propositions  has  been  established,  then  the  defendant  E. 
E.  Young  would  not  be  liable  in  this  action." 

The  exceptions  to  this  instruction,  interposed  by  appel- 
lant, were  that  the  evidence  was  not  sufficient  to  carry  the 
issues  to  the  jury,  because  it  is  therein  assumed  against" 
this  defendant  that  damages  were  caused  by  the  negligent 
operation  of  the  car,  and  that  it  tended  to  lead  the  jury  to 
think  Thomas'  admission  of  negligence  was  binding  on  his 
codefendant.  The  last  exceptions  are  without  fouxidation; 
for,  in  the  previous  paragraph  of  the  charge,  the  jury  was 
fully  and  correctly  instructed  on  this  subject.  Appellant 
argues  that  the  instruction  is  erroneous  in  permitting  re- 
covery upon  the  finding  of  agency  or  partnership,  without 
exacting  a  further  finding  that  Thomas  was  engaged  within 
the  scope  of  the  agency  or  partnership.  This  point  was  not 
raised  by  the  exception  to  the  instruction,  and  may  not  be 
considered.  Anthony  v.  O'Brien,  188  Iowa  802.  There  was 
evidence  tending  to  show  partnership,  or,  at  least,  that 
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father  and  son  were  together  interested  in  the  automobile 
business.  One  Newman  testified  to  being  proprietor  of  a 
garage ;  that,  at  the  instance  of  the  police,  he  took  the  auto- 
mobile to  his  garage;  that  a  demonstration  number  in  the 
name  "E.  E.  Young  &  Son"  was  attached  thereto;  that  E. 
E.  Young  called,  a  few  days  later,  and,  in  the  course  of  a 
conversation,  remarked  that  he  did  not  understand  why 
they  arrested  Thomas,  as  he  never  had  a  cent,  and  they 
could  not  get  anything  out  of  him ;  that  to  this  the  witness 
resx>onded  that  he  had  an  automobile,  and  appellant  said, 
"No,"  the  automobile  belonged  to  him;  that  appellant  paid 
the  charges  on  the  car,  and,  upon  the  suggestion  that  the 
witness  repair  the  car,  declared  that  he  and  his  son  oper- 
ated a  garage  at  Palo,  and  that  he  would  repair  it  in  his 
own  garage.  The  witness  swore  that  they  conducted  busi- 
ness under  the  name  of  Young  &  Son.  Lightner,  a  justice 
of  the  peace,  related  that  appellant  left  a  memorandum  at 
his  office  that  they  were  conducting  a  garage  at  Palo ;  that 
Thomas  was  not  worth  anything,  but  had  a  large  family; 
that,  if  he  didn't  get  to  work  at  some  trade,  he  would  put 
him  on  a  farm.  On  the  other  hand,  appellant  swore  that, 
in  1914,  he  was  selling  the  King  car  in  his  garage  at  Palo ; 
that  Thomas  lived  in  a  rented  house  in  Palo  that  year; 
that  he  told  Thomas  he  could  go  in  and  have  full  access 
to  the  blacksmith  shop  in  the  garage  and  make  what  he 
could;  that  "that  was  his  own  business,  he  [Thomas]  was 
not  having  anything  to  do  with  the  garage  at  all;"  that 
they  were  not  interested  in  the  business  of  each  other;  that 
the  witness  had  two  cars ;  that  he  was  not  engaged  in  trad- 
ing cars,  but  Thomas  traded  and  sold  cars  when  he  wanted 
to;  that  the  automobile  in  question  was  an  "E.  M.  F.," 
which  Thomas  had  obtained  from  one  Stark,  by  paying 
^7.50  difference  betweep  that  and  another  car,  and  that 
the  witness  had  no  interest  in  it;  that  each  carried  a  key 
to  the  garage;  that  Thomas  had  not  driven  either  of  the 
witness'  automobiles  during  the  year;  that  the  demonstra- 
tion number  was  taken  out  in  December  preceding  the  acci- 
dent, but  he  did  not  know  it  was  in  the  name  of  E.  E.  Young 
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&  Sou,  and  such  a  firm  did  not  use  it;  that  it  was  so  taken 
out  so  that  either  one  might  use  it;  that,  when  having 
nothing  to  do,  Thoma6  assisted  about  the  office,  but  was  not 
concerned  with  the  sale  of  the  King  cars,  which  witness 
handled;  that,  since  the  middle  of  August  preceding  the 
accident,  Thomas  had  been  working  on  a  5-acre  tract,  being 
a  part  of  witness'  farm  of  240  acres,  four  miles  out  of  Palo ; 
that  he  had  built  a  kitchen  to  a  small  house  there,  moved 
an  old  shop  over  there,  and  fitted  it  up  for  a  blacksmith 
shop,  and  trimmed  the  trees ;  that  Thomas  bought  and  paid 
for  the  lumber  which  went  into  the  kitchen,  and  paid  the 
cost  of  moving  the  shop ;  that  all  this  happened  before  the 
accident;  that  witness  sold  the  automobile  Thomas  had 
driven,  reimbursed  himself  for  what  he  had  paid  in  fines  and 
costs  for  his  son  out  of  the  proceeds,  and  gave  the  balance 
to  his  son,  in  pursuance  of  an  agreement  so  to  do,  had  be- 
tween them.  Thomas'  testimony  was,  in  substance,  like 
that  of  his  father,  and  he  adduced  checks  tending  to  con- 
firm that  he  had  purchased  the  automobile  traded  for  the 
"E.M.F.,"  and  had  paid  the  difference  between  these,  when 
obtaining  the  latter;  that  he  got  the  car  for  his  own  use 
and  that  of  the  family;  that  he  went  to  Cedar  Rapids  to 
get  a  personal  check  cashed;  that  his  father  did  not  know 
he  was  going;  that  the  moving  of  the  shop  was  then  done; 
that  he  went  to  get  a  valve  for  the  pump,  but  could  get  none, 
and  then  got  the  beer  to  treat  the  men  who  had  done  the 
moving;  then  got  dinner,  and  started  for  home;  that  he 
leased  the  land  from  his  father  at  $25  per  year,  and  owned 
the  improvements  he  put  on  the  place.  A  brother  of  the  last 
witness  swore  that  appellant  was  not  present  when  Thomas 
traded  for  the  "E.M.F.,"  and  Hepker,  that  appellant  had 
nothing  to  do  with  moving  the  old  shop,  and  that  witness 
hiad  charge  therepf,  and  Thomas  paid  him  therefor.  Iser 
testified  to  doing  the  carpenter  work  on  the  kitchen,  and 
that  Thomas  paid  him  therefor  after  the  accident;  that  ap- 
pellant gave  no  attention  to  what  was  being  done.  Hayes 
swore  that  tlie  lumber  for  the  kitchen  was  bought  August 
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18,  1914,  and  that  Thomas  gave  his  note  therefor,  and  after- 
wards paid  it. 

Such  was  the  evidence,  and  we  are  of 

2.     BVIDENCB  : 

owner  pre-        opinion  that  it  was  enough  to  carry  the  is- 
•    control  bis        suc  as  to  whether  the  father  and  son  were 

property.  .  x  i.-  •  ^.i.      v.       • 

^  in  partnership  or  carrying  on  the  business 

of  operating  the  garage  together,  to  the  jury.  They  made 
use  of  a  demonstration  number  under  the  name  of  E.  E. 
Toung  &  Son,  precisely  as  though  a  partnership.  Both 
worked  in  the  same  shop,  in  a  manner  likely,  if  partners. 
The  father  took  charge  of  the  car  as  his  own,  shortly  after 
the  accident,  and  declared,  as  was  testified,  that  it  belonged 
to  him,  and  that  they  were  conducting  a  garage  together. 
Of  course,  all  this  was  put  in  issue.  The  only  benefit  ap- 
pellant derived  from  the  improvements  put  on  the  five  acres 
was  that  they  might  revert  to  him  when  Thomas  gave  up 
the  lease.  The  latter  was  not  restricted  or  controlled  in 
the  improvements  made,  save  that  he  was  required  to  pay 
all  the  expensies  thereon.  If,  as  appears,  Thomas  was  to 
pay  the  rent,  "part  in  work  and  part  in  cash,"  such  part 
was  not  in  improving  the  leased  premises  in  any  way.  That 
Thomas,  long  after  the  accident,  worked  some  for  the  ap- 
pellant, does  not  warrant  the  conclusion  that  he  was  operat- 
ing the  car  for  appellant  at  the  time  in  question,  or  that 
appellant  had  anything  to  do  therewith.  But  the  jury 
might  have  believed  Newman  and  others,  and  rejected  the 
testimony  of  defendant  relating  to  these  matters,  and  have 
concluded  that  they  were  partners,  or,  at  least,  that  they 
were  carrying  on  the  business  of  the  garage  together.  So, 
too,  as  against  defendant,  the  jury  might  have  found  that 
he  was  owner  of  the  car.  If  they  so  concluded,  then  the 
prima-facie  case  was  made  out  that  he  was  in  control 
thereof,  and  that  Thomas  was  operating  the  car  for  him. . 
Landry  v.  Overscn,  187  Iowa  284.  This,  as  was  said  in  that 
case^  is  a  mere  inference  that  an  owner  probably  is  in  con- 
trol of  his  own  property,  and  is  to  be  given  no  greater  weight 
than  required  to  compel  the  owner  to  identify  those  operat- 
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ing  the  vehicle,  and  explain  by  what  authority,  if  not  his 
own,  it  is  being  run. 

Aside  from  this  presumption,  there  was 

3.    Nboliobncb:  .  ,  ,  , 

imputed  neg-     nothing  to  indicate  that  Thomas,  in  operat- 

luence :    act  • 

of  unauthor-     ing  the  car,  was  acting  in  behalf  of  the  ap- 

ized  person.  „  ^         ,  „  . 

pellant.  On  the  contrary,  appellant;  testi- 
fied that  he  did  not  know  that  Thomas  was  using  the  car, 
or  that  he  had  gone  with  it  to  Cedar  Rapids,  and  swore  that 
he  had  nothing  to  do  with  his  going;  and  Thomas  swore 
that  he  went  to  Cedar  Rapids  to  get  a  check  cashed,  be- 
longing to  himself,  and  to  obtain  a  valve  for  the  pump  on 
the  land  he  had  leased,  and  that  his  father  had  nothing 
to  do  with  him  or  the  automobile,  in  the  trip  that  he  had 
made.  This  evidence  is  uncontradicted,  and  precludes  any 
finding  that  Thomas  was  acting  as  agent,  servant,  or  em- 
ployee of  the  appellant.  Kauffman  v.  Logan,  187  Iowa  670. 
Nor  was  there  any  evidence  that,  at  the  time  of  the  col- 
lision, defendants  were  engaged  in  a  joint  undertaking  or 
Common  enterprise,  other  than  operating  a  garage  at  Palo, 
or  were  using  the  automobile  in  connection  therewith.  That 
Thomas  leased  the  five  acres  of  land,  was  improving  it  at 
his  own  expense,  save  that  his  father  had  allowed  him  to 
move  the  old  building  belonging  to  him  onto  the  five  acres 
for  a  blacksmith  shop,  was  undisputed,  as  was  the  testi- 
mony of  Thomas  that  he  had  gone  to  Cedar  Rapids  for  the 
purpose  indicated.  Surely,  the  appellant  had  no  concern 
in  procuring  the  check  to  be  cashed,  nor  in  obtaining  the 
keg  of  beer.  Thomas  was  to  do  all  the  repairing  on.  the  five 
acres;  and,  though  obtaining  the  valve  might  benefit  him 
incidentally  in  the  future,  he  was  not  required  to  procure 
the  same,  and  it  was  wholly  in  Thomas'  interest  that  he 
4    Partner-  Undertook  to  obtain  it.    Manifestly,  the  ap- 

KMiTacts*^"  pellant  was  not  interested  in  or  concerned 
oTpATtnl^^^  ^*^  ^'^^*  Thomas  went  to  Cedar  Rapids  to 
■^*P-  do,  and,  as  he  was  not  in  the  employment 

of  appellant,  the  latter  might  not  be  found  liable  as  princi- 
pal. How  can  it  be  said  that  what  Thomas  did  had  any 
connection  with  the  business  of  the  garage,  or  with  any- 
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thing  in  which  appellant  and  his  son  were  together  engaged? 
Appellant  was  shown  to  have  been  without  knowledge  that 
Thomas  was  going  or  had  gone  to  Cedar  Rapids,  until  he 
learned  of  the  collision.  The  most  that  could  be  said  was 
that  appellant  was  owner  or  partner  in  the  ownership  of 
the  car.  If  he  was  owner,  he  was  not  liable,  for  that  it 
must  have  been  found  that  Thomas  was  not  acting  as  his 
agent,  and  had  the  car  without  his  consent,  and  was  em- 
ploying it  in  his  private  business.  If  it  was  owned  by  both, 
as  partners  or  otherwise,  the  record  is  conclusive  that  it 
was  not  being  operated  within  the  scope  of  the  partnership 
business  or  in  any  common  enterprise.  There  is  no  escape 
from  the  conclusion  that  Thomas  was  transacting  his  pri- 
vate business,  and  not  undertaking  to  execute  some  purpose 
or  transacting  some  business  of  the  partnership,  if  any 
there  was,  or  of  a  common  enterprise.  Even  though  part- 
nership property  were  employed,  this  ^^as  not  employed 
within  the  scope  of  a  partnership  business.  Of  course,  one 
partner  is  the  agent  of  the  other;  and  if,  in  the  course  of 
the  partnership  business,  one  partner  commits  a  tort,  the 
other  may  be  held  in  damages  therefor;  but,  if  this  is  done, 
even  in  the  use  of  partnership  property,  without  the  scope 
of  such  business,  there  can  be  no  recovery  against  the  same. 
1  Cooley  on  Torts  258.  Had  Thomas  been  engaged  in  the 
transaction  of  partnership  business,  appellant  would  have 
been  liable;  for  each  partner  is  the  agent  of  the  partner- 
ship, in  the  transaction  of  its  business.  Upon  a  careful 
examination  of  the  record,  we  find  that  the  evidence  was 
insufficient  to  carry  the  issues,  as  against  appellant,  to  the 
jury;  and  on  that  ground,  the  judgment  is — Reversed. 

Weaver,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 
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W.  V.  HixsoN  et  al.,  Appellants,  v.  Boards  of  Supervisors 
OF  Iowa  County  and  Benton  County,  Appellees. 

DRAINS:     Substantial  Benefita  and  Moderate  Costs.     An  order  es- 

1  tabllshing  a  drainage  district  will  not  be  reversed,  when  It  is 
made  to  appear  that  the  improvement  will  result  (1)  in  sub- 
stantial benefits,   (2)  at  comparatively  moderate  cost. 

DRAINS:     Appeal—Delay — ^Effect.    The  reluctance  of  the  appellate 

2  court  to  interfere  with  orders  establishing  drainage  improve- 
ments will,  it  is  impliedly  suggested,  be  increased  in  the  same 
ratio  that  there  is  delay  in  prosecuting  the  appeal. 

Appeal  from  Iowa  District  Court. — R.  P.  Howell,  Judge. 

July  6,  1920. 

In  the  district  court,  this  was  an  appeal  from  an  order 
establishing  a  drainage  district.  The  order  appealed  from 
was  made  by  the  joint  boards  of  Iowa  and  Benton  Counties. 
In  the  district  court,  the  order  of  establishment  was  con- 
firmed. From  such  order  of  confirmation  in  the  district 
court,  the  complaining  parties  have  appealed  to  this  court. 
— Affirmed. 

H.  M.  Havner,  R.  E.  Hatter,  C.  W.  E.  Snydrr,  Robert 
Healy,  Edtrard  F.  Snyder,  and  F.  Paul  Horned,  for  appel- 
lants. 

./.  F.  Kirhy  and  Morling  d  Morlhig,  for  appellees. 

Evans,  J. — The  improvement  in  question  involves  a 
straightening  of  Buckeye  Creek.  This  creek  has  its  outlet  in 
the  Iowa  River.    It  has  its  source  in  the  hilly  lands,  some 

miles  distant  from  the  river,  and  has  a  water- 
substantial         shed  of  about  25  square  miles.     It  takes  its 

benefits    and  _  ,      ,      ,  .    i  :.       ..i 

moderate  course  through  the  high  ground  without  pre- 

senting  any  drainage  problems.     Low,  flat 
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land  extends  along  its  course  from  the  outlet  to  the  foot  of 
the  hilly  area.  The  water  being  discharged  at  the  foot  of  the 
hilly  land  finds  its  way  from  that  point  to  the  river  very 
sluggishly.  In  times  of  heavy  rain,  a  considerable  area  is 
subjected  to  overflow.  The  engineering  proposal  was  to  exca- 
vate a  ditch  on  a  direct  line  from  the  point  of  discharge  at 
the  foot  of  the  hill,  to  the  river.  The  length  of  such  ditch 
would  be  about  11,000  feet ;  whereas  the  length  of  the  creek 
channel  was  approximately  19,000  feet.  The  fall  along  the 
old  creek  channel  is  less  than  7  feet  to  the  mile;  whereas 
a  fall  of  10  feet  to  the  mile  could  be  secured  for  the  shorter 
course  of  the  proposed  improvement.  The  engineer's  esti- 
mate of  the  cost  was  less  than  |4,000,  with  about  f  1,500 
of  damages  to  be  provided  for.  The  area  of  the  proposed 
district  is  about  2,000  acres,  of  which  approximately  800 
acres  are  subject  to  frequent  overflow.  The  land  included 
is  of  great  fertility,  and  consequently  of  great  value,  if 
protected  against  the  overflow. 

The  objections  urged  against  the  project  were,  in  sub- 
stance : 

1.  That  only  a  small  part  of  the  included  land  was 
subject  to  serious  overflow. 

2.  That  the  plan  proposed  was  wholly  inadequate,  and 
that  its  cost  would  greatly  exceed  its  benefits,  and  would 
be  greater  than  the  district  should  bear. 

So  far  as  the  merits  of  the  controversy  are  concerned, 
only  fact  questions  are  involved.  The  record  is  very  volu- 
minous.   The  appellants  have  filed  their  original  abstract 

and   two    subsequent    amendments   thereto. 
2.   Drains:  To   these,   the  appellees   have  added   three 

appeal :    de- 
lay :  effect.        aniended  abstracts.     It  will  be  readily  seen 

that  it  will  be  impracticable  for  ns  to  deal 

with  the  details  of  the  evidence  T^ithin  the  proper  limits  of 

an  opinion.     A  careful  reading  of  the  record  satisfies  us 

that  the  district  court  properly  refused  to  interfere  with  the 

order  of  establishment.    We  are  satisfied  from  the  evidence 

that  the  proposed  improvement  will  result  in  substantial 

benefit  at  a  comparatively  moderate  cost.    This  is  enough 
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to  forbid  our  interference  with  the  statutory  distTetion  of 
the  joint  board.  If  the  merits  of  the  project  were  more 
doubtful,  we  should  be  reluctant  to  interfere  at  this  time 
with  the  order  of  the  board,  in  view  of  the  unusual  delay 
attending  the  prosecution  of  the  appeal  to  the  district  court. 
The  appeal  was  formally  taken  in  December,  1914.  No  peti- 
tion was  filed  by  the  appellants  in  the  district  court  until 
September  28,  1915.  In  the  meantime,  the  contract  for  the 
improvement  had  been  let,  and  much  of  the  construction 
had  been  done.  It  is  contended  by  appellees  that  the  work 
done  was  that  part  of  the  improvement  which  was  especially 
beneficial  to  the  appellants.  The  contention  is  not  without 
support  in  the  record.  But  we  indicate  no  opinion  of  its 
accuracy.  The  practical  operation  of  the  drainage  statute 
requires  that  such  an  appeal  as  this  should  be  prosecuted 
diligently;  otherwise,  the  project  adopted  by  the  board 
could  be  defeated  by  mere  delay.  The  burden  of  the  appeal 
being  at  all  times  upon  the  appellant,  its  weight  should  be 
increased  rather  than  lightened  by  undue  delay. 

That  the  cost  of  the  improvement  is  comparatively 
moderate  is  indicated  by  the  fact  that  the  sura  total  of 
assessments  of  benefits  to  the  eight  appellants  is  approxi- 
mately fl,300,  from  which  assessments  no  appeals  were 
taken.  No  benefits  were  assessed  against  appellant  Hixson. 
The  order  of  the  district  court  is — Affirmed. 

Weaver^  C.  J.,  Preston  and  Salinger,  J  J.,  concur. 


Maude  Estelle  Holmes,  Appellee,  v.  L.  E.  Curl  et  al., 

« 

Appellants. 

PLEADING-:  Demurrer  to  Answer  Containing  General  Denial.  A 
1  ruling  sustaining  a  demurrer  to  an  answer  will  not  be  set 
aside  on  the  point  that  the  answer  contained  a  denial  of  a  cer- 
tain material  allegation  of  the  petition,  when  the  record  demon- 
strates that  said  denial  was  abandoned  in  the  trial  court,  and 
that  the  parties,  in  disposing  of  the  matter  on  demurrer,  mutu- 
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ally  proceeded  on  the  assumption  that  the  allegation  In  ques- 
tion was  true,  as  alleged  by  plaintiff. 

ADOPTION:     Se- Adoption  by  Natural  Parent — Effect  on  Bight  of 

2  Inheritance.  The  legal  adoption  of  a  child  confers  upon  the 
child  the  right  to  inherit  from  its  adopting  parent,  and  such 
right  is  in  no  wise  changed  by  the  subsequent  act  of  the  adopt- 
ing parent  in  executing  adoption  papers  back  to  the  natural 
parent. 

ESTOPPEL:    Equal  Poseession  of  Facts.    One  may  not  be  estopped 

3  to  assert  a  right,  when  the  facts  pertaining  to  that  right  are 
equally  within  the  knowledge  of  both  contending  parties.  So 
held  where  it  was  claimed  that  a  child  by  adoption  had  per- 
mitted an  estate  to  be  closed,  without  asserting  its  right  of  in- 
heritance. 

Appeal  from  Shelby  District  Court. — Thomas  Arthur. 

Judge. 

July  6,  1920. 

Suit  for  the  partition  of  real  estate.  Defendants  ap- 
peal from  a  judgment  upon  demurrer  to  answer. — Affirmed, 

Edicard  S.  White  and  Thomas  H.  Smith,  for  appellants. 

Cullison  d  Cullisofiy  for  appellee. 

Stevens,  J. — Plaintiff  alleged  in  her  petition  that,  on 
May  27,  1884,  she  was,  by  written  articles,  adopted  by  Mar- 
tin L.  and  Abigal  Curl  as  their  child,  her  father,  Nyram 

R.  Pratt,  who  was  her  sole  surviving  parent, 

1    "  Pleading  * 

demurrer  to      consenting    thereto;    that    said    articles    of 

ADSw^r  con* 

tainiDK  gen-  adoption  were  duly  filed  for  record,  and  re- 
era  en  a.  ^.^^p^ig^  j^  Book  93,  page  614,  of  the  Miscel- 
laneous Records  of  Shelby  County,  Iowa,  and  indexed  in 
Miscellaneous  Index  10,  as  required  by  law ;  that,  on  Febru- 
ary 7,  1911,  the  said  Martin  L.  Curl  died  intestate,  seized 
of  the  NW14  of  Section  29,  Township  81,  Range  38  west, 
leaving   the  plaintiff   and   the   defendants,    except    Gerold 


n 
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Adam  Coenen  and  wife  and  William  Coenen  and  wife,  who 
are  purchasers  of  said  land  from  their  codefendants,  as 
his  sole  heirs  at  law;  that  plaintiff  is  the  owner  and  en- 
titled to  the  possession  of  an  undivided  one-sixth  interest 
therein,  and  praying  a  partition  thereof  and  for  other  equit- 
able relief.  The  defendants,  for  joint  answer  to  plaintiff's 
petition,  admitted  that  Martin  L.  -Curl  died  intestate,  seized 
of  the  land  described,  leaving  the  defendants  only,  except 
the  parties  above  named,  as  his  sole  surviving  heirs  at  law ; 
that,  on  or  about  the  year  1884,  the  said  Martin  L.  and 
Abigal  Curl  and  Nyram  R.  Pratt  executed  alleged  articles 
of  adoption,  in  words  and  figures  as  charged  in  plaintiff's 
petition,  and  that  same  were  duly  recorded  in  Book  93,  at 
page  614,  Miscellaneous  Records  of  said  county,  and  in- 
dexed as  alleged.  *  The  said  defendants,  among  other  mat- 
ters, further  alleged: 

"Further  answering  the  petition  and  amendment  thereto 
of  plaintiff,  these  defendants  allege  that  the  said  alleged 
articles  of  adoption  were  not  duly  and  legally  executed,  and 
were  not  duly  and  legally  filed,  indexed,  and  recorded ;  and 
that  said  alleged  articles  of  adoption  were  wholly  lacking 
in  such  compliance  with  the  law  as  required  to  entitle  plain- 
tiff to  any  rights  of  an  heir,  as  claimed  by  her;  and  that 
she  takes  no  rights  whatever  as  an  heir,  and  by  virtue  of 
said  alleged  articles  of  adoption,  or  in  any  other  manner 
whatsoever." 

And  also  that,  on  or  about  April  1,  1892,  the  said  Martin 
L.  and  Abigal  Curl,  by  written  articles  of  adoption,  signed 
and  acknowledged  as  required  by  law,  re-adopted  plaintiff 
to  the  said  Nyram  R.  Pratt,  her  father,  and  that,  by  reason 
thereof,  she  lost  all  right  of  inheritance  in  and  to  the  prop- 
erty or  estate  of  the  said  Martin  L.  Curl.  In  a  second 
count,  defendants  sought  to  plead  an  estoppel,  the  grounds 
of  which  will  be  referred  to  in  detail  later.  Copy  of  the 
written  articles  of  adoption,  executed  in  1884,  were  attached 
to  plaintiff's  petition,  as  was  also  a  copy  of  the  articles  of 
re-adoption  to  defendant's  answer.    By  an  amendment,  the 
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defendants  voluntarily  withdrew  the  portion  of  their  orig- 
inal answer  quoted  above,  but  added: 

"Defendants  do  not  hereby  waive  any  rights  in  this  ac- 
tion under  their  general  denial  hereinafter  set  forth,  but 
elect  to  avail  themselves  of  every  right  asserted  and  every 
right  properly  claimed  under  such  general  denial." 

The  denial  thereafter  set  out  in  their  answer  is  as  fol- 
lows: 

"Further  answering  the  petition  and  amendment  thereto 
of  plaintiff,  defendants  deny  that  plaintiff  is  now,  or,  at 
the  date  of  decease  of  Martin  L.  Curl  and  wife,  was,  or  after 
the  surrender  of  her  custody  and  control  by  Martin  L.  Curl 
and  his  wife  to  the  father  of  plaintiff  was,  or  after  the  exe- 
cution and  recording  of  the  instrument  in  the  answer  of 
defendants  described  (and  recorded  in  Book  93  at  page 
614  of  the  public  Miscellaneous  Eecords  of  Shelby  County, 
Towa,  in  the  office  of  the  county  recorder)  was,  the  adopted 
child  of  said  Martin  L.  Curl  or  of  said  Abigal  durl,  under 
the  facts  as  pleaded  in  the  above-entitled  cause;  and  de- 
fendants, further  pleading  herein,  deny  each  and  every  alle- 
gation in  the  petition  and  amendment  thereto  of  plaintiff 
not  herein  expressly  admitted." 

It  is  further  alleged  in  said  amendment  that,  after  the 
execution  of  the  second  articles  of  adoption,  Martin  L. 
and  Abigal  Curl  surrendered  the  care  and  custody  of  plain- 
tiff to  her  father,  and  that  she  ceased  thereafter  to  reside 
with  or  serve  them. 

To  defendant's  answer  and  each  count  thereof,  the  plain- 
tiff interposed  a  general  equitable  demurrer,  which  was  sus- 
tained; and.  defendants  having  elected  not  to  plead  over, 
a  decree  was  entered,  finding  and  adjudging  plaintiff  as  the 
owner  of  an  undivided  one-sixth  interest  in  the  above-de- 
scribed real  estate,  and  ordering  the  same  sold  and  the 
proceeds  divided  according  to  the  interest  of  each  of  the 
respective  parties  hereto. 

T.  It  is  claimed  by  counsel  for  appellant  that  their 
answer  denied  the  following  allegations  of  plaintiff's  peti- 
tion:    (a)  That  the  articles  of  adoption  relied  upon  were 
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in  manner  and  form  as  required  by  law;  (b)  that  samp 
were  duly  and  legally  executed;  (c)  that  Nyram  R.  Pratt 
was  the  sole  surviving  parent  of  plaintiff;  and  (d)  that 
same  were  duly  and  properly  filed,  recorded,  and  indexed. 

The  due  execution,  recording,  and  indexing  of  the  arti- 
cles are  alleged  in  plaintiff's  petition,  in  addition  to  the 
specific  allegations  stated  above.  These  allegations,  how- 
ever, amounted  to  nothing  more  than  the  statement  of  legal 
conclusions,  and  hence  the  denial  had  no  other  effect  than 
to  deny  them  as  such.  The  allegation,  however,  that  Xyram 
R.  Pratt  was  the  sole  surviving  parent  of  phiintiff  was  the 
statement  of  a  material  ultimate  fact,  which  plaintiff  was 
bound  to  prove,  and  not  a  legal  conclusion. 

On  the  other  hand,  it  is  contended  by  counsel  for  ap- 
pellee that  defendant's  denial  did  not  put  in  issue  any  of 
the  material  allegations  of  the  petition,  as  distinguished 
from  legal  conclusions,  and  that,  under  the  admissions  of 
the  answer,  plaintiff  made  out  a  prima-facie  case.  Some 
reliance  is  also  placed  by  counsel  for  appellee  upon  the  re- 
*  cital  in  the  articles  of  adoption  describing  Xyram  R.  Pratt 
as  the  sole  surviving  parent  of  plaintiff,  and  upon  the  fact 
that,  under  Section  8()29  of  the  Code,  any  defense  relied 
upon  to  avoid  the  articles  of  adoption  must  be  specially 
pleaded.  The  written  instrument  was  duly  acknowledged 
before  a  notary  public,  and  admissible  in  evidence  without 
further  proof.  Code  Section  4629.  The  relationship  of 
plaintiff  and  Nyram  R.  Pratt  is  admitted  and  alleged  in 
defendant's  answer,  and  it  is  nowhere  alleged  therein,  nor 
is  claim  made  in  argument,  that  he  was  not  her  sole  sur- 
viving parent.  It  is  contended  by  counsel  for  appellee,  both 
in  their  written  and  oral  arguments,  and  not  denied  by 
counsel  for  appellant,  that  defendant's  denial  was  not  relied 
upon  in  the  court  below  to  raise  the  question  now  argued, 
and  that,  in  the  submission  of  the  demurrer,  it  was  wholly 
ignored,  and  only  the  legal  questions  raised  by  the  demurrer 
considered  by  either  party  or  by  the  court.  It  is  manifest 
from  the  record  that  it  was  not  intended  by  defendants  by 
said  denial  to  raise  the  question  of  the  authority  of  Pratt 
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to  consent  to  the  adoption.  This  is  made  clear  by  the  with- 
drawal from  their  original  answer  of  the  portion  quoted 
above.  Evidently,  counsel  upon  both  sides  sought  to  dis- 
pose  of  the  question  of  plaintiff's  interest  in  the  estate  upon 
demurrer,  and  they  did  not  rely  upon  a  technical  denial 
of  an  allegation  in  plaintiff's  petition  about  which  there 
is  manifestly  no  dispute.  As  the  allegations  of  the  petition 
in  the  court  below  were  treated  as  sufficient  to  make  out 
a  prima-facie  case,  and  the  demurrer  to  the  answer  was 
disposed  of  on  both  sides  without  reference  to  the  qnalilied 
denial  contained  therein,  we  will  so  treat  the  matter  in 
this  court.  In  view  of  this  conclusion,  it  is  unnecessary 
to  determine  or  discuss  the  other  matters  referred  to  by 
counsel  in  argument  upon  this  point. 

TI.  No  right  of  adoption  existed  at  common  law,  but 
it  is  authorized  by  Chapter  7,  Title  XVI,  of  the  Code  of 
1897.     The  Code  of  1873   contained   a  similar  provision. 

Section  8251  confers  authority  upon  the  sole 
^'  re^doption  Kurviviug  parent  to  consent  to  the  adoption 
parent!"'*'  *  ^*^  ^  minor  child  by  written  articles  of  adop- 
tion, and  provides  what  shall  be  contained 
therein.  Section  3252  requires  that  same  be  signed  and 
acknowledged  by  such  parent  and  by  the  adopting  parties, 
and  that  it  be  recorded  in  the  recorder's  office  in  the  county 
where  the  persons  adopting  reside,  and  be  indexed  with  the 
name  of  the  parent  by  adoption  as  grantor,  and  the  name 
of  the  child  as  grantee,  in  its  original  name,  if  stated  in  the 
instrument.     Section  3253  provides: 

"Upon  the  execution,  acknowledgment  and  filing  for 
record  of  such  instrument,  the  rights,  duties  and  relations 
between  the  pareift  and  child  by  adoption  shall  be  the  same 
that  exist  by  law  between  parent  and  child  by  lawful  birth." 

But  for  the  alleged  re-adoption  of  plaintiff  by  her  father, 
her  right  to  inherit  from  Martin  L.  Curl  must  be  conceded. 
The  decision  of  this  question,  therefore,  depends  upon  the 
effect  to  be  jgiven  to  the  second  articles  of  adoption. 

Counsel  for  appellee  contend  that  plaintiff  did  not  lose 
her  right  of  inheritance,  acquired  by  the  original  articles 
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of  adoption,  for  the  reasons:  (a)  That  Martin  L.  and 
Abigal  Curl  had  no  authority  to  execute  the  articles  of 
adoption  relied  upon;  and  (b)  that,  if  such  authority 
existed,  her  right  of  inheritance  was  not  affected  thereby. 
Section  3251  of  the  Code  requires  that,  if  living,  and  not 
divorced  or  separated,  the  consent  of  both  parents  shall  be 
given  to  the  adoption  of  a  minor  child;  but,  if  divorced, 
separated,  or  unmarried,  the  consent  of  the  parent  having 
the  legal  care  and  providing  for  the  wants  of  the  child  is 
sufficient;  or  if  either  is  dead,  the  surviving  parent  may  con- 
sent thereto;  or  if  both  parents  are  dead,  or  if  the  child 
has  been  abandoned,  the  mayor  of  the  city  where  it  is  liv- 
ing, or,  if  not  in  a  city,  the  clerk  of  the  district  court  of  the 
county  of  its  residence  may  consent  to  such  adoption.  The 
statute  does  not,  therefore,  in  terms  authorize  the  foster 
parents  to  consent  to  the  adoption  of  their  adopted  child, 
or  to  execute  articles  for  that  purpose.  If  such  authority 
is  conferred  by  the  statute,  it  is  because  they  stand  in  the 
same  relation  to  an  adopted  child  as  they  would  if  it  had 
been  bom  to  them  in  lawful  wedlock.  As  already  stated,  the 
statute  declares  that  the  relationship  between  parent  and 
child  by  adoption  shall  be  the  same  as  that  existing  by  law 
betv^'een  parent  and  child  of  lawful  birth.  The  status,  there- 
fore, fixed  by  the  original  articles  of  adoption  was  that  of 
parent  and  child,  with  the  same  right  of  inheritance  as  a 
child  of  lawful  birth.  The  relation  wus  not  merely  that  of 
contract  between  Nyram  R.  Pratt  and  Martin  L.  and  Abigal 
Curl,  which  could  be  canceled  or  terminated  by  mutual 
agreement.  The  adoption  was  for  the  benefit  of  plaintiff, 
and  the  right  conferred  upon  her  by  the  articles  of  adop- 
tion and  by  the  statute  could  not  be  abrogated  or  destroyed 
at  the  pleasure  of  the  father  njid  the  adopting  parents. 
Plaintiff  did  not  lose  her  right  to  inherit  from  her  fnther  by 
her  adoption,  but  acquired  an  additional  right  of  inherit- 
ance. Wagner  v.  Varnerj  50  Iowa  5'52;  Hilpirv  v.  Claude. 
109  Iowa  159:  Shirk  r.  Howe.  137  Iowa  249. 

It  has  been  held  that  the  adoption  of  a  child  subsequent 
to  the  execution  of  a  will  has  the  same  effect  thereon  as 
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the  birth  of  a  posthumous  child  for  whom  no  provision  is 
therein  made.  Flannigan  v.  Hotcard,  200  111.  39(5  (65  N. 
E.  782) ;  Glascott  v.  Bragg,  111  Wis.  605  (87  X.  W.  853) ; 
Dreycr  r.  Schrick,  105  Kan.  495  (185  Pac.  30) ;  Hilpire  v, 
Claude,  109  Iowa  159.  If,  therefore,  the  legal  status  of 
plaintiff  was  the  same  r»  that  of  the  children  born  to  Mar- 
tin L.  and  Abigal  Curl,  and  her  right  of  inheritance  iden- 
tical therewith,  then  it  must  necessarily  follow,  whether 
they  had  authority  to  re-adopt  plaintiff  to  her  father  or 
not,  that  her  legal  status  was  not  changed  or  altered  there- 
by, and  her  right  of  inheritance  remained  the  same  as  though 
the  second  articles  of  adoption  had  not  been  executed. 

Counsel  for  appellant  rely  upon  the  decision  of  the  Su- 
preme Court  of  Michigan  in  In  re  Klapp'8  Estate,  197  Mich. 
615  (164  N.  W.  381).  In  that  case,  the  court  held  that 
all  right  of  inheritance  was  destroyed  by  the  subsequent 
adoption  of  the  child  to  another  by  the  adopting  parents. 
The  decision  was  by  a  divided  court,  and,  so  far  as  we  have 
been  able  to  find,  has  not  been  followed  in  any  other  juris- 
diction. 

The  Supreme  Court  of  Kansas  in  Dreyer  i\  Schrick,  su- 
pra, specifically  disapproved  thereof,  and  it  is  held  to  the 
contrary  in  Patterson  v.  Browning,  146  Ind.  160  (44  X.  E. 
993),  and  ViUicr  r.  Watson,  168  Ky.  631  (182  S.  W.  869). 
The  court  in  Dreyer  r.  Schrick,  supra,  said; 

"The  plaintiff  refers  to  the  rule  that,  when  an  order  of 
adoption  has  been  set  aside,  the  status  of  the  child  is  the 
same  as  if  no  adoption  proceeding  had  taken  place,  and 
cites  cases  sustaining  the  rule.  It  has  no  application  to 
the  present  controversy.  In  the  case  of  In  re  Klapjys  Es- 
tate, 197  Mich.  615,  it  was  held  that  a  second  adoption  has 
the  effect  of  'revoking  or  superseding'  the  order  made  in 
the  first  adoption  proceeding,  and,  since  right  of  custody, 
obligation  to  nurture,  etc.,  consequent  upon  the  first  pro- 
ceeding, fall,  the  right  of  heirship,  conferred  by  the  same 
proceeding,  falls.  The  defect  in  this  reasoning  is  that, 
while  a  new  domestic  relation  is  created,  the  first  proceeding 
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is  not  affected  in  any  particular  by  the  second.  The  first 
proceeding  stands  for  all  time,  in  all  its  integrity,  attended 
by  the  same  legal  consequences  as  birth  of  a  child  to  the 
adopting  parents,  unless  formally  annulled  on  sufficient 
grounds,  in  a  proper  proceeding  to  that  end.  The  law  cre- 
ates capacity  to  inherit,  and  not  birth  or  adoption.  The 
law  invests  those  born  and  those  adopted  with  that  capac- 
ity, without  distinction.  Some  other  law  must  be  found 
which  destroys  the  capacity  in  one  case  and  not  in  the  other, 
or  it  persists,  without  regard  to  whether  it  originated  with 
birth  or  with  adoption.  The  adoption  statute  has  no  such 
effect,  and  no  other  statute  exists  which  does." 

The  questions  here  under  discussion  were  not  presented 
or  decided  by  this  court  in  Clayton  i\  Whitaker,  68  Iowa 
412;  and,  in  so  far  as  the  language  of  the  court  tends  to 
support  the  theory  of  appellant,  it  was  with  reference  to 
the  consideration  of  a  note  given  by  the  natural  father  to 
the  adopting  parent,  to  pay  for  keeping  an  adopted  child 
after  the  mother  had  agreed  to  take  the  child  back. 

It  is  our  conclusion,  and  we  hold,  that,  whether  the  sec- 
ond adoption  was  authorized  or  not, — a  question  we  do  not 
decide, — the  status  of  plaintiff,  so  far  as  it  related  to  her 
right  of  inheritance,  was  in  no  wise  changed  by  such  adop- 
tion. She  acquired  no  other  or  different  right  of  inherit- 
ance from  her  father  by  the  second  alleged  adoption  than 
she  already  possessed. 

III.  The  heirs  of  Martin  L.  Curl,  except  the  plaintiff, 
conveyed  the  real  estate  in  question  to  their  codefendants. 
It  is  alleged  in  their  answer  that  the  plaintiff,  at  the  time 

of  the  administration  of  the  estates  of  Abi- 

^*  fqlSi^^'         ^^^  ^"^  Martin  L.  Curl,  and  of  the  purdiase 
se^ion  of         ap^  f^aig  Qf  ^^[^  Yeal  estate,  resided  in  the 

vicinitv  thereof;  that  she  knew  that  same 
was  about  to  be  sold;  that,  during  the  negotiations  there- 
for and  the  actual  conveyance  thereof,  she  remained  silent, 
and  made  no  objection  thereto,  and  asserted  no  claim,  right, 
title,  or  interest  therein;  that  she  permitted  said  estates 
to  be  settled  and  distributed  to  the  Curl  heirs,  with  knowl- 
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edge  thereof,  without  complaint  or  objection ;  that  valuable 
improvements  have  been  made  upon  said  premises  by  de- 
fendants and  taxes  paid  thereon,  with  knowledge  of  plain- 
tiff and  without  complaint  or  protest  upon  her  part  or  con- 
tradiction of  any  kind;  that  defendants  have  at  all  times 
relied  upon  the  silence  of  plaintiff,  and  her  failure  to  assert 
any  claim  or  interest  in  said  property,  when  it  was  her  duty 
to  do  so,  and  in  further  reliance  thereon  sold  and  conveyed 
the  same;  and  that,  because  of  such  silence  and  failure  of 
plaintiff  to  assert  some  claim  or  interest  in  said  land,  she 
is  fully  barred  and  estopped  from  claiming  ownership  or 
asserting  an  interest  therein.  Counsel  for  appellee  refuse 
to  accept  the  plea  of  estoppel  as  binding  upon  them,  for 
the  reason  that  it  is  not  alleged  that  the  plaintiff  knew  of 
her  rights  or  interest  in  said  land,  either  in  fact  or  law, 
and  that  the  means  of  knbwledge  were  equally  available  to 
all  parties. 

It  is  not  alleged  in  defendants'  answer  that  plaintiff 
knew,  either  of  the  articles  of  adoption  or  the  legal  effect 
thereof,  except  as  notice  was  imparted  to  her  by  the  record. 
Defendants,  as  well  as  plaintiff,  had  constructive  notice, 
and  it  must  be  assumed  from  the  allegations  of  defendants' 
answer  that  the  Curl  heirs  at  least  had  actual  knowledge 
thereof.^  The  plaintiff  was  related  to  Martin  L.  Curl  only 
by  adoption,  without  which  she  would  have  had  no  interest 
whatever  in  his  estate,  and  the  allegations  of  defendants' 
answer  that  they  relied  upon  andxwere  misled  by  her  silence 
must  be  based  upon  actual  knowledge  of  the  articles  of 
adoption;  otherwise,  they  would  have  had  no  occasion  to 
consider  or  rely  upon  her  silence,  nor  could  they  have  been 
benefited  or  injured  thereby.  It  is  more  than  probable  that 
the  defendants  misunderstood  the  legal  effect  of  the  second 
articles  of  adoption,  and  that  this  misunderstanding  was 
what  misled  them.  Unless  plaintiff  concealed  some  right  or 
claim  to  an  interest  in  said  real  estate,  with  knowledge 
thereof,  no  just  inference  of  actual  or  constructive  fraud 
could  arise  therefrom.  1  Story  on  Equity  Jurisprudence 
(13th  Ed.),  Section  386.    The  articles  of  adoption  were  of 
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record  in  Shelby  County;  the  means  of  ascertaining  what, 
if  any,  interest  plaintiff  had  in  the  land  were  equally  avail- 
able to  plaintiff  and  to  all  of  the  defendants.  Where  the 
facts  are  known  to  both  parties,  or  where  they  have  equal 
means  of  ascertaining  the  truth,  there  can  be  no  estoppel. 
Logan  v.  Davia^  147  Iowa  441;  Bushy  v.  Bushy,  137  Iowa 
57;  Crockett  v,  Cohen,  82  W.  Va.  284  (95  8.  E.  959). 

Clearly,  the  demurrer  to  this  count  of  the  answer  was 
properly  sustained.  It  follows  that  the  judgment  and  de- 
cree of  the  court  below  must  be  and  are — Affirmed. 

Weaver,  C.  J.,  Ladd  and  Gayxor,  JJ.,  concur. 


Frank  A.  Holmes,  Appellant,  v.  Stella  Winifred  Holmes, 

Appellee. 

DIVOBCE:    Besldence — Avoiding  Decree  for  Fraud.    A  decree  of  di- 

1  vorce  which  specificaHy  finds  that  petitioner  was  a  bona-flde 
resident  of  the  county  in  which  the  action  was  pending  (de- 
fendant being  a  resident  of  this  state)  may  not  be  impeached 

^       by  the  naked  showing  that  petitioner,  shortly  after  the  decree 
was  entered,  took  up  her  residence  in  another  state. 

JXTDOMENT:    Application  to  Set  Aside — Sufficiency.    Perjury  com- 

2  mitted  on  the  trial  of  the  material  issues  of  a  cause  is  not 
sufficient  ground  for  setting  aside  the  judgment  after  the  entry 
term,  and  especially  when  the  alleged  perjury  reaches  only  to 
a  part  of  the  evidence — would  only  extend  the  conflict  already 
existing. 

JUDGMENT:     Application  to  Set  Aside — Sufficiency.     An  applica- 

3  tion  to  set  aside  a  decree  for  fraud  may  require  a  more  specific 
and  detailed  statement  of  facts  than  would  be  necessary  in 
pleading  an  ordinary  cause  of  action.  Every  fact  should  be 
alleged  which  will  enable  the  court  to  say,  on  the  face  of  the 
pleading,,  that  the  decree  is  unconscionable,  unjust,  or  inequi- 
table, and  that  a  different  result  will  probably  be  reached  on  a 
retrial. 
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JUDaMEMT:     Settliig  Aflde^Bxtrinsic  Perjury.    Perjury,  extrineic 
4    or  collateral  to  the  material  issues  tried,  may  constitute  grounds 
for  setting  aside  a  decree. 

Appeal  from  Fayette  District  Court, — W.  J.  Sprixgkr, 

Judge. 

March  16,  1920. 

Kehbaring  Dbnird  July  6,  1920. 

Original  proceeding  in  equity  for  the  vacation  of  a  judg- 
ment and  decree  in  a  divorce  action,  and  for  a  new  trial. 
A  demurrer  to  plaintiff's  petition  was  sustained,  and  he 
appeals. — Affirmed. 

Bailie  d  Edson  and  J7.  E.  Tuller,  for  appellant. 

E.  H.  Esteyj  for  appellee. 

Stevens,  J. — I.  It  appears  from  the  allegations  of 
plaintiff's  petition  that  he  is  and  has  been,  at  all  of  the 
times  referred  to  in  this  action,  a  resident  of  Woodbury 
County,  Iowa;  that,  on  October  5,  1916,  he  and  defendant 
were  married,  and  lived  together  until  December  1,  1916, 
and  that,  on  December  25,  1916,  she  commenced  an  action 
against  plaintiff  in  Payette  County  for  a  divorce,  upon  the 
ground  of  cruel  and  inhuman  treatment,  such  as  to  en- 
danger her  life,  based  upon  the  communication  to  her  by 
plaintiff  herein  of  a  venereal  disease,  from  which  she  be- 
came sick  and  suffered  great  physical  and  mental  pain  and 
anguish ;  that,  on  May  31, 1917,  a  decree  granting  the  prayer 
of  her  petition  was  entered,  which,  on  the  18th  day  of 
February,  1919,  was  affirmed  by  this  coui*t.  As  ground  for 
setting  aside  said  decree  and  for  a  new  trial,  plaintiff  herein 
alleged  in  his  petition  that  the  same  was  obtained  by  fraud 
and  perjury. 

It  is  flrst  alleged  that  defendant,  plaintiff  in  the  divorce 
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action,  was  not,  at  tlie  time  of  commencing  same,  a  bona- 
fide  resident  of  Fayette  County,  but  that  she  was,  in  truth 
and  in  fact,  a  resident  of  Minneapolis,  Minnesota,  to  which 
place  she  returned,  shortly  after  the  trials  and  where  she 
has  continued  to  reside;  that  she  went  to  Payette 
County  ouly  for  the  purpose  of  obtaining  a  divorce;  that 
she  was,  prior  to  her  marriage,  ax^d  has  been,  since  her  re- 
turn to  Minneapolis,  engaged  in  teaching  music;  that  de- 
fendant appeared  in. the  divprce  action,  and.Q^^d  an  applica- 
tion for  a  change  of  venue  to  Woodbury  County,  where  he 
resided,  which  was  overruled;  that,  he,  specifiqj^Uy  denied 
in  his  aii^wer  that  the  plaintiff  therein  wa^  aire&icjlent  qf 
Fayette  County.  .    .     ' 

It  is  further  alleged  that  defendant  herein  .testified,  upon 
the  trial  of  said  cause,  that  Drs.  Emmons  and  Pattison 
made  a  physical  ex^minatiqn,  ancj  informed  her  that \  she 
was  afflicted  with  a  venereal  disease;  that,  since  the  trial 
of  said  cause,  plaintiff  has  learned  that  said  te3tim9iny^as 
wholly  false,  and  that  both  of  said  physicians  advised  her 
to  the  contrary.  The  petition  further  chiirges  that  defend- 
ant herein  employed  E,  H,  Farin  in  .the  capacity  of  .a  detec,- 
tive  and  agent,  wlio,  in  turn,  employed  one  O.  W,  Davijs  to 
assist  him,. to  procure  testimpny  on  her  behalf  Jn  tlie  di- 
vorce action ;  that  the  said  Farin  aud  Davis  ppocurcd.  onp 
George  M.  Hecklin  p.s  a  witness,  who  testified  that  hp  had 
seen  plaintiff  herein,  at  a  roadhouse  near  Sioiux  City*  in 
copipany  witb  woimen  of  questionable  character;  tl^at  Pavis 
ask^  him  for  a .  prescription  for  the  cure  jOjf  a  venereal 
di»«5ease,  stating  that  he  wanted  it  for  a,  ^i^d,  meaning 
the  petitioner,  who  later  asked  him  for  a  copy,  of  the  sajne 
prescription,  saying  that  he  had  lost  the  first  one;  that 
the  said  Hecklin  further  testified  that  he  saw  a  JVIrs.  Davis 
going  to  the  room  of  petitioner  in  a  hotel  in  Sionx  City.; 
and  that  the, said  HecKJin  and  Davis  procured  one  Edith 
Ludvick«on,  a  woman  of  bad  character,  to  falsely  testify 
that,  while  working  as  a  chambermaid  in  said  hotel,  she 
saw  stains  upon  thebedlin^n  us^d  by  plaintiff,  indicating 
the  presence  of  a  filthy  disease;  that,  since  the  decision 
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of  this  court  w$i8  filed  in  the  divorce  action,  plaintiff  has 
learned  the  m^itters  above  stated ;  that  Hecklin  haa  ad- 
mitted that  the  matters  testified  to  by  him  were  wholly 
false  and  untrue;  that.  s^.id  admissiop  has  been  made  orally, 
and  in  writing  under  oath,  whi(;h  plaintiff  has  in  his  posses- 
sion; and  that  the  said  Hecklin  is  ready  and  willing,  in 
case  a  new  trial  is  gra^nted,  to  testify  that  he  committed 
perjury  uppn.  the  former  trial.  To  this,  petition,  the  defend- 
ant interposed, what  (^mounts  to  an  equitable  demurrer. 

As  already  indicated,  the  jurisdictional 
'■  SlddS:       .question  was  made  an  issue  in  the  trial  of 
rr^^^fSr   ^^     the  divorce  action,  and  the  court  specifically 
fraud.  found  that  pjaiutiff  :wae,a  bon^-^de  resident 

of  Fayette  County, .  and  entitled  to  maintain  -her  actiop 
there.  The  adjudication  in  that  action  .is  conclusive,  except 
upon  the  ground  of  fraud.  Williamaqn  v,  WiUiamson,  179 
Iowa  4:89;  Bingman  <t%  Q^g^rk,  178  Iowa  1129;  Scott  v,  Scott, 
174  Iowa  740- .    .  , 

The  only  matters, pljeaded  in  plaintiff's  petition  tending 
to  impeach  diefendant's  claim  that  she  was  a  resident  of 
Fayette.  County  in.  good  faith  is  that  shele^t  there  shortly 
after  the  tri^l,  and  resumed  her  former  occupation ,  in 
Minne^polijsi,  where  ^e  has  continued  to  residis. ,  A:findin,g 
by  the  cQvirt,  upon  a  ti:ial.of  the  issues  tendered  herein,  of 
the  above  facts,  would,  not  justify  tt^e  setting  aside  of  the 
decree  and  theigf^jating  of -a  new  tnial.  Kesidence  is  largely 
a  matter  of  imtentj,9]pi*  The  statute  does  not  reiiujre  that 
the  plaintiff  in.^  divoroe  actio^  reside  in  this  state jf or  any 
specified  l;ei^gth. of  time,  if  the  djefjeijidant  is  aT^sident  tl^re- 
of.  She  nei^.pnly  be  a  i^esident  of  the  cQunty  in  .^tiich  .the 
action  is  broi^ht.  .The. defendant  had  a  le^al. r^ght,. in  good 
faith,  to  change,  her  place^f  residence,  and  the.  mere  sho\y- 
ing  that  she  retw'ne4tp  jyiin,nei}pplis,  instead. of  going  to 
some  otlier  city,  is,  ip  view  of  her  fcxTflier  redden ce  there, 
njateriaVonly  fis  tending  to  thijow  light  upop^  l^er  intentions 
at  the  time  ^he,  claimed  to.  liave  become  a.  resident  of  Fayette 
County.  The  coujrt  Piaasci^  upon, the  question  of.  the  goQ.<ji 
faith  oJf  her. intentions,  ip  the.divorpe.suit,  i^nd  held  that 
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she  was  a  bona-fide  resident  thereof.  That  she  returned 
to  Minneapolis  and  resumed  her  former  position,  shortly 
after  the  decree  was  entered,  may  tend,  to  some  extent,  to 
indicate  that  the  purpose  of  her  coming  to  Iowa  was  to 
obtain  a  divorce,  but  is  ^hoUy  insufficient  alone  to  justify 
the  court  in  setting  aside  the  judgment  for  want  of  juris- 
diction to  enter  same,  or  upon  the  ground  of  fraud. 

II.    False  swearing  or  perjury  upon  the 

^'  ap5ucS?on*        original  case  is  not  such  fraud  as  will  alone 

sufflcfencv?*'     J^^Rtify  the  vacation  of  a  judgment  and  the 

granting  of  a  new  trial  upon  a  petition  in 
equity,  filed  after  the  term  at  which  judgment  was  entered. 
(Graves  v.  Chnves,  132  Iowa  199;  Croghan  v.  Vmplebaugh, 
179  Iowa  1187 ;  Sudhury  v.  Sudbury,  179  Iowa  1039 ;  Kelly 
V.  Cummens,  143  Iowa  148;  Ouih  t?.  Bell,  153  Iowa  511; 
Mengel  v,  Mengel,  145  Iowa  737. 

Nor  will  a  court  of  equity  interfere  to 
^*  ap^catiOTi'  ®®*  aside  a  judgment  upon  the  application 
sufflciencyf®'  of  a  party  thereto,  until  it  is  made  reason- 
ably to  appear  that  the  judgment  is  un- 
conscionable, unjust,  or  inequitable,  and  that  the  result 
would  be  other  of  different  than  that  already  reached  if  a 
new  trial  were  granted.    Bingh<im  v,  Clark,  supra. 

The  testimony  given  upon  the  former  trial,  which  it  is 
aUeged  was  false  and  corruptly  procured,  is  that  of  the 
plaintiff  in  said  suit,  Hecklin,  Davis,  and  Edith  Ludvick- 
son.  It  is  alleged  that  defendant  committed  perjury  when 
she  testified  that  Drs.  Emmons  and  Pattison,  after  a  phys- 
ical examination,  advised  her  that  she  was  afflicted  with 
a  venereal  disease.  So  far  as  disclosed,  neither  of  said 
physicians  was  a  witness  upon  the  trial,  nor  is  reference 
made  in  the  petition  to  the  source  of  petitioner's  informa- 
tion that  they  did  not  tell  plaintiff  in  said  cause  what  she 
testified  they  did,  or  the  character  of  the  evidence  relied 
upon  to  establish  the  falsity  of  her  testimony.  The  mere 
allegation  that,  since  the  trial,  petitioner  has  been  informed 
by  some  person  not  mentioned,  or  learned  in  some  way  not 
stated,  that  the  plaintiff  in  the  divorce  action  committed 
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perjury,  is  not  enough.  We  mtiBt  presume  that  evidence 
was  offered  upon  tlie  trial,  tending  to  corroborate  her  claim 
that  she  was  afflicted  with  a  venereal  disease,  and  we  can- 
not presiime  what  other  evidence,  in  addition  to  her  own 
and  that  of  the  witnesses  named,  was  introduce<l. 

If  we  look  only  to  the  petition  filed  herein,  we  find  noth- 
ing to  indicate  whether  medical  testimony  was  offered  upon 
tliis  point  or  not;  but,  if  we  refer  to  the  opinion  of  this 
court  cited  therein,   we  find   that   Drs.   Ida  McKean  and 
Alford  both  testified  that,  upon  a  thorough  examination  of 
her,   they  found   plaintiff  in   the  divorce  action   suffering 
from  the  disease  claimed.    It  is  not  alleged  that  either  Dr. 
Emmons  or  Dr.  Pattjson  is  willing  to  testify  that  plaintiff 
was  free  from  disease,  and,  so  far  as  disclosed,  testimony, 
if  offered,  upon  this  point  would  sen'e  only  to  contradict 
the  testimony  of  plaintiff,  and  to  some  extent  weaken  the 
probative  value  of  the  testimony  of  Drs.  McKean  and  Al- 
ford.    In  other  wor^s,  it  would  not  necessarily  establish 
either  that  plaintiff  committed  perjury  or  that  Drs.  McKean 
and  Alford  are  untruthful  or  mistaken,  but  only  to  extend 
the  conflict  in  the  evidence.    It  is  further  alleged  that  the 
witness  Hecklin  testified  upon  the  former  trial  at  the  insti- 
gation and  solicitation  of  Farin  and  Davis,  and,  so  far  as 
shown,  his  testimony  would  be  contradicted  by  both  Farin 
and  Davis,  and  that  Davis  would  not  recede  from  his  former 
testimony.     If,  however,  we  again  turn  from  the  petition 
to  our  former  decision,  we  find  that  the  court  apparently 
gave  little  weight  to  the  testimony  of  Hecklin  and  Davis. 
While  the  testimony  thereof  is  referred  to  at  some  length, 
the  court  characterizes  it  as  unsatisfactory,  and  recapitu- 
lates the  credible  testimony  upon  which  the  affirmance  is 
largely  based.    The  only  person  named  in  the  petition  by 
whom  petitioner  expects  to  prove  that  perjury  was  com- 
mitted upon  the  trial  is  Hecklin,  who,  it  is  alleged,  has  con- 
fessed in  writing  that  he  did  commit  perjury.    Jiist  what 
has  worked  the  regeneration  of  this  witness  does  not  ap- 
pear; but  it  is  a  long-distance  chance  that  his  purpose  is 
sincere,  or  intended  to  right  a  wrong  imposed  upon  the 
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parties,  and  the  court  in  the  trial  of  the  divorce  case.  By 
this  we  do  not  mean  to  question  that  the  affidavit  signed  by 
him  and  prepared  by  his  attorney  was  not  fairly  obtained, 
as  alleged ;  but  neither  his  written  confession  nor  his  test!* 
mqny,  if  offered  upon  a  retrial  of  the  divorce  action,  would 
probably  be  given  very  great  weight.  We  do  not  agree  with 
the  contention  of  counsel  that  the  written  confession  of 
this  witness  would  constitute  a  high  degree  of  proof. 

While  it  is  charged  in  the  petition  that  the  testimony 
of  Edith  Ludvickson  was  corruptly  procured  by  Davis  and 
Farin,  the  allegations  do  not  disclose  that  petitioner  will 
be  able,  upon  a  retrial,  to  sustain  the  same  by  proof,  unless 
by  the  testimony  of  Hecklin.  It  is  not  charged  that  the 
alleged  bad  character  of  the  witness  was  unknown  to  jieti- 
tioner  at  the  time  of  the  trial,  or  that  he  did  noit  have  oppor- 
tunity of  showing  same.  Her  testimony  could  not  have 
been-  very  persuasive  upon  the  former  trial.  It  may  be  as- 
sumed that  same  was  contradicted  by  petitioner  and  that 
the  material  circumstances  referred  to  in  the  petition  af- 
fording a  further  contradiction  thereof  were  brought  to 
the  attention  of  the  court  upon  the  trial. 

But  it  is  insisted  by  counsel  for  petitioner  that  the 
demurrer,  for  the  purpose  of  passing  upon  the  sufficiency 
of  the  allegations  of  the  petition,  admits  the  truth  thereof. 
But  such  facts  are  admitted  only  as  are  issuable,  relevant, 
material,  and  well  pleaded.  The  admission  does  not  extend 
to  the  conclusions  of  the  pleader  or  any  matter  Inhering 
in  the  judgment.    Sudhury  v.  Sudbury,  supra. 

A  petition  in  equity  for  thie  vacation  of  a  judgment,  and 
for  a  new  trial,  is  rather  in  the  nature  of  a  showing  of 
merits  than  the  statement  of  a  cause  of  action,  as  that  term 
is  ordinarily  applied.  Its  purpose  is  to  bring  to  the  atten- 
tion of  the  court  such  facts  as,  if  admitted  by  a  demurrer, 
wonld  show  that  the  judgment  complained  of  is  unconscion- 
able, unjust,  or  inequitable,  and  that  it  is  reasonably  prob- 
able that  a  retrial  of  the  issues  would  result  differently. 
The  matters  relied  upon  should  be  charged  with  sufficient 
fullness  and  explicitness  to  enable  the  court,  in  passing 
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upon  a  demurrer  in  conformity  with  the  rule  stated,  to  de- 
termine whether  the  facts  admitted  thereby  call  for  the  in- 
tervention of  a  court  of  conscience. 

As  stated  by  counsel  for  appellant  in  argument,  it  is 
apparent  that  petitioner  relies  primarily  upon  the  written 
confession  of  Hecklin  and  the  showing  made  thereby.  If 
it  were  conceded  that  all  of  the  testimony  of  this  witness, 
together  with  that  of  Da\is,  Parin,  and  Ludvickson,  was 
wholly  false  and  untrue,  the  effect  of  such  admission  would 
go  no  further,  upon  a  trial  of  the  merits,  than  to  remove 
the  same  from  consideration,  unless  satisfactory  proof  was 
offered  that  the  plaintiff  in  that  case  knew  of  the  perjury, 
or  had  reasonable  grounds  to  believe  the  testimony  untrue. 
The  elimination  of  this  evidence  would  not  tend  to  over- 
come her  own  or  other  testimony  offered  upon  the  trial  as 
to  plaintiff^s  condition,  in  the  absence  of  knowledge  upon 
her  part  that  the  witnesses  testified  falsely.  Aside  from  the 
mere  allegation  that  defendant  herein  knew  that  Hecklin, 
Davis,  and  Lndnckson  were  corruptly  induced  to  testify 
falsely  upon  the  trial,  there  is  nothing  to  indicate  upon  what 
petitioner  relies  to  make  proof  thereof.  Unless  plaintiff 
knew,  or  at  least  had  reason  to  believe,  that  the  testiniony 
of  these  witnesses  was  false,  when  offered,  the  elimination 
thereof  would  in  no  wise  weaken  the  testimony  of  herself 
or  physicians  that  she  was  afflicted  with  the  disease  men- 
tioned. As  already  stated,  a  mere  showing  that  perjury 
was  committed  upon  the  trial  does  not  entitle  the  petitioner 
to  a  new  trial. 

The  court,  in  Graves  v.  Oravea,  supra,  quoting  from 
Pico  V.  Cohn,  91  Cal.  129  (25  Pac.  970,  27  Pac.  587),  said: 

"That  a  former  judgment  or  decree  may  be  set  aside  and 
annulled  for  some  frauds,  there  can  be  no  question:  but  it 
must  be  a  fraud  extrinsic  or  collateral  to  the  questions 
examined  and  determined  in  the  action.  ♦  ♦  ♦  What, 
then,  is  an  extrinsic  or  collateral  fraud,  within  the  meaning 
of  this  rule?  Among  the  instances  given  in  books  are  such 
as  these :  Keeping  the  unsuccessful  party  away  f roni  the 
court  by  a  false  promise  of  a  compromise,  or  purposely 
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keeping  him  in  ignorance  of  the  suit :  or  where  an  attorney 
fraudulently  pretends  to  represent  a  party,  and  connives  at 
his  defeat,  or,  being  regularly  employed,  corruptly  sells 
out  his  client's  interest.  United  States  t*.  Throckmorton, 
98  v.  R.  65,  66,  and  authorities  cited.  In  all  such  instances, 
the  unsuccessful  party  is  really  prevented,  by  the  fraudu- 
lent contrivance  of  his  adversary,  from  having  a  trial;  but, 
when  he  has  a  trial,  he  must  be  prepared  to  meet  and  ex- 
pose perjuiy  then  and  there." 

The  petition  does  not  allege  such  facts 
wtting  *  showing  extrinsic  or  collateral  fraud  in  the 

trinsic  per-       procurement  of  the  judgment  assailed  as  to 
"'^^^  entitle   petitioner  to  the  relief  demanded; 

and,  while  the  record  upon  the  former  appeal  presented  a 
most  unusual,  extraordinary,  and  unfortunate  state  of  facts 
and  circumstances,  the  issues  were  tried,  and  submitted  to 
a  court  of  large  experience,  and  the  record  was  again  care- 
fully examined  and  scrutinized  upon  appeal.  We  are  con- 
vinced that  the  facts  alleged  and  admitted  by  the  demurrer 
do  not  make  a  prima-faoie  showing  of  fraud  in  the  procure- 
ment of  the  decree,  entitling  petitioner  to  the  relief  de- 
manded, and  the  demurrer  was  rightly  sustained.  The  order 
appealed  from  is — Affirmed, 

Weaver^  C.  J.,  Ladd  and  Gay  nor,  J  J.,  concur. 


Ix  Rb  Appeal  of  W.  D.  McLain. 

M17KICIPAL  COBPOBATIONS:  Record  ZtetabliBhiiig  District  is  a 
1  Finality — Assessing  Bzcess  Acreage.  A  duly  entered  record  of 
the  lands  included  within  a  drainage  or  sewer  district  is  the 
only  competent  evidence  of  the  identity  of  the  district.  In  as- 
sessing benefits,  the  council  may  not  multiply  the  maximum 
benefits  per  acre  by  a  multiplier  which  represents  the  number 
of  acres  which  the  council  intended  and  supposed  it  had  in- 
cluded within  the  district,  but  had  not. 
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MUKICIPAIt  COBPOBATIOK8:    Consent  to  IrregnUrltiet  in  Bstab- 

2  lishing  Sewer  District.  Property  owners  may  consent  to  irregu- 
larities in  the  exercise  by  the  city  council  of  its  Jurisdiction 
to  establish  drainage  or  sewer  district,  but  failure  to  include 
certain  lands  in  the  record  establishing  the  district  is  not  a 
mere  irregularity,  but  a  total  failure  of  jurisdiction  over  such 
omitted  lands. 

MUHIOIPAL  COBPOBATIONS:     Objection  of  Bxcessiyeness— Non- 

3  necessity  to  Amplify  on  Appeal.  The  plea  before  the  city  coun- 
cil of  exoessiveness  in  assessment  will  enable  the  property 
owner,  on  appeal  from  an  adverse  decision,  to  show,  without 
amendment  to  his  objections,  that  his  assessment  was  arrived 
at  by  multiplying  the  maximum  benefits  per  acre  by  a  multi- 
plier which  represents  more  acreage  of  his  land  than  was  in- 
cluded within  the  district,  especially  when  the  assessment  did 
not  reveal  such  unauthorized  computation. 

tfUKIOIPAL  OOBPOBATIOKS:     Estoppel  to  Object  to  Excessive 

4  Assessment.  Consent  by  a  property  owner  that  the  city  may 
build  a  sewer  across  his  land,  and  an  agreement  by  him  to 
pay  his  "just  and  proportionate"  part  of  the  cost,  do  not  work 
an  estoppel  to  contest  the  amount  assessed  against  him. 

MUMIGEPAL  OOEPOBATIOMS:     Beduction  In  Assessment  Because 

5  of  Bzcessire  Cost.  It  may  not  be  contended,  on  appeal  from 
an  alleged  excessive  asses^pient,  that  the  improvement  might 
have  been  built  more  cheaply,  especially  when  it  was  built 
just  as  the  objector  had  insisted. 

Appeal  from  Story  District  Court. — R.  M.  Wright,  Judge. 

March  16,  1920. 

Rehearing  Denied  July  6,  1920. 

In  the  district  court,  this  was  an  appeal  by  McLain  from 
an  order  of  the  city  council  of  Amos,  assessing  drainage 
benefits  against  a  portion  of  his  farm.  The  district  court 
awarded  him  partial  relief.  From  such  order  of  the  district 
court,  the  city  council  has  appealed.  Tn  the  discussion  of 
the  case,  we  shall  refer  to  McLain  as  the  plaintiff,  and  to 
the  city  council  as  the  defendant. — Modified  and  affirmed. 
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Johft  y.  Luke,  for  appellant.  ' 

Lee,  Garfield  &  Coyle,  for  appellee. 

Evans,  J. — I.  The  drainage  improvement  under  con- 
sideration herein  was  a  storm  sewer.  This  storm  sewer 
carried  the  surface  water  from  certain  highlands  within 

the  city  corporation,  including  Graeber's 
1.  Municipal        Addition  thereto,   down   to   Squaw   Creek, 

TioNs:  rec-      where   the   outlet   of   the   sewer   was   con- 

ord   establish- 
ing district       stracted.     Prom  its  outlet,  the  sewer  was 

Is  t^  nnality  :  ' 

?S!^®!?).L«®^     constructed  of  drain  tile  across  the  Squaw 

cesa    acreage.  ^ 

Creek  bottoms,  and  extended  up  to  a  connec- 
tion with  the  storm  sewers  and  catch  basin  formerly  con- 
structed in  Graeber's  Addition.  The  bottom  land  across 
which  it  was  constructed  was  that  of  plaintiff,  and  was  a 
part  of  his  farm  of  231  acres.  About  160  acres  of  this  farm 
are  included  within  the  city  corporation.  The  farm  abuts 
on  the  south  side  of  the  Lincoln  Highway,  and  it  lies  be- 
tween the  city  proper  of  Ames  and  the  Agricultural  College. 
Contiguous  to  it  on  the  west  is  Graeber's  Addition,  com- 
prising about  60  acres  of  ground.  This  addition  was  laid 
out  with  a  view  of  furnishing  a  residence  location  con- 
venient to  the  college.  The  north  part  of  plaintiff's 
farm  is  located  in  the  north  one  half  of  the  northwest 
quarter  of  a  certain  Section  10.  The  main  sewer  crosses 
it  in  an  east  and  west  direction.  A  branch  thereof  runs 
northwesterly  and  southeasterly.  The  location  of  the 
sewer  is  within  the  north  57  acres  of  plaintiff's  farm.  For 
the  purpose  of  constructing  the  improvement,  the  city  coun- 
cil established  a  drainage  district,  pursuant  to  the  statute. 
The  boundaries  of  the  district  were  made  to  include  the 
north  57  acres  of  the  northwest  quarter  of  said  Section  10, 
and  all  of  Graeber's  Addition,  comprising  about  60  acres. 
This  was  the  total  area  of  the  drainage  district.  The  cost 
of  the  improvement  was  a  little  less  than  ?8,000.  The 
benefits  assessed  against  the  lands  of  plaintiff  were  $2,011. 
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Originally,  thifi  apportionment  was  entered  in  lump  against 
the  plaintiff's  land,  without  specifying  any  description. 
Later,  and  in  response  to  plaintiff's  objections  filed;  i  the 
apportionment  was  divided,  so  that  $1,299  thereof  was  en 
tered  against  the  northwest  quarter  of  the  northwest  quar- 
ter of  Section  10,  except  5  acres,  and  the  balance  thereof 
was  entered  against  the  northeast  quarter  of  the  northwest 
quarter.  The  plaintiff  filed  extended  and  specific  objections 
to  the  assessment,  all  of  which,  hoM^ever,  were  reducible 
to  the  ultimate  objection  that  the  assessment  against  Max 
was  excesalTe. 

The  particular  fact  In  the -case  which  has  given  the  liti- 
gants their  greatest  trouble,  and  to  which  their  briefs  hate 
been  very  largely  directed,  is  that/  in  fixing  the  amotint  of 
the  assessment  against  plaintiff's  lands,  account  was  taken, 
atr  alleged,  of  benefit  accrued  to  land  otUside  of  the  district 
It  was  deemed  by  the  city  council  that  the  plaintiff  received 
benefit  to  the  extent  of  |3T.10  an  acre  on  the  north  57  acres 
of  his  farm,  and  the  computation  was  made,  as  alleged,  upon 
that  basis.  Only  39  acres,  however,  of  the  plaintiff's  farm 
were  included  within  the  district  as  established.  That  is  to 
say,  the  district  as  ejatabJished  was  made  to  include  the  north 
57  acres  of  the  northwest  quarter  of  Section  10.  Of  this 
area  so  included,  Coy  owned  5  acres,  and  Roberts  owned 
approximately  13  acres.  The  plaintiff  owned  the  remaining 
39  acres,  and  this  was  the  north  39  acres  of  his  farm.  The 
sewer  as  constructed  cut  plaintiff's 'farm  on  a  line  outside 
of  and  further  south  than  the  north  39  acres;  but  within 
the  north  57  acres.  In  explanation  of  this  discrepancy,  the 
defendant  contends  that  there  wais  a  mistake  in  the  de- 
scription of  plaintiff's  land,  made  in  the  resolution  of  neces- 
sity, and  that  such  mistake  was  car^ried  through  the  succes- 
sive  proceedings  of  establishment*,  that  the  real  intent  of 
the  city  Council  was  to  include  :Wi thin  the  drainage  district 
the  north  57  acres.of'{daiQtiff's!farm^  and  that  all  of  its 
prooeediup^  t^'ere  had  on  that  theory,  and  tliat  the  plaintiff 
knew  it  and  acqiiiesced  in  it;  that  the  plaintiff  waived  the 
in-egularity,  by  failing  to  object  thereto*;  and  further,  that 
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the  plaintiff  is  estopped  from  raising  such  question,  be- 
cause of  a  certain  paper  sighed  by  him,  known  in  the  record 
as  Exhibit  A,  whereby  he  agreed  to  the  construction  of  the 
sewer  across  his  land,  and  whereby  he  agreed  to  pay  his  pro- 
portionate share  of  the  cost  thereof. 

For  the  plaintiff,  it  is  contended  that  this  discr^ancy 
was  not  discovered  by  him  until  the  case  came  into  the 
district  court;  that  he  did  not  know,  nor  did  the  record 
in  any  manner  indicate,  that  the  sum  total  charged  against 
him  was  arrived  at  by  considering  benefits  to  other  acres 
of  his  land  than  those  included  within  the  district.  In 
the  district  court,  the  plaintiff  filed  amendment  to  his  peti- 
tion, which  was,  in  form,  an  amendment  to  his  objections, 
whereby  he  challenged  the  jurisdiction  of  the  city  council 
to  take  account  of  benefits  to  acres  situated  outside  the 
boundaries  of  the  district.  A  motion  by  defendant  to  strike 
this  amendment,  on  the  ground  that  the  objection  therein 
made  was  not  made  before  the  city  council,  was  overruled ; 
and  this  is  one  of  the  grounds  of  reversal  laid  by  defendant. 
Counsel  for  both  sides  have  filed  very  extensive  and 
very  able  briefs  on  the  question  of  jurisdiction  of  the  city 
council,  and  whether  the  nature  of  the  jurisdiction  involved 
was  such  that  it  could  riot  be  conferred  by  consent  of  the 
adverse  party,  and  furthermore,  whether  the  irregularities 
of  the  jurisdictional  procedure  were  Ruch  as  could  or  could 
not  be  waived.  We  shall  not  follow  counsel  far  into  that 
field. 

It  is  undoubtedly  true  that  there  is  a  jurisdiction  which 
can  be  conferred  by  consent,  and  a  jurisdiction  which  can- 
not.   It  is  sometimes  said  that  jurisdiction  of  Buhject-matter 

cannot  be  conferred  by  consent.    Such  a  prop- 
2-  Municipal         osition  is  simple  enough.     It  is  also  suc- 
tions:  aon-      ciently  accurate*,  if  the  meaning  of  its  terms 

sent  to  irreg-  •  ^ 

esfabfirhin*"       ^^   thoughtfully   guarded.     Jurisdiction   of 
tficr  ^*^'        subject-matter  is  easily  distinguished  from  a 

personal  jurisdiction.  It  should  be  further 
noted  that  jurisdiction  of  subject-matter  is  not  the  equiv- 
alent of  a  jurisdiction  in  rem.    Jurisdiction  in  rem  may 
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be  conferred  by  consent  as  readily  as  personal  jurisdic- 
tion. "Subject-matter"  over  which  jurisdiction  cannot 
be  conferred  by  consent  haa  I'eference,  not  to  the  res 
or  property  involved  in  the .  litigation,  but  to  the  pur- 
ported subject  of  the  litigation.  For  instance,  if  a  jus^ 
tice  of  the  peace  were  to  render  a  decree  of  divorce  or  a 
decree  of  foreclosure,  it  is  not  in  the  power  of  the  litigants 
to  confer  upon  him,  or  to  enable  him  to  acquire,  jurisdiction 
to  that  end.  The  i*ealni  of  his  jurisdiction  does  not  extend 
to  those  subjects.  Jurisdiction  of  subject-matter  has  ref- 
erence, not  to  jurisdiction  in  tlie  particular  case,  but  to 
jurisdiction  in  that  class  of  cases.  It  has  reference  to  the 
nature  of  the  action  and  of  the  relief  sought.  The  doctrine 
that  it  cannot  be  conferred  by  consent  has  its  usual  appli- 
cation to  the  acts  of  courts  and  tribunals  of  limited  juris- 
diction. Some  states  have  criminal  courts  which  have  no 
civil  jurisdiction;  and  some  have  civil  courts  which  have 
no  criminal  jurisdiction.  Other  limitations  of  jurisdiction 
may  be  imposed.  There  is  an  appellate  jurisdiction  which 
is  a  class  of  its  own,  and  which  is  limited,  in  the  sense  that 
it  is  contingent  or  conditional  upon  timely  appeal  by  statr 
ntory  method  and  within  statutory  time.  Failure  of  such 
condition  terminates  its  potential  power  to  acquire  there- 
after any  jurisdiction  to  review  the  judgment  below.  Con- 
fient  will  not  confer  it,  nor  waiver  revive  it.  To  put  it  in 
another  way,  jurisdiction  of  subject-matter  is  conferred  by 
operation  of  law,  and  not  by  act  of  the  parties  or  by  proce- 
dure of  the  court.  It  cannot  be  ousted  by  act  of  the  parties, 
if  it  exists,  nor  conferred  by  such  acts,  if  it  does  not  exist. 
Its  existence  antedates  the  particular  litigation,  and  is  not 
conferred  by  the  litigation  or  by  its  procedure. 

We  may  say,  briefly  and  broadly,  that  it  is  ordinarily 
true  that,  where  a  tribunal  can,  by  proper  procedure,  ac- 
quire full  jurisdiction  of  the  matter  in  litigation,  irregu- 
larities in  such  jurisdictional  procedure  may  be  waived 
by  the  party  in  interest  adversely  affected,  provided  such 
wtiiver  or  consent  is  had  before  judgment.  And  this  is  so 
both  as  to  jurisdiction  in  personam  and  jurisdiction  in  rem. 


270  In  Rt!  Api^oal  of  McLaik  [189  lowisl 

As  applied  to  this  case,  the  city  council  did  have  jurisdiction 
of  this  class  of  cases.  It  did  have  jiowet'  to  establish  a 
district  by  proper  procedure,  and  to  assess  the  benefits 
therefor.  This  power  existed  by  operation  of  the  statute. 
It  was  independent  of  this  patticular  litigation,  and  Was 
neither  greater  nor  less  because  of  it.  But  it  was  still  in- 
cumbent upon  the  city  council,  in  order  to  exfercise  this 
jurisdiction  in  the  particular  case,  to  acquire  jurisdiction 
in  personam  and  in  rem  by  means  of  appropirlate' procedure. 
If  the  procedure  fails,  the  jurisdiction  in  personam  or  in 
rem  fails,  and  the  particular  litigation  fsilis; 

Whatever  the  lack  of  jurisdiction,  there^orfe,  in  this  caster 
it  was  not  a  want  of  jurisdiction  of  subject-matter.  It  was 
also  competent  for  plaintiff  to  waive  and  consent,  if  waive 
and  consent  he  did. 

11.  We  reach  the  conclusion,  also,  that  the  question  of 
jurisdiction  is  not  a  controlling  question  in  the  case.  The 
trial  court  sustained  the  jurisdiction  of  the  defendant  coun- 
cil to  assess  the  benefits  to  the  39  acres  included  within  the 
district.  From  this  finding,  the  plaintiff  has  not  appealed. 
The  defendant  council  does  not  challenge  the  jurisdiction. 
Thie  real  question  in  the  case  is  not  whether  the  city  cound! 
had  jurisdiction  to  assesd  lands  ontslde  of  the  drainage 
district,  but  whether  its  assessment  made  on  the  land  within 
the  district  is  excessive.  It  does  not  aflftrmativdy  appear 
upon  the  record  of  the  city  coundl  that  benefits  to  other 
lands  were  included  within  the  assessment.  It  ift' proper 
that  we  look  into  the  reasons  and  data  upon  which  the  coun- 
cil fixed  upon  the  sum  total  of  benefits  to  be  assessed  iagainst 
the  plaintiff.  If  it  estimated  benefits  upon  a  false  or  Illegal 
basis,  such  basis  cannot  be  sustained ;  and  this  is  so  w<hether 
it  acted  with  jurisdiction  or  without'  it.  The  first  <juefftion, 
then,  is,  What  land  was,  in  fact,  included  within  the  dis- 
trict established?  AH  the  proceedings  of  the  city  Coundl 
in  the  matter  of  establishment  contained  the  specific  de- 
scription which  we  have  already  set  forth.  There  is  no 
hrabigiiity  in  it.  If  the  Intent  of  the  city  council  was  other- 
Wise,  such  intent  was  never  expressed -^upon  itsrec<^i*dH.'    If 
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the  boundaries  of  the  district  had  been  indicated  upon  a 
plat  on  file,  in, a  manner  different  from  that  set  forth  in 
the  specific  description  contained  in  the  resolution  of  neces- 
sity and  in  the  notice,  there  might  be  some  ground  for 
treating  the  plat  as  controlling;  but  there  was  nothing  of 
that  kinjd.  The  plat  which  wa^.  later  filed  did  not  indicate 
the  boundaries  of  the  district,  nor  purport  to  do  so.  It 
did  show  Graeber's  Addition. and  the  location  of  plaintiff's 
farm  and  of  the  sewer  and  its  branches.  If  the  council  was 
mistaken  in  its  description  of  the  land  to  be  included,  that 
might  be  ground  for  undoing  its  proceedings  and  correcting 
its  mistake;  biit  nothing  of  that  kind  was  done.    The  mere 

• 

intent  of  the  city  council  was  ineffective,  either  to  establish 
the  district  or  to  defeat  its  establishment.  The  district, 
could  be  established  only  by  proceedings  entered  upon  its 
records.  Until  it  was  established  upon  the  records,  it  was 
not  established  at  all.  So  far,  therefore,  as  the  proceedings 
of  the  city  council  in  the  matter  of  such  establishment,  are 
concerned,  they  must  be  deemed  a  verity  as  they  appear 
upon  the  records. 

It  is  urged  by  the  defendant  that  the  ob- 

3-  cobporT^^        jection  made  by  the  plaintiff  in  his  amend- 

lecmv.  of  «x-    niept  to  petition  had  been  waived   by  his 

nSvneceOTity     ^^ilure  to  include  the  same  in  his  objections 

on  a^aaV       ;  before,  t^e  city  council.    Let  us  suppose  that 

the  amendment  to  the  petition  had  not  been 
filed  at  all.  Indeed,  for  the  purpose  of  this  discussion, 
we  shall  so  treat  it.  .  The  objections  fil€4  before  the 
city  council  did  challenge  the  assessment  as  ex- 
cessive and  disproportionate.  That  presents  the.  one 
ultimate  question  before  us.  If  the  amount  assessed 
against  the  plaintiff's  land  is  not  greater  than  the  just  pro- 
portion of  benefit  received  by  his  39  acres  within  the  dis- 
trict,  then  it  must  be  sustained.  And  this  is  so,  even  though 
we  should  find  that  the  city  council  arrived  at  thii=?  sum 
tota-l  upon  a  false  basis,  and  upon  a  mistaken,  computation. 
We  look,  therefore,  to  the  evidence..  The  only  evidence  in 
support  of  the  assessment  is  that  the  benefits  accrued  to 
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this  land  were  equal  to  J37.10  per  acre.  We  cannot,  there- 
fore, find  the  benefits  to  be  greater  than  warranted  by  such 
evidence.  The  maximum  of  benefits,  therefore,  must  be  fixed 
at  the  product  of  |37.10  multiplied  by  39,  which  equals 
{1,446.90.  The  larger  sum,  therefore,  found  by  the  city 
council  must  be  deemed  erroneous.  That  it  was  the  result 
of  a  mistake  of  some  kind  is  evident.  Whether  the  council 
or  its  engineer  mistakenly  supposed  that  a  greater  acreage 
was  included  in  the  district,  or  whether  they  forgot  the 
multiplication  table,  or  made  any  other  mistake  in  their 
computation,  is  only  incidental  to  the  inquiry,  and  not  con- 
trolling. 

On  the  question  of  waiver  in  the  form  of  objections,  it 
*  is  to  be  noted  further  that  there  was  nothing  in  the  form 
of  the  entry  of  the  assessment  to  indicate  that  it  purported 
to  include  benefits  accrued  to  lands  outside  of  the  district. 
And  this  was  so,  even  after  the  lump  assessment  was  divided 
and  apportioned  to  the  lands  of  plaintiff  in  each  of  the 
two  separate  40-acre  subdivisions.  The  method  of  making 
this  assessment  of  record  was  to  enter  the  figures  upon  the 
plat  and  schedule  prepared  by  the  engineer  and  filed  by  the 
commission,  as  follows: 

*^NW  %  of  the  NW  ^  Sec.  10-83-24  except  5  acres  in 
the  NW  corner,  |1298.50." 

"W  22  acres  NE  14  NW  i^  Sec.  10-83-24,  |816.20." 

Appellant  contends  that  such  entries  showed  the  con- 
sideration of  benefits  to  the  entire  35  acres  owned  by  plain- 
tiff in  the  NW  14  NW  14,  and  to  the  entire  22  acres  o\vned 
by  him  in  the  NE  ^  NW  14-  This,  however,  is  an  erroneous 
assumption.  The  plaintiff  did  own  35  acres  in  the  NW  i/4 
NW  y^.  If  only  one  acre  thereof  had  been  benefited  by  the 
improvement,  the  amount  assessed  for  such  benefit  would 
be  assessed,  under  our  statute,  against  all  the  land  owned 
by  the  plaintiff  in  that  40-acre  subdivision.  The  same 
would  be  true  as  .to  the  land  owned  in  the  other  40.  The 
assessment,  therefore,  was  appropriately  made,  in  each  case, 
upon  the  40-acre  subdivision,  so  far  as  it  was  owned  by 
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the  plaintiff,  even  though  the  ben^tB  connidered  were  con- 
fined to  a  smaller  acreage. 

If,  therefore,  it  had  been  otherwise  incumbent  upon  the 
plaintiff  to  be  more*  specific  in  his  objections,  and  to  have 
challenged  the  particular  basis  of  computation  adopted  by 
the  city  council  in  its  assessment,  there  was  nothing  in  the 
form  of  the  assessment  to  invite  such  specification. 

In  a  word,  the  amount  fixed  by  the  city  council  is  re- 
duced, not  because  it  included  benefit  to  outside  land,  but 
because  the  evidence  does  not  sustain  it  as  to  inside  land. 

III.  Was  the  plaintiff  estopped  to  chal- 
coRPOBA-  lenge  this  assessment  by  virtue  of  the  cer- 

TiONs :  estop-  ^ 

pel  to  tain  instrument,  Exhibit  A,  already  referred 

object    to  /If 

excessive  to?     It  appears  that  certain  negotiations 

assessment.  .      ,     f  .      ,^  ,       , 

were  had  between  plaintiff  and  the  city 
council,  in  advance  of  the  proceedings  now  under  consider- 
ation, and  looking  to  the  construction  of  the  said  improve- 
ment. Pursuant  thereto,  the  plaintiff  signed  the  following 
instrument : 

"Ames,  Iowa,  September  1,  1914. 
"We,  the  undersigned  property  owners,  do  hereby  agree 
with  the  city  of  Ames,  Iowa,  that  the  said  city  of  Ames, 
Iowa,  may  construct  a  sanitary  sewer  and  storm  sewer  in, 
upon,  and  across  our  property,  in  accordance  with  the  plans 
and  specifications  to  be  drawn  by  the  city  engineer  of  said 
city.  That  the  sewers  shall  be  constructed  of  18-inch  pipe 
commencing  at  the  intersection  of  Lincoln  Way  and  Beech 
Avenue,  and  the  intersection  of  Greeley  Street  and  Beech 
Avenue,  and  converging  at  a  point  east  on  the  farm  land 
of  Wm.  McLain,  and.  from  that  point  ea^t  to  be  constructed 
of  24-inch  pipe  to  place  of  outlet.  That  we  waive  all  dam- 
ages in  the  construction  of  the  said  sewers  across  our  prem- 
ises. That  we  also  waive  the  passing  of  a  resolution  of 
necessity  and  tlie  publication  of  notice  thereof;  and  we 
hereby  consent  that  without  such  proceedings  the  said  city 
of  Ames  may  construct  and  contract  for  the  main  outlet 
for  storm  and  for  sanitary  sewers  for  Subdistrict  No.  2  of 
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District  Xo.  3,  College  Heights  Addition,  and  other  lands 
Ames,  Iowa. 

"And  we  hereby  agree  to  pay  our  just  and  proportionate 
cost  and  benefit  in  the  said  improvement. 

"[Signed]     W.  D.  McLain." 

By  the  foregoing  instrument,  the  city  council  obtained 
plaintiff's  consent  to  lay  the  sewers  across  his  land  without 
claim  from  him  for  damages.  He  also  bound  hijnBelf  there- 
in to  pay  his  proportionate  amount  of  costs.  It  is,  perhaps, 
true  that,  if  this  instrument  had  fixed  the  specific  amount 
that  plaintiff  was  to  pay,  he  would  be  bound  thereby,  re- 
gardless of  irregularities  in  the  proceedings  establishing 
the  district.  Such  is  not  the  situation.  The  amount  which 
he  should  pay  as  his  prc^ortionate  cost  was  left  for  future 
determination.  The  proportionate  amount  which  plaintiff 
should  pay  could  not  be  determined  without  deterinining 
also  the  proportionate,  amount  which  other  beaxeficiaries 
should  pay.  These  other  property  owners,  many  of ;  them  at 
least,  had  not  bound  themselves  by  any  instrument.  An 
establishment  of  a  district  was,  therefore,  necessary,  before 
tlxe  proportionate  amount  which  even  the  plaintiff  should 
pay  could  be  estimated.  This  was  the  course  followed  by 
the  defendant. 

While  this  instrument  may  be  deemed  effective  to  pro- 
tect the  city  in  the  location  of  its  sewer  across  the  plaip- 
tiff's  land,  regardless  of  the  boundaries  of  the  district,  we 
can  see  nothing  in  it  which  can  be  deemed  to  operat-e  as  an 
estoppel  upon  the  plaintiff  to  question  the  aftiount  fixed 
by  the  council  as  his  "just  and  proportionate"  share  of  the 
cost  and  benefit.  But  it  is  ai'gued  that  it  does  estop  him 
from  contesting  the  amount  of  the  benefits  accrued  to  his 
land  outside  of  the  district.  The  argument  is  that  he  would 
have  been  liable  under  his  contract  for  his  share  of  the 
benefits  accrued  to  his  land,  even  if  no  district  at  all  had 
been  established.  Assuming  this  contention  to  be  theoretic- 
ally correct,  then  the  city  council  could  not  have  been  the 
tribunal  which  could  adjudge  such  proportionate  cost  and 
benefit.    Construing  the  contract  as  the  defendant  does,  and 


July  1920]  In  bb  Appbal  of  McLain  275 

assuming  that  it  could  be  enforced  according  to  its  terms, 
the  city  council  would  be  one  of  the  parties  to  it.  To  en- 
force it  would  require  resort  to  a  court  of  equity.  The  only 
way  in  which  the  city  council  could  become  a  tribunal  at 
all  for  sudi  purpose  was  by  the  establishment  of  the  drain- 
age district.  To  sustain  defendant's  contention  at  this  point 
would  be  to  say  that  the  city  council  could  assess  the  plain- 
tiff for  benefits  accrued  to  each  of  the  231  acres  of  his  farm, 
rf^ardless  of  the  boundaries  of  the  district.  But  the  de^ 
fendant  itself  would  be  appalled  by  the  magnitude  of  such 
a  claim,  and  it  stops  far  short  of  it.  It  only  claims  for 
benefits  to  57  acres ;  and  it  puts  such  claim  upon  the  ground 
that  such  57  acres  were  included  within  the  district,  with- 
in the  real  intent  of  the  city  council.  So  the  logical  key- 
stone of  defendant's  argument  is  that,  because  of  the  real 
intent  of  the  city  council,  which  was  frustrated  only  by  a 
mere  mistake,  the  57  acres  were  included  within  the  dis- 
trict. This  only  brings  us  back  to  where  we  started.  Can 
the  boundaries  of  the  district,  as  established  upon  the  rec- 
ord, be  contradicted  by  the  intention  of  the  city  council, 
it  being  shown  that  the  failure  to  express  such  intent  was 
the  result  of  a  mistake?  In  other  words,  is  the  discovery 
of  the  mistake  a  sufficient  correction  of  it  to  eliminate  it? 
The  record  remains.  Until  it  is  in  some  manner  corrected 
or  changed  by  appropriate  procedure,  it  is  the  only  evidence 
of  the  establishment  and  of  the  identity  of  the  district  which 
can  be  considered.  We  hold,  therefore,  that  the  instrument 
relied  on  is  not  effective  as  an  estoppel  upon  the  plaintiff 
to  contest  the  amount  assessed  against  him  as  his  just  and 
proportionate  share. 

IV.    The   trial   court   reduced  the  sum 

5-  ^^^^^!^        total  of  plaintiff's  assessment  to  an  amount 

SlStion  ^        ^^®®  than  187.10  an- acre  on  39  acres.    The 

»JJ«^«nt        amount  of  such  reduction  was  |134.     The 

?5St**^^®  particular  ground  or  basis  for  this  reduction 

is  not  made  to  appear  in  the  record.  Our 
examination  of  the  record  does  not  satisfy  us  that  such 
reduction  should  be  made.     The  plaintiff  introduced  testi- 
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mony  tending  to  show  that  he  could  have  'drained 
his  land  at  a  much  smaller  e;[(pense;  that  a 
15-inch  tile  would  have  been  effective  for  that  purpose; 
that  the  extraordinary  siae  of  the  sewer  tile  used,  being  24 
inches  in  the  main  and  18  inches  in  the  branches,  increased 
the  cost  of  the  improvement  enormously,  without  any  cor- 
responding benefit  to  the  plaintiff;  that  the  actual  benefit 
to  the  plaintiff  was  much  less  than  $37  an  acre.  On  the 
other  hand,  it  appears  that  the  size  of  the  drain  tile  to 
be  used  was  insisted  upon  by  the  plaintiff,  as  a  condition 
to  his  signing  Exhibit  A.  Up  to  that  time,  the  council  had 
contemplated  only  a  20-inch  main  and  15^inch  branches. 
The  land  of  plaintiff  was  servient  to  the  land  comprising 
Gh*aeber's  Addition.  This  addition  was  upon  high  ground, 
and  it  cast  its  water  readily  upon  the  surface  of  the  plain- 
tiff's lower  lands.  The  -  construction  of  the  storm  sewer 
through  the  plaintiff's  land  was  not  essential  to  the  ready 
discharge  of  water  from  the  Graeber  Addition.  The  water 
being  cast  upon  the  plaintiff's  land  was  held  in  the  de- 
pressions covering  much  of  its  surface.  Its  highest  ground 
was  next  to  the  banks  of  the  stream,  the  precipitation  of 
the  silt,  in  times  of  overflow,  having  built  up  the  surface 
next  to  the  stream.  It  required  a  cut  of  8  or  10  feet  through 
this  ground  next  to  the  stream.  The  water  which  was  cast 
from  the  hills  upon  the  plaintiff's  ground,  therefore,  accu- 
mulated further  back,  without  any  outlet  to  the  stream. 
Plaintiff's  purpose  in  insisting  upon  a  large  sewer  was  to 
hasten  the  discharge  of  the  water  from  the  upper  ground, 
in  order  that  the  drain  might  be  relieved  of  its  pressure, 
and  thereby  become  efficient  as  a  drain  to  his  land.  It  is 
true  that,  when  Squaw  Creek  overflows  its  banks,  the  sewer 
cannot,  for  the  time  being,  drain  the  plaintiff's  land.  But 
such  overflows  are  exceptional,  rather  than  usual,  and  are 
brief  in  their  continuity.  The  testimony  for  plaintiff  to  the 
effect  that  a  15-inrh  tile  would  have  drained  his  land,  is 
predicated  upon  a  hypothesis  of  one-half  inch  of  rain  in 
24  hours.    While  the  plaintiff  may  be  satisfied  with  such  a 

hypothesiis  now,  he  would  not  entertain  it  when  he  insisted 
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upon  a  24-mch  draia.  Assuming  that  a  15-inch  drain  was 
sufficient  to  carry  off  one-half  inch  of  rainfall  in  24  hours, 
the  query  remains,  How  large  a  drain  would  be  necessary 
to  carry  off  3  inches  of  rain  in  24  hours?  Could  the  plain- 
tiff deem  his  land  well  drained  if  he  had  to  wait  6  days 
for  a  15-inch  tile  to  carry  off  3  inches  of  rainfall?  We  do 
not  hold  that  plaintiff's  former  insistence  works  an  estoppel 
upon  him  now;  but  it  is  an  important  circumf^tance  that 
bears  heavily  upon  the  weight  of  his  present  expression  of 
opinion.  His  former  insistence  must  be  deemed  to  reflect 
his  true  opinion  at  that  time.  Inasmuch  as  he  was  under- 
taking, at  that  time,  to  pay  his  proportionate  share,  he  had 
no  interest  in  insisting  upon  a  larg^  drain  than  seemed 
to  him  really  necessary.  That  was  his  candid  opinion  then. 
He  does  have  an  interest  now  in  belittling  the  importance 
to  him  of  an  enlarged  drain.  We  think  it  clear  that  his 
former  opinion  is  more  trustworthy  than  his  present  one. 
!Nor  do  we  find  that  the  benefits  assessed  to  the  lower  ground 
were  disproportionate  in  amount.  The  area  of  57  acres  of 
low  ground  was  substantially  equal  to  the  area  of  Graeber's 
Addition,  which  was  on  high  ground.  Substantially  all  the 
drainage  benefits  went  to  the  low  ground.  One  fourth  of 
the  cost  was  imposed  upon  the  57  acres,  and  three  fourths 
thereof  upon  the  high  ground  of  the  addition.  We  see  no 
fair  ground  for  saying  that  this  imposed  upon  the  low 
ground  an  excessive  share. 

It  is  true  that  the  area  of  the  district  was  very  small, 
and  that  the  cost  of  the  drain  was  quite  appalling.  It  may 
be  true  that  it  was  a  greater  cost  than  should  have  been 
imposed  upon  so  small  an  area;  but  this  was  a  question 
set  for  consideration  before  the  establishment  of  the  district. 
Plaintiff  made  no  objection  to  it  then,  thotigh  he  had  full 
notice  of  what  was  proposed.  Not  only  did  he  fail  to  ob- 
ject, but  he  had  already  signed  the  instrument  Exhibit  A. 
On  that  question,  therefore,  plaintiff  had  his  day*  and  was 
content.  It  is  not  involved  in  this  appeal.  For  the  pur- 
pose of  this  appeal,  it  must  be  assumed  that  the  benefits 
to  the  district  were  equal  to  the  cost.     The  problem  pre- 
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sented  on  this  appeal  is  to  apportion  such  cost  justlj,  in 
proportion  to  benefits* 

We  do  not  overlook  the  point  made  in  behalf  of  plain- 
tiff concerning  Exhibit  A,  that  its  conditions  were  not 
observed  by  the  city,  and,  therefore,  that  it  should  not 
weigh  against  the  plaintiff.  The  point  made  is  that,  under 
Exhibit  A,  the  sewer  was  to  commence  at  the  intersections 
of  Lincoln  Way  and  Beech  Avenue  and  Greeley  Street; 
whereas  it  was  constructed  to  commence  at  points  much 
liigher  up.  We  do  not  so  read  the  instrument.  The  par- 
ticular sentence  referred  to  is  the  following: 

"That  the  sewers  shall  be  constructed  of  18-inch  pipe 
commencing  at  the  intersection  of  Lincoln  Way  and  Beech 
Avenue  and  the  intersection  of  Greeley  Street  and  Beech 
Avenue,  and  converging  at  a  point  east  on  the  farm  land 
of  Wm.  McLain,  and  from  that  point  east  to  be  constructed 
of  24-inch  pipe  to  place  of  outlet." 

The  mandate  of  this  sentence  is  that  certain  sections 
of  the  sewer  should  be  "constructed  of  18-ineh  pipe,"  and 
that  another  section  thereof  should  be  "constnicted  of  24- 
inch  pipe."  The  participial  phrase,  "commencing  at  the 
intersection  of  Lincoln  Way,"  etc.,  is  descriptive  of  the 
section  which  should  be  constructed  of  18-inch  pipe.  There 
is  no  claim  that  the  sections  or  branches  were  not  con- 
structed of  18-inch  pipe  from  the  respective  intersections  of 
Lincoln  Way  and  Greeley  Street  with  Beech  Avenue  to 
the  converging  point;  nor  is  there  any  claim  that  the  sec- 
tion from  the  converging  point  to  the  outlet  was  not  con- 
structed of  24-inch  pipe.  If  the  branches  were,  in  fact, 
extended  farther  up  than  the  particular  intersections  re- 
ferred to,  there  is  nothing  in  the  instrument  to  forbid  it. 

Upon  the  whole  case,  we  reach  the  conclusion  that  the 
assessment  of  the  plaintiff  must  be  fixed  by  such  sum  in 
dollars  as  equals  the  product  of  39  multiplied  by  )p.37.10. 
This  sum  should  be  apportioned  on  the  land  owned  by 
plaintiff,  as  between  the  two  40-acre  subdivisions.  To  this 
extent,  the  judgment  of  the  district  court  will  be  modified, 
nnd  in  all  other  respects  affirmed. — Modified  and  affirmed. 

Weaver,  C.  J.,  Salincer  and  Stevens,  J  J.,  concur. 
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In  Rb  Estate  op  Sexton  Mot'nt. 

Ella  R.  Wilkbrson^  Appellant,  v.  Wm.  L.  Long,  Adminis- 
trator, et  al.,  Appellees. 

WHJjS:  Equitable  Conversion.  A  will  wherein  testator,  after  mak- 
ing various  'devises  to  his  children,  directed  that  the  "re- 
mainder" of  hils  estate  be  sold,  and  the  proceeds  equally  divided 
among  his  children,  does  not  have  the  effect  (because  not  bo  in- 
tended by  testator)  to  convert  into  personalty,  as. of  the  date 
of  the  death  of  testator,  a  tract  of  land  definitely  devised  to  one 
of  testator's  sons  "for  life  and  after  his  death  to  his  children," 
when  the  life  devisee  long  survived  the  testator,  and  died 
without  issue. 

Appeal  from  Jejferson  District   Court. — C.  W.  Vermilion^ 

Judge. 

* 

July  6,  1920. 

The  controversy  herein  involves  certain  probate  pro- 
ceedings in  the  district  court.  It  involves  tlie  title  to  a 
certain  .40-acre  tract  of  land,  which  wa«  devised  by  the  will 
of  Sexton  Mount,  probated  in  ^"^ovember,  1885,  An  aduunis- 
trator  de  bonis  non  of  the  estate  of  Sext-on  Monrit  was  ap- 
pointed, upon  the  application  of  appellee  Kurtz.  This  pro- 
cedure was  resisted  by  appellant,  Wilkersoii,  upon  grounds 
to  be  stated  in  the  opinion.  The  trial  court  contirnied  the 
appointment,  and  authorized  the  administrator  to  proceed, 
pursuant  to  the  provisions  of  the  will.  Ella  R.  Wilkerson 
has  appealedr — Reversed  avd  remanded. 

Starr  d  Jordan,  for  appellant. 
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Eichcr,  Livingston  d  Eioher  and  E,  F.  Sivunons,  for  ap- 
pellees. 

EvANs^  J. — Sexton  Mount,  then  a  widower,  died  testate, 
on  or  about  November,  1885.  He  left  surviving  him  three 
children  as  his  sole  heirs  at  law,  and  as  his  sole  beneficiaries 
in  esse  of  his  will.  These  were  John  H.  Mount,  Ella  B, 
Wilkerson,  and  Grace  Mount  Kurtz.  Grace  Mount  Kurtz 
died  testate  in  1890,  without  issue,  leaving  John  F.  Kurtz, 
appellee  herein,  as  her  surviving  husband.  By  Paragraphs 
2,  3,  and  4  of  his  will,  the  testator  distributed  several  hun- 
dred acres  of  land  with  apparent  approximate  equality 
among  his  three  children.  Paragraphs  1,  5,  6,  and  7  of  said 
^vill  were  as  follows : 

"1.  I  give  and  devise  unto  my  son  John  H.  Mount  the 
following  described  real  estate  situated  in  Jefferson  County, 
Iowa,  to  wit :  The  northwest  quarter  of  the  northwest  quar- 
ter of  Section  No.  Three  (3)  in  Township  No.  Seventy- 
three  (73)  North  of  Range  No.  Eight  (8)  West,  the  said 
John  U.  Mount  to  have  and  to  hold  the  said  tract  during 
his  life,  and  after  his  death  unto  his  children. 

"5.  I  further  give  and  bequeath  unto  my  said  daughter 
Grace  Mount  one  pair  of  ponies  and  harness  now  claimed 
by  her,  one  cow,  and  one  bed  and  bedding,  and  the  sum  of 
one  thousand  dollars. 

"6.  I  give  and  bequeath  uute  my  son  John  H.  Mount 
and  my  daughter  Ella  Wilkerson  all  the  remainder  of  my 
household  and  kitchen  furniture  and  all  other  personal 
property  of  every  description,  except  my  money,  notes,  mort- 
gages, bonds,  and  other  demands. 

"7.  And  I  further  direct  that  the  remainder  of  my 
estate  both  real  and  personal,  shall  be  sold  and  the  pro- 
ceeds divided  equally  between  my  said  children,  after  pay- 
ing all  debts  and  expenses,  and  said  one  thousand  dollars 
herein  devised  unto  my  daughter  Grace.*' 

The  estate  of  Sexton  Mount  was  apparently  fully  ad- 
ministered under  said  will,  and  the  executor  discharged  in 
1887.     The  will  of  Grace  Mount,   who  died  in  1890,  be- 
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queathed  all  her  personal  property  to  her  surviving  husband, 
John  F.  Kurtz.  John  H.  Mount  died  in  December,  1917, 
never  having  had  issue. 

It  will  be  noted  that  Paragraph  1  of  the  will  of  Sexton 
Mount  devised  a  certain  40-acre  tract  to  John  H.  Mount 
"for  life,  and  after  his  death  to  his  children."  The  death 
of  John  H.  Mount  terminated  his  estate,  and  left  no  taker 
of  the  fee.  Thereupon,  Kurtz  asserted  a  right  to  an  interest 
in  the  fee  thus  failing.  The  general  theory  upon  which  he 
based  his  claim  was  that  the  fee  never  left  the  estate  of 
Sexton  Mount,  but  always  remained  therein;  that,  by  the 
failure  of  any  taker  under  the  will,  it  became  absolute; 
that  it  fell  into  the  residuary  estate,  and  passed  to  the 
three  children  of  Sexton  Mount  by  Paragraph  7  of  his  will; 
that,  by  the  same  Paragraph  7,  the  land  was  converted  into 
per.sonalty,  under  the  doctrine  of  equitable  conversion ;  that, 
as  such  personalty,  it  passed  to  him  under  the  will  of  Grace 
Mount,  whereby  aU  her  personalty  was  bequeathed  to  him. 
By  application  to  the  clerk  in  vacation,  he  obtained  the 
appointment  of  an  administrator  de  houiM  non  of  the  estate 
of  Sexton  Mount.  In  the  first  term  of  court  following, 
Ella  Wilkerson,  appellant,  filed  an  application  to  set  aside 
such  appointment.  At  the  same  time,  the  administrator 
fie  bonis  non  presented  an  application  for  an  order  to  sell 
tlie  real  estate,  under  the  purported  direction  of  Paragraph 
7  of  the  will.  This  application  wan  resisted  by  Wilkerson, 
on  the  same  ground  as  her  application  to  set  aside  the  ap- 
pointment. The  general  ground  was  that  Kurtz  had  no  in- 
terest in  the  title  to  such  40-acve  tract,  and  that,  in  any 
event,  it  was  not  personalty,  and  not  subject  to  adminis- 
tration. By  agreement,  both  applications  were  heard  to- 
gether, with  the  result  that  the  administrator  was  author- 
ized to  sell  the  property,  and  to  distribute  the  same  in 
accordance  witli  the  contention  of  Kurtz. 

It  will  be  seen  from  the  foregoing  that  the  claim  of 
Kurtz  rests  upon  two  general  propositions:  (1)  That  his 
wife,  at  the  time  of  her  death,  had  such  a  property  interest 
in  the  tract  as  was  devisable  or  assignable;   (2)  that  the 
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provisions  of  Paragraph  7  of  the  will  of  Sexton  Mount  had, 
before  the  death  of  Grace  Mount,  worked  an  equitable  con- 
version of  such  property  interest  into  personalty,  whereby 
it  passed  to  Kurtz,  under  the  will  of  Grace  Mount.  This 
will  bequeathed  to  him  personalty  only.  It  is  essential  to 
the  case  of  Kurtz  that  both  of  such  propositions  be  sus- 
tained. The  failure  of  either  would  be  fatal  to  him  in  this 
proceeding. 

In  support  of  the  first  proposition,  the  general  argu- 
men  for  Kurtz  is  that  Paragraph  1  of  the  will  devised  a 
contingent  remainder  to  the  children  of  John  H.  Mount; 
that,  inasmuch  as  there  was  no  taker  in  esse,  the  fee  re 
mained  in  the  residuary  estate  of  the  testator,  and  so  con- 
tinued, subject  to  the  condition  subsequent  that  a  child 
should  be  bom  to  John  H.  Mount;  that,  by  Paragraph  7, 
such  remainder  in  fee  passed  to  the  three  children  of  Sex- 
ton Mount,  subject  to  such  condition,  and  became  absolute 
through  the  death  of  John  H.  Mount  without  issue  having 
been  born.  It  is  also  argued  that  the  devise  to  the  children 
of  John  H.  Mount  lapsed,  and  that,  therefore,  the  remainder 
in  fee  became  a  part  of  the  residuary  estate,  and  passed 
under  Paragraph  7. 

The  argument  for  Wilkerson  is  that  the  full  title  to  the 
40-acre  tract  was  de^-ised  to  John  H.  Mount  for  life,  and 
to  his  children  after  his  death;  that,  though  the  devised 
remainder  in  fee  was  contingent,  both  in  event  and  in  per- 
son, yet,  under  the  rule  of  common  law,  it  was  effective 
to  carry  the  full  fee  title,  and  that  nothing  remained  to  the 
estate  but  a  "possibility  of  reverter;"  that  such  ^^possibility 
of  reverter"  was  not  a  present  property  interest,  and  was 
not  assignable  or  devisable;  that,  upon  the  final  failure  of 
the  possibility  of  children  to  John  H.  Mount,  the  fee  did 
revert,  as  of  the  time  of  such  failure,  to  the  heirs  of  tlie 
testator,  and  to  Ella  Wilkerson,  as  the  only  surviving  heir; 
that,  consequently,  there  was  no  property  interest  in  Grace 
Mount,  at  the  time  of  her  death,  which  could  pass  by  her 
will,  or  to  which  her  surviving  husband  could  succeed.    It 
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is  furtiier  argued,  as  to  the  second  proposition  above  stated, 
that,  whatever  the  property  right,  it  was  land,  and  not 
personalty;  that  there  was  no  equitable  conversion,  and 
could  not  be  during  the  life  of  John  H.  Mount,  who  long 
survived  Qrajce  Mount;  and  that  the  direction  of  sale  con- 
tained in  Paragraph  7  of  the  will  was  not  intended  to 
2ipply  to  the  property  in  question. 

The  first  proposition  above  stated  as  essential  to  the  case 
of  KurtE  is  involved  in  the  confusion  of  varying  statutes 
and  conflicting  authorities.  The  trial  court  found  it  a 
question  of  great  difficulty,  and  we  so  find  it.  We  find  little 
difftculty,  h4)wever,  in  dealing  with  the  second  question; 
and,  inasmuch  as  our  conclusion  thereon  becomes  decisive 
of  this  proceeding,  we  give  it  first  conaideration. 

Did  Paragraph  7  of  the  will  work  an  equitable  conver- 
sion of  this  land  into  personalty  as  of  a  date  prior  to  the 
death  of  Grace  Mount? 

An  imperative  and  absolute  direction  in  a  will  that  land 
be  sold,  and  the  proceeds  thereof  distributed,  works  an  equi* 
table  conversion  of  the  land  into  personalty,  as  of  the  date 
of  the  death  of  the  testator.  Inghram  v.  Chandler,  179  Iowa 
304,  and  cases  cited  therein.  For  the  purpose  of  this  case, 
we  may  assume,  also,  that  a  conditional  direction  to  sell 
land  upon  the  happening  of  some  future  and  uncertain 
e^vent  will  also  work  an  equitable  conversion,  as  of  the  date 
of  the  happening  of  such  event. 

The  direction  to  sell,  contained  in  Paragraph  7,  is  abso- 
lute and  direct,  and  was  sufficient  in  form  to  work  an 
equitable  conversion  of  lajod  into  personalty*  as  of  the  date 
of  the  death  of  the  testator^  If/  therefore,  upon  a  considera- 
tion of  the  entire  will,  it  can  fairly  be  said  that  Paragraph 
7  of  the  will  was  by  the  testator  intended  to  apply  to  this 
land,  then  argument  is  closed. 

We  must  look  to  the  will  in  its  entirety,  to  ascertain 
the  intent  of  the  testator.  Paragraphs  1,  2,  3,  and  4  of 
the  wiU  purport  to  be  absolute  devises  of  specific  real  es- 
tate. Presumptively,  therefore,  the  testator  did  not  intend, 
by  Paragraph  7,  any  reference  to  such  specific  property  so 
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devised.  Looking  to  the  will  alone,  there  is  nothing  therein 
to  indicate  the  contingent  character  of  the  remainder  in 
fee,  given  by  Paragraph  1  to  the  children  of  John  H.  Mount. 
Looking  beyond  the  will  to  the  circumstances  surrounding 
the  testator  at  the  time  of  the  making  of  the  will  and  at 
the  time  of  his  death,  with  reference  to  which  the  will  must 
be  deemed  to  speak,  it  is  made  to  appear  that  John  H. 
Mount,  at  the  time  of  the  death  of  the  testator,  had  no 
children,  and  was  unmarried.  Such  fact  was  presumably 
known  to  the  testator.  Construing  Paragraph  7  in  the  light 
of  this  fact,  can  it  be  said  that  it  was  the  intent  of  the 
testator  to  direct  the  immediate  sale  of  the  land  which  had 
been  devised  in  Paragraph  1  to  the  unborn  children  of 
John?  To  so  hold  would  be  to  put  Paragraph  7  in  conflict 
with  Paragraph  1.  The  direction  of  Paragraph  7  was  abso- 
lute as  to  its  subject-matter,  and  required  an  immediate 
sale  thereof,  and  thereby  worked  an  equitable  conversion 
thereof,  as  of  the  date,  of  the  death  of  the  testator.  It 
is  clear,  therefore,  that  both  of  these  paragraphs  cannot 
be  put  into  effect  acording  to  their  strict  terms,  if  the  sub- 
ject-matter of  Paragraph  7  be  deemed  to  include  the  sub- 
ject-matter of  Paragraph  1. 

KurtK  does  not  contend,  in  argument,  that  it  was  the 
duty  of  the  executor,  under  Paragraph  7,  to  sell  the  40- 
acre  tract  in  question  at  any  time  except  in  the  event  of  the 
death  of  John  H.  Mount  without  issue.  This  argument 
would  reduce  the  direction  contained  in  Paragraph  7  to  a 
conditional  one,  though  it  is  not  such  in  terms.  This  is  only 
saying  that  a  conditional  direction  could  have  been  made 
in  Paragraph  7,  consistent  with  Paragraph  1.  But  will 
the  terms  of  Paragraph  7  l)ear  such  a  construction?  If 
Paragraph  7  had  been,  in  terms,  conditionally  qualified  in 
the  respects  stated,  it  could  have  been  made  consistent  with 
Paragraph  1.  In  that  event,  however,  such  a  c<mditional 
direction  would  work  an  equitable  conversion,  as  of  the 
time  of  the  hnpx)ening  of  such  condition,  and  not  as  of  the 
date  of  the  death  of  the  testator.  Tnghrnm  v.  Chnndlf^, 
supra.    Such  condition  had  not  happened  at  the  time  of  the 
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death  of  Grace  Mount,  and  there  was,  therefore,  no  equitable 
conversion  at  the  time  of  her  death.  In  order  to  convert 
this  property  into  personalty,  and  thereby  to  bring  the  same 
within  the  scope  of  the  bequest  to  Kurtz  in  the  will  of  Grace 
Mount  Kurtz,  it  was  necessary  that  the  direction  in  Para- 
graph 7  should  be  deemed  immediately  operative. 

There  is  a  further  feature  of  Paragraph  7  which  has  its 
influence  upon  the  result.  It  contains  no  direct  residuary 
bequest.  A  bequest  will  be  implied,  as  a  matter  of  law, 
from  the  direction  therein  to  sell  and  to  distribute.  In 
snch  a  case,  it  is  well  settled  that  the  implied  bequest  will 
not  vest  in  the  beneficiary  unless  the  direction  to  sell  is 
absolute,  or,  if  conditioned  upon  a  future  event,  until  the 
happening  of  such  future  event.  If,  therefore.  Paragraph 
7  shonld  be  construed  as  casting  upon  the  executor  the  duty 
to  sell  this  property  only  in  the  event  that  John  H.  Mount 
should  die  without  issue,  then  nothing  vested  in  the  benefi- 
ciaries, under  Paragraph  7,  as  to  this  40-acre  tract,  until 
the  death  of  John  H.  Mount.  See  Fulton  v.  Fulton,  179 
Iowa  948,  and  cases  therein  cited. 

It  is  to  be  noted  further  that  Paragraph  7,  not  only  in 
strict  terms  directed  a  present  and  immediate  sale  of  its 
subject-matter,  but  it  directed  also  .that  the  proceeds  there- 
of should  be  divided  between  "my  said  children."  John  H. 
Mount  was  one  of  the  beneficiaries  of  such  proceeds.  If 
there  was  to  be  no  sale,  and  therefore  no  proceeds,  until 
after  the  death  of  John  H.  Mount  without  issue,  the  testator 
could  not  have  contemplated  a  distribution  of  proceeds  to 
him  after  such  event. 

We  do  not  overlook  the  argument  for  Kurtz  that  Para- 
graph 7  carried  to  the  beneficiaries,  not  the  body  of  the  gift 
as  respects  this  land,  but  a  certain  incorporeal  interest  in 
the  fee  which  remained  in  the  estate  of  Sexton  Mount,  by 
reason  of  the  uncertainty  that  any  talcer  of  the  fee  under 
Paragraph  1  should  ever  be  born.  It  is  this  incorporeal 
thing  that  is  claimed  to  have  vested  in  the  beneficiaries 
tinder  Paragraph  7.     If  this  argument  were  conceded,  it 
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would  still  be  an  interest  in  realty,  and  not  personalty. 
To  say  that,  under  Paragraph  7,  the  testator  intended  that 
this  incorporeal  interest  should  be  sold,  and  the  jwoceeds 
thereof  distributed  to  his  three  childrep,  including  the  life 
tenant,  would  be  only  to  becloud  the  absolute  title  which  be 
had  devised  in  terms  under  Paragraph  1.  If  such  a  provi- 
sion had  been  included  in  express  terms  in  Paragraph  7, 
it  would  have  been  at  least  an  incongruous  one. 

It  is  also  argued  for  Kurtz  that  the  failure  of  the  devise 
of  the  remainder  under  Paragraph  1,  by  the  death  of  John 
H.  Mount  without  issue,  was  the  equivalent  of  a  lapsed 
devise,  and  that  such  lapsed  devise  fell,  as  a  matter  of  law, 
into  the  residuary  estate.  If  that  were  conceded,  yet  the 
lapse  did  not  occur  until  the  death  of  John  H.  Mount  with- 
out issue.  It  had  not  occurred  at  the  time  of  the  death  of 
Grace  Mount.  It  could  not,  therefore,  have  passed  under 
her  will. 

Taking  the  will  by  its  four  corners,  therefore,  and  con- 
struing it  in  the  light  of  the  circumstances  under  which  it 
was  to  go  into  effect,  we  are  clear  that  Paragraph  7  was 
not  intended  to  operate  upon  the  property  described  in 
Paragraph  1. 

This  conclusion  renders  it  unnecessary  that  we  should 
consider  the  question  whether  any  incorporeal  interest 
which  might  remain  in  the  estate  of  Bexton  Mount  until  a 
taker  should  come  into  being  would  pass  at  all,  under  a 
general  residuary  clause.  At  common  law,  it  would  not. 
The  result  of  our  conclusion  is  that  Kurtz  was  not  entitled 
to  the  appointment  of  an  administrator  de  bonis  non,  in 
that  the  property  in  question  was  not  personalty,  within 
the  provision  of  the  will  of  Grace  Mount  Kurtz.  This  is  a 
vital  issue  in  this  particular  proceeding,  and  we  have  no 
occasion  to  go  further  than  this  narrow  issue,  as  made  by 
the  pleadings  and  the  procedure.  For  the  reason  indicated, 
the  order  of  the  trial  court  wiU  be  reversed,  >\ath  direction 
to  set  aside  the  order  of  appointment  of  the  administrator 
and  the  order  of  sale. — Reversed  and  remanded. 

Weaver,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 
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In  Rh:  Will  of  Jambs  K.  Hook. 

Carl  Pebkins  et  aJ.^  Appellants^  v.  Ida  May  Hatbs  et  al., 

Appellees. 

WnJUi:     ItaiUl  Capadlor  as  Jvocj  Questioa.     Eyidence  tending  to 

1  show  that  an  aged  testator  had  been  seriously  bedridden  for 
some  two  years  prior  to  his  death,  and  was  in  a  stupor  at  the 
time  the  alleged  will  was  executed,  together  with  other  attend- 
ing facts  and  circumstances,  held  to  present  a  Jury  question 
on  the  issue  of  testamentary  capacity. 

■ 

WIIiI«S:    Testamentary  Capacity — ^Unrecognized  Expert  Theory.    An 

2  opinion  that  one  is  mentally  unsound,  based  on  the  theory  that 
a  sick  person  cannot  be  of  sound  mind,  does  not  rise  to  the 
dignity  of  expert  medical  testlmoiiy. 

A  ppeal  from  Mahaska  District  Court, — K.  E.  Willcocksox, 

Judge. 

July  (5,  1920. 

This  is  a  will  contest.  At  the  close  of  all  the  evidence, 
there  was  a  directed  verdict  for  the  proponents.  The  con- 
testants appeal. — Reversed  and  remanded. 

McCoy  d  McCoy  and  Reynolds  d  Heitsman,  for  appel- 
lants. 

Frank  T.  Nash  and  Burrell  d  Devitt,  for  appellees. 

Evans,  J. — The  testator  was  James  K.  Hook,  who  died 
resident  in  Mahaska  County,  December  2,  1917.  The  will 
in  controversy  was  executed  on  June  12,  1917.     The  de- 
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'  cedent's  estate  was  of  the  value  of  about 

^*  ffi^padtT     f^^j^^^j  comprising  a  farm  and  an  interest 

guestton  ^^  Certain  personal  property  thereon.     He 

left  surviving  him  his  widow ;  his  son  Prank ; 
his  two  daughters,  Mrs.  Hoit  and  Mrs.  Hayes;  and  four 
grandchildren,  being  the  infant  children  of  his  deceased 
daughter,  Edith  Perkins.  Subject  to  a  life  estate  gl^anted 
to  the  widow,  the  will  devised  substantially  all  the  prop- 
erty to  the  three  surviving  children,  f500  being  bequeathed 
to  the  Perkins  children.  The  contest  is  made  on  behalf  of 
these  grandchildren  by  their  guardian. 

In  view  of  the  conclusion  reached  by  us  herein,  which 
will  remand  the  case  for  a  new  trial,  we  shall  avoid,  as 
much  as  possible,  a  discussion  of  the  evidence  in  its  en- 
tirety, and  shall  state  our  conclusion  briefly,  and  with  as 
little  prejudice  as  possible  to  the  future  consideration  of  the 
evidence  by  a  jury. 

Without  intimating  any  opinion  as  to  the  relative  weight 
of  the  evidence  as  it  is  set  out  before  us,  we  think  the  evi- 
dence on  behalf  of  the  contestants  was  sufficient  to  go  to 
the  jury.  Such  being  the  case,  we  cannot  deal  with  the 
comparative  weight  of  it,  or  with  the  impeaching  features 
of  the  record. 

Mr.  Hook  was  a  man  of  high  standing  in  his  community, 
and  of  undoubted  business  capacity.  He  died  at  the  age 
of  67.  He  had  been  a  great  sufferer  from  articular  rheu- 
matism for  17  years.  His  joints  had  become  deformed,  and 
he  had  gradually  become  physically  helpless.  In  June, 
1916,  he  had  been  greatly  affected  by  the  death  of  his  son 
Willis.  One  year  later,  he  was  likewise  affected  by  the 
sudden  death  of  his  daughter  Edith,  the  mother  of  these 
contestants,  who  died  on  May  31,  1917,  leaving  her  husband 
surviving  her,  and  the  four  small  children.  By  a  prior 
will  made  in  September,  1916,  equal  provision  had  been 
made  for  the  four  living  children  of  testator,  except  that 
the  share  of  Edith  was  so  put  in  trust  as  to  prevent  the 
control  or  use  thereof  by  her  husband. 

For  the  last  22  months  of  his  life,  the  testator  had  been 
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coBfined  to  Mb  bed;  in  the  constant  care  of  some  member 
of  his  family  as  nurse.  During  this  time,  the  pain  suffered 
by  him  was  so  severe  that  it  could  be  controlled  only  by 
the  constant  use  of  morphine.  The  general  contention  of 
the  contestants  is  that,  by  reason  of  his  long  and  severe 
illness  and  its  attendant  consequences,  at  th^  time  of  the 
making  of  the  wiU  in  question  he  was  not  mentally  compe- 
tent to  make  the  same. 

The  daughter  Mrs.  Hoit  attended  him  as  nurse  through- 
out the  night  of  June  11th,  and  up  to  about  11  o'clock  of 
the  morning  of  June  12th^  Bhe  returned  to  his  bedside 
at  4  or  5  o'clock  in  the  afternoon  of  the  same  day.  She 
testified,  as  a  witness,  that  she  gave  him  a  morphine  tablet 
in  the  night,  and  again  in  the  morning;  that  (the  effect  of 
these  tablets  was  to  produce  a  i^tupor ;  and  that  he  was  in 
such  stupor  at  the  time  of  her  leaving,  at  11  o'clock;  that, 
upon  her  return  in  the  afternoon,  he  was  still  in  a  stupor ; 
that  she  remained  with  him  for  the  rest  of  the  day;  and 
that  he  did  not  at  any  time  speak  or  give  recognition  to 
any  person  during  such  time. 

This  witness,  though  a  beneficiary  ot  the  will,  was  a  wit- 
ness on  behalf  of  contestants,  and  frankly  avowed  herself 
as  insistent  upon  the  invalidity  of  the  will.  Considerable 
evidence  was  introduced  on  be^half  pf  the  proponents,  as 
well  as  considerable  cross-examination  tending  to  show  the 
hostile  attitude  of  the  witness.  But  such  evidence  was  im- 
peaching only  in  its  character,,  and  was  for  the  considera- 
tion of  the  jury  alone.  The  evidence  of  the  witness,  how: 
ever,  has  corroboration  in. the  cross-examiiiation  . of  the 
ivitness  Harbor,  one  of  the  subscribing  witnesses  to  the  will, 
and  witness  for  the  proponents.    H^  testified  as  follows; 

"On  the  day  the  wiU.waj?  made/ Mr.  Hook  did  not  ask 
me  to  sign  the  will  as  a  witness.  I  cannot  recall  anything 
he  said,  the  day  I  witnessed  tbe  will ;  he  did  not  say  muck 
of  anything.  I  did  not  see  Mr.  Hook  make  bis  mark  on  the 
will.  Mr.  Nash  was  between  nie  and  Mr.  Hook.  I  did  not 
hear  any  conversation  between  Mr.  Hook  and  myself  or 
between  Mr.  Hook  and  anyone  else  there  on  that  occasion, 
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in  reference  to  the  will.  The  will  was  not  read  to  Mr. 
Hook  while  I  was  there,  and  he  did  not  read  it." 

The  method  of  execution  of  the  will  by  the  testator  was 
that  he  rested  his  hand  upon  the  hand  of  his  attorney, 
while  the  attorney  wrote  his  name  thereto. 

Without  entering  into  further  details,  or  giving  any 
consideration  to  contradictory  or  impeaching  evidence,  we 
think  that  this  evidence,  in  the  light  of  the  record,  made 
a  question  for  the  jury. 

2    Wills-   te»-  ^^^  contestants  did  introduce  the  evi- 

Japacit?:^  deuce  of  the  attending  physician  and  two 
«pert  ^^*  other  physicians  who  had  attended  the  tes- 
theory.  tator  on  One  or  two  occasions  during  his 

illness.  These  physicians  all  testified  to  their  opinion  that 
he  was  mentally  unsound.  This  opinion,  however,  was 
based,  in  part  at  least,  upon  the  convenient  theory  that,  in- 
asmuch as  he  was  bodily  sick,  he  could  not  have  been 
mentally  sound ;  that  the  mind  is  dependent  upon  the  brain, 
and  that  the  brain  is  dependent  upon  the  other  organs  of 
the  body ;  and  that  an  autopsy  disclosed  a  mortal  condition 
of  all  such  organs,  though  no  examination  was  made  of  the 
brain.  Such  theory  is  mere  subtlety,  and  not  expert  medi- 
cal opinion.  It  is  of  no  aid  to  a  judicial  investigation  of 
the  sufficient  mental  capacity  of  a  testator  to  make  a  will. 

So  far,  therefore,  as  this  feature  of  the  medical  testi- 
mony is  concerned,  we  quite  disregard  it  in  reaching  our 
conclusion.  The  medical  evidence  did  tend  to  show  an 
advanced  state  of  arterio-sclerosis,  as  indicated  by  high 
blood  pressure  during  life,  and  by  the  revelations  of  an 
autopsy  thereafter.  There  was  some  nonexpert  evidence, 
also,  of  hallucination  and  mental  wandering. 

For  the  reason  indicated,  the  directing  of  a  verdict  for 
the  proponents  cannot  be  sustained.  The  judgment  below 
is,  therefore,  reversed,  and  the  cause  remanded  for  a  new 
trial. — Reversed  and  remanded. 

Weaver,  C.  J.,  Preston  and  Saltnoer,  JJ.,  concur. 
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Hblsn  Johnson^  Administratrix,   Appellant^  v.   Lincoln 
Hotbl  Company,  Incorporatw),  et  al.,  Appellees. 

KEQUOXSNCB:     Oh08«n  Ground  of  Bocovviy.     One  who  alleges  a 

1  specif  act  of  negligence  as  ground  for  recovery  must  stand  or 
fall  thereon. 

APPBAIf  AND   EBSOB:     Harmless  Enror-*I>efendant   Disproving 

2  That  Which  Plaintiff  Must  AfHrmatively  Prove.  Plaintiff  who 
proffers  no  testimony  of  a  fact  which  he  must  affirmatively 
show  is  true,  cannot  be  harmed  in  a  legal  sense  by  the  recep- 
tion of  incompetent  testimony  which  tends  to  show  that  such 
fact  is  not  true. 

Appeal  from  Linn  District  Court — F.  O.  Ellison,  Judge. 

May  11,  1920. 

Rehearing  Denied  July  6,  1920. 

Action  to  recover  for  personal  injury.  Opinion  states 
the  fa^ts.  Directed  verdict  for  the  defendant.  Plaintiflf 
appeals. — A  ffirmcd. 

Maurice  P.  Cahill  and  Redmond  d  Steicarf,  for  appel- 
lant. 

Dawley  d  Jordan  and  Johnson,  Donnelly  d  Swahy  for 
appellee. 

Gaynor,  J. — The  defendants  are  the  proprietors  of  the 
Lincoln  Hotel  in  Odar  Rapids,  Iowa.     John  T.  Swanson 
was  a  guest  in  this  hotel,  on  and  prior  to  the  night  of  De- 
cember 26,  1918.    On  that  night,  he  fell  into 
^'   Siown^*^*^*^  *     ^^^  shaft  of  a  passenger  elevator  in  this 
fec6ro*rv°'         hotel,  and  received  injuries  from  which  he 

died.    This  action  is  brought  by  his  adminis- 
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tratrix  to  recover  damages  alleged  to  have  been  sustained 
by  his  estate  by  reason  of  his  death. 

The  action  is  predicated  on  negligence: 

(1)  In  that  the  defendants  failed  to  provide  a  safe  and 
suitable  locking  appliance  for  the  door  or  entry  to  the  ele- 
vator shaft. 

(2)  In  that  it  negligently  permitted  the  door  to  be 
unlocked  and  opened  at  times  when  said  elevator  was  not 
at  said  door  or  entry. 

(8)  In  that  it  failed  to  employ  competent  elevator 
operators  for  said  elevator,  and  employed  one  who  was  not 
competent  to  operate  the  same. 

(4)  In  that  it  failed  or  neglected  to  place  lights  or 
warnings  about  said  door  and  entrance  to  said  elevator, 
in  order  that  persons  upon  the  premises,  and  about  to  enter 
the  same,  might  see  and  be  warned  of  any  danger  attending 
the  act. 

The  answer  was  a  general  denial. 

The  cause  \fas  tried  to  a  jury;  and,  at  the  conclusion  of 
the  evidence,  on  motion  of  the  defendants,  the  jury  was 
directed  to  return  a  verdict  for  the  defendants.  Verdict 
being  returned  for  the  defendants  under  the  direction  of  tlie 
court,  and  judgment  entered  thereon,  plaintiff  appet^is,  and 
assigns  as  error: 

(1)  That  the  court  erred  in  overruling  objections  to 
the  cross-examination  of  certain  witnesses,  and  as  to  the 
admission  of  certain  exhibits. 

(2)  That  the  court  erred  in  directing  a  verdict  for  the 
defendant. 

Before  entering  upon  a  discussion  of  the  errors  relied 
upon  for  reversal,  a  brief  statement  of  the  evidence  tending 
to  support  plaintiff's  contention  is  proper.  No  one  of  the 
witnesses  saw  the  accident.  There  is  no  evidence  to  support 
plaintiff's  first  assigned  ground  of  negligence.  There  is  no 
evidence  that  there  were  not  suitable  and  safe  locking 
appliances  for  the  door  at  the  entry  to  the  elevator.  There 
is  no  evidence  at  all  to  support  the  third  ground,  to  wit, 
that  defendant  failed  to  employ  competent  operators  for 
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said  elevator,  or  that  it  did  employ  one  who  was  not  compe- 
tent to  operate  the  same.  There  is  no  evidence  to  support 
the  fourth  ground,  to  wit,  that  the  defendant  failed  and 
n^lected  to  place  lights  and  warnings  ahout  the  door  and 
at  the  entrance  to  the  elevator,  so  that  persons  rightfully 
on  the  premises  and  about  to  use  the  same  might  see  and 
be  warned  of  any  danger  that  attended  attempting  to  enter 
the  elevator.  There  is  no  evidence  tending  to  sustain  plain- 
tiff's contention  on  these  three  points.  In  fact,  the  evidence 
affirmatively  sho'v^'B  the  fact  to  be  ccmtrai'y  to  the  plain- 
tiff's contention.  This  leaves  but  the  second  ground  of 
Diligence  as  the  only  ground  upon  which  any  evidence  has 
been  offered  which  tends,  remotely  even,  to  sustain  a  claim 
of  negligence.  The  evidence — assuming  that  it  is  rightfully 
in  the  record — consists  of  statements  made  hj  the  deceased 
soon  after  the  injury,  which,  we  assume,  arc;  offered  as 
part  of  the  res  gestae.  A  witness  by  the  name  of  Parr  testi- 
fied: 

"I  was  standing  near  the  clerk's  desk.  I  heard  someone 
scream,  and  I  observed  the  elevator  door  was  very  nearly 
clear  open.  I  saw  Swanson  in  the  bottom  of  the  elevator 
pit,  about  three  minutes  later.  He  said  he  stepped  into  the 
elevator,  thinking  it  was  there,  and  when  he  found  it  wasn't, 
he  grabbed  the  door,  and  couldn't  hold,  and  he  fell.  There 
were  marks  across  his  fingers  from  the  bottom  of  the  hand. 
I  examined  the  entrance  to  the  elevator  later,  and  found 
bent  edges  and  the  latch  bent  straight.  I  didn't  see  the 
accident.  The  lights  were  burning  in  the  lobby.  There  is 
an  arc  light  about  15  feet  from  the  elevator.  I  could  see 
the  elevator  door  from  where  I  stood.  The  door  to  the 
elevator  was  a  sliding  door.  At  tlie  time  he  fell,  I  heard 
a  lady  scream;  and,  when  I  got  to  the  elevator  door,  I 
found  it  open,  almost  the  whole  width." 

On  cross-examination,  he  testified : 

"After  the  accident,  I  looked  to  see  the  condition  of  the 
door  and  examined  the  latch,  and  found  it  to  be  in  appar- 
ently perfect  condition.  When  the  elevator  is  at  the  floor, 
there  is  a  bright  light  from  the  car  that  can  be  distinctly 
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seen  as  far  awiay  from  the  elevator  as  the  clerk's  desk. 
At  the  time  of  the  accident,  the  light  in  the  car  was  burn- 
ing as  brightly  as  usual." 

Mrs.  Begina  Swanson,  the  divorced  wife  of  the  deceased, 
attended  him  after  his  injury,  and  testified : 

"My  husband  said  that  he  felt  warm  that  night,  and 
decided  to  go  to  his  room  and  get  his  overcoat  and  take 
a  walk;  that,  as  he  was  going  towards  the  elevator,  he 
called  a  bell  boy  to  take  him  upstairs  in  the  elevator ;  that, 
after  he  called  the  bell  boy,  he  walked  over  towards  the 
elevator;  thought  that  the  boy  was  following  him;  that, 
when  he  stepped  into  the  elevator  shaft,  he  thought  the  ele- 
vator was  there." 

The  plaintiff  has  alleged  specific  grounds  of  negligence 
on  which  she  predicates  her  right  to  recover.  The  only 
ground  charged  on  which  she  has  offered  proof  is  that  the 

door  was  negligently  permitted  to  be  un- 

"' errorI^  harm-     lacked  and  opened  when  the  elevator  was 

fprTdifnr  dis?^"     °^^  there.    There  is  no  evidence  that  the  ele- 

whTcir^piakTtiff     ^^*^^  ^^^  ^®^*  ^P^*^-     Plaintiff  offered   no 

ativeiy**prove      evidence  to  show  how  the  door  was  opened, 

or  that  it  was,  in  fact,  open  before  or  at 
the  time  deceased  came  to  the  entry.  The  evidence  clearly 
shows  that  there  was  a  bright  light  in  front  of 
the  elevator;  that,  when  the  elevator  was  at  the  floor, 
there  was  a  bright  light  in.  the  elevator  itself.  It  shows 
that  the  deceased  was  a  guest  in  this  hotel,  and  had  been 
there  for  some  time,  and,  we  take  it,  was  perfectly  familiar 
with  his  surroundings,  and  had  frequently  passed  up  and 
down  this  elevator  before  the  accident.  The  plaintiff, 
having  chosen  the  ground  upon  which  she  would  seek 
recovery,  and  having  alleged  a  specific  act  of  negligence 
on  which  she  predicates  right  to  recover,  is  necessarily 
confined  to  proof  of  the  alleged  negligence  as  a  basis  for 
recovery.  On  the  trial  of  the  case,  as  a  part  of  the  cross- 
examination  of  Parr,  the  defendant  was  permitted  to  prove 
that,  soon  after  the  accident.  Parr  made  a  statement  of 
the  facts  as  he  then  understood  them.     These  statements 
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tended  to  show  that  the  deceased  opened  the  elevator.  These 
statements,  so  introduced  by  the  defendant  as  a  part  of  the 
cross-examination  of  Parr,  did  not  tend  to  contradict  what 
he  had  said,  but  added  this  statement  to  what  he  had  already 
testified  to  under  oath.  Defendant  objected  to  the  introduc-. 
tion  of  this  statement,  on  the  ground  that  it  was  not  cross- 
examination,  and  did  not  tend  in  any  way  to  contradict 
the  testimony  given  by  the  witness.  We  think  there  was 
error  in  allowing  this  statement  to  go  in ;  and  this  is  the 
first  error  upon  which  the  right  to  reversal  is  predicated. 
It  will  be  noted  that  the  case  did  not  go  to  the  jury.  It  was 
determined,  by  the  court.  The  evidence,  though  not  compe- 
tent, did  not  prejudice  the  plaintiff,  for  the  reason  that 
the  plaintiff  had  failed  to  establish  the  negligence  charged, 
and  the  statement  only  tended  to  negative  the  affirmative 
of  a  proposition  which  the  plaintiff  was  bound  to  prove, 
and  to  establish  which  she  had  offered  no  evidence.  With- 
out affirmative  proof  that  the  door  was  left  open  by  the  de- 
fendants, plaintiff's  case  must  fail,  and  proof  that  the  de- 
ceased  himself  opened  it  would  only  emphasize  plaintiff's 
failure  to  establish  its  original  proposition,  and  would  add 
nothing  to  and  take  nothing  from  the  failure. 

We  do  not  need  to  discuss  the  contributory  negligence 
of  the  deceased,  nor  does  it  become  a  factor  in  the  deter- 
mination of  cases  of  this  kind  until  it  is  affirmatively  shown 
that  the  negligence  charged,  and  upon  which  the  right  to 
recover  is  predicated,  has  been  established ;  for,  even  though 
the  deceased  were  wholly  free  from  negligence,  his  adminis- 
tratrix could  not  recover,  without  proof  of  actionable  negli- 
gence on  the  part  of  the  defendant. 

Now,  we  have  said  that  the  plaintiff .  has  selected  a 
g:round  upon  which  she  predicates  her  right  to  recover.  She 
asserted  a  specific  act  of  negligence  which,  she  says,  was 
the  proximate  cause  of  the  injury.  By  this  cliarge  of  a 
specific  act  of  negligence,  she  necessarily  excludes  from 
consideration  any  other  act  of  negligence,  omission  of  duty 
or  otherwise,  that  mig^it  be  considered  in  the  determination 
of  the  controversy.     By  her  charge  of  specific  negligence, 
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she  chooses  to  rest  her  case  apon  proof  of  the  specific  negli- 
gence, and  inferentially  excludes  the  consideration  of  any 
other  act  or  omission  to  act  which  might  be  involved  under 
the  general  rule  governing  the  liability  of  common  carriers. 
See  Ashcraft  t\  Davenport  Locomotive  Works,  148  Iowa 
420;  O^Connor  v,  lllifwia  Cent,  R.  Co,,  83  Iowa  105;  Oandy 
V.  Chicago  d  N,  W.  R.  Co,,  30  Iowa  420. 

Moreover,  it  is  apparent  that  the  relation  of  passenger 
and  carrier  did  not  exist  at  the  time  this  accident  occurred, 
nor  is  it  traceable  to  any  duty  which  the  defendant  owed 
the  deceased  as  a  common  carrier.  We  need  not,  therefore, 
consider  and  discuss  those  cases  now  urged  upon  our  atten- 
tion, in  which  the  doctrine  has  been  so  frequently  announced 
that  proof  that  the  plaintiff  was  a  passenger,  and  tliat  in- 
jury occurred  to  him  while  the  relationship  existed,  and 
while  in  care  of  the  carrier  as  a  passenger,  casts  a  burden 
upon  the  defendant  to  exculpate  itself.  As  we  say,  the  re- 
lationship of  passenger  and  carrier  did  not  exist.  Plaintiff 
bases  her  right  to  recover  on  distinct  acts  of  omission  or 
commission.  The  burden  of  proof,  therefore,  rests  upon  her 
to  show  the  negligence  charged ;  and,  whether  she  attempted 
to  do  this  by  circumstantial  or  direct  evidence,  it  cannot 
be  said  that  she  has  done  so  until  there  is  a  preponderance 
of  the  evidence  offered  and  submitted  in  her  favor  upon 
the  question.  An  ultimate  fact  cannot  be  said  to  be  estab- 
lished until  there  is  evidence  of  its  existence. 

We  think  the  plaintiff  failed  to  make  a  case,  and  that 
the  court  was  right  in  sustaining  a  motion  for  a  directed 
verdict.    Its  action  is,  therefore, — Affirmed, 

Weaver,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 
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Mbta  Easper  et  al.,  AppelleeB,  v.  Andrew  Kaspbr  et  al., 

AppellantH. 

CUFTS:  Parol  Gift  of  Land — Evideace.  Evidence  reviewed*  and 
held  insufficient  to  establish  a  parol  gift  of  land  with  that 
degree  of  clearness  required  by  law. 

Appeal  from  Jones  District  Court, — John  T.  Moffit, 

Judge. 

November  11,  1919. 

Bbhbaring  Denied  Juj^y  6,  1920. 

The  plaintiff  brings  this  action  in  her  own  behalf  and 
in  behalf  of  her  minor  daughter,  to  have  quieted  in  her 
the  title  to  240  acres  of  land.  She  claims  this  in  her  own 
right  as  widow,  and  in  her  daughter's  riglit  as  heir  of  one 
Budolph  Kasper.  Her  claim  is  that  the  father  and  mother 
of  Bndolph,  who  are  defendants  in  this  suit,  gave  this  land 
in  controversy  to  Rudolph,  in  consideration  of  his  paying 
$725  annually  during  the  lifetime  of  the  father.  The  dis- 
trict court  granted  her  substantial!}'  the  relief  prayed  for. 
The  defendants  appeal.  0]pinion  states  the  facts. — Re- 
versed on  defendants^  appeal;  affirmed  on  plaintiffs'  appeal, 

Herrick  d  Reed,  F.  F.  Dawley,  and  EdioardSf  Longley, 
Ransier  d  Smith,  for  appellants. 

Remley  d  Remley,  J.  H,  Trcwin,  and  J,  J.  Lochcr,  for 
appellees. 

Gaynor,  J. — The  plaintiff  Meta  Kasper  is  the  widow 
and  Ruth  Kasper  is  the  only  child  of  one  Rudolph  Kasper. 
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Rudolph  was  the  son  of  the  defendants^  Andrew  and  Kate 
Kasper.  Andrew  and  Kate  are  still  living.  Rudolph  died 
on.  the  14th  day  of  December,  1915,  at  the  age  of  26  years. 
Andrew  Kasper  was  51  years  of  age  at  the  time  it  is  claimed 
he  gave  pr  "bargained"  away  the  land  in  controversy,  and 
was  56  years  of  age  at  the  time  this  suit  was  commenced. 
Andrew  was  the  owner  of  about  600  acres  of  land,  was  a 
farmer,  and  resided  on  the  lands  known  in  this  record  as 
the  "home  place."  He  had  two  children  living,  Rudolph  and 
Lena.  Prior  to  the  happening  of  the  matters  hereinafter 
referred  to,  he  had  constructed  on  this  place  a  large  and 
beautiful  dwelling  house.  Before  that,  he  had  occupied  a 
smaller  house,  immediately  adjoining  this  new  one.  In 
1911,  Andrew  and  his  son,  Rudolph,  who  was  then  married, 
lived  on  this  home  place,  Rudolph  in  the  old  house,  and 
Andrew,  with  his  wife*  and  daughter,  in  the  new  house. 

Certain  facts  appear  in  this  record  about  which  there 
is  no  controversy.  That  we  may  have  a  better  understand- 
ing of  the  relationship  existing  between  this  father  and 
son,  at  and  prior  to  the  time  it  is  claimed  the  contract  relied 
upon  was  made,  it  is  well  that  we  mark  some  of  these  undis- 
puted facts. 

Rudolph  was  married  to  the  plaintiflf  Meta  when  he 
was  about  21  years  of  age.  At  that  time,  he  was  residing 
as  a  member  of  his  father's  family,  and  his  father  owned 
all  the  personal  property  on.  the  farm.  After  Rudolph's 
marriage,  in  December,  1910,  Andrew  sold  to  Rudolph  a 
half  interest  in  the  personal  property,  live  stock,  etc.,  on 
the  home  farm.  The  estimated  value  of  this  property  was 
?10,000.  Andrew  took  a  note  for  the  half  interest,  signed 
by  Rudolph  and  Meta.  This  note  was  paid, — whether  in 
full  or  not  does  not  definitely  appear;  but  at  least  $1,386 
was  paid  thereon.  This  payment  was  on  March  7,  1911. 
It  appears  that  some  of  the  personal  property  had  been 
sold  in  the  meantime,  by  consent  of  both  parties.  There- 
after, Andrew  sold  to  his  son  his  remaining  interest  in  the 
personal  property,  and  took  Rudolph's  note  therefor  in  the 
amount  of  13,850;  and  thereafter,  Rudolpli  was  the  owner 
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of  all  the  personal  property  oa  the  farm.  This  note  may, 
however,  have  included  a  portion  of  what  Rudolph  agreed 
to  pay  for  the  first  half.  After  Kudolph  became  the  owner 
of  the  half  interest  in  all  the  personal  property  on  the  farm, 
and  had  given  his  note  therefor,  signed  by  himself  and 
Meta,  he  and  his  father,  on  the  4th  day  of  March,  1911, 
entered  into  a  written  agreement,  by  the  terms  of  which 
Andrew  leased  to  Rudolph  all  of  what  is  known  as  the 
'^homestead  farm,"  containing  240  acres,  more  or  less,  and 
all  that  part  of  the  farm  familiarly  known  as  the  '*Lovell 
Farm"  not  heretofore  leased  to  Tjaden.  The  Lovell  farm 
contained  approximately  200  acres.  This  lease,  "by  its  terms, 
was  to  commence  on  the  l^t  of  March,  1911,  and  to  end  the 
Ist  of  March,  1912.  The  agreement  in  the  lease  )i\'as  that 
one  half  of  the  proceeds  of  the  farm  should  go  to  each: 
that  is,  one  half  of  all  the  crops  raised  and  harvested  and 
not  fed  out  on  the  farm,  and  one  half  of  all  the  increase 
of  stock,  and  one  half  of  all  the  proceeds  of  milk  sold.  The 
lease  recites:  "The  intention  being  that  each  should  have 
one  half  the  net  proceeds  of  the  farm."  This  lease  further 
recited  that  each  party  should. furnish  one  half  of  the  stock 
upon  the  farm,  and  one  half  the  necessary  feed,  and  one 
half  of  the  seed  to  be  sown  upon  the  farm.  It  further  re- 
cited that,  should  Andrew  desire  to  return  to  tlie  farm 
from  Monticello,  to  which  place  he  contemplated  moving, 
before  the  expiration  of  the  term  of  the  lease,  he  should 
have  the  privilege  of  doing  so;  and,  in  that  event,  he  should 
have  the  exclusive  use  of  what  is  known  as  the  new  house. 
If  he  did  not  return,  Rudolph  should  hav^  the  right  to  use 
the  new  house. 

In  the  summer  of  1911,  and  after  the  making  of  this 
lease,  Andrew  and  his  wife  did  move?  to  Monticello,  leaving 
the  new  house  vacant.  Rudolph  continued  to  occupy  the  old 
house  until  the  fall  of  1911.  It  appears  that  the  old  folks 
concluded  not  to  return  to  the  farm,  and  Rudolph  and  his 
wife  took  possession  of  the  new  house.  This  taking  was 
consistent  with  the  right  granted  in  the  lease.  It  is  not 
disputed  that  they  took  possession  of  the  new  house  some 
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time  in  the  fall  of  1911.  While  Bndolph  and  his  wife  were 
occupying  this  farm  under  this  first  lease  above  referred 
to,  and  on  October  17,  1911,  another  written  lease  was  en- 
tered into  between  Andrew  and  his  son.  This  lease  was 
for  one  year  from  March  1,  1912,  the  date  when  the  other 
lease  expired,  to  March  1,  1913,  and  it  covered  the  lessor's 
home  farm  of  290  acres,  at  a  yearly  rental  of  f 725,  to  be 
paid  as  follows:  One  half  December  1st,  and  one  half 
March  1st.  In  this  lease,  it  was  agreed  that  Rudolph  should 
pay  all  road  taxes  assessed  against  the  farm,  and  do  all 
the  necessary  work  in  keeping  the  fences  in  repair  during 
the  year  1912,  and  Andrew  should  furnish  the  material 
therefor ;  posts  for  fencing  to  be  cut  and  hauled  by  Rudolph 
from  Andrew's  timber. 

It  will  be  noted  that  Rudolph  continued  the  occupancy 
of  the  (290)  acres„  and  paid  f2.50  an  acre  therefor.  The 
plaintiff  is  claiming,  however,  only  240  acres  under  the  oral 
"bargain"  under  which  she  claims  now  that  Rudolph  became 
the  owner  of  240  acres.  Whether  Rudolph  paid  this  f725 
annually  under  the  lease  for  the  year  ending  March  1,  1913, 
and  under  renewals  of  this  lease  for  subsequent  years,  or 
in  pursuance  of  the  claimed  "bargain"  hereinafter  referred 
to,  is  a  matter  of  dispute  in  this  record.  The  claim  of  the 
defendants  is  that,  after  the  making  of  this  last  written 
lease,  the  same  was  renewed,  from  year  to  year,  at  an  annual 
rental  of  f725,  with  this  exception  that,  after  the  year 
1913,  Rudolph  should  make  all  repairs  and  improvements 
upon  the  farm  at  his  own  cost,  and  as  he  willed. 

It  will  be  noted  that  Andrew  had  but  two  children; 
that  he  was  married ;  that  his  ^ife  was  living ;  and  that  he 
^was  then  but  51  yeai^s  old.  There  is  no  doubt  in  this  record 
that  he  intended  to  give  this  farm  to  this  son  upon  his  death, 
and  that  the  nominal  rental  was  made  to  encourage  the 
son — who  was  given  somewhat  to  drink — to  reform  his 
habits,  and  to  encourage  him  to  keep  the  farm  in  repair, 
and  to  assure  him  that  improvements  made  on  the  farm 
would  be  ultimately  for  his  own  benefit. 

It  is  the  claim  of  the  plaintiff  in  this  suit  that,  after 
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this  last  lease  was  made,  on  October  17,  1911,  and  some- 
where between  October  17th  and  the  Ist  of  November,  1911, 
a  new  oral  contract  was  made  between  Andrew  and  his  sou. 
8he  terms  it  ''a  new  bargain  about  the  place."    She  says : 

'*!  heard  some  talk  betw^n  Rudolph  and  his  father  in 
I'egard  to  this  new  bargain.  There  was  present  Rudolph  and 
I  and  his  father  and  Uncle  Tom.  (Uncle  Tom  died  before 
this  suit  was  commenced.)  1  took  no  part  in  the  conver- 
sation. It  was  about  the  1st  of  October  or  the  1st  of  No- 
vember, 1911.  Rudolph  asked  his  mother  for  some  material, 
to  tix  up  things  he  wanted  done,  and  his  father  said :  'No, 
my  boy,  1  am  not  going  to  fix  any  more;  you  can  take  hold 
of  it  and  fix  it  up;  you  are  my  only  son,— take  it  and  Hx 
it  up.  It  is  yours,  and,  if  you  pay  me  f 2.50i  an  acre  as  long 
as  I  live,' — and  Uncle  Tom  said,  ^Give  the  boy  something; 
give  him  a  start;  give  him  something  right  out,  so  he  knows 
what  he  has  got,'  and  Andrew,  the  father,  said:  'No,  I 
can't, — I  can't  do  any  better — 1  can't  give  it  right  out — 1 
have  to  have  something  out  of  it  as  long  as  I  live.  I  can't  do 
any  better, — isn't  that  reasonable?'  Rudolph  smiled,  and 
said,  'That  is  all  right.'  At  the  time  this  conversation  took 
place,  Rudolph  wanted  paint  and  paper  and  planks  for 
partitions,  and  he  wanted  some  woven  wire.  Up  to  that 
time,  Rudolph  and  I  had  not  occupied  the  uew  house  at  all. 
lu  September,  Andrew  offered  Rudolph  the  key  to  the  new 
house,  saying  that  it  didn't  look  well  to  see  the  new  house 
empty,  and  it  might  excite  comment  among  the  neighbors  to 
see  the  sou  living  in  the  old  house  and  the  new  house  empty, 
and  he  offered  Rudolph  the  key;  but  Rudolph  refused  it. 
Later,  Rudolph  got  the  key." 

She  claims  that  this  was  after  the  '*uew,  oral  bargain" 
was  made.  She  further  testifies  that,  after  Rudolph  got  the 
key,  they  fixed  up  the  new  house,  and  got  ready  and  moved 
in,  and  got  some  additional  furniture.  That  was  in  the 
fall  of  1911,  or  early  in  the  winter  of  1911, — somewhere 
about  there.    She  says: 

**We  just  cleaned  it  up,  and  varnished  the  floors,  then 
cleaned  the  old  house  up,  and  painted  it  all  over  from  top 
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to  bottom  on  th«  inside.    Certain  men  came  down  and  did 
the  work.    Rudolph  paid  them.'' 

It  is  the  claim  of  plaintiff  that  Rudolph's  possession 
after  November  1,4911,  is  referable  to  and  in  pursuance  of 
this  oral  bargain^ — not  to  the  lease. 

It  is  significant,  at  least,  that,  in  none  of  these  conver- 
sations recited  above  by  the  plaintiff,  was  any  reference 
made  to  the  lease  under  which  Rudolph  was  then  occupying 
the  land,  or  to  the  written  lease  made  for  the  year  1912. 
There  was  no  provision  in  the  lease  of  1911  for  the  making 
of  improvements  by  either  party.  There  was  a  provision  in 
1912  to  the  effect  that  Andrew  should  furnish  materials  for 
repairs.  Rudolph  then  had  a  most  advantageous  contract 
with  his  father  for  the  year  1912.  The  record  discloses  that 
the  rental  value  of  that  land  at  that  time  was  from  f 6  to 
f7  an  acre.  These  leases  alone  would  suggest  that  the 
father  had  given  the  son,  as  the  witnesses  testified,  "a  very 
good  start." 

The  plaintiff  is  her  only  living  witness  to  this  contract 
under  which  she  claims  that  the  title  to  the  240  acres,  a 
part  of  the  290  acres  included  in  the  lease,  passed  to  her 
husband;  and  this  is  the  contract  under  which  she  and 
her  daughter  are  now  claiming  this  240  acres,  as  heirs  at 
law  of  Rudolph.  All  the  rest  of  her  testimony,  in  so  far 
as  it  has  any  probative  force,  consists  of  statements  claimed 
to  have  been  made  by  Andrew  subsequently,  to  the  effect 
that  he  had  given  the  boy  this  land,  and  the  further  fact 
that  Rudolph  made  valuable  improvements  on  the  farm  after 
November  1,  1911.  The  fact  that  the  leases  hereinbefore 
set  out  were  made,  and  that  Rudolph  was  in  possession  of 
this  land  under  these  leases,  and  that  they  created  this  rela- 
tion of  landlord  and  tenant  between  Rudolph  and  his  father, 
is  not  disputed.  It  is  the  claim  of  the  plaintiffs  that,  about 
the  1st  of  November,  1911,  Rudolph  became  dissatisfied  with 
the  arrangements  under  which  he  was  to  farm  the  land,  and 
that  this  new  arrangement  or  bargain  was  the  result.  No 
change  of  possession  of  the  land  took  place  after  this  alleged 
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oral  contract.  The  only  change  in  the  occnpancy  of  the  farm 
was  from  the  old  house  to  the  new  house,  and  it  will  be 
noted  that  this  change  was  provided  for  in  the  lease  made 
on  March  4,  1911.  It  will  be  further  noted  that  the  lease 
commencing  on  the  1st  of  March,  1912,  covered  290  acres, 
for* which  Rudolph  was  to  pay  $725,  or  $2.50  per  acre,  for 
the  year  ending  March  1,  1913,  and  that,  under  this  lease, 
defendant  was  to  pay  for  all  improvements.  The  record 
discloses  that  the  farm  was  in  very  good  repair  at  that 
time ;  that,  so  far  as  repair  was  concerned,  it  could  need  but 
very  little.  It  is  the  claim  of  the  defendants  that  Rudolph 
occupied  the  premises  during  the  year  1911  under  the  writ- 
ten lease  heretofore  referred  to,  covering  that  year;  that 
he  occupied  the  premises  during  the  year  1912  under  the 
second  lease;  that  in  the  fall  of  1912,  and  for  every  succeed- 
ing year,  this  last  lease  was  renewed,  except  that  the  father 
wus  not  thereafter  to  furnish  any  of  the  material  for  im- 
provements, because  of  the  small  rental  he  was  receiving. 
It  will  be  noted  that  Rudolph's  right  to  possession  under 
these  written  leases  by  their  terms  did  not  expire  until  the 
1st  day  of  March,  1913.  It  is  not  disputed  that  he  con- 
tinued the  occupancy  during  1913, 1914,  and  1915,  and  made 
some  valuable  improvements  during  that  time.  All  per- 
manent improvements  were  made  after  the  year  1912,  and 
during  the  years  1913,  1914,  and  1915,  and  were  such  as 
made  the  farm  more  convenient  and  useful  for  the  occupant. 
During  all  the  time  of  Rudolph's  occupancy,  and  up  to  the 
time  of  his  death,  Andrew  never  claimed,  and  Rudolph  never 
paid  to  Andrew,  more  than  $725  annually  for  the  use  of  the 
premises.  Andrew  paid  all  the  taxes  assessed  against  these 
premises  during  all  these  years,  and  insured  in  his  own 
name  all  the  buildings,  and  paid  for  the  same. 

In  January,  1914,  Andrew  made  a  will,  in  which  are 
found  the  following  provisions: 

"Subject  to  the  life  estate  of  my  \iife,  I  hereby  will, 
devise  and  bequeath  unto  my  son,  Rudolph  Kasper,  what  is 
known  as  my  home  farm  in  Wayne  Township,  Jones  Coun- 
ty, containing  240  acres,  being  the  farm  on  which  he  is  now 
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living,  and  also  20  acres  of  timber  land  in  Section  27,  in 
Richland  Township/' 

The  will  further  provided  that,  if  the  widow,  Kate  Kas- 
per,  desired,  and  his  son  Rudolph  so  desired,  she  might  per- 
mit him  to  use  what  is  known  as  the  home  fai*m,  in  Wayne 
Township,  referred  to  in  the  will,  during  her  life  tenancy, 
at  a  yearly  rental  of  ?725  a  year,  the  taxes  to  be  paid  by 
her,  and  all  repairs  and  insurance  by  him. 

Plaintiff  testified  that,  some  time  in  the  fall  of  1913, — 
but  she  is  not  certain  of  the  date;  it  may  have  been,  and 
probably  was,  in  the  fall  of  1914, — she  heard  some  talk  be- 
tween Rudolph  and  his  father,  touching  the  making  of  some 
writing  in  regard  to  the  land.  Rudolph  said  he  would  like 
to  have  something  to  show  that  it  was  his  place,  and  said 
that,  if  anything  should  happen,  there  would  be  trouble. 
The  father  replied : 

"Well,  my  boy,  what  do  you  take  your  parents  for?  Do 
you  take  them  for  skinners  and  thieves?  Do  you  think  they 
would  do  anything  like  tliat,  that  they  could  be  in  their 
graves  and  think  they  could  do  anything  like  that?"  and 
Rudolph  said  that  was  business,  and  the  father  said,  "Oh, 
we  will  fix  it  up  in  Doxey's  office." 

After  this  conversation  was  had,  to  which  the  plaintiff 
testifies,  the  will  above  referred  to  was  made,  and  it  was 
made  in  Doxey's  office  and  left  in  Doxey's  office.  The  will 
would  seem  to  be  the  natural  result  of  this  conversation, 
assuming  that  such  a  conversation  ever  occurred.  It  would 
seem  to  indicate  at  least  the  father's  understanding  of  his 
obligation  to  his  son  touching  the  land,  and  this  thought 
would  seem  to  be  confirmed  by  the  following  testimony 
given  by  the  plaintiff.  She  testifies  that,  after  the  will  was 
made,  the  father  came  to  Rudolph's  house,  with  Rudolph's 
mother.  The  mother  seemed  out  of  humor,  laboring  under 
some  stress  of  feeling,  and,  when  she  came  into  the  house, 
she  said  to  the  plaintiff's  mother: 

"Xow  the  boy  has  his  way.  He  has  something  to  show 
it  is  his.  It  is  a  shame  he  couldn't  take  his  parents'  word 
for  it.    We  always  took  our  parents'  word  for  it." 
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She  said  they  had  made  a  will  for  it;  that  it  was  in 
Doxey's  office ;  that,  if  he  didn't  believe  it,  he  could  go  and 
look  at  it.     (Mr.  Doxey  is  an  attorney.) 

Assuming  that  this  conversation  was  had  between  the 
father  and  son,  touching  the  making  of  some  paper  that 
would  show  that  he  would  ultimately  be  entitled  to  this 
property,  it  is  not  unreasonable  to  assume  that  Budolpb, 
prompted  at  least  by  curiosity, — certainly  by  self-interest, — 
would  have  gone  to  Doxey's  office  and  examined  this  will. 
He  lived  nearly  a  year  after  the  will  was  made.  It  is  not 
shown  that  he  ever  made  any  complaint  of  the  manner  in 
which  his  father  disposed  of  the  property  to  him,  nor  does 
it  appear  that  he  ever  afterwards  asked  his  father  for  any 
other  writing  to  indicate  his  father's  wishes  in  the  disposi- 
tion of  the  land  to  him;  and  we  assume  further,  because 
it  is  a  natural  assumption,  that,  if  Meta,  the  plaintiff, 
understood,  at  the  time  the  mother  came  there  and  an- 
nounced  the  making  of  the  will,  that  Rudolph  already  had 
the  property  under  an  oral  contract,  she  would  have  de- 
murred to  this  method  of  disposing  of  the  land  to  him.  It 
does  not  appear  that  she  did.  Ordinarily,  the  conduct  of 
people  touching  property  is  consistent  with  their  claim  of 
right  to  the  property.  If  Rudolph  understood  that  his 
father  had  given  the  property  to  him  outright,  in  the  fall 
of  1911,  and  if,  in  his  conversation  with  his  father,  he  had 
in  mind  an  instrument  in  writing  that  would  show  he  liad 
the  present  title  to  the  land,  it  would  seem  not  unreasoa- 
able  to  think  that  he  would  have  at  least  demurred  to  some 
extent  to  this  method  of  disposing  of  the  land. 

While  plaintiff  rests  her  case  entirely  upon  this  contract 
or  'bargain"  to  which  she  has  testified,  she  has  sought, 
through  the  mouths  of  many  witnesses,  to  corroborate  her 
story  by  testimony  to  the  effect  that  Andrew  was  heard  to 
say  many  times,  prior  to  the  making  of  the  will,  that  he  had 
given  this  land  to  the  boy.  A  careful  analysis  of  this  testi- 
mony does  not  give  the  probative  force  which  counsel  asks 
for  it.     As  showing  the  character  of  the  testimony  relied 
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upon,  a  witness  was  called  by  the  plaintifif,  and  was  asked 
this  question: 

"Did  you  hear  Andy  say  that  it  was  Rudolph's  farm? 
A.  Yes,  sir.  .  Well,  he  told  me  it  was  Rudolph's  farm  when 
the  old  man  died.  Q.  Did  he  say  he  had  given  it  to  Ru- 
dolph? A.  Yes,  sir.  Q.  Did  be  say  anything  about  the 
start  he  had  given  the  boy?  A.  Yes.  Q.  What  did  he  say? 
A.  WeU,  he  had  given  him  a  good  start  to  live ;  said  that 
a  good  many  times.  He  told  me  what  a  nice  farm  it  was. 
He  told  me  Rudolph  had  the  nicest  farm  in  Wayne  Town- 
ship; that  it  was  as  good  a  farm  as  any  other  young  fel- 
low had.  This  was  during  the  years  1913,  1914,  and  1915. 
I  was  working  for  Rudolph.  Andrew  was  down  to  the  place 
many  times^  and  helped  with  the  farming.  His  father  said, 
a  good  many  times,  that  he  wished  Rudolph  would  stop 
drinking  so  much.  Rudolph  got  drunk,  and  sometimes  was 
arrested  for  being  drunk,  and,  every  time  he  got  drunk, 
his  father  and  mother  would  come  out  and  help  him.  His 
father  would  say  many  times  that  he  wished  Rudolph  would 
stop  drinking ;  that  he  had  an  awful  good  chance  for  a  young 
man;  that,  if  he  would  leave  whisky  alone,  he  would  be  a 
good  man.  His  mother  said  this,  too.  When  the  father  said 
he  would  give  the  farm  to  Rudolph,  it  was  always  connected 
with,  he  wished  he  would  quit  drinking  whisky.  When  he 
said  he  had  given  the  boy  a  good  start,  it  was  always  con- 
nected with,  if  he  would  stop  drinking,  it  would  be  an  awful 
good  chance.  I  knew  of  Rudolph's  drinking.  He  was  drunk 
shortly  before  he  died." 

Mrs.  Mundinger  testified  that  she  heard  Andrew  say  that 
he  had  given  Rudolph  the  farm ;  that  he  was  improving  it ; 
that  it  would  be  for  his  own  benefit  at  the  last.  She  testi- 
fied: 

"He  did  not  say  anything  about  payment.  One  time,  I 
asked  Andrew  how  the  boy  was  getting  along  on  the  farm. 
He  said :  Must  fine.  He  is  fixing  up  everything  just  fine, 
and  it  will  be  for  his  own  good'.  He  did  not  say  the  boy 
was  paying  anything." 

She  testified   that  she   worked  for   Andrew's  brother. 
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Thomas;  that  Audrew  visited  there  quite  often;  that  she 
heard  a  conversation  between  Thomas  and  Andrew,  about 
the  time  that  Andrew  went  to  Monticello;  that  Andrew  said 
he  was  going  to  give  the  farm  to  the  boy;  that  they  were 
going  to  move  off  the  place,  and  the  boy  should  fix  up  the 
place  as  well  as  he  could,  for  his  own  home. 

'^I  heard  a  conversation  between  him  and  Mr.  Barney. 
Mr.  Barney  asked  him  how  the  boy  was  getting  along,  and 
he  said:  'Just  fine.  He  is  fixing  up  the  place  good,  it 
will  be  for  his  own  good  at  last.'  He  said  he  had  given  the 
boy  a  better  start  than  most  people." 

The  witnesses,  in  their  testimony,  are  continually  con- 
fusing in  their  speech  the  word  "give''  and  the  word  "gave." 
Sometimes  they  say  that  Andrew  said  he  "had  given"  it  to 
the  boy.  Again,  they  say  that  Andrew  said  he  "would  give" 
it  to  the  boy.  This  is  marked  in  the  testimony  of  Elizabeth 
Barney,  one  of  plaintiff's  principal  witnesses.  She  testified 
that,  at  one  time,  Andrew  said  that  the  home  place  be- 
longed to  the  boy;  that  the  boy  was  supposed  to  fix  the 
place  up,  because  it  was  for  his  own  good,  and  he  was  to 
pay  f2.50  an  acre,  as  long  as  Andrew  lived.  They  were 
talking  about  what  a  good  start  he  had  given  the  boy,  and 
that  the  boy  w^as  to  get  the  good  out  of  the  improvements, 
The  boy  was  to  put  on  the  improvements  for  his  own  good. 
At  another  time,  she  says  they  were  talking  about  giving 
the  boy  a  start,  and  giving  him  the  place,  and  the  improve- 
ments he  was  to  put  on  out  of  his  own  money,  for  his  own 
good.  "He  would  just  naturally  say  what  a.  good  start  he 
would  give  the  boy."  At  another  time,  she  claims  that,  in 
a  conversation,  at  Rudolph's,  when  she  and  others  were 
present, — particularly  Lena  Kasper  and  Mr.  Beery, — her 
husband,  John  Barney,  said  jokingly  to  Mr.  Beery,  "You 
had  better  go  out  of  the  store  and  move  out  on  the  farm," 
and  Andrew  said: 

"Oh  no,  this  place  belongs  to  the  boy.  The  place  up  in 
the  timber  there  belongs  to  the  girl." 

This  statement  is  denied  by  both  Lena  and  Mr.  Beery, 
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She   was   cross-examined,   and,   on   re-direct  examination, 
this  question  was  asked: 

''In  your. examination  this  morning,  yon  answered  the 
question,  to  wit,  'Go  ahead  and  relate  the  conversation  you 
had  when  you  were  in  the  carriage  on  the  trip  to  the  farm/ 
and  you  answered  as  follows:  *Well,  I  cannot  say  any 
more.  They  were  just  talking  about  giving  the  boy  a  start — 
just  how  they  would  give  him  the  place — the  improvements 
he  was  to  put  on  the  place  out  of  his  own  money,  for  it  was 
for  his  own  good.'  I  now  ask  you  whether  you  meant  that 
they  would  give  him  the  place,  or  whether  they  had  given 
him  the  place/* 

Her  answer  was,  **The  word  was  supposed  to  be  'given.'  '* 

One  CuUup  testified  that  he  heard  Andrew  say,  in  1914, 
that  he  had  given  the  place  to  the  boy;  that  the  boy  was 
paying  $2.50  an  acre  for  it,  and  keeping  it  up;  that  he  wa.s 
paying  f  2.50  an  acre  until  the  old  man  died. 

One  Barney,  who,  the  record  shows,  was  on  very  friendly 
terms  with  Rudolph  and  liis  wife,  and  strongly  biased  in 
their  favor,  and  who  had  had  trouble  with  Andrew  at  one 
time,  over  the  payment  of  rent,  when  occupying  Andrew's 
land,  was  called.  His  testimony  is  to  the  same  effect  as 
the  testimony  hereinbefore  set  out,  and  of  tlie  same  char- 
acter, although  much  more  circumstantial.  Many  of  the 
conversations  testified  to  by  Barney  are  the  same  as  testi- 
fied to  by  the  other  witnesses.  Among  other  things,  he 
said: 

"I  asked  Andrew  how  the  boy  was  getting  along.  He 
said  he  was  getting  along  fine.  This  was  in  1914.  He  said 
he  had  given  him  the  place,  and  he  was  getting  Jf2.50  an 
acre  as  long  as  he  lived.  I  asked  him  ^vhy  he  didn't  give 
it  to  him  altogether,  and  he  said  he  ought  to  have  something 
out  of  it.  He  told  me  that  he  had  put  quite  a  bit  of  expense 
on  the  place." 

We  have  not  attempted  to  set  out  all  this  testimony,  nor 
would  it  be  profitable  to  do  so.  We  have  to  say  that  it  is 
of  that  uncertain  and  unsatisfactory  character  which  al- 
ways  exists  when  a  witness  undertakes  to  repeat  conversa- 
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tions  had  with  another.  It  is  said  to  be  the  most  uncertain 
testimony  courts  have  to  deal  with,  in  searching  for  the  ul- 
timate fact.  R  is  uncertain  because  of  recognized  human 
infirmity.  It  involves  a  correct  understanding  of  what  the 
party  whose  speech  it  is  sought  to  repeat  at  the  time  the 
conversation  was  had,  actually  said.  There  is  involved  in 
it  the  memory  of  the  witness  of  what  is  said.  It  involves 
a  correct  repetition  of  what  the  memory  retains  of  what  was 
said.  It  involves  the  disposition  of  the  witness  to  be  accu- 
rate in  what  he  repeats.  The  changing  of  a  word  may 
convey  an  entirely  different  meaning  from  what  the  speaker 
intended  to  convey.  Here  we  have  the  witnesses  confusing 
continually  the  phrase  he  "had  given"  with  the  phrase  he 
**would  give."  The  phrasing  of  the  thought  one  way  tends  to 
corroborate  the  defendants'  theory.  The  best  they  can  do, 
and  the  best  they  attempt  to  do,  is  to  give  the  impression  of 
what  was  said,  couched  in  their  own  langiiage.  Taking  it 
as  a  whole,  we  are  left  in  serious  doubt  as  to  what  the  words 
were  that  Andrew  used  in  these  conversations  with  these 
parties ;  whether  he  said  he  "had  given,"  or  whether  he  said 
he  "would  give."  The  confusion  arises  from  the  fact  that 
he  had  given  him  a  good  start.  The  record  discloses  that. 
He  had  put  him  on  a  farm  of  290  acres,  which  was  well 
improved,  and  Had  given  him  f  10,000  worth  of  personal 
property,  taking  his  note  only  therefor.  Andrew  might 
well  and  truthfully  have  used  the  words,  "I  have  given  him 
a  good  start."  The  witnesses,  in  their  recollection  of  what 
he  said,  may  well,  and  we  think  have,  confused  what  An- 
drew said  touching  the  start  he  had  given  the  boy,  and  what 
he  said  touching  the  giving  of  the  land.  Indeed,  a  careful 
analysis  of  the  testimony,  with  the  exception,  perhaps,  of 
one  witness  or  two,  leaves  the  mind  impressed  with  the 
thought  that  Andrew  never  intended  to  convey,  by  what  he 
said,  the  thought  that  he  had  actually  passed  the  title  to 
Rudolph.  The  relationship  existing  between  them  at  the 
time  it  is  claimed  this  contract  was  made,  what  was  then 
said,  what  was  done  afterwards,  as  shown  by  the  undis- 
puted record,  negative  the  idea  that  he  ever  did,  in  fact. 
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intend  to  give,  or  tliat  Rudolph  ever  conceived  the  idea 
that  he  had  given  him,  the  title  to  this  property.  He  was 
Andrew's  only  boy.  No  doubt,  with  all  his  #5\ult8,  Andrew 
loved  him  still.  Andrew  was  anxious  to  see  him  g(it  ahead 
in  the  world.  He  was  doing  the  best  he  could  to  give  him 
a  start  in  the  world;  but,  as  disclosed  by  the  record,  Ru- 
dolph was  not  making  the  best  of  his  opportunity.  When 
Rudolph  asked  for  some  writing  to  evidence  that  he  would 
ultimately  have  the  property,  the  father  made  the  will ;  and, 
after  Rudolph  died,  and  the  estate  was  called  for  adminis- 
tration, his  wife,  Meta,  who  is  now  claiming  this  property 
under  an  oral  contract,  made  away  back  in  1911,  made  no 
claim  to  this  property  as  the  widow  of  Rudolph,  but  sur- 
rendered possession  to  Andrew,  without  questioning  An- 
drew's right  to  the  possession.  Her  conduct  is  wholly  in- 
consistent with  the  claim  that  she  now  urges,  and  we  say 
that  what  she  has  offered  to  corroborate  her  in  her  claim 
is  insufficient  for  that  purpose.  The  burden  rests  on  the 
plaintiff,  and  she  must  prove  her  claim  by  clear  and  satis- 
factory evidence. 

We  need  not  give  all  the  testimony  of  the  defendants, 
although  the  defendants'  testimony  tends  strongly  to  nega- 
tive the  claims  that  she  makes.  We  think  that,  on  her  own 
testimony,  she  has  failed  to  make  out  het  claim  by  that 
character  of  evidence  which  the  law  requires.  The  payment 
of  this  J725  a  year  is  the  only  evidence  of  any  payment  made 
by  Rudolph  under  this  oral  contract  under  which  the  plain- 
tiff seeks  title  to  this  land,  and  this  payment  is  more  con- 
sistent with  the  obligation  expressed  in  the  lease  than  it 
is  with  the  claim  made  by  her  in  this  suit.  Slie  is  claim- 
ing that  Rudolph  received,  in  this  bargain  of  sale,  only 
240  acres.  The  record  shows  that,  during  all  these  years, 
he  has  occupied  the  290  acres,  the  number  of  acres  the  use 
of  which  was  granted  him  in  his  lease.  The  amount  he  has 
paid  is  the  exact  amount  of  290  acres  at  $2.50  an  acre. 
This  circumstance  strongly  negatives  her  claim. 

As  said  in  Schields  r.  Horhach,  49  Neb.  262,  270  (68  N. 
W.  524) : 
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''It  is  a  well-established  rule  that,  uiiere  one  is  in  posses- 
sion as  tenant  at  the  time  he  contracts  for  the  purchase 
of  the  demised  premises,  his  subsequent  possession  will  be 
presumed  to  be  under  the  lease,  unless  it  be  clearij  shown 
to  result  from  the  subsequent  agreement." 

See,  also,  Ca&ady  v.  Casady,  184  Iowa  1241,  in  which  it 
is  said  that: 

"The  burden  was,  therefore,  upon  the  plain tiflf  to  rebut 
the  presumption  that  possession,  admitted  to  have  been 
originally  subject  to  the  title  and  ownership  of  the  father, 
ever  became  otherwise  by  perfected  gift  inter  vivos." 

In  our  judgment,  the  record  bristles  with  the  thought 
that  whatever  improvements  Rudolph  put  on  the  farm  were 
made  in  anticipation  of  ultimate  ownership,  but  not  in  a 
reliance  upon  present  ow^nership.  The  law  that  governs 
this  case  has  been  well  settled.  We  need  not  refer  to  the 
authorities.  It  is  simply  a  fact  question,  and  we  i*esolve 
it  against  the  contention  of  plaintiffs.  We  think  the  court 
erred  in  granting  plaintiffs  tlie  relief  it  did,  and  its  judg- 
ment is,  therefore,  reversed. — Reversed  on  defendants'  ap- 
peal; affirmed  on  plaintiffg'  appeal. 

Ladd,  C.  J.,  Weaver  and  Stevens,  J  J.,  concur. 


John  T.  Kellby^  Administrator,  et  al..  Appellees,  v.  M.  N. 

Kblley^  Appellant. 

TRUSTS:  Engrafting  Trust  on  Legal  Title.  A  trust  will  not  be 
engrafted  on  a  legal  title,  in  the  absence  of  very  clear  and 
definite  supporting  testimony,  £^ridence  involving  dealings  be- 
tween a  mother  and  son»  with  intermingling  of  funds  from 
various  sources,  reviewed,  and  held  insufficient  to  establish 
any  trust  relation. 

Appeal  from  Pocahontas  District  Court. — James  DeLand, 

Judge. 

April  13,  1920. 
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Kkhearing  Denied  July  6,  1920 

Action  in  equity  for  an  accounting.  Decree  ur  prayed, 
and  defendant  appeals.  The  facts,  so  far  as  material,  ai'e 
stated  in  the  opinion. — Reversed  and  remanded. 

T.  F.  Lynch  and  Healy  d  Faville,  for  appellant. 

Ralston  d  Shaw  and  Price  d  Burnquisty.  for  appellees. 

Weaver,  C.  J. — The  plaintiffs  and  defendants  are  the 
children  and  heirs  at  law  of  Rhoda  Kelley,  who  died  Oc- 
tober 9,  1917.  The  father  of  the  parties,  Charles  Kelley, 
died  in  the  year  1890.  He  was  the  owner  of  considerable 
land,  and  by  his  will  left  a  40-acre  tract  to  each  of  his  9 
children,  and  a  farm  of  820  acres  to  his  widow.  Before  his 
death,  he  had  also  deeded  another  80-acre  la'act  to  his  son, 
the  defendant  herein.  Charles  Kelley  was  a  man  of  intem- 
perate habits  and  violent  temper,  which  resulted  in  breaking 
up  the  family  home.  The  defendant,  commonly  spoken  of 
in  the  record  as  Michael,  or  Mike,  went  to  Kansas,  where 
he  took  up  a  homestead.  Several  other  members  of  the 
family,  including  the  mother,  soon  followed  him  to  that 
state.  The  mother  made  her  home  Avith  Mike,  who  was  un- 
married, and  remained  there  until  her  husband's  death, 
in  Iowa,  a  period  of  about  2  years.  Returning  then  to 
Iowa,  she  resumed  her  home  on  the  farm,  with  some  of  her 
younger  children.  In  1895,  Mike  returned  from  Kansas, 
and,  being  still  unmarried,  he  too  made  his  home  with 
the  mother,  and  cultivated  his  own  land.  Just  how  the 
home  farm  was  then  being  operated  or  cared  for  does  not 
clearly  appear,  until  about  1898  or  1899,  when,  the  son 
John  and  the  daughter  Mary  having  married  and  moved 
away,  Mike  took  over  the  general  control  of  the  premises, 
under  some  express  or  tacit  understanding  between  him 
and  his  mother.  The  exact  nature  and  scope  of  that  ar- 
rangement is  the  subject  of  the  controversy  out  of  which 
this  litigation  has  arisen. 
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The  business  relations  between  mother  and  son,  thus 
initiated  in  1899,  continued,  uninterrupted  and  apparently 
without  dissension  or  disagreement,  until  the  year  1917. 
The  mother  was  then  about  82  years  of  age,  and  more  or 
less  broken  down  in  health  and  strength.  About  this  time, 
some  of  the  other  children  believing  or  claiming  to  believe 
that  Mike  had  obtained  or  wa&  likely  to  obtain  some  undue 
advantage  of  th^  mother  with  respect  to  her  property 
rights  and  interests,  and  that  legal  proceedings  were  re- 
quired for  her  protection,  John  T.  Kelley,  acting  under  a 
power  of  attorney  obtained  from  their  parent,  brought 
an  action  in  her  name  against  Michael,  to  compel  an  ac- 
counting.  The  case  had  been  pending  but  a  short  time 
when  Mrs.  Kelley  died,  and  John,  having  been  appointed 
administrator  of  her  estate,  was  substituted  as  plaintiff. 
Four  of  the  heirs  joined  him  as  plaintiffs,  while  others  or 
some  of  them,  are  impleaded  with  Michael  as  defendants. 

Stated  as  briefly  as  practicable,  the  issues  upon  which 
the  case  was  finally  tried  are  as  follows:  The  plaintiffis 
allege  that  Michael  and  his  mother  united  in  a  joint  ad- 
venture or  partnership  for  the  operation  and  use  of  the 
lands  belonging  to  both  of  them  as  one  ^'common,  joint 
enterprise,"  and  that  their  business  dealings  and  relations 
with  each  other  were  conducted  on  that  baisis  until  their 
severance  in  the  year  1917;  that  Michael  took„  and  at  all 
times  had,  the  active  charge  and  management  of  the  joint 
enterprise,  mingling  his  mother's  personal  property  with 
his  own ;  farmed  their  lands  together,  mingling  the  income 
and  profits  thereof  in  a  common  fund;  rented  other  lands 
and  worked  the  same  for  their  joint  benefit;  purchased 
four  additional  tracts  of  land,  taking  title  to  one  tract 
in  his  mother's  name,  and  to  the  other  tracts  in  his  own 
name,  payment  for  such  lands  being  made  from  the  joint 
or  common  fund;  and  that  he  also,  with  said  moneys, 
purchased  and  paid  for  certain  shares  of  stock  in  various 
corporations,  in  all  of  which  stock  his  mother  was  entitled 
to  an  equal  share. 
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The  plaintiffs  furtiier  allege  that  Michael  has  never 
in  any  manner  accounted  to  his  mother  or  to  her  admin- 
istrator or  heirs  for  the  profits  for  her  share  or  interest 
in  the  property  or  profits  so  acquired  by  him,  and  they  ask 
that  he  be  now  required  to  render  such  account,  and  that 
he  be  decreed  to  hold  the  title  to  one  half  the  lands  acquired 
by  him  during  the  alleged  .partnership  in  trust  for  the 
benefit  of  the  plaintiffs. 

The  defendant  denies  that  he  ever  entered  into  any 
partnership  or  joint  adventure  with  his  mother  with  re- 
spect to  their  property  or  the  property  of  either  of  them, 
or  in  the  use  thereof,  or  in  the  profits  or  proceeds  arising 
from  the  use  of  such  property.  He  admits,  however,  that 
he  did  go  into  possession,  management,  and  control  of  his 
mother's  said  property  in  the  year  1899,  and  continued 
therein  until  the  year  1917;  but  he  alleges  that  the  pos- 
session and  control  of  her  property  were  acquired  by  him, 
and  at  all  times  held  and  exercised  by  him,  as  the  tenant 
of  his  mother,  and  not  as  a  partner  or  joint  adventurer. 
He  admits  that,  during  said  period,  he  purchased  and 
acquired  the  title  to  about  400  acres  of  land,  and  his 
motirer  also  bought  and  took  title  to  an  additional  80 
acres;  but  alleges  that  such  purchases  by  them  were  made 
in  their  individual  right,  and  that  neither  had  or  acquired 
any  right  or  interest  whatever  in  the  lands  bought  by  the 
otlier. 

He  further  alleges  that,  during  said  period,  he  paid  to 
his  mother  very  considerable  sums  of  money,  paid  debts 
for  and  on  her  account,  expended  much  money,  at  her 
request,  for  the  construction  of  buildings  and  for  the  tiling 
of  her  lands  and  making  other  improvements  thereon,  mak- 
ing up  an  aggregate  of  payments  to  lier  equal  to  or  in  ex- 
cess of  the  rental  value*  of  the  premises,  lie  also  alleges 
a  settlement  with  his  mother  in  her  lifetime,  and  satisfac- 
tion and  discharge  of  their  mutual  claims  and  demands. 

It  should  also  be  said  in  this  connection  that  Ilenrv 

• 

iCelley  and   (^harles  J.   Kelley,  sons  and  heirs  of  the  de- 
ceased Khoda  Kelley,  do  not  join  in  the  prosecution  of  .this 
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suit  and  file  h  diKclairaer  of  any  right  or  interest  in  the 
property  lieid  or  claimed  by  Michael,  and  that  Martha 
Wells,  a  daughter  and  admitted  heir  of  the  deceased,  does 
not  appear  to  have  been  made  a  party  to  the  litigation, 
eitlier  as  plnintiff  or  defendant.  On  trial  of  these  issues, 
the  district  court  found  for  the  plaintiffs^  and  awarded 
them  relief  substantially  as  prayed.  The  defendant,  Mich- 
ael Kelley,  appeals. 

I.  Arguments  of  counsel  have  been  principally  di- 
rected to  the  question  whether  the  evidence  satisfactorily 
discloses  the  existence  of  a  partnership  or  joint  enterprise 
between  the  mother  and  son,  as  charged  in  the  petition. 
For  a  case  of  this  general  nature,  involving  transactions 
covering  such  a  long  period  of  years,  the  evidence  offered 
is  singularly  meager,  and  very  much  of  that  which  is  pro- 
duced is  quite  indefinite  and  lacking  in  substance. 

Plaintiffs,  at  the  outset  of  the  trial,  called  the  defend- 
ant  Michael  to  the  witness  stand,  and  inquired  into  the 
business  relations  between  him  and  the  deceased;  and, 
except  as  to  matters  and  conditions  thus  developed,  there 
is  an  entire  absence  of  direct  evidence  from  which  the 
truth  of  the  controversy  can  be  determined.  It  is  the 
theory  of  counsel  for  appellee  that  Michael's  own  testi- 
mony is  sufficient  to  sustain  the  decree  rendered  below; 
but,  when  we  turn  to  the  record  of  his  testimony,  we  find 
that  he  distinctly  and  explicitly  denies  the  existence  of 
any  partnership  or  joint  enterprise.  True,  appellees  are 
not  necessarily  bound  by  the  testimony  of  Michael ;  for, 
although  they  made  him  their  witness,  it  was  still  com- 
petent for  them  to  show,  if  they  could,^  that  the  fact  is 
otherwise  than  as  stated  by  him.  But,  in  calling  him  as 
a  witness,  they  do  vouch  for  his  general  character  as  a 
man  of  truth  and  veracity,  and  the  burden  is  upon  them  to 
establish  by  a  x)reponderance  of  the  evidence,  the  alleged 
partnership  or  joint  venture  which  he  denies.  Counsel 
say,  however,  that  such  conclusion  is  justified  by  his  own 
admissions.  T^t  us  see.  In  the  course  of  the  examination, 
the  appellant  conceded   that  he   managed   and   controlled 
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the  mother's  land,  cultivated  it,  raised  the  cropR,  and  sold 
and  converted  them  into  money  or  other  property;  that 
he,  at  the  Aame  time,  waA  managing  and  controlling  his 
own  land  in  the  same  way;  and  that  he  mingled  the  pro- 
ceeds and  profits  thereof  with  the  proceeds  and  profits 
derived  from  hiK  mother's  land.  He  kept  but  a  sinejle 
bank  account.  He  kept  no  books.  When  he  bought  land, 
he  made  the  first  payment  from  the  moneys  so  accumu- 
lated, and  later,  when  he  took  u])  his  purchase-money  mort- 
gages, he  paid  tlie  debt  from  the  same  source.  He  bought 
shares  of  corporate  stocks,  and,  in  so  far  as  they  are  yet 
paid  for,  payment  has  been  made  from  the  proceeds  of 
his  farming  operations.  Meanwhile,  with  his  increase  in 
pi-operty,  his  indebtedness  has  grown  in  nearly  the  same 
ratio,  and  his  outstanding  obligations,  at  the  time  of  the 
trial,  aggregated  nearly  $100,000. 

Counsel  lay  principal  stress  on  the  so-called  "common 
fnnd"  into  which  went  all  the  earnings  and  profits  of  the 
farming  operations,  and  from  which  defendant  drew  in- 
discriminately, not  only  to  meet  current  expenses  and 
demands,  but  for  the  promotion  of  all  bnsiness  ventures 
and  transactions  in  which  he,  from  time  to  time,  engaged ; 
and,  because  of  this  manner  of  doing  business,  it  is  ar- 
gued that  mother  and  son  must  have  been  partners  or 
joint  adventurers,  and  that  said  "fund"  and  the  profits 
acquired  therewith  by  the  defendant  are,  to  the  amount 
of  one  half  thereof,  impressed  with  a  trust  in  his  hands 
for  the  benefit  of  the  mother  and  her  heirs. 

Unfortunately  for  this  theory,  the  admitted  manner 
of  doing  the  business,  the  exclusive  control  of  the  proftt.s 
by  the  defendant,  the  failure  to  keep  separate  accounts  or 
distinct  funds,  and  their  use  by  him  in  enterprises  and 
investments  other  than  in  furnjs  and  farming,  do  not  give 
rise  to  any  necessary  inference  of  a  partnership  or  joint 
enterprise.  They  are  equally  consistent — indeed,  muoh 
more  consistent — with  the  truth  of  defendant's  contention 
that  he  was  the  tenant  on  his  mother's  land,  and  not  her 
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partner.  As  tenant,  he  could  rightfully  have  the  entire 
management  and  control  of  the  land,  and  the  title  to  the 
proceeds  of  the  farm  operations  would  be  in  him  alone.  In 
such  case,  the  law  imposed  upon  him  no  dutv  to  keep 
separate  accounts  or  separate  funds,  or  to  account  there- 
for to  his  mother  or  to  the  plaintiffs.  His  obligation  to 
his  mother,  in  such  case,  was  the  duty  to  pay  rent.  Their 
btisiness  relation  was  that  of  debtor  and  creditor — land- 
lord and  tenant.  Failure  to  pay  the  rent  would  expose  him 
to  an  ordinary  action  for  its  collection,  but  not  to  an 
equitable  demand  for  an  accounting,  as  for  a  trust;  and. 
in  mingling  the  proceeds  from  the  use  of  his  mother's  land 
with  those  from  his  own  land,  and  in  using  the  combined 
fund  so  produced  in  purchasing  property  in  his  own  name 
and  right,  he  wronged  no  one,  nor  did  a  trust  in  favor  of 
any  person  result  from  such  action  on  his  part.  Except 
the  appellant,  no  witness  pretends  to  have  any  knowledge 
or  information  as  to  the  terms  or  conditions  on  which  he 
took  chaise  of  his  mother's  farm.  There  is  no  circum- 
stance shown  from  which  any  inference  may  be  drawn 
that  appellant  took  any  advantage  of  his  mother's  igno- 
rance or  weakness,  or  that  she  was  not  at  all  times  fully 
advised  and  consenting  to  the  use  he  was  making  of  her 
property.  That  she  was  receiving,  in  some  degree  at  least, 
an  income  therefrom,  is  shown  by  the  fact  that,  during  this 
period,  she  purchased  and  paid  for  an  additional  80  acres 
of  land.  The  trial  court  also  found  that,  during  the  same 
period,  improvements  had  been  made  upon  her  land  to  the 
amount  of  nearly  f7,000.  Her  taxes  were  paid,  and  there 
are  still  other  items  of  credit  claimed  by  the  appellant, 
upon  the  correctness  of  which  we  shall  not  undertake  to 
pass,  for  reasons  hereinafter  indicated. 

As  we  have  l)efore  said,  the  plaintiffs  demanded,  and 
the  court  below  decreed,  that  the  lands  purchased  in  the 
defendant's  name,  during  the  period  from  1899  to  1917, 
were  obtained  by  him  for  the  joint  benefit  of  himself  and 
mother.  There  is  no  more  firmly  established  rule  of  law 
and  equity  than   that  the  legal  title  to  land  held  by  a 
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claimant  in  possession  will  not  be  set  aside  or  burdened 
with  an  implied  or  resulting  trust  except  upon  clear  and 
satisfactory  proof.  Malley  v,  Malley,  121  Iowa  237;  An,- 
drew  V.  Andrew,  114  Iowa  524;  Murphy  v,  Hanscome,  76 
Iowa  192.  And,  if  the  testimony,  when  fairly  construed, 
is  consistent  with  any  reasonable  theory  which  will  al- 
low the  legal  title  to  stand,  no  trust  will  be  declared. 
Something  more  than  a  mere  preponderance  of  the  testi- 
mony is  required.  In  re  Estate  of  Mahin,  161  Iowa  459. 
466.  The  evidence  in  the  record  before  us  falls  far  short  of 
this  recognized  measure  of  proof.  The  sole  item  of  tes- 
timony on  which  to  base  the  demand  for  setting  aside  the 
deed,  or  for  engrafting  a  trust  upon  the  title  so  conveyed, 
is  the  statement  or  admission  of  the  appellant,  which  is, 
in  substance,  as  follows :  Of  the  four  tracts  of  land  which 
the  decree  charges  with  a  trust,  he  says  he  made  the  pur 
chase  of  the  first  120  acres  in  1899,  which  was  about  the 
date  he  went  into  the  possession  of  his  mother's  farm,  and 
manifestly  before  he  had  received  any  of  the  profits  of  that 
arrangement.  He  bought  it  on  a  contract,  making  the  in- 
itial payment  from  his  own  funds,  some  of  which  he  had 
received  from  the  sale  of  his  Kansas  property.  He  was  al- 
ready the  owner  of  another  120  acres,  to  which  plaintiffs 
lay  no  claim,  and,  from  his  income  and  profits  subsequently 
derived  from  his  own  land  and  the  use  of  his  mother's 
land,  he  made  the  subsequent  payments.  His  other  pur- 
chases were  made  at  a  later  date,  when,  according  to  his 
story,  he  was  receiving,  not  only  the  income  from  the  land 
leased  from  his  mother,  but  also  from  his  own  240  acres; 
and  from  these  combined  resources,  such  purchases  were 
paid  for.  Such  explanation  is  not  inherently  improbable 
OP  unreasonable.  Indeed,  he  is  not  charged  with  the  bnr- 
den  of  explaining  his  purchase  or  the  validity  of  his  title. 
The  burden  of  disturbing  that  title  or  imposing  upon  it 
any  trust  is  on  the  plaintiffs,  and  there  is  nothing  in  tlie 
defendant's  testimony  (which  constitutes  the  sole  evidence 
on  which  plaintiffs  rely)   which  in  any  manner  overcomes 
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or  rebuts  the  presumption  of  validity  attaching  to  tke  con- 
veyances. 

We  are  of  the  opinion  that  the  plaintiffs  have  distinctly 
failed  to  establish  their  claim  of  a  partnership  or  joint  ad- 
venture between  Rhoda  Kelley  and  Michael  Kelley,  and 
that  the  decree  sustaining  such  claim  and  awarding  re* 
lief  on  that  basis  must  be  reversed.  , 

IT.  The  cause  having  been  brought  and  tried  in  equity, 
we  think  that,  notwithstanding  the  reversal  of  the  decree 
below,  the  court  may  properly  retain  jurisdiction  of  the 
proceedings  for  the  complete  adjudication  of  the  contro- 
versy. The  defendant,  while  conceding  his  liability  to  his 
mother  or  to  her  estate  for  the  rent  of  her  lands  in  his 
possession,  and  while  contending  that  such  obligation  has 
already  been  met  or  discharged,  expresses  his  readiness  to 
make  due  accounting,  if  the  court  finds  it  has  not  already 
been  made.  The  record  in  this  respect  is  entirely  too  in- 
definite, fragmentary,  and  incomplete  to  afford  any  basis 
of  judicial  settlement  of  this  question.  The  cause  will, 
therefore,  be  remanded  to  the  district  court  for  the  trial 
of  this  issue,  with  instructions  to  the  court  to  permit  the 
parties  to  file  new  or  amended  pleadings  with  respect 
thereto,  and  introduce  evidence  thereon,  but  not  to  reopen 
or  retry  the  issues  considered  and  passed  upon  in  the 
first  paragraph  of  this  opinion. — Reversed  and  remanded. 

Ladd,  Gaynor,  and   Stevens,  JJ.,  concur. 


H.  C.  Larrabbe^  Appellant,  v.  Des  Moines  Tent  &  Awning 

Company  et  al..  Appellees. 

NEOUOENCE:  Negligence  Axlsing  Out  of  Contract  Relation — 
1  Strangers  to  Contract.  A  temporary  amphitheater,  erected  in 
the  public  street  by  a  contractor  for  another,  with  negligence 
of  such  a  nature  that  the  same  might  have  heen  readily  dis- 
covered on  quite  reasonable  examination,  is  not  such  an  im- 
minently dangerous  structure  as  to  come  within  any  exception 
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to  the  rule  that  negligence  arising  out  of  contract  relations 
will  not  give  a  cause  of  action  to  one  who  is  a  total  stranger 
to  the  contract. 

N£OLiaEN0E:     Bes  Ipsa  XiOquitur.    Principle  recognized  that  the 

2  doctrine  of  res  ipsa  is  applicable  only,  as  a  general  rule,  when 
all  the  instrumentalities  which  might  cause  an  injury  are  un- 
der the  exclusive  control  and  management  of  the  defendant. 

ICfeOLIG-ENCE:     Extent  of  Permissible  Bellance  on  Contractor.    A 

3  photographer  who  has  caused  a  temporary  amphitheater  to  be 
constructed  by  a  contractor  for  photographic  purposes,  and 
has  exclusive  custody  of  such  structure  after  its  completion, 
may,  perhaps,  so  rely  on  the  skill  of  the  contractor  as  to  be 
excused  from  inspecting  the  structure  and  from  discovering 
weakened  timbers;  but  he  may  not  be  excused  from  guarding 
the  structure  in  order  to  prevent  the  removal  of  supporting 
parts  thereof,  if  such  guarding  appears  reasonably  necessary. 

Appeal  from  Polk  District  Court. — Thomas  J.  Guthrie, 

Judge. 

JXTLY  6,  1920. 

Action  for  damages  for  personal  injuries  resulting  from 
negligence.  At  the  close  of  the  evidence,  there  was  a 
directed  verdict  for  each  defendant.  The  plaintiff  appeals. 
— Affirmed  in  part;  reversed  in  part, 

Frank  T.  Jensen  and  R.  *Sf.  Afilner,  for  appellant. 

Miller,  Kelly,  Shuttleworth  d  Seehurger  and  Nourse  d 
Nourse,  for  appellees. 

EvAXs,  J. — I.     At  the  time  of  the  injury  complained  of 

(March    1.5,    1917),    the   plaintiff    was    attending   at    Des 

Moines   the   state   convention   of   a   telephone  association. 

1.  neglioencb:     The  defendant  Bittle  was  a  photographer, 

aHflinp^mit       wlio  proposed  to  the  association  to  take  a 

reiation^f*^*^        group  photograph  of  its  members,  and  for 

con^rac"   ^^     that  purpose  caused  seats  to  be  erected  for 
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the  convenient  sitting  of  the  group.  These  seats,  upon 
Bittle's  invitation,  were  occupied  by  a  group  of  30  or 
more;  and,  while  occupied,  the  whole  structure  suddenly 
collapsed,  whereby  the  plaintiff  suffered  a  severe  injury  to 
his  foot.  These  seats  had  been  rented  by  Bittle  from  the 
Des  Moines  Tent  &  Awning  Company,  defendant,  whose 
employees  had  put  the  structure  together.  This  structure 
is  referred  to  in  the  record  as  "circus  seats."  It  was  in  the 
line  of  the  business  of  the  Des  Moines  Tent  &  Awning  Com- 
pany to  furnish  such  seats  for  rental  for  temporary  pur- 
poses. These  particular  seats  had  been  bought  from  a  repu- 
table manufacturing  company,  engaged  in  the  manufacture 
of  such  seats.  This  structure  was  composed  of  22  pieces 
of  timber,  which  were  put  together  according  to  a  formula, 
for  the  purpose  of  use.  These  pieces  included  uprights, 
or  jacks,  which  were  the  support  of  the  structure;  upon 
the  jacks  rested  stringers,  or  risers ;  upon  the  risers  rested 
boards,  which  furnished  the  seating.  There  were  three 
stringers,  and  three  jacks,  or  uprights,  under  each  stringer. 
The  employees  of  the  Des  Moines  Tent  &  Awning  Company 
had  finished  the  structure,  and  had  left  it  in  the  possession 
and  control  of  Bittle,  who  was  to  have  the  use  of  same  for 
one  hour.  The  collapse  occurred  within  about  15  minutes 
from  such  time.  The  structure  was  constructed  on  the 
west  side  of  the  Chamberlain  Hotel,  facing  west,  and  ex- 
tending over  the  sidewalk  into  the  street.  The  seats  were 
arranged,  in  tiers,  the  higher  ones  being  about  9  feet  high. 
Some  of  the  jacks,  or  uprights,  rested  upon  the  sidewalk. 
Pedestrians  passing  along  the  sidewalk  passed  under  the 
structure.  The  record  does  not  disclose  the  real  cause  of 
the  collapse.  The  plaintiff  introduced  evidence  to  show 
the  accident  and  the  injury  suffered  by  him,  and  rested. 
His  reliance  is  upon  the  doctrine  of  res  ipsa,  and  he  con- 
tends that  the  fact  of  the  accident  was  sufficient  to  war 
rant  the  inference  by  the  jury  that  it  was  the  result  of 
the  negligence  of  the  defendants.  The  defendants  did  not 
present  a  common  defense.  Each  appeared  by  his  own 
counsel,  and  filed  a  separate  answer.     Their  liability  re- 
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speetively  is  not  governed  by  the  same  rules.  We  shall, 
tlierefore,  deal  separately  with  the  question  of  the  liability 
of  each,  and  deal  first  with  that  of  the  defendant  Pes 
Moines  Tent  &  Awning  Company. 

There  was  no  privity  of  contract  or  invitation  between 
this  defendant  and  the  plaintiff.  This  defendant  dealt 
with  Bittle  alone,  and  its  contractual  liability  was  one  to 
Bittle  alone.  It  delivered  to  Bittle  the  identical  thing  for 
which  Bittle  contracted,  and  caused  it  to  be  set  up  In  the 
manner  and  at  the  place  directed  by  Bittle. 

It  is  broadly  true  that,  where  the  charge  of  negligence 
is  based  upon  a  breach  of  duty  arising  out  of  contractual 
relations,  no  cause  of  action  arises  in  favor  of  one  not  in 
privity  to  such  contract.  To  this  general  rule  there  are 
exceptions.  Such  exceptions  arise  when  one  has,  by  sale 
or  otherwise,  put  into  circulation,  so  to  speak,  some  nox- 
ious or  imminently  dangerous  thing,  which  is  likely  to  cause 
serious  injury  to  any  person  into  whose  hands  it  may  come. 
These  include  poisons  not  labeled,  explosives,  vicious  an- 
imals, etc.  This  exception  applies,  not  only  to  sales  of 
personalty,  but  may  also  apply  to  the  construction  of 
structures  imminently  dangerous  to  human  life,  while  such 
structure  is  within  the  possession  and  control  of  the 
wrongdoer.  If  the  thing  sold  or  constructed  be  not  im- 
minently dangerous  to  human  life,  but  may  become  such 
by  reason  of  some  concealed  defect,  then  a  liability  may 
arise  against  such  vendor  or  constructor,  if  he  knew  of  the 
defect  and  fraudulently  concealed  it.  The  liability  in 
such  case  is  predicated  upon  deceit.  Subject  to  these 
exceptions,  the  general  rule  is  stated  by  Wharton  as  fol- 
lows : 

m 

^*Thus,  a  contractor  is  employed  by  a  city  to  build  a 
bridge  in  a  workmanlike  manner;  and,  after  he  has  fin- 
ished his  work,  and  it  has  been  accepted  by  the  city,  a 
traveler  is  hurt,  when  passing  over  it,  by  a  defect  caused 
by  the  contractor's  negligence.  Now,  the  contractor  may 
be  liable  on  his  contract  to  the  city  for  his  negligence,  but 
he  is  not  liable  to  the  traveler,  in  an  action  on  the  case  for 
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damages.  The  reason  sometimes  given  to  sustain  such  a 
conclusion  is  tliat  otherwise  there  would  be  no  end  to  suits. 
But  a  better  ground  is  that  there  is  no  causal  connection, 
as  we  have  seen,  between  the  traveler's  hurt  and  the  con 
tractor's  negligence.  The  traveler  reposed  no  confidence 
on  the  contractor,  nor  did  the  contractor  accept  any  con- 
fidence from  the  traveler.  The  traveler,  no  doubt,  reposed 
confidence  on  the  city  that  it  would  have  its  bridges  and 
highways  in  good  order;  but  between  the  contractor  and 
the  traveler  intervened  the  city,  an  independent  responsible 
agent,  breaking  the  causal  connection."  Wharton  on  Neg- 
ligence  (2d  Ed.),  Section  438  et  seq. 

To  the  same  efl'ect  are  the  following  authorities: 
O'NciU  r.  James,  138  Mich.  567  (101  N.  W.  828) ;  Zieman 
t\  Kieckhefcr  Elevator  Mfg.  Co.,  90  Wis.  497  (63  N.  W. 
1021);  Heizer  v,  Kingsland  d  Douglass  Affg,  Co,,  110  Mo. 
605  (19  S.  W.  630) ;  flattery  r.  Colgate,  25  R.  I.  220  (55 
Atl.  639) ;  Simons  r.  Gregory,  120  Ky.  116  (85  S.  W.  751) ; 
Young  r.  Smith  d  Kelly  Co.,  124  Ga.  475  (52  S.  E.  765) ; 
McCaffrey  v.  Mossherg  d  Granville  Mfg.  Co.,  23  R.  I.  381 
(50  Atl.  651) ;  Fitzmaurice  v.  Fahian,  147  Pa.  199  (23  Atl. 
444). 

In  order  to  bring  the  defendant  within  the  exceptions, 
it  was  incumbent  upon  the  plaintiff  to  prove  the  necessary 
facts  to  that  effect.  He  introduced  no  evidence  to  that 
end.  The  structure  was  not  imminently  dangerous,  though 
it  be  true  that  defects  in  material  or  in  construction  could 
make  it  such.  It  was  professedly  a  temporary  structure, 
and  could  be  knocked  down  in  a  mere  moment.  This  could 
be  done  by  the  removal  of  any  of  the  supports,  or  jacks, 
and  could  be  caused  in  such  manner  by  any  pedestrian 
or  bystander.  It  was  erected  over  a  crowded  thoroughfare. 
After  the  collapse,  one  stringer  was  found  broken.  Whether 
this  break  caused  the  collapse  or  was  the  result  of  it,  in 
no  manner  appears.  At  the  place  of  the  break,  the  stringer 
(a  two  by  six)  was  penetrated  by  a  five-eighths-inch  bolt. 
This  is  the  only  defect,  if  such,  disclosed.  Bolts  were  a 
part  of  the  structure,  and  were  essential  to  its  plan.    The 
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evidence  shows,  without  dispute,  that  this  stringer  could 
not  have  broken  at  such  place,  unless  the  jack  thereunder 
were  removed. 

Upon  such  a  state  of  facts,  can  it  be  said  that  mere 
proof  of  the  accident  is  sufficient  evidence  to  warrant  an 
inference  by  the  jury  of  the  negligence  of  this  defendant 
within  the  exceptions  above  stated? 

It  is  to  be  remembered  that  the  doctrine  of  res  ipsa 
does  not  ordinarily  apply  unless  it  is  made  to  appear  that 
all  the  instrumentalities  which  would  be  likely  to  cause 

the  accident  were  under  the  exclusive  con- 
2.  nbgligbnci:     trol  and  management  of  the  defendant,  and 

loquitur.  that  the  accident  was  such   as  would   not 

ordinarily  occur  if  due  care  had  been  ex- 
ercised in  the  control  of  such  instrumentalities.  There 
is  no  dispute  in  the  evidence  in  this  record.  The  details 
of  the  construction  are  shown  by  the  evidence  on  both  sides. 
It  is  undisputed  that  the  structure  was  put  together  in 
proper  form.  The  evidence  does  not  disclose  the  actual 
cause  of  the  collapse,  but  the  whole  tendency  is  to  show 
that  there  must  have  been  some  interference  with  the  sup- 
ports. It  may  be  that  so  temporary  a  structure,  built  for 
the  purpose  of  being  quickly  knocked  down,  should  have 
been  carefully  guarded,  for  the  few  moments  of  its  oc- 
cupancy, against  interference  by  pedestrians  or  bystand- 
ers. But  no  such  duty  devolved  upon  this  defendant.  Its 
employees,  having  completed  the  structure,  left  it  to  the 
control  of  the  defendant  Bittle,  as  they  had  a  right  to  do. 
Upon  the  whole  record,  therefore,  our  conclusion  is  that 
the  trial  court  properly  directed  a  verdict  for  this  de- 
fendant. 

II.    We  have  no  argument  for  the  defendant  Bittle. 

The  plaintiff  entered  upon  the  structure  in  question  upon 

his  invitation.     The  invitation  was,  indeed,  a  distinct  re- 

8    Nbgligbnct:     Q^^^t  made  by   Bittle,  for   the  purpose  of 

Sermissibie        photograph,  which  was  doubtless  to  be  of- 

conSiSor."       fered   for   sale   thereafter   to   the   members 

of  the  group.    lie  sustained  a  voluntary  re- 
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lation  to  the  plaintiff,  which  imposed  apon  him  the  duty 
to  exercise  reasonable  care  for  plaintiff's  safety  while  he 
occupied  the  structure  upon  which  he  was  invited.  What- 
ever the  actual  cause  of  this  accident,  such  cause  could  be 
found  to  be  fairly  within  the  range  of  Bittle's  supervision 
and  control.  The  accident  was  one  which  would  not  ordi- 
narily happen.  A  jury  might  find  that  ordinary  care  on 
his  part  would  require  that  he  should  have  inspected  the 
structure  before  its  occupancy,  and  that  he  should  have 
guarded  its  supports  against  interference,  accidental  or 
otherwise,  by  passers-by.  He  did  not  inspect,  and  did  not 
guard.  His  reliance  upon  the  employees  of  his  codefend- 
ant  might  be  sufficient  to  justify  his  failure  to  inspect. 
This  would  be  a  jury  question,  upon  the  whole  record. 
But  reliance  upon  the  employees  of  his  codefendant  would 
not  justify  a  failure  to  guard  against  interference,  if  such 
guarding  was  required  by  ordinary  care.  It  may  be  true, 
also,  that  he  was  not  required  to  discover  the  alleged  de- 
fect in  the  stringer,  because  of  the  bolt  hole  therein.  We 
are  inclined  to  that  view.  Upon  the  whole  record,  how- 
ever, we  think  that  the  circumstances  of  the  accident,  as 
disclosed  by  the  evidence  on  behalf  of  plaintiff,  were  such 
as  entitled  him  to  rest.  These  circumstances  sufficiently 
tended  to  show  negligence  of  some  kind,  within  the  range 
of  this  defendant's  duty  to  plaintiff,  and  he  was  entitled 
to  go  to  the  jury  thereon.  It  was,  of  course,  open  to  this 
defendant  to  rebut  such  tendency  by  such  evidence  as  he 
could  produce. 

We  think,  therefore,  that  it  was  error  to  direct  a  ver- 
dict in  favor  of  this  defendant.  The  judgment  below  will 
be  affinned  as  to  the  first-named  defendant  and  reversed  as 
to  the  last. — Affirmed  in  part;  reversed  in  part. 

Weaver,  C.  J.,  Preston  and  SalingbR;  J  J,,  concur. 
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Ella    L.    C.    Lindsay,    Appellant,    v.    John    J.    Lindsay, 

Appellee. 

PLEADING-:     Want  of  Verification — ^Waiver.     Failure  to  move  to 

1  strike  an  unverified  answer  works  a  waiver  of  the  defect. 

AFFIDAVITS:    Oross-Ezamination  of  Aifiant  Discretionary.   Whether 

2  an  affiant  shall  be  called  for  personal  cross-examination  is  very 
largely  within  the  discretion  of  the  court.  (Sec.  4678,  Code, 
1897.) 

DIVOBCE:     Wife  Liable  for  Temporary  Alimony  and  Suit  Money. 
S     A  wife,  plaintiff  in  a  divorce  action,  may,  on  a  proper  showing, 
be  compelled  to  pay  temporary  alimony  and  suit  money  to  an 
impecunious  husband. 

DIVOBCE:     Insuificient  Temporary  Alimony.     In  the  absence  of  a 

4    definite  showing  of  inadequacy  in  the  allowance  of  temporary 

alimony,  the  appellate  court  will  decline  to  interfere,  and  will 

leave  the  matter  for  adjustment  on  final  hearing  on  the  merits. 

Appeal  from  Delaware  District  Court, — H.  B.  Boies,  Judfije. 

July  6,  1920. 

In  this  action  for  divorce,  the  defendant  made  appli- 
cation, and  the  court  allowed  money  for  his  support,  pend- 
ing; the  hearing  on  the  merits,  and  for  suit  money  to  enable 
defendant  to  present  his  defense  and  his  cross-petition 
on  the  merits.  The  court  ordered,  and  judgment  was  en- 
tered accordingly,  that  plaintiff  pay  |15  per  week,  and 
?2.">0  suit  money.  The  plaintiff  appeals,  claiming  that  the 
court  had  no  power,  under  the  statute,  to  make  any  allow- 
ance, and  that,  under  the  evidence  and  circumstances,  none 
should  have  been  allowed,  in  any  event.  After  plaintiff 
had  perfected  her  appeal,  the  defendant  also  appealed,  on 
the  ground  that  the  allowance  made  was  too  small.  Plain- 
tiff is  the  appellant. — Affirmed  on  "both  appeals. 
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Trewin,  Simmon^i  d   Trewin,  for  appellant. 

A.  M.  Cloudy  Yoran  d  Yoran,  E.  B,  Stiles,  F.  B.  Blair, 
SLud  Arnold  d  Arnold,  for  appellee. 

Preston,  J. — The  parties  were  married  in  1887.  At 
that  time,  defendant  was  a  young,  practicing  physician  and 
surgeon,  with  little  means.  Plaintiff  testifies  that  he  was 
considerably  in  debt,  and  had  very,  little  income.  Prior  to 
February  4,  1917,  defendant  had  a  breakdown,  physically 
and  mentally.  On  Sunday  morning,  February  4th,  defend- 
ant was  found  in  his  ofSce,  with  an  ugly  wound  in  his 
neck.  He  was  on  the  couch,  partly  clothed,  and  the  body 
cold.  He  had  attempted  suicide.  A  few  days  thereaf ter,  and 
on  February  7,  1917,  upon  plaintiff's  undertaking  to  be 
responsible  for  his  treatment,  he  was  taken  to  a  sanitarium 
at  Hinsdale,  .Illinois.  He  seemed  to  improve  for  a  time, 
but  afterwards  became  worse,  and  his  condition  was  quite 
serious.  Later,  he  was  taken  back  to  the  town  of  his  resi- 
dence, but  not  to  his  home,  or  rather,  plaintiff's  home.  On 
February  20,  1917,  plaintiff  caused  an  original  notice  of 
this  divorce  proceeding  to  be  sened  upon  defendant  at 
Hinsdale,  and  on  Februaiy  28,  1917,  she  filed  her  petition 
for  divorce,  alleging  cruel  and  inhuman  treatment  and 
habitual  drunkenness.  Tlie  petition  goes  somewhat  into 
details  as  to  the  alleged  treatment  by  defendant,  some  of 
which  defendant,  in  the  motion  to  strike,  claims  were 
frivolous  and  scandalous.  She  claims  that  defendant  has 
handled  her  property,  and  has  not  accounted  for  the  re- 
ceipts, and  that  she  has  largely  supported  him;  that  de- 
fendant demanded  that  plaintiff  should  turn  over  to  him 
money  or  property;  that  he  circulated  reports  in  the  com- 
munity that  plaintiff  and  her  daughter  were  spending 
defendant's  earnings  and  income,  and  so  on.  Plaintiff,  at 
her  expense,  caused  the  petition  to  be  published  in  full  in 
a  newspaper  in  the  town  where  the  parties  lived.  On  Oc- 
tober 9,  1917,  defendant  filed  his  unverified  answer,  ad- 
mitting the  marriage,  and   so  on,  and  denying  all  other 
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alles;ations  in  the  petition;  and,  on  January  8,  1918,  he 
filed  an  amendment  to  his  answer,  setting  np  a  cross-peti- 
tion, which  was  verified,  asking  a  divorce  from  the  plaintiff, 
and  alleging  that,  for  several  jears,  plaintiff  had  been 
guilty  of  such  cruel  and  inhuman  treatment  as  to  endanger 
his  life;  that  she  continuously  planned  to  secure  from 
defendant  all  his  property,  and  to  transfer  all  his  earn- 
ings to  her;  that,  though  they  had  a  beautiful  home,  all 
furnished,  she  compelled  him,  for  many  mouths,  to  use  the 
cellar  as  their  abode,  and  refused  to  allow  defendant  to 
occupy  other  parts  of  the  house;  that,  for  many  years, 
plaintiff  defamed  defendant's  character  by  making  false 
and  slanderous  statements  concerning  him,  and  ruining 
his  practice,  and  so  on;  that,  because  of  such  treatment, 
defendant  became  excitable  and  nervous,  and  is  no  longer 
able  to  practice  his  profession;  that  plaintiff  was  pre- 
sented with  considerable  property  by  her  father,  in  his 
lifetime,  and  under  his  will  secured  other  property;  and 
that  plaintiff  has  secured  all  the  net  proceeds  of  defend- 
ant's earnings;  that  plaintiff  now  has  property  of  ap- 
proximately $100,000,  and  defendant  is  entirely  without 
means  to  defend  plaintiff's  action  and  prosecute  his  cross- 
petition;  that  he  is  ill,  and  requires  large  surna  of  money, 
for  the  payment  of  doctor's  bills,  board,  and  the  constant 
attendance  of  a  nurse.  The  reply  denies  defendant's 
claims.  Motion  for  temporary  alimony  and  suit  money 
was  filed,  in  which  the  allegations  of  the  cross-petition 
were  referred  to,  and  the  application  was  supported  by 
the  affidavits  of  defendant's  brother-in-law,  who  says  that, 
from  long  association  with  defendant,  he  is  familiar  with 
his  family  life  and  financial  history  and  present  needs; 
that  he  has  read  defendant's  cross-petition,  and  believes 
the  averments  therein  to  be  true;  that  plaintiff  is  the 
owner  of  a  valuable  homestead  in  the  city  of  Manchester, 
Iowa,  and  another  dwelling  which  is  rented;  also,  two 
valuable  farms  in  Delaware  County,  one  of  155  acres  and 
another  of  240  acres,  and  other  property  in  Fayette  County 
and  in  South  Dakota,  and  a  considerable  amount  of  per- 
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sonal  property ;  that  before  defendant  had  been  at  the 
sanitarium  a  sufficient  time  to  gain  the  required  benefits, 
and  be  restored  to  his  normal  condition,  plaintiff  ordered 
the  sanitarium  to  give  defendant  no  further  credit  on 
her  account,  after  February  28,  1917;  that  the  expense  of 
defendant  at  the  sanitarium  was  from  |35  to  |85  per 
week,  and  that  his  expenses  at  Manchester  at  a  private 
home  are  f 20  per  week,  and  are  likely  to  continue  so  for  a 
considerable  and  indefinite  time.  The  defendant's  appli- 
cation was  supported  also  by  the  affidavit  of  a  Doctor 
Dittmer,  who  has  been  the  attending  physician  of  defend- 
ant in  Manchester  for  a  year.  Defendant  also  alleges  that, 
at  the  time  of  the  filing  of  said  affidavit,  he  was  suffering 
from  a  nervous  breakdown,  which  incapacitated  him  from 
earning  a  livelihood,  and  that  there  is  little,  if  any,  hope 
of  his  ever  being  able  to  earn  a  living;  that,  before  said 
breakdown,  and  down  to  the  time  thereof,  which  break- 
down occurred  about  a  year  before,  -defendant  had  a  lucra- 
tive practice.  The  plaintiff  resisted  defendant's  applica- 
tiouy  and  supported  the  resistance  by  offering  court  rec- 
ords showing  confession  of  judgment  by  defendant  on  his 
notes  that  were  barred,  given  to  some  of  his  relatives,  and 
the  sale  of  defendant's  interest  in  an  estate  at  about 
14,500;  also,  plaintiff's  petition  and  answer  to  cross-peti- 
tion, and  her  affidavit;  the  affidavit  of  her  daughter  Flor- 
ence; the  affidavits  of  Dr.  Moyer  and  one  Tompkins,  an 
accountant,  who  examined  defendant's  books,  which  books 
were  quite  incompletely  kept,  and  which  did  not  show  that 
any  of  defendant's  individual  income  or  property  went  into 
plaintiff's  property.  She  stated  that,  so  far  as  the  books 
show,  defendant  received  from  her  properties,  or  from  her, 
amounts  at  least  equal  to  disbursements  by  him  for  re- 
pairs and  improvements  on  her  property;  that  the  ex- 
amination by  the  accountant  was  from  the  years  1904  to 
1917,  but  that  some  of  the  books  were  missing,  and  for  some 
of  the  years  he  did  not  mention  the  receipts  from  plain- 
tiff's farms;  that  he  examined  all  the  books  that  were  avail- 
able.    In  rebuttal,  defendant  offered   the  evidence  of  his 
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sister  and  her  husband,  and  other  witnesses,  and  addi- 
tional affidavits  by  some  of  them.  The  general  tendency 
of  the  evidence  is  to  sustain  the  claims  of  the  different 
parties.  We  think  it  unnecessary  to  go  into  the  details. 
The  plaintiff  denies  that  she  is  worth  tlOO,000.  The  rec- 
ord does  show,  however,  that  she  has  considerable  prop- 
erty, though  the  value  of  it  is  not  given  definitely  by  any 
of  the  witnesses.  Dr.  Moyer  flr6t  visited  defendant  at  the 
sanitarium,  February  11,  1917,  and  expressed  a  view  that 
it  was  a  case  of  drug  addiction,  grafted  primarily  on  an 
unstable  nervous  system,  with  certain  physical  defects  that 
appeared  later  in  life;  that  his  teeth  were  bad, — had 
pyorrhea  and  several  abscesses,  which  depressed  the  gen- 
eral health;  that  defendant  refused  to  have  his  teeth  re- 
moved. Plaintiff  says  that  defendant  had  been  troubled 
with  infected  teeth  for  several  years.  That,  on  February 
24th,  defendant  had  improved  physically  and  mentally,  and 
at  that  time,  there  was -no  trace  of  illusion  or  aberration, 
with  one  special  characteristic  of  alcoholic  cases;  that  de- 
fendant said  to  him  that,  prior  to  the  attempted  suicide,  he 
had  been  taking  large  quantities  of  bromides,  and  had  used 
alcoholic  liquors  freely,  and  tobacco  in  large  quantities; 
that,  at  that  time,  there  was  no  good  reason  why  defend- 
ant should  remain  in  the  institution,  because  he  had  gotten 
about  all  the  benefit  he  would  get;  that„  at  that  time,  the 
doctor  advised  that  defendant  leave  the  institution  next 
week ;  that,  thereupon,  plaintiff  gave  notice  that  she  would 
not  be  responsible  for  further  expense  at  the  sanitarium. 
Defendant,  however,  remained  at  the  institution,  and  was 
visited  again  by  Dr.  Moyer,  March  14,  1917,  and  he  found 
defendant  worse,  and  found  a  condition  somewhat  at  vari- 
ance vnth  his  former  conclusions,  and  that  he  had  been 
mistaken  previously,  in  part  at  least;  and,  on  June  14, 
1917,  Dr.  Moyer  again  visited  defendant  at  the  sanitarium, 
and  says  that  defendant  was  then  losing  ground  rapidly, 
and  that,  if  he  should  fail  as  much  in  the  next  two  weeks 
as  he  had  in  the  past  two  months,  his  condition  would  be 
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critical.    Thereafter^  defendant  was  brought  to  Manchester, 
Iowa. 

The  trial  court  found,  among  other  things,  that,  soon 
after  defendant  was  taken  to  the  sanitarium,  plaintiff  noti- 
fied the  institution  that  she  would  no  longer  be  responsible 
for  her  husband's  bills,  and  at  the  same  time  filed  original 
notice  on  the  defendant  of  the  divorce  suit;  and  that  she 
has,  at  all  times  since,  failed  and  refused  to  furnish  any- 
thing towards  defendant's  support,  or  for  his  care  or  medi- 
cal treatment;  that  defendant,  at  the  time  of  the  com- 
mencement of  this  action,  and  ever  since,  has  been  and  is 
now  sick,  without  earning  capacity,  and  without  means 
to  support  himself,  and  has  no  funds  with  which  to  defend 
the  action  or  prosecute  his  cross-petition;  that  plaintiff  is 
amply  able  to  provide  for  her  husband,  without  hardship 
to  herself;  that  Section  3177  of  the  Code  is  sufficient  au- 
thority under  which  the  court  can  require  plaintiff  to  pay 
temporary  alimony  for  the  separate  support  and  mainte- 
nance of  her  husband,  and  suit  money  to  enable  him  to 
defend  this  action  and  prosecute  the  cross-petition;  and 
that  this  is  a  proper  case  for  such  allowance.  These  find- 
ings of  fact  are  sustained  by  the  evidence,  and  we  think 
the  court's  conclusions  of  law  are  correct. 

It  is  said  by  plaintiff  that  defendant  voluntarily  left  his 
home,  before  the  attempted  suicide,  and  that  he  did  not 
return  to  his  home  when  he  left  the  sanitanum.  This  last 
is  accounted  for,  doubtless,  because  plaintiff  had  already 
brought  a  suit  for  divorce  against  him,  which  was  then 
pending.  There  are  one  or  two  preliminary  matters  that 
may.  be  considered  briefly  before  going  to  the  principal 
question. 

1.  Appellant  makes  a  point  that  the  answer  originally 
filed  by  defendant  was  not  verified.  There  was  no  motion 
to  strike  for  that  reason.    The  objection  was  waived.    We 

have  no  occasion  to  pass  on  the  effect  of 
^'  want'^of^*         failure  to  verify  a  petition.     Code  Section 

^^aive?/^'''' '       3588;  Rush  v.  Rush,  46  Iowa  648;  Richard- 

.NY>/i  r.  King,  157  Iowa  287,  295. 
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We  dp  not  find  that  defendajit  filed  any  affidavit  him- 
self. It  is  stated  in  argument  that  the  defendant's  cross- 
petition  was  verified,  but  the  abstract  does  not  show  that 
it  was  verified  by  the  defendant  personally. 

After  Dr.  Dittmer's  affidavit  was  filed,  he  was  called 
for  cross-examination,  and  his  evidence  shows  that,  at  the 
time  of  the  hearing  of  this  application,  defendant  was  men- 
tally unbalanced.  The  evidence  on  this  subject  will  be 
referred  to  more  fully  in  connection  with  the  next  para- 
graph. 

2.  At  the  hearing,  plaintiff  moved  that  defendant  be 
required  to  appear  in  court  for  cross-examination,  for  that 
the  motion  for  temporary  alimony  is  supported  by  the 

cross-petition,  signed  and  purporting  to  be 
cross-exam-  *  verified  by  the  defendant.  She  also  claimed 
affiant  dis-        that  such  cross-exainination  would  show  that 

none  of  defendant's  net  earnings  or  money 
or  property  went  into  improvements  on  plaintiff's  property, 
and  would  show,  further,  that  defendant  appropriated 
large  amounts  of  income  from  plaintiff's  property  to  his 
own  use,  and  that  there  is  no  foundation  in  fact  for  the 
statements  as  to  the  alleged  misconduct  of  plaintiff,  as 
set  forth  in  the  cross-petition,  and  that  it  will  show  that 
defendant  has  means  and  property  of  his  omi  with  which 
to  support  himself,  and  pay  his  attorney,  and  that  his  pres- 
ent condition  is  brought  about  by  his  own  bad  habits  and 
misconduct.  This  motion  to  require  defendant  to  appear 
was  supported  by  an  affidavit  by  the  plaintiff,  and  Dr. 
Dittmer  was  then  called,  who  testified,  in  substance,  that, 
if  defendant  were  called  to  be  examined  about  his  business 
affairs,  his  physical  condition  was  such  as  that  he  could 
not  undergo  such  a  strain;  that  defendant  wouldn't  talk, 
and  wouldn't  answer  any  questions  asked  by  witness ;  that 
he  would  not  leave  the  house  without  a  considerable  fight 
about  it, — this  due  to  his  mental  condition,  and  that  his 
general  physical  condition  would  not  warrant  it;  that  de- 
fendant formerly  weighed   175  pounds,  but  now  weighed 

* .J 
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107  pounds ;  that  be  refuses  to  take  care  of  himself ^  or  take 
a  bath;  that  he  refuses  to  have  his  night  clothes  changed, 
and  has  for  months ;  that  he  is  mentally  unbalanced  on  his 
own  physical  condition;  that  he  thinks  taking  a  bath  would 
produce  some  mysterious  thing;  that  he  will  not  have  his 
teeth  treated  for  pyorrhea.  Witness  gives  his  opinion  that 
defendant  would  not  have  the  mental  ability,  and  would 
not  come  into  court  and  defend  the  divorce  case,  and  that, 
if  defendant  were  subjected  to  a  cross-examination  as  to 
his  financial  affairs,  he  would  be  very  much  disturbed  about 
it.  He  thinks  the  service  of  the  notice  of  suit  at  the  san- 
itarium had  a  very  bad  effect  on  defendant,  and  says  that, 
after  that,  there  was  a  chaujje  for  the  worse  in  his  con- 
dition. This  motion  was  6verruled,  but  without  prejudice 
to  plaintiff  to  renew  the  application  at  some  future  date. 
The  ruling  appears  in  the  abstract  before  the  evidence  of 
Dr.  Dittmer,  but  evidently  it  was  after. 

The  statute  provides  that,  where  an  affidavit  is  filed, 
the  person  making  it  may  be  required  to  appear  for  cross- 
examination.  Code  Section  4G78.  We  have  held  that  it  is  a 
matter  of  discretion  \\ath  the  trial  court  whether  he  will 
require  it.  ^tate  v.  Bitter  Root  Val,  Irr,  Co.,  185  Iowa  60. 
See,  also,  McComhs  v.  Travelers  In^.  Co,,  159  Iowa  445. 
There  was  no  affidavit  filed  by  the  defendant, — simply  his 
verified  cross-petition;  and  the  proposed  cross-examination 
was  on  that,  and,  for  the  most  part,  would  bear  upon  the 
merits  of  the  case.  Under  the  circumstances,  we  think  the 
trial  court  did  not  err  in  overruling  such  motion. 

3.  A  party  applying  for  temporary  alimony  is  not  re- 
quired to  prove  in  advance  a  case  entitling  to  divorce. 
Gamp'bell  x\  Camphcll,  73  Iowa  482;  Wick  v.  Beck,  171  Iowa 
3    Divorce:  ^^*"*'  ^^^'  ^^^^^^  ^'  Main,  168  lowa  353,  360; 

ibr^templv        Bamcs  i\  Barncs,  59  Iowa  456.     Tlie  gen- 

S7  B"iiu ''°''     ^^^1  ^^^^  ^^  *^^s  ^^'^^^  is  t^a*  i^  1^  within 
money.  j^j^^  power  and  duty  of  a  court,  where  the 

opposing  spouse  is  without  means  to  make  defense,  and  is 

in  need  of  maintenance,  to  require  the  opposite  party  to 
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pay 'the  same,  if  able  to  do  so.  Under  such  circumstances, 
the  public  has  an  interest  in  the  matter,  and  public  policy, 
as  well  as  the  statutes,  authorizes  and  requires  it.  Such 
applications  are  made  more  frequently  by  the  wife,  for  the 
reason,  we  assume,  that  ordinarily  the  husband  controls 
the  finances.  The  wife  would  be  at  the  mercy  of  the  hus- 
band in  his  application  for  a  divorce,  if  she  is  without 
means.  We  see  no  reason  why  the  same  rule  ought  not  to 
apply  where,  as  here,  the  suit  is  by  the  wife,  who  has 
means,  and  the  application  made  by  the  husband,  who  is 
without  means.  It  may  be,  as  contended  by  appellant, 
that,  at  common  law,  the  wife  is  not  responsible  for  sup- 
port or  counsel  fees  for  the  husband.  This  seems  to  be 
the  rule  even  as  to  permanent  alimony,  but  there  may  be 
statutory  authority  to  the  contrary.  19  Corpus  Juris  204. 
We  have  held  that  permanent  alimony  may  be  awarded 
to  the  husband.  McDonald  v.  McDonald^  117  Iowa  307. 
They  say,  too,  that  the  sections  of  our  statute.  Sections 
3153  to  3170,  in  Chapter  2,  Title  XVI,  of  the  Code,  do  not 
change  this  rule.  The  contention  is  that  Code  Section  3177 
provides  for  a  provisional  summary  remedy  to  meet  the 
exigencies  of  a  case  where  the  family  relationship  is 
broken  up,  and  to  provide  that,  where  the  obligation  of  sup- 
port exists,  under  Section  3165,  Code  Supplement,  1913, 
the  court  may  order  provision  for  support  and  suit  money 
to  prosecute  or  defend  the  action.  Code  Section  3179  pro- 
vides that,  in  making  such  order,  the  court  is  to  take  into 
consideration  the  age  and  sex  of  the  plaintiff,  the  physical 
and  pecuniary  condition,  and  other  pertinent  matters.  The 
use  of  the  word  "sex"  would  indicate  that  it  was  contem- 
plated that  either  party  could  make  the  application.  If 
it  had.  been  contemplated  that  only  the  wife  could  make 
such  application,  it  would  have  been  unnecessary  to  use 
the  word.  Section  3177  is  found  in  Chapter  3,  Title  XVI, 
and  we  think  it  is  not  controlled  or  conditioned  upon  the 
preceding  chapter.  Section  3177  is  a  special  provision, 
relating  to  maintenance  and  rights  of  parties  during  litiga- 
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tion.  An  allowance  thereunder  has  been  sustained,  as 
within  the  power  and  jurisdiction  of  a  trial  court.  Ap- 
pellee cites  at  this  point  Hamilton  v.  Hamilton,  129  Iowa 
628,  630,  Mengel  v.  Mengel,  145  Iowa  737  (157  Iowa  630), 
and  argues  that  the  husband^  under  the  circumstances 
shown  here,  may  make  the  application  and  have  the  al- 
lowance, whatever  the  rule  may  have  been  at  common  law. 
It  is  argued  by  appellant  that  defendant's  mental  and 
physical  condition  was  caused  by  his  habits  before  the  di- 
vorce suit  was  commenced.  This  may  be  so,  and  it  may  be 
so  determined  on  the  final  hearing.  But  we  think  the  vital 
point  is  as  to  what  his  condition  was  and  is  at  the  time 
of  the  hearing  of  the  application  and  the  trial,  and  whether 
he  shall  be  given  a  reasonable  opportunity  to  defend  against 
the  plaintiff's  charges,  and  to  prosecute  the  cross-petition. 
The  order  and  judgment  are  sustained  and  affirmed  as  to 
plaintiff's  appeal. 

4.  As  to  the  defendant's  appeal,  we  think,  to  say  the 
least,  that  the  order  of  the  court  as  to  support  was  con- 
servative, but  it  is  subject  to  modification  in  the  district 

court,  and  may  be  increased  or  decreased 

^*  SsufflcSnt         Tipon  proper  showing.    19  Corpus  «Iuris  241 ; 

iiimmf"^         iWewyei   r.   Mengel,   157   Iowa    630.     There 

seems  to  be  some  bitterness  between  the  par- 
ties, and  it  may  be  a  long-drawn-out  contest.  The  court 
has  a  general  knowledge,  himself,  of  value  of  support,  at- 
torney's fees,  and  so  on.  The  principal  witnesses  for  plain- 
tiff were  the  plaintiff  herself  and  her  daughter;  and  al- 
together, on  this  hearing,  only  five  or  six  other  witnesses 
were  used.  There  is  no  showing  in  the  application  as  to 
the  number  of  witnesses  likely  to  be  heard  on  the  trial  on 
the  merits,  nor  the  length  of  time  that  the  trial  is  likely 
to  last.  There  was  evidence  tending  to  show  that  it  was 
costing  t20  per  week  for  the  care  and  support  of  defendant 
in  Manchester,  a  part  of  which  was  being  furnished  by  de- 
fendant's sister  or  other  relatives,  as  we  understand  it. 
This  showing  was  in  the  affidavit  of  one  E[laus,  which  was 
filed  with  the  application,  who  says  that  such  continued 
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expense  is  likelj  to  continue  for  a  considerable  and  in- 
definite time.  It  may  be  that  the  statement  is  somewhat 
indefinite.  Defendant  has  filed  in  this  court  an  affidavit 
of  one  Burrington,  who  is  giving  the  defendant  the  care, 
and  has,  since  August,  1917,  and  down  to  January,  1919, 
who  says  that,  during  all  said  time,  his  agreed  compensa- 
tion was  $20  per  week.  This  affidavit  was  not  before  the 
district  court.  Under  the  circumstances,  we  prefer  that 
the  district  court  should  determine  the  matter,  if  any  ad- 
ditional proper  showing  is  made  there.  We  assume  that 
the  allowance  for  support  and  suit  money,  as  fixed  by  the 
district  court,  stands,  and  will  continue  from  the  time  it 
was  made  until  the  final  hearing,  unless  modified  by  the 
district  court,  upon  a  proper  and  sufficient  showing.  An 
application  was  filed  and  submitted  with  the  case,  asking 
an  additional  allowance  for  attorney's  fees  in  this  court, 

« 

and  for  printing.  Under  the  rule,  the  printing  will  now  be 
paid  for  by  the  appellant;  but  we  think  there  should  be  an 
additional  allowance  for  attorney's  fees,  for  preparing  the 
argument  and  attending  oral  argument  in  this  court,  and 
f  100  will  be  allowed  therefor.  The  appeal  of  defendant  is 
afGirmed. — Affirmed  on  both  appeals. 

Weaver^  C.  J.,  Evans  and  Salinger^  JJ.,  concur. 


Agnes  Linnemann,  Guardian,  Appellee,  v.  Gusta  Kirchner, 

Executrix,  Appellant. 

PABTIBS:    Beal  Party  in  Interest.    One  in  whose  name  a  contract 

1  is  made  for  the  benefit  of  another,  or  the  beneficiary  of  such 
contract,  may  be  a  party  plaintiff  to  enforce  the  contract. 

LIMITATION  OF   ACTIONS:     Unwritten   Continuing  and  Unexe- 

2  cttted  Contract.  An  action  to  recover  sums  of  money,  under  a 
continuing  and  unexecuted  contract  for  the  support  of  plain- 
tiff's wards,  is  not  barred,  though  brought  more  than  five  years 
after  the  expenditures  were  made. 
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FBAT7DS,  STATUTE  OF:     Party's  Direct  Obligation.     A  contract 

3  directly  binding  the  obligor  for  the  support  and  education  of 
the  wards  of  another  is  not  within  the  statute  of  frauds. 

PLEADING:     Pleading  Oonclusion.     An   allegation   that   "the   con- 

4  tract  alleged  •  ♦  ♦  Is  so  vague  •  •  •  that  it  cannot  be 
enforced,  and  (defendant)  denies  that  said  contract  has  any 
validity/'  is  a  pure  conclusion,  and  properly  stricken  on  mo- 
tion. 

ELECTION  OF   BEMEDIES:      Single   Contract.     The   doctrine   of 

5  election  of  remedies  has  no  application  to  an  action  wherein 
plaintiff  rests  his  right  of  recovery  on  a  single  contract,  even 
though  his  testimony  is  conflicting  as  to  when  and  where  the 
contract  was  made. 

APPEAL  AND  EBBOB:    Indefinite  Brief  Point.    A  brief  point  which 

6  asserts  "that  the  court  erred"  in  a  certain  ruling,  and  then,  in 
substance,  directs  the  court  to  wander  through  the  reporter's 
notes  to  find  the  reasons  for  such  error,  will  be  given  no  consid- 
eration. 

TBIAL:    Instructions — Correct  But  Not  Explicit.    A  correct  instruc- 

7  tlon,  but  one  not  just  as  explicit  and  all-embracing  as  counsel 
would  like  to  have  it.  Is  sufficient,  in  the  absence  of  a  request 
for  amplification. 

APPEAL  AND  EBBOB:     *'Moot"  Questions.     Remanding  a  cause 

8  for  complete  retrial  ntay  render  an  assignment  of  error  wholly 
moot.  So  held  where  the  assignment  was  (1)  excessive  ver- 
dict, (2)  verdict  contrary  to  charge,  (3)  Improperly  permitting 
the  belated  filing  of  a  claim,  and  (4)  refusal  of  a  continuance. 

EVIDENCE:     Conclusion.     It  is  objectionable  to  permit  a  witness, 

9  after  reciting  what  was  said,  to  interject  the  statement,  "He 
as  much  as  said  that,  you  know.' 


»» 


TBIAL:     Order  of  Evidence.     One  may  be  permitted  to  show  the 

10  amount  of  his  expenditures  for  which  recovery  is  sought,  be- 
fore proving  the  contract  giving  right  to  recover  therefor. 

EVIDENCE:     Hearsay.     Testimony  that  a  third  party  "consented" 

11  to  a  contract  is  not  hearsay  when  plaintiff's  claim  is  that  the 
making  of  such  contract  was  conditional  on  the  consent  of  such 
third  party. 

• 

TBIAL:     Examination — Question  Not  Bevealing  Purpose.     One  may 

12  not  complain  of  the  exclusion  of  a  question  which  does  not  re- 
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veal  what  was  sought  to  be  proven,  and  counsel  makes  no  state- 
ment of  what  he  expects  to  prove. 

WITKESSES:     Transaction  wltb  Deceased.    The  interest  which  will 

13  exclude  a  witness  from  testifying  to  a  transaction  with  a  de- 
ceased must  be  direct  and  immediate, 

WITNESSES:      Traasactlon   with   Deceaaed— Disqualifying    "Inter- 

14  est."  A  guardian  who,  under  a  claim  that  decedent  obligated 
himself  to  pay  for  the  care  of  the  guardian's  wards,  prays  for 
an  allowance  for  the  wards  from  decedent's  estate  is,  irrespec- 
tive of  her  position  as  a  plaintiff,  incompetent  to  testify  to  the 
terms  of  the  contract  with  decedent,  or  to  any  essential  fact 
dependent  on  the  contract  when  it  appears  that,  if  the  prayer 
be  granted,  a  fund  will  be  created  from  which  the  guardian 
will  be  personally  reimbursed  for  large  outlays  made  for  her 
wards. 

VERDICT:    Motion  for  Direction — ^Waiver  and  Effect.    A  defendant 

15  who  unsuccessfully  moves  for  directed  verdict  at  the  close  of 
plaintiff's  evidence,  and  does  not  renew  the  motion  at  the  close 
of  all  the  evidence,  waives  error  in  the  ruling;  yet  he  may, 
in  motion  for  new  trial,  continue  to  insist  that  the  evidence 
is  insufficient  to  support  the  verdict. 

Appeal  from  Muscatine  District  Court, — F,  D.  Letts^  Judge. 

July  6,  1920. 

Appellee  has  verdict  and  judgment  against  the  said 
estate,  on  a  claim  that  C.  B.  Kirchner,  in  his  lifetime,  made 
verbal  contract  to  pay  for  the  support  and  education  of 
the  said  wards  of  appellee.  Hence  this  appeal. — Reversed 
and  remanded, 

F,  W,  d  Louise  Eversmeyer  smd  J.  F.  Devitt,  for  ap- 
pellant. 

» 
Hoffman  d  Hoffman  and  Daxclcy,  Jordan  d  Daioley,  for 

appellee. 

Salinger^  J, — I.  There  are  92  "errors  relied  on  for  re- 
versal," and  61  brief  points.    The  two  fill  56  pages  of  print. 
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The  argument  of  the  appellant  upon  these  covers  118  pages ; 
the  reply  brief,  31  pages.  This  is  not  said  by  way  of  crit- 
icism. We  have  no  desire  to  interfere  arbitrarily  with  the 
conception  that  counsel  have  of  their  duty  to  their  client, 
nor  with  their  method  of  presentation.  It  is  said  to  ex- 
plain why  it  is  impossible,  within  the  reasonable  limits  of 
an  opinion,  to  go  into  a  detailed  consideration  of  all  the 
points  raised, — said  to  justify  our  limiting  consideration 
to  what  seems  to  us  to  be  of  outstanding  importance,  and 
to  matters  that  may  require  consideration  on  another  trial. 

II.  Appellant  says  that  plaintiff  does  not  assert  the 
alleged  contract  was  made  with  her  as  guardian;  that  she 
pleads  it  was  made  with  her  as  an  individual;  and  that 

she  has  made  no  assignment  to  the  guard- 

1.  pabtixs:  iaji.    Upon  tliis,  it  is  urged  that  plaintiff  is 

recil    party 

in  Interest.       not  the  real  party  in  interest.    We  hold  the 

point  is  not  well  made,  if  for  no  other  rea- 
son than  that  either  the  maker  or  the  beneficiary  of  a  con- 
tract made  by  one  for  the  benefit  of  the  other  has  standing 
to  sue  on  such  contract. 

III.  The  claim  of  appellee  is  that  one  Kirchner,  now  de- 
ceased, orally  agreed  to  support  and  educate  the  minor 
wards  of  appellee.    We  hold  that  such  claim  is  not  barred 

2.  Limitation  ^^  Subdivision  G  of  Section  3447  of  the 
unwritten '^^  *  Codc.  If  the  coutract  alleged  was  made,  it 
cuted"^on^  *®  ^^^  ^^^  Completed  by  either  party  to  it. 
tract.  Ti^g    children    are    still    to    be    cared    for. 

Money  is  still  to  be  expended.  Appellee  could  have  de- 
ferred the  beginning  of  action  until  the  contract  had  been 
entirely  performed.  It  is,  therefore,  manifest  that,  though 
she  asked  for  an  allowance  to  carry  out  the  contract  com- 
pletely, ajid  did  so  more  than  five  years  after  the  contract 

was  made,  the  statute  does  not  bar  her.  The 
STATDTt  of:  alleged  promise  is  not  within  the  statute  of 
direct  frauds.     Therefore,  the  court  rightly  struck 

obligation.  '  ^       *^ 

out  of  the  pleadings  the  conclusion  that  the 
contract  relied  on  "would  be  invalid  for  the  reason  that 
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parol  evidence  is  incompetent  to  establish  such  contract 
as  the  guardian  attempts  to  set  up."  The  citations  of  ap- 
pellant are  cases  of  a  nakeS  promise  to  meet  the  obligation 
of  another.  If  the  contract  alleged  here  was  made,  the 
promisor  did  not  undertake  to  discharge  tlie  obligation  of 
'  another,  but  to  induce  Agnes  Linnemann  to  expend  time 
and  money  on  the  request  of  the  promisor. 

IV.  There  is  a  complaint  asserting  that  the  court  er- 
roneously struck  out  Paragraphs  5,  6,  8,  and  10  of  the  an- 
swer of  defendant.  Paragraph  5  asserts  the  statute  of 
frauds,  and  its  striking  off  has  been  disposed  of.  Para- 
graphs 6,  8,  and  10  were  not  stricken  at  all. 

V.  Paragraph  3  of  the  answer  had  an  allegation  that 

"the  contract  alleged  by  plaintiff  is  so  vague 
4.  Pleading  :        and  indefinite  that  it  could  not  be  enforced, 
concfusfon,        and  denies  that  said  contract  has  any  valid- 
ity whatever."     This  was  rightly  stricken, 
for  being  a  mere  conclusion  of  law. 

VI.  No  occasion  for  ordering  an  election  arises  where 
5    Election   op    ^^*  ^  single  Contract  is  relied  on,  even  if 

Sngie^wm-        those  who  speak  to  its  creation  differ  as 
tract.  iQ  when  and  where  it  was  made. 

VII.  One  brief  point  charges  error,  "for  the  reason 
that  the  court  erred  in  admitting  testimony  on  behalf  of 
claimant  over  the  objection  of  the  executrix,  as  shown  by 

the  shorthand  notes  of  the  reporter,  taken 

®-  ^11^.   ^f^,     on  said  hearing,  and  in  support  thereof  ap- 

pofnt**  ^^^^^    pellant  cites  and  relies  upon  the  facts  and 

authorities  stated  in  Points  3,  5,  6,  7,  10, 
11,  12,  13,  and  14  hereof."  Another  complaint  is  the  court 
should  have  sustained  that  part  of  the  motion  for  new  trial 
which  charged  that  "the  court  erred  in  sustaining  objec- 
tion to  testimony  offered  in  behalf  of  the  executrix,  as 
shown  by  the  official  report  of  the  shorthand  reporter,  taken 
upon  the  said  trial,  and  in  support  thereof  they  cite  and 
rely  upon  the  facts  and  authorities  set  out  in  Points  23, 
24,  25,  and  26  hereof."    Another  brief  point  is,  "The  court 
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erred  in  giving  the  eighth  instruction  on  its  own  motion  to 
the  jury,"  and  that  there  wa«  like  error  as  to  the  ninth 
instruction  and  the  tenth.  We  have  settled  that  these  are 
too  broad  and  vague  to  obtain  appellate  review. 

VIII.  As  to  Instructions  4  and  9,  no  exception  was 
taken.  No  complaint  now  made  of  Instructions  3,  6,  7,  10, 
and  11  was  raised  by  any  exception  to  the  charge.     The 

charge  terminated  liability   on  attainment 

'•  SS.'c'JiinV^-       o'  majority,  but  failed  to  say  that  liability 

no^^Spiicft.      would  be  terminated  by  the  death  of  either 

or  both  of  the  children  before  majority.  Ap- 
pellant complains  because  such  a  limitation  was  not  added. 
The  charge  was  right,  as  far  as  it  went.  The  failure  to 
add  what  should  be  done  if  there  was  a  death  during  mi- 
nority constitutes  a  mere  paucity,  and,  as  no  instruction 
was  offered  on  the  point,  that  paucity  may  not  now  be  made 
the  ground  for  reversal. 

IX.  The  opening  statement  of  counsel  for  appellee  is 
complained  of  on  the  ground  that  it  was  an  argument  on 
the  merits.  We  have  examined  the  argument  set  out  in  the 
abstract  with  care,  and  see  nothing  in  it  that  makes  the 
permitting  it  an  abuse  of  discretion.  Nor  do  we  feel  at 
liberty  to  interfere  with  the  discretion  the  court  had,  by 
holding  that,  as  matter  of  law,  the  argument  went  beyond 
a  reasonable  and  fair  statement  of  what  counsel  construed 
that  evidence  to  be  which  he  expected  to  adduce.  In  so 
far  as  it  can  be  claimed  statements  made  in  this  opening 
argument  were  mere  conclusions,  there  is  nothing  to  con- 
sider here,  because,  as  to  these,  the  court  sustained  ob- 
jections. 

Moreover,  it  is  settled  in  this  jurisdiction  that,  where 
there  is  a  reversal  on  other  grounds,  the  question  of  mis- 
conduct of  counsel  is  a  moot  one.  Davis  v.  Hansen,  187 
Iowa  583. 

Other  complaints  raise  questions  that  have  become  moot. 
It  is  said  that  the  verdict  is  contrary  to  the  charge  of  the 
court,  and  that  the  verdict  is  excessive.    It  may  not  offend 
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in  either  respect  on  retrial,  even  if  we  as- 

^'   emoe:  ^^      sumed  it  did  so  now.    As  to  the  matter  of 

question*.         permitting  the  claimant  to  file  an  alleged 

new  claim  after  she  had  largely  concluded 
her  evidence  and  was  about  to  rest  her  case,  and  the  over- 
ruling of  motion  for  continuance  on  that  account,  these 
court  actions  are  very  largely  discretionary.  And  they 
have  become  moot,  because,  on  the  new  trial,  it  will  be  im- 
material that  a  continuance  was  refused;  and  the  tiling  of 
the  alleged  new  claim  will  have  been  made  far  in  advance 
of  the  trial. 

X.  A  witness  was  asked  what  the  decedent  said,  if  any- 
thing, "about  furnishing  money."  Objection  was  made  that 
this  called  for  an  objectionable  statement  and  conclusion 

of  the  witness,  and  the  objection  overruled. 

9.    EriDBxciB :        There  was  testimony  that  the  decedent  said, 

conciuBion.         "Well,  he  wanted  them  educated,  he  wanted 

them  kept  together  and  raised  right,"  and 
that  decedent  was  anxious  for  Mrs.  Linnemann  to  take  the 
children,  and  that  slje  had  responded  she  didn't  know  how 
she  could  take  them;  that  decedent  wanted  the  children 
to  be  kept  together,  where  he  could  visit  them;  that  he 
would  see  Mrs.  Linnemann  was  paid  for  it;  that  he  would 
furnish  the  keeping,  and  that  "he  as  much  as  said  that,  you 
know."  This,  also,  was  objected  to  for  being  an  objection- 
able opinion,  statement,  and  conclusion;  and  the  objec- 
tion overruled.  In  these  rulings,  we  find  no  reversible 
error,  but  suggest  that,  on  retrial,  the  witness  be  not  per- 
mitted to  say,  "He  as  much  as  said  that,  you  know." 

XI.  Testimony  as  to  what  had  reasonably  been  ex- 
pended in  the  maintenance  and  schooling  of  these  children 
was  rightly  admitted.     Appellee  could  not  make  her  case 

by  any  one  piece  of  testimony.    In  the  event 

10. Trial:  ^^  ^^^  succeeding  in  showing  that  the  al- 

evfdence.  legcd  coutract  was  made,  the  testimony  as 

to  the  reasonableness  of  these  expenditures 
would  bear  on   the  amount  of  allowance   that   should   be 
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made.  Of  course,  such  testimony  avails  the  claimant  noth- 
ing, if  it  shall  transpire  that  she  has  failed  to  prove  the 
existence  of  the  alleged  contract. 

As  to  the  evidence  received  on  what  was  customary 
schooling,  appellant  urges  that  it  should  not  have  been  re- 
ceived, because  there  was  no  showing  as  to  the  surround- 
ings of  the  parties,  nor  as  to  the  education  or  social  stand- 
ing of  C.  B.  Kirchner,  throwing  light  on  what  he  meant 
by  education,  if  he  ever  used  such  a  term.  No  matter  what 
he  may  have  meant  by  the  term,  it  was  still  competent  to 
show  what  it  would  reasonably  cost  to  educate  these 
children. 

XII.  There  was  testimpny  that,  when  decedent  made 
the  proposal  for  the  care  of  the  children,  Mrs.  Linnemann 
said  she  would  have  to  consult  \^dth  her  husband  about  it. 

She  was  questioned  as  to  whether  her  hus- 

11. Evidence:        band  had  agreed  that  she  might  keep  the 

hearsay.  children.     Objection   was   made   that   this 

called  for  hearsay,  and  asked  for  the  con- 
clusion and  opinion  of  the  witness.  The  answer  was  that 
the  husband  felt  like  the  witness  did;  that  they  were  not 
prepared  to  take  on  any  additional  expense  at  that  time; 
but  that,  when  she  told  him  the  agreement  she  had  made 
with  decedent,  the  husband  consented,  under  those  con- 
ditions, to  take  the  children.  A  motion  to  strike  urged 
that  this  answer  was  an  objectionable  conclusion.  AH  these 
objections  were  overruled,  and  we  think  rightly  so.  It  was 
all  part  of  an  attempt  to  prove  that  a  contract  had  been 
made.  On  the  evidence  of  the  appellee,  the  making  of  the 
contract  depended  upon  the  consent  of  the  husband.  On 
that  theory,  it  was  proper  for  her  to  state  that  the  husband 
had  consented  to  the  making  of  the  contract,  and  so  saying 
was  neither  hearsay  nor  an  objectionable  conclusion.  It 
was,  in  effect,  a  way  of  testifying  that  a  contract  had  been 
completed. 

XIII.  Barney  Kirchner  was  a-sked  this  question : 
"You  may  state  whether  or  not,  on  Sunday  afternoon, 

prior  to  the  death  of  your  daughter,  in  February,  1910,  you 
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had  a  talk  with  her  in  which  she  told  you — " 

This  was  objected  to  on  the  ground  that  things  were 

put  into  the  question   which  the  daughter 
^^' amination^:^       may   have   told    the    witness;    that   it   was 
JevSitog  """^     leading ;  and  that  it  was  an  attempt  to  get 
purpose.  evidence  before  the  jury  which  would  be  in- 

admissible if  asked  as  a  question.     It  was  sustained,  and 
that  ruling  is  complained  of. 

The  argument  assumes  that  the  ruling,  excluded  a  dec- 
laration by  the  decedent,  and  that  such  declarations  were 
competent  to  rebut  the  claim  of  the  plaintiff.  There  was 
no  profert,  and  we  do  not  feel  warranted  to  assume  what 
appellant  does. 

XIV.  Appellant  concedes  the  record  does  not  show 
decedent  knew  the  children  were  at  Cedar  Rapids,  but  urges 
tl\at  appellee  claims  the  reason  that  decedent  wanted  her 
to  take  the  children  was  that  they  should  be  kept  together 
where  he  could  visit  them.  I^pon  this,  it  is  assigned  as 
error  that  the  court  excluded  testimony  that  decedent 
never  visited  the  children  at  Cedar  Rapids.  We  would  not 
reverse  on  the  point,  but  suggest  that  such  testimony  might 
well  be  admitted. 

XV.  One  A.  M.  Parmeter  was  objected  to,  under  the 
prohibition  of  Code  Section  4(504.  The  theory  of  the  ob- 
jection was  that,  as  grandfather,  he  might  sometime  be 

made  liable  to  support  these  children,  under 
13. Witnesses:       Section  2217  of  the  Code  of  1897.    We  hold 

transaction  * 

deceased  ^^*^^    objection    was    rightly    overruled,    be- 

cause the  liability  created  by  that  statute 
did  not  make  the  witness  directly  and  immediately  inter- 
ested, within  the  provisions  of  Section  4604. 

XVI.  The  suit  is  brought  by  Agnes  Linnemann,  guard- 
ian. Over  apt  objection,  she  was  permitted  to  give  testi- 
mony which  tended  to  establish  the  contract  alleged  by  her 
14.  Witnesses  :       ^^  *^^  claim  filed  by  her.     She  argues  that 

wuh^^de-^"        the  reception  of  said  testimony  did  not  vio- 
q^^Sjing'*^       late  some  of  the  provisions  of  Code  Section 

4604.     If  that  be  granted,  yet  it  is  of  no 


'interest. 
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avail,  if  other  provisions  of  that  statute  do  condemn  the 
receiving  of  her  testimony.  One  of  the  prohibitions  of  that 
statute  is  that,  in  such  a  transaction  as  this  proceeding, 
no  one  may  testify,  if  he  be  a  "person  interested  in  the 
event"  of  the  proceeding.  Was  this  witness  thus  inter- 
ested? The  claim  filed  alleged  that  she  entered  into  oral 
contract  with  one  C.  B.  Kirchner,  now  deceased,  by  the 
terms  of  which  Kirchner  was  to  pay  for  the  keeping  and 
education -of  the  children,  Bernard  and  Gladys  Parmeter, 
for  whom  Agnes  Linnemann  is  acting  as  guardian.  In  fair 
effect,  it  is  further  pleaded  that,  by  the  terms  of  this  con- 
tract, this  witness  was  to  take  these  children  in  charge, 
was  to  keep  and  care  for  them,  and  to  supervise  their 
education.  There  is  a  further  plea  that  the  guardian  has 
already  expended  large  sums  of  money  for  that  education 
and  for  their  necessities,  and  has  done  so  out  of  means  that 
she  has  earned,  and  others  which  have  been  given  to  her 
by  her  husband ;  and  it  is  further  averred  that  a  large  sum 
is  justly  due  for  the  board  and  keeping  and  care  of  these 
children  for  a  term  of  years.  The  guardian  introduced  re- 
ceipts, showing  payments  she  had  made  for  the  education 
of  these  children,  and  it  was  put  before  the  court  that  there 
had  been  other  expenditures  made  by  her  in  their  behalf, 
for  medical  attendance,  clothing,  and  the  like.  The  defense 
of  the  ruling  receiving  the  testimony  concerning  the  con- 
tract made  between  Linnemann  and  Kirchner  is  indicated 
in  a  statement  by  counsel  in  open  court.  Tt  declared  that 
the  claimant  was  not  suing  for  money  for  herself,  but  for 
an  allowance  to  be  made  to  her  wards,  and  that  the  only 
purpose  of  offering  these  evidences  of  her  exT)enditure8 
was  "to  show  how  much  it  has  been  costing  these  children 
to  live,  not  with  the  idea  of  recovering  for  it,  but  to  show 
how  much  really  Mr.  Kirchner  had  agreed  to  pay  out." 
We  are  not  prepared  to  hold  that,  because  this  guardian 
was  not  asking  a  judgment  for  herself,  for  expenditures 
made  by  her  under  the  alleged  contract,  that,  therefore,  she 
does  not  have  an  immediate  and  direct  interest  in  establish- 
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ing  the  existence  of  that  contract.  We  feel  clear  a  wit- 
ness may  be  so  interested  as  to  be  disqualified  to  speak 
to  certain  subjects,  though  he  seeks  no  recovery  in  the 
very  suit  in  which  he  is  thus  testifying.  Witnesses  have 
been  held  disqualified  for  interest^  though  they  made  dis- 
claimer of  the  right  to  recover.  That  was  the  holding  in 
Ivers  V.  Ivers,  61  Iowa  721,  at  723.  There,  plaintiff,  as 
administrator  of  the  estate  of  Martha  Ivers,  brought  ac- 
tion to  recover  of  defendant  the  value  of  certain  property 
which,  it  was  alleged,  belonged  to  the  estate  of  decedent, 
and  as  to  which  it  was  claimed  that  defendant  took  pos- 
session of  and  appropriated  the  same.  One  Ann  Johnson, 
daughter  of  the  decedent  Martha,  was  inquired  of  respect- 
ing certain  personal  communications  between  the  witness 
and  deceased.  It  will  be  noticed  that  this  heir  could  get 
no  judgment  in  that  case,  but  that,  if  the  action  went 
against  the  defendant,  she  would  have  a  right  to  claim  a 
share  of  the  judgment,  based  upon  misappropriation  of 
property  of  the  estate.  It  was  held  her  testimony  was 
rightly  rejected,  although  she  filed  a  disclaimer  in  which 
she  '^disclaims  all  interest  in  this  action,  or  the  result 
thereof,  and  all  and  every  interest  in  the  personal  estate  of 
Martha  Ivers,  deceased."  The  holding  in  this  court  was 
based  on  the  statement  that  "the  disclaimer  9i  the  witness 
did  not  operate  as  a  release  of  her  interest."  Surely,  a 
statement  by  counsel  that  the  testimony  of  Agnes  Linne- 
mann  was  not  offered  with  the  idea  of  recovering  for  her 
what  it  had  cost  the  children  to  live,  was  not  a  relinquish- 
ment of  her  right  to  be  paid  for  what  she  had  expended 
in  their  behalf,  should  an  allowance  be  made  to  pay  for 
the  maintenance  of  the  children  because  the  court  found 
that  Kirchner  had  made  a  contract  to  pay  therefor. 

True,  we  have  held  that  the  interest  which  disqualifies 
the  witness  must  be  legal,  certain,  and  immediate  (Birge 
V.  RMneharty  36  Iowa  369) ;  and  that  the  witness  must  be 
interested  in  the  sense  that  be  will  either  gain  or  lose  by 
the  direct,  legal  operation  and  effect  of  the  judgment,  or 
in  the  sense  that  the  record  will  be  legal  evidence  for  or 
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against  him  in  some  other  action  {Wormley  v,  Hamburg, 
40  Iowa  22).  The  same  rule  prevails  as  to  the  interest 
required  to  permit  intervention.  Reard  v,  Freiden,  184 
Iowa  823.  The  suit  involved  whether  a  promissory  note, 
given  for  bank  stock  purchased,  should  be  surrendered  by 
an  insolvent  bank,  and  whether  plaintiff's  status  as  a  stock- 
holder should  be  canceled,  so  that,  in  addition  to  receiving 
back  his  note,  he  would  be  released  from  obligation  to 
contribute  as  a  stockholder.  We  held  the  creditors  of 
that  bank  had  the  right  to  intervene.  Our  argument  was 
that,  if  plaintiff  prevailed,  It  would  diminish  what  the 
interveners  could  collect,  and  that,  therefore,  they  had  the 
direct  and  immediate  interest  required,  even  on  the  test 
whether  they  would  gain  or  lose  by  the  direct,  legal  effect 
and  operation  of  the  judgment.  We  are  unable  to  dis- 
tinguish this  case  from  that  of  Freiden,  in  principle.  It 
is  as  certain  as  that  there  will  be  seed  time  and  harvest 
that,  if  this  suit  fails  because  the  alleged  contract  is 
found  not  to  be  established,  this  witness  will  lose  thou- 
sands of  dollars;  that,  on  the  other  hand,  if  she  succeeds 
in  proving  the  allied  contract,  she  will  obtain  a  fund 
out  of  which  to  satisfy  claims  she  has  because  she  acted 
under  the  contract.  Though  she  asked  for  no  direct  al- 
lowance to  her,  she  did  assert  that  a  certain  contract  was 
made.  She  testified  to  what,  if  believed,  l)roved  she  had 
expended  money  for  things  which  the  contract  stipulated 
Kirchner  should  pay  for.  So,  she  testified  to  what  gave 
her  an  immediate  right  to  reimbursement,  if  an  allowance 
was  m,ade  to  the  wards  because  of  the  alleged  contract. 
She  testified  to  how  much  she  had  expended  under  the 
terms  of  the  contract.  No  one  has  urged  that  these  ex- 
penditures were  improper.  It  may  not  be  argued  for  this 
appellee  that  she  testified  falsely  in  saying  how  much  she 
had  expended.  If  she  fails  to  establish  the  contract,  she 
loses  all  this  expenditure.  For  it  is  quite  manifest  the 
little  children  have  nothing  wherewith  to  pay,  and,  for 
that  matter,  it  is  doubtful  whether  they  could  be  held  to 
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be  under  any  obligation  to  repay.  With  the  contract  es- 
tablished, she  will  be  reimbursed  for  a  very  large  outlay. 
On  failure  to  establish  the  contract,  she  must  lose  this  re- 
imbursement, and  obtain  nothing  for  her  outlays.  It 
"would  strain  reason  to  hold  that  she  was  not  interested 
in  the  e\'ent  of  this  proceeding — was  not  directly  and  im- 
mediately interested  in  whether  the  contract  to  which  she 
testified  should  be  adjudged  to  have  been  made.  Her  tes- 
timony is  within  both  the  letter  and  spirit  of  the  statute. 
That  statute  seeks  to  protect  those  who  have  become  un- 
able to  utter  a  denial  of  testimony  that  seeks  to  seize 
estates  they  have  left  behind.  The  reason  of  the  statute 
rests  on  the  fear  that,  without  it,  there  will  be  a  tendency 
to  have  testimony  against  one  dead,  swayed  by  self-interest. 
Both  the  letter  and  the  spirit  of  the  statute,  therefore,  ex- 
clude this  testimony  that  the  alleged  contract  was  entered 
into.  The  same  excludes  testimony  to  the  effect  of  what 
acts  were  done  in  reliance  upon  the  alleged  contract.  The 
keeping  of  and  the  expenditure  for  these  children  is  not 
binding  on  the  estate  of  the  decedent,  unless  the  contract 
alleged  was  made.  It  follows  that,  if  the  witness  may  not 
speak  to  the  contract,  she  may  not  speak  to  any  essential 
thing  dependent  upon  the  contract,  or  to  anything  making 
recovery  thereon  possible.  It  follows  she  may  not  speak 
either  to  the  making  of  the  contract  or  that  certain  things 
done  by  her  were  done  in  reliance  upon  its  terms.  What 
she  did  gives  her  no  right  to  recover,  unless  the  contract 
be  proved.  Prohibited  from  testifying  to  tlie  existence  of 
the  contract,  all  evidence  which  is  effective  only  where  the 
contract  is  competently  established,  is  prohibited,  as  much 
as  testimony  that  the  contract  was  made.  We  there- 
fore  hold  that  the  court  erred  in  overruling  the  objections 
to  this  testimony. 

XVII.  A  motion  to  direct  verdict,  made  at  the  close 
of  the  testimony  for  the  plaintiff,  urged  there  was  no  com- 
petent testimony  of  the  existence  of  the  alleged  contract. 
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This  motion  was  overruled,  and  was  not  re- 
*^' motion^for     *  peated ;  therefore,  we  cannot  review  its  over- 
waiw^^and        ruling.     True,  the  motion  for  a  new  trial 
^ '  repeats  that  it  was  error  to  overrule  the 

motion  to  direct,  but  our  decisions  all  agree  that  nothing 
is  gained  by  such  an  exception  in  motion  for  new  trial. 
But  as  well  settled  is  it  that  failure  to  repeat  the  motion 
to  direct  does  not  bar  urging  in  motion  for  new  trial  that 
the  verdict  returned  is  not  sustained  by  the  evidence.  If, 
then,  we  must  find  there  is  no  competent  evidence  of  the 
alleged  contract,  so  much  of  the  motion  for  new  trial  as 
urges  the  insufficiency  of  the  evidence  must  be  held  to  have 
been  well  made.  As  a  result  of  our  holding  that  the  tes- 
timony of  Agnes  Linnemann  may  not  be  considered,  there 
is  no  evidence  to  sustain  the  •  making  of  the  alleged  con- 
tract, unless  the  testimony  of  the  witness  A.  M.  Parmeter 
supports  the  claim  that  said  contract  was  made.  For  one 
thing,  this  witness  states  that  what  he  speaks  to  occurred 
at  a  stated  time,  and  on  a  described  occasion;  while  the 
testimony  of  Agnes  claims  the  contract  to  have  been  made 
at  a  different  time  and  occasion.  But  waive  that, — does 
the  testimony  of  Parmeter  make  a  case  for  the  jury?  To 
shorten  the  discussion,  let  us  concede  pro  arguendo,  that 
this  witness  testified  decedent,  O.  B.  Kirchner,  proposed 
to  Agnes  Linnemann  just  such  a  contract  as  she  asserts. 
The  trouble  is  that,  though  this  is  granted,  the  testimony 
of  this  witness  is  merely  a  corroboration  of  the  testimony 
of  the  plaintiff,  wherein  she  makes  clear  that  she  refused 
to  accept  the  proposition,  and  took  it  under  advisement, 
and  for  consultation  with  her  husband.  All  this  witness 
heard  merely  demonstrates  that  the  parties  did  not  come 
together  while  he  was  present.  It  follows  his  statement 
that  the  children  were  taken  to  Cedar  Rapids  is  no  evidence 
that  they  were  taken  because  of  an  acceptance  of  Kirchner's 
proposal,  of  which  acceptance  this  witness  confessedly 
knows  nothing.  Mrs.  Linnemann  alone  is  able  to  supply 
this  missing  link,  and,  as  we  have  seen,  is  not  permitted 
to  do  so.    We  are,  therefore,  constrained  to  hold,  on  the 
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record  before  us,  that  so  much  of  the  motioa  for  new  trial 
as  asserted  the  verdict  to  be  without  support  should  have 
been  sustained.  This  speaks  to  the  case  as  it  now  stands, 
while  there  is  no  competent  evidence  that  the  contract  was 
made.  And  she  may  testify  on  what  she  did  under  the 
contract  if  its  existence  be  ever  competently  shown. 

XVIII.  Possibly  appellants  are  raising  the  question 
whether  there  is  not  a  total  failure  to  prove  acceptance. 
Assuming  that  the  point  is  properly  before  us,  we  prefer 
not  to  determine  it  on  this  appeal.  Having  held  there  is 
no  competent  evidence  of  a  contract,  we  should  not  now 
determine  finally  whether  there  is  no  proof  of  acceptance. 
It  will  be  time  enough  to  say  whether  a  jury  could  find 
that  there  was  no  contract  because  there  was  no  acceptance, 
when  we  have  competent  evidence  in  the  record  to  show 
that  a  contract  was  even  proposed. 

XIX.  We  stop  here,  because  other  complaints  jpre- 
senting  alleged  errors  have  been  made  harmless  by  our 
final  decision,  and  because  other  matters  are  not  likely  to 
occur  on  retrial. 

For  the  matters  disposed  of  in  Division  XVII  and 
XVIII  of  this  opinion,  the  cause  is — Reversed  and  re- 
tnanded. 

Weaver,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Love  Brothers,  Incorporated,  Appellee,  v.  J.  C.  Mardis, 

Appellee,  et  al..  Appellant. 

MECHANICS'  LIENS:  Personal  Contracts  with  Owner's  Agent. 
1  Contracts  by  an  agent  in  his  own  name,  (1)  pursuant  to  his 
contract  with  the  owner,  (2)  for  the  benefit  of  the  owner,  and 
(3)  with  the  owner's  approval,  bind  the  owner's  property, 
even  though  the  materialman  originally  supposed  he  was  con- 
tracting with  the  owner's  contractor. 
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PBHTOIPAL  and  AQENT:    Betaining  Benefit  and  Denying  Aiithor- 

2  Ity.  A  principal  may  not  retain  the  benefits  of  a  contract  and 
then  deny  the  authority  of  an  agent  to  enter  into  such  contract. 

MECHANICS'  LIENS:     Timely  Filing.    The  issue  whether  a  lien 

3  was  filed  within  30  days  becomes  quite  unimportant  when  it 
is  conceded  that  the  materialman  filed  within  90  days,  and  the 
court  finds  that  he  was  a  principal  contractor. 

Appeal  from  Polk  District  Vourt. — Thomas  J.  Guthrie, 

Judge. 

March  10,  1920. 

Bbhearing  Denied  July  6,  1920. 

Suit  to  foreclose  a  mechanics'  lien.  There  was  a  de- 
cree for  the  plaintifify  and  the  defendant  Iowa  Congregation- 
al Hospital  Association  has  appealed. — Affirmed. 

Craig  T.  Wright  and  L.  M.  Qrimes,  for  appellant. 

Halloran  d  Starkey,  for  appellee. 

Evans,  J.— ^I.  The  defendant  Mardis  is  known  in  the 
record  as  the  "contractor,"  and  the  Hospital  Association 
as  the  "owner."  In  Angust,  1914,  they  entered  into  a  con- 
,    „  ,       tract   for   the   construction   of   a   hospital 

Liens  :  per-      building  in  the  city  of  Des  Moines.    Mardis, 

sonal  con-  °  "^  ' 

tracts  with        as   Contractor,   undertook  the  construction 
agent  for  the  Hospital  Association  as  owner.    The 

plaintiffs  furnished  certain  material  and  performed  certain 
labor  in  the  erection  of  stairways  and  elevators  in  said  im- 
provemeut,  pursuant  to  contract  with  Mardis.  The  con- 
tract between  the  Hospital  Association  and  Mardis  is 
denominated  in  the  record  as  a  "percentage  contract :"  that 
is  to  say,  Mardis  did  not  agree  to  construct  the  building 
for  any  fixed  price.  He  did  agree  to  construct  the  same 
for  actual  cost,  plus  a  profit  to  himself  of  ten  per  cent  of 
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such  cost.  The  contract  constituted  Mardis  as  the  agent 
of  the  Hospital  Association,  for  the  purpose  of  employing 
all  labor  and  purchasing  all  material  to  be  used  in  the 
performance  of  the  contract.  All  his  contracts  of  employ- 
ment and  purchase  were  to 'be  subject  to  the  approval  of 
the  building  committee  of  the  Hospital  Association.  One 
of  such  contracts  entered  into  by  Mardis  was  with  the 
plaintiff  herein,  and  out  of 'such  contract  this  suit  has 
arisen.  The  contract  was  entered  into  by  Mardis  in  his 
own  name,  and  not  in  the  name  of  his  principal.  At  the 
time  it  entered  into  such  contract  with  Mardis,  the  plain- 
tiff supposed  that  it  was  dealing  with  him  as  a  contractor. 
Later,  it  discovered  the  terms  of  the  contract  between 
Mardis  and  the  Hospital  Association.  Thereupon,  it 
claimed  to  recover  from  such  Hospital  Association  as  its 
principal  debtor.  It  also  filed  a  mechanics'  lien.  It  claims 
its  right  to  a  lien,  either  as  a  principal  contractor  or  as  a 
subcontractor. 

The  general  nature  of  the  defense  set  up  is  that  the 
plaintiff  had  chosen  to  enter  into  a  contract  personally 
with  Mardis,  and  that  it  must  look  to  Mardis  alone  for 
payment;  that  defendant  is  not  liable  to  plaintiff  as  an 
undisclosed  principal,  because  Mardis  did  not  assume  to 
act  as  agent  in  such  transaction,  and  because,  further, 
Mardis  was  not  authorized  as  agent  to  enter  into  such  a 
contract  in  his  oa^ti  name ;  that,  in  October,  1917,  the  plain- 
tiff rendered  a  statement  of  account  to  Mardis  for  an 
amount  then  accrued  on  its  contract,  being  the  sum  of 
11,200,  and  that  the  defendant  thereupon  paid  such  amount 
to  Mardis,  in  the  belief  that  the  plaintiff  was  looking  to 
Mardis  for  payment.  The  sum  total  of  plaintiff's  contract 
was  $2,011,  of  which  amount,  the  sum  of  $1,500  has  been 
paid.  Defendant  pleads  also  an  election  by  plaintiff  to 
look  to  Mardis  as  its  debtor,  and  pleads  an  estoppel  by 
reason  of  the  defendant's  payment  to  Mardis  while  the 
plaintiff  was  treating  Mardis  as  its  debtor. 

To  put  the  argument  of  defendant  in  a  very  few  words, 
it  contends  that,  though  Mardis  was  constituted  its  agent 
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under  its  contract,  he  did  not  act  as  such  agent  in  his  con- 
tract, with  the  plaintiff;  that  the  defendant  cannot  be  held 
as  an  undisclosed  principal,  because  Mardis  had  no  au- 
thority to  represent  it  as  an  undisclosed  principal,  or  to 
enter  into  contract  for  defendant  in  his  own  name.  The 
briefs  on  both  sides  have  been  devoted  largely  to  the  nature 
and  extent  of  the  liability  of  an  undisclosed  principal.  We 
may  as  well  assume,  preliminary  to  further  discussion,  that 
the  defendant  would  not  be  liable  as  an  undisclosed  prin- 
cipal, unless  the  contract  with  the  plaintiff  was  entered 
into  by  Mardis  pursuant  to  his  contract  with  the  Hospital 
Association,  and  unless  it  was  fairly  authorized  by  the  de- 
fendant, either  by  the  terms  of  the  contract  or  by  the  sub- 
sequent acceptance  of  benefits  thereunder.  There  is  no 
question  of  apparent  agency  involved.  The  plaintiff  did  not 
enter  into  the  contract  in  reliance  upon  any  supposed 
agency,  because  it  knew  none.  We  turn,  therefore,  to  the 
facts  in  the  record. 

The  pivotal  question  of  fact  is:  Did  Mardis  intend  to 
enter  into  the  contract  with  plaintiff  for  the  benefit  of  the 
defendant,  and  pursuant  to  his  contract  with  it?  If  yea, 
did  he  exceed  his  authority  by  entering  into  such  contract 
in  his  own  name?  We  may  set  forth  here  sufiScient  of  the 
contract  to  throw  light  upon  this  question,  without  as- 
suming to  set  it  out  at  length : 

"This  agreement  made  this  22d  day  of  August,  1914,  by 
and  between  J.  C.  Mardis  Company,  as  party  of  the  first 
part,  hereinafter  designated  the  'contractor,'  and  the 
Iowa  Congregational  Hospital  Association  of  Des  Moines, 
Iowa,  second  party,,  hereinafter  designated  the  'owner,' 
witnesseth:  That  in  consideration  of  the  mutual  agree- 
ment herein  contained  the  parties  agree  with  each  other  as 
follows : 

"First:  The  contractor  agrees  that  he  will  construct  in 
the  most  substantial  and  workmanlike  manner,  the  follow- 
ing described  work,  to  wit:  A  3-story  and  basement  and 
subbasement,    fire-proof   hospital   building   at   Fourteenth 
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and  Clark  Streets,  Des  Moines,  Iowa.  Alternate  No.  3 
may  be  accepted  by  the  owner  provided  he  does  so  within 
a  reasonable  length  of  time.  Alternates  No.  2,  No.  5  and 
No.  7,  are  a  part  of  this  contract.    ♦    ♦    ♦ 

"Sixth:  The  owner  liereby  appoints  the  contractor  his 
duly  authorized  agent  for  the  employment  of  all  labor  and 
purchase  of  all  material  necessary  for  the  construction  of 
the  work  and  authorizes  the  contractor  to  purchase  all  said 
materials  for  the  owner's  account.  The  owner  agrees  to 
pay  the  weekly  pay  rolls  and  all  material  and  other  bills 
direct  when  same  have  been  passed  for  payment  by  the 
contractor,  subject  to  the  conditions  set  forth  in  Section 
eleven  (11)  of  this  contract. 

"Seventh:  The  contractor  shall  receive  all  material  and 
check  same  as  to  quality  and  quantity.    ♦    ♦    ♦ 

"Eleventh :  The  contractor  agrees  that  he  will  not  pur- 
chase any  materials  for  the  owner's  account  for  use  in 
the  construction  of  the  work  unless,  or  until,  the  price  and 
quantity  thereof  has  been  approved  by  the  owner.  He  will 
furnish  the  owner  a  statement  of  the  prices  of  all  materials 
he  propolis  to  purchase;  and  if  within  five  (5)  days  from 
delivery  thereof  to  the  owner,  the  same  shall  not  have  been 
disapproved  in  writing  by  the  owner,  the  price  or  prices 
shall  be  deemed  to  have  been  approved.  The  contractor, 
however,  shall  have  the  right  to  make  small  purchases  from 
time  to  time  of  materials  that  shall  be  reciuired,  without 
submitting  the  price  thereof  to  the  owner,  and  may  pur- 
chase same  without  further  authority  from  the  owner;  the 
total,  however,  of  any  individual  purchase  shall  not  ex- 
ceed three  hundred  fifty  dollars  (1350.00).  In  case  the 
owner  shall  disapprove  any  of  the  prices  submitted  by  the 
contractor,  the  extent  of  any  delay  caused  thereby  shall  be 

added  to  the  time  in  which  this  contract  is  to  be  completed. 

*     «     * 

"Twelfth:  The  contractor  agrees  to  render  the  owner 
a  weekly  statement  of  all  pay  rolls  and  a  monthly  state- 
ment of  all  expenditures,  which  the  owner  agrees  to  pay  to 
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the  contractor  within  five  (5)  days  after  receipt  of  each 
statement.    ♦    ♦    ♦ 

"Fifteenth :  Upon  final  completion  and  final  acceptance 
by  the  owner  and  upon  the  payment  by  the  owner,  to  the 
contractor  of  the  amount  then  unpaid,  and  owing  to  him 
the  contractor  agrees  to  execute  and  deliver  in  due  form 
a  general  release  under  seal  to  the  owner  of  all  claims, 
demands  and  cause  of  action,  of  every  nature,  and  to  give 
the  owner  final  and  complete  receipts  and  acquittances." 

We  quote  as  follows  from  the  contract  entered  into  by 
Mardis  with  the  plaintiff: 

"This  agreement  made  and  entered  into  this  3rd  day  of 
April,  1917,  by  and  between  J.  C.  Mardis  Company  of  the 
first  part  and  Love  Brothers,  Incorporated,  of  the  second 
part,  witnesseth:  That  the  said  Love  Brothers,  Incorpo- 
rated, agrees  and  hereby  binds  himself  to  furnish  all  labor 
and  material  necessary  to  execute  and  finish  complete  ele- 
vator enclosures  and  stairs  for  Iowa  Congregational  Hos- 
pital as  directed  below  and  according  to  the  drawings  and 
specifications  prepared  for  said  work  by  Proudfoot,  Bird  & 
Rawson,  architects,  for  and  in  consideration  of  the  sum  of 
f2,011.00  for  the  work  done  on  the  aforesaid  build- 
ing.   »    ♦    ♦ 

"It  is  further  agreed  by  the  party  of  the  first  part,  that 
in  consideration  of  the  faithful  performance  of  this  con- 
tract by  the  party  of  the  second  part  he  hereby  agrees  to 
pay  the  said  Love  Brothers,  Incorporated,  the  aforesaid 
sum,  85  per  cent  to  be  paid  as  the  work  progresses,  and  in 
accordance  with  the  terms  of  the  original  contract  between 
the  first  party  to  this  contract  and  the  owner  of  the  prop- 
erty. Final  payment  to  be  made  within  30  days  after  com- 
pletion of  the  work  and  acceptance  of  same  by  the  ar- 
chitects." 

We  have  quoted  sufficiently  from  the  contract  of  plain- 
tiff to  show  that  it  purported  to  be  entered  into  pursuant 
to  the  contract  of  Mardis  with  the  Hospital  Association. 

If  there  wa8  anything  in  the  contract  between  Mardis 
and    the    Hospital    Association    which    directly    required 
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Mardis  to  enter  into  contract  for  material  in  the  name  of 
his  principal,  it  mnst  be  found  in  the  excerpts  which  we 
have  above  quoted.  The  defendant  relies  upon  Paragraph 
11  of  such  contract,  and  especially  the  first  sentence  there- 
of. It  will  be  noted  therefrom  that  the  contractor  was 
forbidden  to  "purchase  any  materials  for  the  owner's  ac- 
count" until  price  and  quantity  had  been  approved  by  the 
owner.  It  is  contended  that  the  phrase  "for  the  owner's 
account"  is  the  equivalent  of  "in  the  owner's  name."  As- 
suming that  such  phrase  will  bear  such  construction,  it 
is  not  a  necessary  construction.  The  record  contains  ample 
evidence  of  the  construction  which  the  parties  themselves 
put  upon  it.  All  the  contracts  for  material  entered  into 
by  Mardis  were  in  writing.  A  form  of  contract  was  used 
by  him,  which  is  referred  to  in  the  record  as  "standard." 
All  the  contracts  were  written  upon  such  blank  form,  and 
were,  in  that  respect,  uniform.  They  all  purported  to  be 
entered  into  by  Mardis  as  purchaser.  Each  and  all  of  them 
were  submitted  to  the  building  committee  of  the  Hospital 
Association  in  advance  of  their  execution,  and  were  ap- 
proved pursuant  to  the  original  contract.  The  contract 
with  plaintiff  is  one  of  such  uniform  contracts.  Na  ques- 
tion was  ever  raised  as  to  the  propriety  of  having  these 
contracts  made  in  the  name  of  Mardis.  On  the  contrary, 
one  member  of  the  building  committee  testified  as  a  wit- 
ness that  they  deemed  it  probable  that  Mardis  could  make 
contracts  more  beneficial  to  his  principal  by  making  the 
same  in  his  own  name  than  he  could  otherwise.  The  ex- 
penditures under  these  contracts  were  all  reported  by 
Mardis,  as  required  by  his  contract  with  the  Hospital  As- 
sociation. On  October  9,  1917,  he  reported  expenditures 
under  seven  of  these  purchasing  contracts.  He  asked  for 
partial  payments  on  each  of  them,  to  a  total  sum  of  $5,066. 
One  of  these  contracts  so  reported  was  that  of  plaintiff, 
and  $1,200  was  called  for  thereunder.  The  full  sum  of 
$5,066  was  paid  to  Mardis  by  one  check.  The  foregoing 
is  a  sufficient  indication  of  the  mutual  construction  which 
the  Hospital  Association  and  Mardis  put  upon  their  own 
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contract,  as  to  whether  Mardis  was  forbidden  to  make  his 
purchasing  contracts  in  his  own  name,  or  whether  it  was 
permissible  to  him  to  withhold  disclosure  of  his  agency 
and  to  enter  into  such  contracts  in  his  own  name.  It  is 
beyond  doubt  that  the  committee  of  the  Hospital  Associa- 
tion approved  that  method  of  contracting  by  Mardis,  and 
that  it  was  deemed  a  performance  of  his  duties  as  agent, 
under  the  terms  of  his  contract  with  the  Hospital  Associa- 
tion. The  payment  made  by  the  committee  was  in  strict 
accord  with  such  contract.  The  agreement  therein  was 
that  the  "owner  agrees  to  pay  to  the  contractor  within  five 
days  after  the  receipt  of  each  statement."  Clearly  and 
concededly  it  was  the  duty  of  Mardis  to  have  applied  the 
sum  so  paid  to  him  upon  the  respective  purchasing  con- 
tracts. But  his  duty  arose  out  of  his  agency,  and  was  a 
duty  he  owed  to  his  principal. 

It  must  be  said,  therefore,  that  the  contract  with  plain- 
tiflf  was  entered  into  by  Mardis  for  the  benefit  of  his  prin- 
cipal, and  that  there  was  no  breach  of  duty  or  excess  of 
authority  on  his  part  in  entering  into  the  same  in  his  own 
name. 

If  this  question  were  a  doubtful  one,  the  Hospital 
Association  is  confronted  with  an  insurmountable  ob- 
stacle to  its  defense,  in  that  it  has  knowingly  received  and 
2    Principal         ^^^^^  retains  the  benefit  of  the  performance  of 

retainin^jT' ■       ^^^^  Contract  thus  entered  into  in  its  behalf. 

d^^ytaj?*"^        It  cannot  plead  a  want  of  authority  in  its 

authority.  agent  to  enter  into  the  contract,   while  it 

retains  the  fruit  of  it. 

II.    There  is  some  dispute  in  the  record  as  to  whether 
the  claim  for  mechanics'  lien  was  filed  within  30  days  from 
the  date  of  the  final  performance  of  the  contract.    The  con- 
clusion   which    wo    have    re«ached    and    an- 
^'  LTE^^^'^*''       nounced   in  the  foregoing  division  renders 

flihig^  *^^^  dispute  unimportant.     If  the  contract 

of  plaintiflF  is  to  be  deemed  a  contract  with 
the  Hospital  Association  as  principal,  then,  to  that  extent, 
the  plaintiff  was  a  principal  contractor,  and  not  a  sub- 
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contractor.    If  a  principal  contractor,  then  concededly  its 
claim  was  filed  in  time. 

It  is  also  urged  that  the  decree  entered  in  the  district 
court  is  inconsistent  in  that  personal  judgment  was  entered 
against  both  the  principal  and  agent,  Mardis.  It  is  true 
that,  ordinarily,  if  the  principal  is  liable,  the  agent  is  not. 
But  this  is  not  necessarily  so.  It  is  always  in  the  power 
of  the  agent  to  make  himself  liable,  by  a  personal  under- 
taking on  his  part.  Whether  Mardis  did  so  in  this  case, 
we  will  not  inquire.  He  did  not  defend,  and  has  not  ap- 
pealed. The  question  of  his  liability,  therefore,  is  not  be- 
fore us.    The  decree  entered  below  must  be — Affirmed, 

Weaver,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


Gladys  McKbnny,  Appellee,  v.   J.   M.   Davis,  Appellant. 

ASSAtTLT  ANI>  BATTERY:     Other  Offensee  to  Show  Purpose.    In 

1  damage  action  for  lascivious  assault,  evidence  of  an  unaUeged 
previous  and  nonremote  assault  on  plaintiff  is  admissible,  as 
bearing  on  defendant's  purpose  in  making  the  later  assault, 
on  which  recovery  is  sought. 

EVIDENCE:     Lascivious  Relation  of.  Parties.     In   damage  action 

2  for  lascivious  assault,  statements  by  defendant  to  plaintiff  and 
others,  suggestive  of  a  lascivious  disposition  toward  plaintiff, 
are  admissible,  as  tending  to  prove  such  disposition. 

TRIAL:     Misconduct  in  Argument — ^Inadequate   Objection.     Objec- 

3  tion  to  improper  argument  is  waived  by  the  objecting  counsel 
by  tacitly  directing  the  arguing  counsel  to  proceed  with  his 
argument,  after  a  controversy  as  to  the  propriety  of  the  argu- 
ment. 

TRIAL:     Verdict — ^Impeachment.     Jury-room   arguments  based   on 

4  the  evidence  may  not  be  shown  by  affidavits. 

Appeal  from  Harrinon  District  Court, — Shblbt  CullisoN; 

Judge. 


I . . ,. 
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July  6, 1920. 

Action  for  damages  consequent  upon  alleged  assaults 
resulted  in  a  verdict  and  judgment  for  plaintiff.  The  de- 
fendant appeals. — Affirmed. 


J.  A.  Murray,  for  appellant. 

Burke  d  Welch  and  Robertson  d  Havens,  for  apx)ellee. 

Ladd^  J. — I.    The  petition  is  in  two  counts,  one  alleging 
that  defendant  had  assaulted  plaintiff  about  September  1, 
1917,  with  the  purpose  of  having  intercourse  with  her,  and 
1    Assault  and    ^^^  other  that  he  did  so  about  February  15, 
BAmRT:  *       1918     After  plaintiff  had  testified  concern- 
show"  *^  ^^S  the  assault  first  alleged,  she  swore  that, 

purpose.  later  in  the  year,   defendant  came  to  the 

house  w^here  she  lived,  and,  over  objection,  was  permitted 
to  relate  that  he  then  put  his  arms  about  her,  pulled  at 
her  dress,  arid  undertook  to  get  her  into  an  adjoining  bed- 
room, saying  that  she  "would  have  to  come  through,  be- 
cause there  was  nobody  there"  but  the  two.  She  also 
swore,  over  objection,  that  he  hurt  her  by  taking  hold  of 
and  jerking  her;  that  it  made  her  nervous  and  sick  for  a 
month  or  so.  This  last  evidence  tended  to  show  the  extent 
and  nature  of  the  assault  upon  her,  and,  as  we  think,  was 
admissible  for  that  purpose.  The  evidence  of  the  assault 
itself  was  clearly  admissible,  as  bearing  on  his  purpose 
and  object  in  making  the  assault  in  February  following. 
Smith  V.  HendriXy  149  Iowa  255.  As  pointed  out  in  Ma- 
wich  17.  Elsey,  47  Mich.  10  (10  N.  W.  57) : 

"In  view  of  the  nature  of  the  injuries  charged,  and 
of  the  issue,  it  was  competent  to  show,  if  it  were  true, 
that  his  previous  manner  towards  her  had  been  lascivious, 
^d  such  as  to  imply  that  he  was  coveting  her  person. 
It  would  not  have  been  the  giving  of  proof  of  an  in- 
dependent and  collateral  cause  of  action;  for  the  offer  was 
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not  to  show  any  conduct  amountiog  to  a  cause  of  action, 
nor  would  it  have  been  proof  of  matters  indicative  of 
general  depravity  or  wickedness,  as  a  ground  of  argument, 
that  he  was  hence  more  likely  to  commit  the  acts  im- 
puted. But  it  would  have  been  a  submission  of  evidence 
to  explain  surrounding  circumstances,  and  show  that  the 
defendant's  antecedent  manner  and  state  of  mind  towards 
the  plaintiff  had  tended  in  the  direction  of  th^  particular 
acts  complained  of,  and  that  the  different  incidents  were 
but  parts  of  the  same  line  of  conduct;  and  the  evidence, 
if  believed,  would  naturally  have  lent  credence  to  the 
plaintiff's  case." 

II.  Testimony  of  conversations  between  the  parties 
hereto  over  the  telephone,  in  one  of  which  defendant  is  said 
to  have  suggested  that  plaintiff  come  to  his  office,  and  in 

another  of  which  he  proposed  to  go  "hazel- 
2.  Evidence:         ^ut  hunting,"   and   said  that  her   husband 

lasciviouB  °' 

^^artVwT  ^^  '^^^  ^^*  have  to  go,"  was  received,  over  ob- 
jection. The  ruling  was  correct;  for  tlie 
purported  conversations  tended  to  prove  his  lascivious  dis- 
position toward  her.  For  the  same  reason,  tlie  testimony 
of  Brown,  that  defendant  had  said  to  him  that  he  believed 
he  could  put  his  arms  around  and  hug  plaintiff,  but  could 
not  have  intercourse  with  her,  Avas  admissible.  He  was  a 
married  man  at  the  time,  and  she,  with  her  husband,  was  in 
his  employment  on  his  farm.  Their  three  children  were 
living  with  them,  and  there  appears  to  have  been  no  oc- 
casion for  his  remarks,  other  than  expressing  his  own 
inclinations. 

III.  An  attorney  for  plaintiff,  in  the  course  of  his  ar- 

gument, referred  to  the  statement  of  plain- 

^'  Jonduct  m"'     tiff's  husband,  which  was  stricken  on  mo- 

fnfdwSite        tion,   that  he  had   ''heard  he    [defendant] 

object  on.  ^^  ^^^^  y^^^^  ^^  ^  man;"  when  counsel  for 

defendant  objected,  "as  improper  argument,"  and  there- 
after moved  to  "strike  out  the  argument  of  counsel  as  im- 
proper." 
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'^Mr.  Robertson :  I  didn't  understand  that  the  statement 
was  stricken. 

"Mr.  Murray :  That  is  all  right.  If  it  had  not  been,  you 
don't  need  to  make  any  argument  about  it.  Go  ahead  with 
the  argument,  Mr.  Welch. 

"Mr.  Welch:  If  you  want  the  argument  stricken,  you 
can  have  it  go  out. 

"Mr.  Murray:  Let  Mr.  Welch  take  care  of  this  part 
of  it." 

As  there  was  no  ruling,  the  court  must  have  regarded 
what  counsel  for  appellant  said  as  waiving  the  objection. 
As  he  advised  the  orator  to  go  on  with  his  argument,  in- 
stead of  taking  advantage  of  his  consent  that  what  he  said 
be  stricken,  there  was  no  other  conclusion  to  reach. 

There  was  but  one  other  objection,  and  that  related  to 

plaintiff's  home,  and  how  plaintiff  regarded 
^'  Teidirt:!m-  it.  This  was  within  the  record,  and  not 
peachment.        open  to  Criticism. 

Complaint  is  made  that  the  jury  was  not  instructed  for 
what  purpose  the  evidence  of  the  transaction  at  the  farm 
should  be  considered.  No  instruction  of  this  kind  was  re- 
quested, and,  under  the  well-established  rule,  in  the  ab- 
sence of  a  request,  the  court  is  not  required  to  give  such 
an  instruction. 

The  affidavit  of  a  juror  was  filed  in  support  of  motion 
for  new  trial,  in  which  he  recited  the  arguments  used  in 
the  jury  room,  based  on  the  evidence  adduced,  by  suggest- 
ing untenable  reasons  for  the  verdict.  Such  matters  inhere 
in  the  verdict  of  the  jury,  and  may  not  be  established  by 
affidavits.  This  is  so  well  settled  as  to  not  require  argu- 
ment. No  fact  appears  to  have  been  asserted,  not  shown 
by  the  evidence.  It  was  otherwise  in  Douglass  v.  Agne,  125 
Iowa  67,  on  which  the  appellant  relies. 

The  verdict  was  not  excessive,  and,  as  we  discover  no 
reversible  error  in  the  record,  the  judgment  must  be  and 
is — Affirmed. 

Whavbr,  C.  J.,  Gayxor  and  Stevens,  JJ.,  concur. , 
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D.  B.  Maxson^  Appellee,  v.  Mansfield  Cress^  Appellant. 

WATERS  AND  WArEBCOTTBSES:     Natural  Course  of  Drainage— 

1  Evidence.    Evidence  held  to  justify  the  decree  of  the  trial  court 
as  to  the  course  of  natural  drainage. 

ABBITBATIOK'  Ain>  AWABD:     Oral  Agreement  for  Oral  Award. 

2  An  oral  agreement  for  an  oral  award  is  valid. 

FRAUDS,  STATUTE  OF:    Oral  Agreement  in  re  Drainage.    An  oral 

3  agreement  to  arbitrate  a  dispute  as  to  the  course  of  natural 
drainage  over  lands  is  not  within  the  statute  of  frauds. 

Appeal  from  Linn  District  Court. — ^F.  O.  Ellison,  Judge. 

July  6,  1920. 

Action  in  equity  to  restrain  the  defendant  from  ob- 
structing a  natural  waterway.  Cross-petition  by  defend- 
ant, also  praying  an  injunction.  The  material  *  facts  are 
stated  in  the  opinion.  The  court  dismissed  defendant's 
cross-petition,  and  caused  a  decree  to  be  entered  in  favor 
of  plaintiff,  substantially  as  prayed.  Defendant  appeals. — 
Affirmed. 

Redmond  d  Stewart,  for  appellant. 

Voris  d  Haas,  for  appellee. 

Stevens,  J. — I.     Plaintiff  is  the  owner  of  the  N^  and 

the    SE14    of    the    NW14,    and    the     defendant    of    the 

SW14  of  the  NWi/i  of  Section  31,  Township  85,  Range 

1.  Waters   and     7.  "  He  alleges  in  his  petition  that,  during 

^cBSEs:  all  of  the  time  referred  to  therein,  and  for 

?ourse^of  many  years  prior  to  his  ownership  of  the 

erfdence.'  lauds  described,  there  was  and  is  a  natural 
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swale  or  watercourse,  extending  from  a  point  near  the 
southeast  corner  of  plaintitf's  land  in  a  northwesterly  di- 
rection to  a  point  near  the  northeast  corner  of  defendant's 
land,  which  it  enters  a  short  distance  south  of  said  corner, 
and  thence,  extending  in  a  northwest,  westerly,  and  south- 
westerly course,  crosses  defendant's  land;  that  the  said 
swale  or  watercourse  serves  as  an  outlet  for  large  quan- 
tities of  surface  water,  accumulating  thereon  and  in  the 
vicinity  thereof;  that  the  defendant  has  placed  an  obstruc- 
tion or  dam  composed  of  rocks,  dirt,  and  debris  of  various 
kinds  across  said  waterway  on  his  40,  near  the  northeast 
corner,  thereby  diverting  and  causing  the  surface  waters 
to  flow  to  the  north  and  northwest  over  the  lands  of  plain- 
tiff, to  his  great  damage.  In  a  second  count  of  his  peti- 
tion, he  alleges  that,  in  1913,  for  the  purpose  of  perma- 
nently settling  and  adjusting  all  controversy  between  the 
parties  as  to  the  natural  course  of  drainage,  he  and  de- 
fendant orally  selected,  and  agreed  to  submit  the  question 
to,  five  farmers  residing  in  the  vicinity;  that  the  parties 
named  as  arbitrators  subsequently  vicAved  the  premises, 
and  unanimously  agreed  and  averred  that  the  natural 
course  of  drainage  was  across  the  lands  of  defendant,  sub- 
stantially as  alleged  in  Count  1  of  plaintiff's  petition ;  and 
that,  notwithstanding  said  agreement  and  award,  the  de- 
fendant persists  in  obstructing  said  waterway  by  said  dam, 
as  above  stated.  Plaintiff  prays  that  the  defendant  be 
permanently  enjoined  from  interfering  in  any  way  with 
the  natural  flowage  of  surface  water  across  his  premises, 
and  that  he  be  required  to  remove  the  dam,  and  for 
damages. 

Defendant,  for  answer,  after  admitting  the  formal  al- 
legations of  plaintiff's  petition,  denied  that  a  swale  or 
natural  watercourse  extends  from  the  lands  of  plaintiff  on 
and  across  the  southwest  quarter  of  Section  31,  and  avers 
the  fact  to  be  that  the  natural"  coursie  of  drainage  is  to 
the  northwest,  onto  the  lands  of  plaintiff ;  that  one  Wallace 
Thomas,  who  was  then  the  owner  of  said  northwest  quar- 
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ter,  more  than  50  years  before  this  controversy  arose, 
caused  a  ditch,  on  the  south  side  of  the  northwest  40  there- 
of, and  for  a  short  distance  north  and  south  from  the 
northeast  corner  of  defendant's  tract,  and  intersecting 
therewith,  to  be  constructed,  for  the  purpose  of  carrying 
away  the  surface  water  coming  from  the  southeast;  and 
that  said  system  of  drainage  was  continuously  maintained 
thereafter,  until  the  plaintiff  permitted  the  said  ditches 
to  become  filled  and  obstructed  with  earth  and  debris, 
causing  the  water  to  flow  upon  the  lands  of  defendant; 
that  the  said  ditches  became  an  easement  appurtenant  to 
defendant's  land,  and  an  easement  on  the  plaintiff's  land; 
and  that  the  defendant  is  entitled  to  have  the  same  opened 
and  maintained;  and,  by  way  of  cross-petition,  prays  that 
plaintiff  be  enjoined  from  allowing  same  to  become  ob- 
structed, and  that  he  be  peremptorily  ordered  to  remove 
all  such  obstructions  therefrom,  and  to  keep  said  alleged 
drainage  system  open.  Defendant  further  admitted  that 
an  attempt  was  made  to  arbitrate  the  differences  between 
the  parties,  but  denies  that  the  arbitrators  selected  agreed 
or  made  an  award,  either  orally  or  in  writing. 

The  court  found  that  there  was  a  natural  watercourse 
or  swale  across  the  land  of  defendant,  and  ordered  him 
to  remove  the  obstruction  placed  therein,  and  permanently 
enjoined  him  from  in  any  way  interfering  with  the  flowage 
of  surface  water  in  the  said  natural  waterway,  and  dis- 
missed his  cross-petition. 

It  is  conceded  that  the  sui*face  waters  accumulating 
thereon  and  from  a  somewhat  extensive  area  to  the  south- 
east flow,  in  the  natural  course  of  drainage,  across  plain- 
tiff's southeast  40  toward  the  northwest;  that  there  is  a 
ditch  of  small  dimensions,  extending  from  the  southeast 
comer  thereof  the  greater  part  of  the  way  east  and  west 
across  the  south  side  of  the  northwest  40,  intersecting  with 
a  smaller  ditch,  situated  on  the  southeast  40,  extending 
a  few  rods  south  along  the  east  line  of  defendant's  40,  all 
located  substantially  as  the  alleged  Thomas  ditch;  that, 
about  12  years  prior  to  the  trial,  the  defendant  caused  a 
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quantity  of  rock  to  be  deposited  across  a  depression  at  a 
point  about  15  rods  south  and  3  or  4  rods  west  of  the 
northeast  corner  of  his  tract;  and  that  a  portion  of  the 
rock  was  removed  by  him  some  time  after  the  alleged  sub- 
mission of  the  controversy  between  the  parties  to  ar- 
bitration. 

William  Thomas,  called  by  the  defendant,  testified  that 
he  and  Thomas  Biggs,  by  the  use  of  a  team  and  scraper, 
in  1866  excavated  a  ditch  which  is  designated  herein  as 
the  Thomas  ditch,  to  distinguish  it  from  a  later  ditch, 
which  we  have  designated  the  Dutton  ditch.  In  this  he 
is  corroborated  by  William  Andrews,  who,  at  the  time,  re- 
sided with  his  mother  on  the  north  8  acres  of  the  south- 
west 40. 

W.  R.  Dutton,  whose  father,  at  one  time,  owned  the 
Maxson  land,  testified  that  he  lived  thereon  for  36  years 
before  plaintiff  purchased  the  land  in  1912,  and  that  there 
was  no  ditch  on  the  south  side  of  the  northwest  40,  or  east 
of  defendant's  tract  on  the  southeast  40,  prior  to  about 
1907,  when  the  present  ditches  were  excavated  by  him; 
and  the  testimony  of  two  other  men  who  were  present  upon 
the  trial  corroborates  Dutton  in  all  essential  details.  All 
of  them  testified  that  they  excavated  the  east  and  west 
ditch  with  a  4-horse  road  grader,  and  that  no  ditches 
were  previously  visible  in  that  vicinity. 

David  Newman,  another  witness,  testified  that  he  had 
lived  near  the  lands  in  question  for  30  years;  that  he 
worked  for  Mr.  Dutton  about  18  years  ago  on  the  Maxson 
land;  and  that  no  ditches  were  at  that  time  observable 
thereon. 

The  defendant  and  other  members  of  his  father's  family 
testified  that  the  ditches  were  dug  as  claimed  by  Thomas, 
and  continuously  thereafter  kept  open.  According  to  the 
testimony  of  plaintiff,  the  purpose  of  digging  the  ditch 
on  the  south  side  of  the  northwest  40,  which  was  done 
with  the  road  grader,  Avas  to  construct  a  road  for  his 
private  use. 
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It  further  appears  without  dispute  in  the  evidence  that 
a  gate  opening  from  the  southeast  quarter  onto  the  north- 
east quarter  of  plaintiff's  tract  at  the  northwest  corner 
was  maintained  for  a  great  many  years,  and  later  removed, 
a  short  distance  east.  It  is  claimed  by  the  older  wit- 
nesses for  defendant  that  the  north  and  south  ditch  passed 
under  the  gate,  and  intersected  with  the  east  and  west 
ditch,  through  which  the  surface  waters  flowed  to  the 
northwest,  and  finally  to  the  southwest,  to  the  higliway 
along  the  west  side  of  defendant's  40.  Four  of  the  five 
alleged  arbitrators  were  called  on  behalf  of  the  plaintiff, 
and  testified  that  they  viewed  the  premises,  carefully  ob- 
serving the  elevations  of  the  land  and  the  natural  course 
of  drainage,  and  that  it  was  the  unanimous  conclusion 
of  the  arbitrators  that  it  was  across  the  northeast  corner 
of  defendant's  tract,  near  his  north  line,  running  thence 
westerly  in  a  southwesterly  direction  to  said  highway.  It 
appears  to  be  conceded,  also,  that,  in  time  of  heavy 
freshets,  the  water  passing  over  defendant's  land  would, 
to  some  extent,  spread  out  to  the  north,  over  the  north- 
west 40. 

The  general  surface  of  the  lands  in  question  is  sub- 
stantially level,  and  we  are  not  aided  in  our  investigation 
by  elevations.  Defendant  places  considerable  emphasis 
upon  the  alleged  Thomas  ditch,  dug  more  than  50  years 
ago.  No  witness  was  called  by  plaintiff  to  deny  that  a 
ditch  was  dug,  as  claimed  by  him;  but  there  is  evidence 
that,  for  more  than  36  years  preceding  the  trial,  no  such 
ditch  was  visible ;  and  it  is  established,  without  substantial 
conflict  in  the  evidence,  that  one  Button,  whose  father 
owned  the  Maxson  land,  excavated  the  present  ditch  on 
the  south  side  of  the  northwest  40,  with  a  4-horse  road 
grader.  It  is  conceded  by  him  that  he  subsequently 
cleaned  the  ditch  out,  on  two  or  more  occasions.  Of 
course,  the  evidence  of  plaintiff's  witnesses  that  no  ditch 
was  visible  on  the  premises  until  one  was  placed  there  by 
Dutton,  12  or  13  years  ago,  does  not  necessarily  conflict 
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with  the  testimony  of  Thomas  and  other  witnesses  who 
corroborate  him  as  to  the  existence  of  the  ditches  referred 
to  by  him.  It  does,  however,  tend  to  show  that,  for  many 
years  prior  to  the  Diitton  ditch,  the  alleged  system  was 
not  in  working  condition.  It  appears  that  the  rock  dam 
complained  of  was  erected  about  the  time  the  ditches  were 
excavated  by  Button,  whether  imm^ediately  before  or  after 
is  not  shown.  The  north  side  of  defendant's  40  is  in  past- 
ure, and  it  is  conceded  that  there  is  a  depression,  fully 
sodded  over,  extending  west  for  several  rods  from  the  dam. 
According  to  the  testimony  of  defendant,  the  rock  and 
earth  were  placed  there  for  the  purpose  of  filling  a  hole, 
and  keeping  the  water  from  going  west  in  the  depression, 
or  dead  fun-ow,  as  claimed  by  plaintiff.  Four  of  the  five 
disinterested  parties  who  were  chosen  to  arbitrate  the  con- 
troversy found,  as  arbitrators,  and  gave  it  as  their  opinion 
as  witnesses,  that  the  natural  course  of  flowage  was  across 
the  northeast  corner  of  defendant's  tract ;  thence  in  a  west- 
erly and  southwesterly  direction  across  the  same  to  a  high- 
way on  the  west  side  thereof.  Numerous  witnesses  called 
by  defendant  testified  that  the  surface  water  formerly  ran 
across  the  northeast  corner  of  his  40,  but  that  it  continued 
in  the  same  direction  onto  plaintiff's  land,  and  finally  to 
the  southwest,  across  defendant's  land,  a  short  distance 
east  of  the  highway.  Manifestly,  if  the  Thomas  ditches 
ever  existed,  they  were  placed  there  for  the  purpose  of 
preventing  the  surface  water  from  crossing  the  northeast 
corner  of  defendant's  tract,  and  to  carry  it  around  the  cor- 
ner thereof,  and  west  across  plaintiff's  land.  It  is  impos- 
sible to  determine  from  the  evidence  how  long  this  con- 
dition continued,  but  it  appears  to  us  from  the  evidence 
that  it  must  have  ceased  to  exist  many  years  before  the 
Button  ditches  were  dug,  with  the  digging  of  which  de- 
fendant apparently  had  nothing  to  do. 

It  is  difficult  to  determine  from  the  conflicting  evidence 
the  exact  course  of  drainage  at  the  point  in  question ;  and, 
while  we  are  left  in  some  doubt  thereby,  we  are  disposed 
to  follow  the  view  of  the  trial  court.    The  ditches,  and  also 
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the  depression,  are  very  shallow,  and  indfcate  that  the 
course  of  the  water  may  be  easily  diverted  to  the  west  or 
northwest.  We  have  not  attempted  to  set  out  all  of  the 
facts  on  either  side  deemed  material  by  counsel,  but  have 
only  called  attention  to  a  few  of  the  more  important 
matters. 

II.  It  is  earnestly  argued  by  counsel  for  appellant  that 
the  evidence  wholly  fails  to  establish  a  completed  arbitra- 
tion of  the  controversv,  for  the  reason  that  no  award  in 

writing  was  made  or  signed  by  the  arbi- 

2,    Arbitbation        ,.,.,,,,, 

AND  Award:     trators.    That  there  was  an  oral  agreement 

oral   aOTee- 

ment  for  to  submlt  the  matter  to  arbitration  is  con- 

oral  award. 

ceded,  but  defendant  claims  that  the  under- 
standing and  agreement  were  that  the  award  should  be  in 
writing,  so  that  it  could  be  recorded.  He  so  testified. 
Plaintiff,  however,  denied  that  anything  was  said  about 
a  written  award,  and  both  parties  concede  that  the  finding 
of  the  arbitrators  was  to  be  final,  conclusive,  and  binding 
upon  them. 

The  five  parties  selected  as  arbitrators  were  mutually 
agreed  upon,  and  all  of  them  appear  to  have  been  notified 
by  defendant  of  their  selection,  and  he  thought  the  prem- 
ises were  visited  and  inspected  by  them  for  the  purpose  of 
settling  the  controversy.  According  to  the  testimony  of 
th^  arbitrators,  nothing  was  said  by  them  to  the  defendant 
about  an  award  in  writing.  They  all  agree,  however,  that, 
at  the  suggestion  of  the  other  members,  Mr.  Deekin,  after 
he  went  home,  prepared  a  brief  finding,  to  which  he  at- 
tached a  rough  sketch,  indicating  the  natural  course  of 
drainage  as  found,  which  corresponds  in  all  material  re- 
spects with  the  contention  of  plaintiff.  This  finding  was 
signed  by  two  of  the  arbitrators  only;  but  four  of  them 
testified  that  the  agreement  was  unanimous,  and  that  the 
sketch  offered  in  evidence  was  in  accordance  therewith. 
The  remaining  arbitrator  testified  that  no  agreement  was 
reached,  and  that  they  were  divided  three  to  two  in  favor 
of  the  defendant.  The  arbitrators,  while  on  the  premises, 
arranged  to  meet,  on  the  following  day,  at  a  designated 
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place,  aod  go  to  a  near-by  village,  for  the  purpose  of  signing 
the  award,  but,  due  to  a  misunderstanding,  one  of  them 
did  not  appear  at  the  place  agreed  upon,  and  nothing  fur- 
ther was  done  about  a  written  award.  The  arrangement 
for  an  award  in  writing,  as  stated,  was  made  at  the  sug- 
gestion of  one  of  the  arbitrators,  and  was  not  based  upon 
the  alleged  agreement  testified  to  by  defendant. 

The  record  is  not  clear  as  to  how  or  when  the  parties 
were  notified  of  the  conclusion  of  the  arbitrators,  but  it 
is  manifest  that  they  soon  learned  thereof. 

It  is  true  that  the  proceedings  to  settle  the  controversy 
by  arbitration  were  informal,  but  they  seem  to  be  within 
our  holding  in  Skrable  r.  Pryne,  93  Iowa  691.  The  agree- 
ment for  an  award  in  writing,  testified  to  by 

statltb  op:    plaintiff,  is  not,  we  think,  sustained  by  the 

ment  in  re       evidence.    The  parties  had  a  right  to  agree 

orally  to  submit  their  differences  to  others 
for  settlement,  and  to  bind  themselves  irrevocably  thereby, 
without  the  formality  of  a  written  award.  This  they  ap- 
parently did.  Some  claim  is  made  by  counsel  for  appel- 
lant that  the  allied  oral  agreement  to  arbitrate  is  void, 
under  the  statute  of  frauds.  This  contention  cannot  be 
sustained.  The  agreement  did  not  involve  a  question  of 
title,  or  interest  in  real  estate,  but  went  no  further  than 
to  settle  a  controversy  as  to  the  natural  course  of  surface 
water.  The  decree  of  the  court  required  defendant  to  re- 
move the  dam  or  obstruction  referred  to,  and  not  to  in- 
terfere in  any  way  with  the  natural  flowage  of  surface 
water.  The  decree  is  in  harmony  with  the  facts,  as  dis- 
closed by  the  record,  and  we  see  no  reason  for  interference 
therewith.    It  is,  therefore, — A  firmed. 

Weaver,  C.  J.,  Ladd  and  Gatnor,  JJ.,  concur. 
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JoHX   S.   Melix,   Appellant,  v.   Albert    E.   Melin   et  al., 

Appellees. 

PARTITION:    Collusion  In  Sale.    Bidders  at  referee's  sale  in  parti- 

1  tion  may  band  themselves  together  for  a  joint  purchase  of  the 
property,  so  long  as  nothing  is  done  to  Interfere  with  free 
competition  in  the  bidding. 

BECEIVEBS:     Validity  of  Sale  to  Becelver.     A  receiver  may  pur- 

2  chase,  at  a  referee's  sale  in  partition,  the  property  of  which 
he  is  receiver,  when  his  position  as  receiver  has  brought  to  him 
no  knowledge  not  readily  available  to  all  interested  parties,  and 
there  Is  no  opportunity  for  conflict  between  his  individual  in- 
terest and  the  interest  of  such  parties. 

Appeal   from    Webster   District    Court, — R.    M.    Wright, 

Judge. 

July  6,  1920. 

Appeal  from  an  order  confirming  the  sale  of  land  by 
referee  in  partition. — Affirmed. 

E,  H.  JohuMm  and  E.  Luther  Melin,  for  appellant. 

Price  d  Burnquisty  for  appellees. 

Ladd,  J. — I.  Upon  the  death  of  A.  L.  Melin,  title  to 
his  farm  of  200  acres  passed  to  his  five  sons  and  one  daugh- 
ter. The  claim  of  the  latter  thereto,  by  virtue  of  an  alleged 
contract  with  decedent,  was  finally  rejected  in  Melin  v. 
Melin,  (Iowa)  171  N.  W.  20  (not  officially  reported). 
Thereafter,  sale  of  the  land  was  decreed,  and  partition  of 
the  proceeds.  F.  A.  W.  Johnson  was  appointed  referee, 
and,  after  qualifying,  sold  the  land  at  auction,  June  21st, 
at  |236  an  acre.     The  referee  filed  his  report  of  a  sale  to 
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A.  J.  Challgren,  to  which  was  attached  the  contract  en- 
tered into  by  the  referee  and  the  purchaser,  from  which 
it  appeared  tlmt  $2,000  was  paid  down,  ?5,000  was  to  be 
paid  on  October  1,  1919,  and  the  remainder  on  February 
1,  1920.  The  bid  of  Challgren  was  no  more  than  an  offer 
or  proposition  to  purchase,  until  it  had  been  approved  by 
the  court.  Harney  v.  Crowley,  184  Iowa  1101.  To  the  ap- 
proval of  the  report,  Eben  L.  Melin,  one  of  the  six  children 
of  decedent,  and  owner  of  a  one-sixth  interest  in  the  fann, 
interposed  objections,  in  substance,  as  follOAVs:  (1)  That 
the  proposed  purchaser  was  receiver,  in  possession  of  the 
farm  to  collect  rents  and  otherwise  manage  the  same,  and 
disqualified,  owing  to  such  fiduciary  relation,  to  purchase 
at  the  sale;  (2)  that  there  were  collusive  agreements  to 
depress  the  price  in  bidding;  and  (3)  that  tlie  price  for 
which  the  farm  had  been  sold  was  inadequate. 

The   evidence   failed    to   establish   such   inadequacy   of 
price  as  to  warrant  the  court  in  interfering  with  the  sale 
on  that  ground.     Nor  was  the  evidence  sufficient  to  war- 
rant   the    inference    that    there    had    been 
1.  Partition:        ^ny  improper  competition.     Three  persons 
in^Miie?  attending  the  sale  appear  to  have  entered 

into  an  agreement  to  share  in  paying  for 
the  land,  and  bid  with  that  understanding.  It  also  ap- 
pears that  four  others  had  arranged  with  Challgren,  prior 
to  the  day  of  the  sale,  to  do  likewise,  and  that  Challgren 
was  to  purchase  the  same,  and  the  five  share  in  such  pur- 
chase. But  in  neither  instance  was  there  any  arrangement 
to  depress  the  price  to  be  paid,  or  to  interfere  in  any  man- 
ner with  the  auction.  Neither  group  was  shown  to  have 
had  any  purpose  of  interposing  obstacles  to  the  freest  com- 
petition, nor  to  have  designed  obtaining  the  property  other- 
wise than  fairly.  Aside  from  these  groups,  there  were 
several  individual  bidders  and  others  present,  and  the  sale, 
for  all  that  appears,  was  open,  and  conducted  in  all  re- 
spects in  lawful  manner.  The  law  does  not  prohibit  men 
from  associating  themselves  together,  with  a  view. of  pur- 
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chasing  property  at  public  sales,  provided  this  does  not 
involve  interference  with  that  free  competition  contem- 
plated for  all  judicial  sales.  We  have  been  referred  to  no 
decision  to  the  contrary,  and  there  is  every  reason  for 
allowing  proposed  purchasers  to  make  arrangements  for 
themselves,  for  the  purchase  price  and  disposition  of  the 
property,  if  bought. 

II.  At  about  the  time  the  sister  interposed  her  claim 
that  she  was  the  owner  of  the  entire  farm,  by  virtue  of 
an  alleged  contract  i^dth  decedent,  Challgren  was  appointed 

receiver,  to  rent  the  farm,  collect  rents,  and 
^'  vaiidit^^oi       generally  to  manage  the  same,  pending  the 
?Siliver.  litigation  so  initiated,  and  the  final  disposi- 

tion of  the  land.  He  qualified  as  such,  and 
was  acting  as  receiver  at  the  time  of  bidding  at  the 
referee's  sale,  and  entered  into  the  contract  of  purchase 
in  consequence  of  being  the  highest  bidder.  It  is  con- 
tended that,  because  of  such  relation,  he  was  precluded 
from  bidding  or  becoming  a  purchaser  at  the  referee's  sale. 
Had  the  sale  been  by  him,  as  receiver,  it  would  have  been 
voidable,  and  could  have  been  confirmed  over  the  objection 
of  anyone  interested  in  the  property.  As  to  whether  a 
receiver  in  a  situation  like  that  of  Challgren  may  become 
a  purchaser  at  the  referee's  sale,  the  decisions  are  in  hope- 
less conflict.  On  the  one  hand,  it  is  said  that  the  receiver 
is  in  possession  for  the  benefit  of  all  those  interested  in 
the  property,  and  that  his  relation  is  that  of  trustee,  and 
that  he  owes  the  duty  of  acting  in  entire  good  faitb,  and 
in  the  interest  of  the  cestiiis  que  trust ent.  Nothing  is 
better  settled  than  that  a  trustee  may  not  purchase  at  a 
sale  conducted  by  himself;  and  the  same  rule  applies  to 
receivers.  The  author,  in  High  on  Receivers  (rlth  Ed.), 
Section  19'^  lays  down  the  rule  that : 

"A  receiver  is  regarded  as  occupying  a  fiduciary  rela- 
tion, in  the  sense  that  he  will  not  be  allowed  to  purchase, 
for  his  own  benefit,  property  connected  with  or  forming 
a  part  of  the  subject-matter  of  his  receivership,  or  in  his 
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posseBBion  in  that  capacity.  The  cdurts  will  not  permit 
him,  any  more  than  any  other  trustee,  to  subject  himself 
to  the  temptation  arising  from  a  conflict  between  the  in- 
terest of  a  purchaser  and  the  duty  of  a  trustee.  And  the 
rule  has  its  foundation  in  grounds  of  public  policy,  and  in 
the  peculiar  relation  sustained  by  a  receiver  to  the  fund 
or  estate  in  his  custody,  which  resembles  in  this  respect 
that  of  a  solicitor,  trustee,  or  any  other  fiduciary  rela- 
tion of  a  like  nature,  where  the  same  rule  of  equity  pre- 
vails. Unless,  therefore,  it  clearly  appears  that  it  would 
be  for  the  benefit  of  the  parties  in  interest  to  hold  the  re- 
ceiver to  his  purchase,  he  will  not  be  permitted  to  derive 
any  benefit  from  a  purchase  made  by  himself  of  property 
pertaining  to  his  receivership;  and  whatever  purchase  he 
may  make  will  be  held  to  be  for  the  benefit  of  the  real 
parties  interested,  whose  interests  he  as  receiver  repre- 
sents, and  his  purchase  will  be  held  voidable  at  their  elec- 
tion. And  a  court  of  equity  will  not  ordinarily  permit  a 
receiver  to  become  a  bidder  at  a  sale  of  lands  of  which  he 
had  had  the  previous  management  as  receiver,  it  being  re- 
garded as- of  great  importance  to  the  interests  of  suitors, 
and  to  the  faithful  discharge  of  their  duties  by  receivers, 
that  they  should  be  beyond  the  reach  of  all  temptation 
to  compromise  those  duties." 

See,  also,  Beach  on  Receivers,  Section  282;  Alderson 
on  Receivers,  Section  238.  It  is  to  be  observed  that  this 
text  does  not  limit  the  application  to  sales  conducted  by 
the  receiver  himself.  The  principle,  as  thus  laid  down,  is 
said  to  be  quite  as  applicable  where  the  sale  is  by  the  re- 
ceiver of  premises  in  his  possession,  and  made  by  the 
referee  in  partition. 

In  Anderson  r.  Anderson,  9  Ir.  Ch.  (1846-47)  23,  the  re- 
ceiver sought  permission  to  bid  at  the  sale,  alleging  that 
he  had  made  advances  in  payment  of  head  rent  of  the  prem- 
ises, and  that  no  other  was  disposed  to  bid,  and  that  there 
was  considerable  loss  in  operating  the  mills.  The  Master 
of  the  Rolls,  in  denying  the  application,  entertained  "a 
strong  opinion  of  the  impolicy,  upon  obvious  principles,  of 
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permitting  a  receiver  to  bid  for  the  lands  of  which  he  has 

previously  had  the  management.  I  do  not  find  that  this 
court  has  ever  been  in  the  practice  of  so  doing;  on  the 
contrary,  the  practice  has  been  not  to  suffer  the  receiver 
to  bid.  It  is  of  great  importance  to  the  interests  of 
suitors,  and  to  the  due  and  faithful  discharge  of  their 
duties  by  receivers  of  this  court,  that  they  should  be  beyond 
the  reach  of  all  influence  or  temptation  to  neglect  or  com- 
promise those  duties." 

The  application  was  denied,  unless  there  was  a  showing 
of  peculiar  circumstances,  justifying  the  departure  from 
what  His  Honor  conceived  "should  be  the  general  rule  of 
the  court, — namely,  not  to  permit  the  receiver  to  bid  at 
the  sale  of  the  estate."  See  Eyre  v.  McDonnell,  15  Ir.  Ch. 
(1863-65)  534,  where  the  sale  of  an  annuity  charged  on 
certain  lands  to  a  receiver  in  possession  thereof,  was  set 
aside,  on  application  of  the  vendor's  representative. 

Nugent  v,  Nugent,  11  L.  J.  Ch.  (N.  S.)  271  (1  British 
Huling  Gases  405),  is  directly  in  point.  There,  in  1905, 
the  defendant  in  a  partition  action,  and  part  owner,  was 
appointed  receiver  of  the  rents  and  profits  of  a  house. 
Later,  a  mortgagee  obtained  an  order  giving  her  liberty, 
as  such,  to  take  possession  and  exercise  the  power  of  sale 
by  public  auction.  Though  not  taking  possession,  she  put 
the  house  up  for  sale  at  auction,  and,  in  January,  1906, 
the  defendant,  without  leave  of  court,  instructed  an  agent 
to  bid  at  the  auction  and  purchase  the  property.  On  hear- 
ing, the  trial  court  held  that  the  receiver  could  not  pur- 
chase the  property  without  the  sanction  of  the  court,  even 
though  the  sale  was  made  by  the  mortgagee,  w4th  the  leave. 
On  appeal,  the  ruling  was  affirmed.  The  Master  of  the 
Rolls,  after  remarking  that  "the  court,  in  dealing  with  this 
class  of  cases,  does  not  proceed  upon  the  footing  that  there 
has  been  fraud  or  improper  concealment,  or  any  special 
advantage  taken  by  the  receiver,"  but  that  it  proceeds  upon 
the  general  rule  that,  in  cases  of  this  kind,  the  purchase 
ought  not  to  be  allowed  at  all,  because  it  is  a  dangerous 
thing  to  allow,  as  in  most  cases  it  is  impossible  to  ascer- 
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tain  whether  the  receiver  has  or  has  not  taken  undue  ad- 
vantage of  his  position^  proceeded : 

**What  is  the  position  of  the  receiver  towards  the  bene- 
ficiaries in  tjiis  case?  Plainly,  a  fiduciary  one.  That  can- 
not be  disputed.  It  makes  no  difference  whatever  that  the 
receiver  was  herself  one  of  the  tenants  in  common.  In 
that  character  alone,  she  would  not  have  filled  a  fiduciary 
X>osition;  but  a  receiver  must  be  in  a  fiduciary  position 
to  all  the  tenants  in  common,  and  it  makes  not  a  farthing 
difference  whether  the  receiver  was  herself  one  of  the 
owners.  Then  on  what  ground  can  this  case  be  taken  out  of 
the  usual  rule?  I  fail  to  see  any  ground.  The  receiver, 
being  in  this  fiduciary  position,  and  having  special  op- 
portunities of  knowing  the  rentals  of  the  property  and  the 
other  circumstances,  was  exactly  in  that  position  which, 
in  my  opinion,  brings  the  case  very  plainly  and  strongly 
within  the  rule  of  the  court  that  a  person  in  a  fiduciary 
position,  having  special  means  of  knowledge,  ought  not  to 
be  allowed  to  buy  or  to  bid  for  the  property,  without  the 
leave  of  the  court.  It  is  said,  and  there  is  a  great  deal  of 
plausibility  in  the  argument,  that  this,  after  all,  was  merely 
a  house  in  Brighton,  of  which  there  would  be  no  special 
knowledge.  I  think  we  ought  to  decline  to  go  into  that, 
because,  when  once  we  arrive  at  this  point,  that  the  doc- 
trine of  the  court  does  not  depend  on  the  fact  of  undue 
knowledge,  but  merely  on  the  probability  of  it,  and  that 
the  person  i«§  in  a  position  where  duty  and  interest  are 
in  conflict,  we  ought  not  to  consider  whether,  under  the 
special  circumstances  of  the  particular  proi)erty,  there  is 
any  great  probability  of  fraud." 

Other  justices  concurred,  Buckley,  L.  J.,  saying: 

"A  person  standing  in  a  fiduciary  relation  cannot  be 
allowed  to  put  himself  in  a  position  in  which  his  interest 
and  his  duty  may  conflict  If  he  does  so,  it  is  not  neces- 
sary to  show  that  he  acted  contrary  to  his  duty.  ♦  ♦  • 
When  the  mortgagee  is  selling,  the  mortgagor  may,  no 
doubt,  owe  no  duty  to  the  mortgagee  to  assist  him  in  the 
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sale;  but,  if  he  knows  something  that  may  improve  the 
price,  it*  would  be  his  interest  to  put  it  forward.  The 
receiver,  who  stands  in  a  fiduciary  relation  to  the  mort- 
gagor, or  the  parties  to  the  action  constituting  the 
mortgagor  *  *  *  owes  to  those  parties  the  duty  to  do 
what  is  reasonably  necessary  to  assist  the  sale.  If,  for 
instance,  the  mortgagee  comes  to  the  receiver  and  asks 
for  information,  the  receiver  owes  to  the  mortgagor  the 
duty  of  giving  true  information  to  the  mortgagee,  so  as 
to  assist  the  sale.  Sir  Michael  O'Loghlen,  M.  R.,  in  Alven 
V,  Bond  [(1841)  Flan.  &  K.  196],  puts  this  case,  which,  it 
seems  to  me,  is  strictly  in  point.  He  says  [Flan.  &  K.  213, 
214],  it  would  be  very  dangerous  to  allow  a  receiver  who 
may  be  'enlployed  in  the  preparation  of  the  rental  to  be 
used  at  the  sale  (which  everyone  knows  to  be  one  of  the 
most  important  documents  used  on  such  an  occasion)  to 
become  the  purchaser  of  the  estate,  without  the  sanction 
or  knowledge  of  the  court.  ♦  ♦  ♦  Very  great  powers 
are  given  to,  and  much  confidence  placed  in,  this  officer, 
who  is  placed  in  a  situation  which  would  enable  him,  if 
indined  to  act  dishonestly,  by  reducing  the  rental  or  let- 
tings  under  the  court,  or  otherwise,  to  bring  to  a  sale  under 
very  disadvantageous  terms,  the  property  confided  to  his 
care,  and  thus  become  the  purchaser  at  an  undervalue.' 
Suppose  the  mortgagee  had  come  to  the  receiver  and  said, 
'For  the  purposes  of  my  sale,  I  want  to  know  what  the 
rents  are,'  the  receiver  would  have  owed  to  the  parties  to 
the  suit  the  duty  of  telling  truly  what  the  rents  were,  and 
of  not  undervaluing  them ;  but  if  he  were  going  to  buy,  it 
would  be  his  interest  to  say  they  were  less  tiian,  in  point 
of  fact,  they  were;  and  if  that  is  so,  it  is  obvious  that  it 
is  a  case  in  which  interest  and  duty  would  conflict.  Under 
those  circumstances,  it  seems  to  me  that,  upon  principles 
common  to  all  this  class  of  cases,  the  receiver  cannot  buy 
without  the  leave  of  the  court." 

In  Cook  V,  Martin,  75  Ark.  40  (5  Am.  &  Eng.  Ann,  Cas. 
204),  a  receiver  was  appointed,  at  the  instance  of  attach- 
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ing  creditors,  to  take  charge,  collect  rents,  and  pay  taxes, 
and  do  other  things  necessary  for  the  preservation  of  the 
property,  and  he  purchased  the  property  for  his  wife,  at 
a  foreclosure  sale  of  a  mortgagee ;  and  tiie  court,  in  holding 
that  he  acted  in  violation  of  his  trust  as  receiver,  and 
directing  that  she.  be  reimbursed  for  money  paid  out,  and 
be  deemed  to  hold  title  as  trustee  for  the  creditors,  said : 

"While  a  receiver  is  an  officer  of  the  court,  he  is  also  a 
quasi  trustee,  and  occupies  a  fiduciary  relation  towards 
the  parties  to  the  action  in  which  he  is  appointed;  and 
both  by  reason  of  the  fact  that  he  holds  the  property  as 
an  officer  of  the  court,  and  also  occupies  such  fiduciary 
relation,  he  will  not  be  permitted  to  deal  with  the  trust 
estate  for  his  own  benefit  or  advantage.  There  is  no  rea- 
son why  a  distinction  should  be  made  between  a  receiver 
and  other  persons  occupying  a  relation  of  that  kind,  and 
the  decisions  make  none.  It  has  often  been  held  that  a 
receiver  occupies  a  fiduciary  relation  to  the  parties  to 
the  action,  and  is  trustee  for  all  of  them  who  are  interested 
in  the  property  intrusted  to  his  charge  by  tiie  court,  and 
he  cannot  deal  with  or  purchase -such  property  for  his  in- 
dividual benefit,  or  for  that  of  any  third  party.  *It  is  hardly 
possible,'  said  the  court  in  Jetoett  v.  Miller,  speaking  of  an 
attempted  purchase  by  a  receiver,  ^to  state  the  rule  of 
equity  too  broadly  or  too  strongly.  It  will  not  permit  a 
trustee  to  subject  himself  to  the  temptation  which  arises 
out  of  the  conflict  between  the  interests  of  a  purchaser 
and  the  duty  of  a  trustee.  ♦  ♦  ♦  The  rule  is  entirely 
independent  of  the  question  whether,  in  point  of  fact,  any 
fraud  has  intervened.  It  is  to  avoid  the  necessity  of  any 
such  inquiry,  in  which  justice  might  be  balked,  that  the  rule 
takes  so  general  a  form.' " 

See,  also,  Herrick  v.  Miller,  123  Ind.  304  (24  N.  E.  Ill) ; 
Donahue  v.  Quackenbush,  62  Minn.  132  (64  N.  W.  141) ; 
same  case,  75  Minn.  43  (77  N.  W.  430) ;  Shadeicald  v. 
White,  74  Minn.  208  (77  N.  W.  42).  The  entire  subject  is 
covered  in  Newconib  v.  Brooks,  16  W.  Va.  32,  where,  after 
noticing  the  general  rule,  the  court  obsen-es  that: 
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"This  rule  is  not  confined  to  trustees  and  fiduciaries, 
in  the  technical  meaning  of  the  words,  but  it  extends  to 
every  person  who  is  within  the  reason  of  the  rule, — that 
is,  to  every  person  who,  by  his  connection  with  another 
person,  or  who,  by  being  employed  or  concerned  in  his  af- 
fairs, has  acquired  a  knowledge  of  his  property;  and  any 
such  person  occupying  such  confidential  relation  to  an- 
other, comes  within  the  rule  we  have  laid  down.  In  other 
words,  the  rule  implies  every  relation  in  which  there  may 
arise  a  conflict  between  the  duty  which  the  purchaser  owes 
the  person  with  whom  he  is  dealing,  and  his  own  individual 
interest." 

These  decisions  announce  what  is  often  denominated 
the  extreme  English  rule,  and  which>  though  having  much 
in  its  support,  is  subject  to  the  criticism  of  undertaking 
to  shield  the  trustee  from  temptation,  to  the  extent  of 
encroaching  upon  his  freedom  of  contract,  in  matters  not 
involving  his  duties  as  trustee.  If  concerned  in  bringing 
about  the  sale  at  which  he  is  purchaser,  as  in  some  of  the 
cited  decisions,  or  if  he  owe  some  duty  with  respect  there- 
to, then  there  is  good  reajson  for  adjudging  such  a  sale 
voidable.  It  is  conceded  that  the  relation  must  be  one  in 
which  knowledge,  by  reason  of  the  confidence  reposed, 
might  be  acquired,  or  power  exist  which  may  afifect  inju- 
riously the  interests  of  cestui  que  trust,  or  advance  that 
of  the  trustee.  If,  however,  no  advantage  might  be  gained 
by  reason  of  the  relation,  the  principle  does  not  apply. 
See  note  to  Credle  r.  Baugham,  (N.  C.)  136  Am.  St.  787; 
Starkweather  v,  Jenner,  27  App.  Cas.  D.  C.  348.  Here, 
the  receiver  was  not  in  the  actual  occupancy  of  the  land, 
but  leased  the  same  to  tenants,  collected  the  rents,  paid 
taxes  and  interest,  and  generally  looked  after  the  farm. 
Such  relation  to  the  parties  cannot  well  be  said  to  have 
afforded  special  means  of  knowledge,  nor  to  have  conferred 
power  to  affect  injuriously  the  interests  of  the  tenants 
in  common.  Other  bidders  at  the  sale  had  the  same  op- 
portunities as  had  he,  to  examine  the  land.  He  owed  the 
tenants  in  common  no  duty  with  respect  to  the  sale  by 
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the  referee,  even  though  standing  in  the  relation  of  trustee 
toward  them  as  cestuis  que  truatent,  in  the  matter  con- 
cerning the  income  from  the  land.  Surely,  his  position  as 
trustee  conferred  no  power  with  reference  to  the  sale;  and 
as  to  farm  land,  no  sx)ecial  opportunities  of  knowledge  not 
enjoyed  by  others  on  examination  were  enjoyed.  It  is  not 
necessary  to  go  to  the  extent  of  many  decisions  in  uphold- 
ing the  right  of  trustees  to  bid  at  judicial  sales  not  brought 
about  by  themselves.  No  general  rule  with  reference  to 
these  can  be  laid  down,  save  that,  to  permit  of  being  pur- 
chasers, their  relation  must  not  be  such  as  to  bring  into 
conflict  their  individual  interest  with  that  of  the  trustee. 
We  think  this  the  true  test;  for,  even  though  the  trustee 
be  in  charge  or  possession  of  the  property,  if  his  duties  with 
respect  thereto  are  not  such  as  that  becoming  a  purchaser 
would  put  his  individual  interests  in  antagonism  with  his 
duties  as  trustee,  there  could  be  no  temptation  to  go  wrong, 
and  they  ought  not  to  preclude  him  from  bidding  at  such 
a  sale. 

The  decisions  are  too  numerous  for  citation,  and  we 
are  content  with  saying  that  there  could  not  well  have  been 
such  conflict  in  the  case  at  bar,  and  for  that  reason,  we 
affirm  the  ruling  by  which  the  sale  was  confirmed. — 
Afflrmed. 

Weaver,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Jambs  Mortenson  et  al.,  Appellees,  v.  Gilbert  Enudson^ 

Administrator,  Appellant. 

XJMITATION  OF  ACTIONS:    ToUing  Statute— Oral  Promise  to  Pay 

1  Existing  Matured  Debt.  An  oral  promise  to  pay,  at  a  future 
date,  an  already  matured  claim,  does  not  toll  the  statute  of 
limitation. 

BXEOTJTOBS  AND  ADMINISTBATOBS:     Estate  Debtor  May  Not 

2  Transfer  Title  to  Claim.     The  oral  promise  of  one  who  it  in- 
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debted  to  a  decedent's  estate  that  he  will  pay  the  claim  to 
decedent's  sole  surviving  heir,  is  Ineffective  to  transfer  title 
to  such  promisee, — title  still  remains  in  the  estate. 

OONTBACTS:     Existing  Matured  Debt  as  Consideration.     An  exist- 

3  ing,  matured  claim  will  not,  of  Itself,  furnish  a  consideration 
for  an  oral  promise  to  pay  such  claim  at  a  future  date. 

LIMITATION  OF  ACTIONS:     New  Promise  to  Avoid  Bar  on  Old 

4  Promise.  An  oral  promise  to  pay,  at  a  jwture  date,  an  already 
matured  claim,  creates  no  new  cause  of  action. 

DESCENT  AND  DISTBIBIXTION:     Ownership  of  Claim— Evidence. 
,5    Evidence  held  insufficient  to  show  that  a  claim  did  not  pass 
to  the  surviving  husband  and  heirs. 

TRIAL:     Instructions — ^Nonapplicability  to  Pleadings  and  Evidence. 

6  Instructions  are  erroneous  when  wholly  without  support  in  the 
pleadings  and  evidence. 

WITNESSES:     Transactions  with  Deceased — Surviving  Husband  and 

7  Heir.  One  who,  as  surviving  husband  and  heir,  is  part  owner 
of  a  claim  against  a  deceased,  is  incompetent  to  testify  to  per- 
sonal transactions  and  communications  with  the  deceased, 
touching  the  validity  of  the  claim. 

APPEAL  AND  ERBO&:     Appeal  by  Administrator — Nonconsent  of 

8  Court.  An  administrator  may,  without  obtaining  the  consent 
of  the  court,  appeal  from  the  allowance  of  a  claim  against  the 
estate. 


Appeal  from  Hamilton  District   Court. — R.   M.   Wright, 

Judge. 

March  16,  1920. 

Rehearing  Denied  July  6,  1920. 

Claim  for  f3,900  against  the  estate  of  the  decedent, 
based  upon  an  account  for  services  rendered  by  the  grand- 
mother of  the  plaintiffs  to  the  decedent  for  a  period  of  26 
years.  There  was  a  trial  to  a  jury,  and  a  verdict  for  the 
plaintiffs  for  the  full  amount  claimed.  The  defendant  has 
appealed. — Reversed  and  remanded. 
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0,  J.  Henderson,  for  appellant. 

Wesley  Martin  and  S,  S,  Smith,  for  appellees, 

EvANS^  J. — I.  The  account  sued  on  began  more  than 
40  years  ago,  and  had  fully  accrued  more  than  14  years 
ago.  The  more  prominent  questions  involved  in  the  case 
are : 

(1)  The  title  of  the  plaintiffs  to  the  alleged  cause  of 
action. 

(2)  The  avoidance  of  the  statute  of  limitations. 

(3)  The  incompetency  of  the  chief  witness  for  the 
plaintiffs  to  testify,  under  the  inhibition  of  Code  Section 
4604. 

Briefly,  the  case  set  forth  by  plaintiffs  is  that  Melinda 
Jacobson  entered  the  service  of  the  decedent,  Nels  Jacob- 
son,  in  1878,  at  ?3.00  per  week,  and  continued  in  such  service 
1.  Limitation        until  the  day  of  her  death,  November  2.>, 

Of    Actions  t 

toiunp   Stat-"     1904:   that  she  left  surviving  her  an  only 

ute:    oral 

promiae  to        child,   Bertha   Mortenson,   the   wife   of   Ole 

pay    exist  in  K 

matured  debt.  Mortenson,  who  is  the  chief  witness  for 
plaintiffs;  that,  in  August,  1913,  Bertha  Mortenson  died, 
leaving  sui-viving  her  her  husband  and  six  sons;  that,  in 
the  year  1917,  one  of  these  sons,  Melinius,  died  unmarried, 
leaving  his  father  surviving  him  as  only  heir;  that  the  de- 
cedent, Nels  Jacobson,  died  March  14,  1918;  that  the  five 
plaintiffs  are  the  only  surviving  sons  of  Bertha  Mortenson. 
These  five  plaintiffs  claim  to  take,  not  as  heirs  of  their 
mother,  but  under  and  by  virtue  of  an  alleged  contract 
with  the  decedent.  The  question  when  and  with  whom 
such  contract  was  made,  is  to  be  considered  later. 

We  have  first  to  consider  and  to  construe  the  petition 
of  the  plaintiffs.     It  avers  as  follows: 

"That,  at  the  time  of  the  death  of  the  said  Nels  Jacob- 
son,  he  was  indebted  to  the  plaintiffs  in  the  sum  of  f3,900, 
and  interest  thereon  at  the  rate  of  6  per  cent  per  annum 
since  ^November  28,  1904,  by  virtue  of  the  following  facts, 
to  wit: 
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"That,  on  and  between  June  1,  1878,  and  November  25, 
1904,  both  dates  inclusive,  one  Melinda  Jacobson,  the 
grandmother  of  the  plaintiffs,  performed  labor  and  serv- 
ices as  housekeeper  for  the  decedent,  at  his  request,  of  the 
reasonable  and  agreed  value  of  |3,900. 

"That,  on  November  25,  1904,  the  said  Melinda  Jacob- 
son  died  intestate,  in  Hamilton  County,  Iowa,  leaving  her 
daughter.  Bertha  Mortenson,  her  sole  heir  g,t  law. 

"That,  on  said  November  25,  1904,  the  decedent,  in  con- 
sideration of  the  debt  then  due  from  him  to  the  estate  of 
Melinda  Jacobson,  did  promise  to  pay  the  said  sum  of 
f3,900,  with  legal  interest,  to  the  stiid  Bertha  Mortenson 
or  her  heirs  and  assigns,  payable  upon  the  death  of  de- 
cedent. 

"That,  on  June  6,  1913,  the  said  Bertha  Mortenscm  died 
intestate,  in  Hamilton  County,  Iowa,  leaving  her  heirs  at 
law  Ole  M.  Mortenson,  her  husband,  and  these  plaintiffs. 

"That,  at  various  times  subsequent  to  the  death  of 
Bertha  Mortenson,  the  deceased,  Nels  Jacobson,  recognized 
and  affirmed  the  debt  due  from  him  to  Melinda  and  Bertha, 
as  aforesaid;  and  particularly,  on  or  about  October  24, 
1917,  the  said  Nels  Jacobson,  at  Hamilton  County,  Iowa, 
in  consideration  of  the  debt  due  to  Melinda  and  Bertha, 
as  aforesaid,  did  promise  and  agree  to  pay  to  these  plain- 
tiffs the  amount  due  Melinda  at  the  time  of  her  death, 
to  wit,  the  sum  of  f 3,900,  with  legal  interest  since  No- 
vember 25,  1904,  the  same  to  be  payable  upon  the  death  of 
the  said  Nels  Jacobson." 

Jiater,  an  amendment  to  the  petition  was  filed,  as 
follows : 

"That,  on  or  about  November  25,  1904,  the  decedent, 
in  consideration  of  the  senices  performed  for  him  by  Me- 
linda Jacobson  in  her  lifetime,  did  promise  to  pay  to  the 
children  of  Bertlia  Mortenson  who  should  survive  the  de- 
cedent, the  plaintiffs  herein,  in  the  event  that  the  said 
Bertha  Mortenson  should  predecease  the  said  Nels  Jacob- 
son,  the  sura  of  $3,900,  with  legal  interest,  the  same  to  be 
payable  upon  the  death  of  the  decedent." 
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Though  this  petition  pleads  alleged  promises,  made  on 
different  dates,  it  fails  to  state  to  whom  such  promises  were 
made.  Apparently  for  the  purpose  of  correcting  this  de- 
fect, another  amendment  was  filed,  which  averred  that  all 
the  alleged  promises  were  made  to  the  "promisees  in  said 
claim  named."  No  promisees  are,  in  fact,  named  in  said 
claim  or  petition,  and  this  amendment  adds  nothing  to 
the  petition  in  its  original  form. 

Construing  the  petition  in  the  light  of  the  evidence 
offered  in  support  of  its  allegations,  it  appears  from  such 
evidence  that  the  alleged  promise  of  November  25,  1904, 
was  made  two  days  after  the  death  of  Melinda,  and  was 
made  to  Bertha  and  Ole  Mortenson;  and  that  the  alleged 
promise  of  October  24,  1917,  was  made  to  Ole  Mortenson, 
the  father  of  these  plaintiffs. 

Analyzing  the  petition,  it  pleads  the  following  succes- 
sive contracts: 

(1)  A  contract  with  Melinda  for  her  services  at  |3.00 
per  week. 

(2)  A  contract  with  Bertha,  after  the  death  of  Me- 
linda, whereby  the  decedent  agreed  to  pay  to  Bertha  and 
to  her  heirs  and  assigns,  at  the  death  of  decedent,  the 
amount  due  Melinda. 

(3)  A  contract  with  Bertha  that  the  decedent  would 
pay  such  debt  to  such  of  the  children  of  Bertha  as  should 

survive  the  decedent. 

« 

(4)  The  contract  of  October,  1917,  with  Ole  Morten- 
son, that  the  decedent  would  pay  such  debt  to  the  surviv- 
ing children  of  Bertha. 

The  plaintiffs  have  rested  their  claim  upon  the  third 
and  fourth  contracts  above  stated,  and  not  upon  the  first 
or  second. 

The  defendant  pleaded  a  general  denial  and  the  statute 
of  limitations  and  a  defect  of  parties,  in  that  Ole  Morten- 
son was  a  necessary  party,  as  the  only  heir  of  Melinius 
Mortenson,  and  as  the  surviving  husband  of  Bectha. 

The  difficulties  confronting  the  plaintiffs  are   that,   if 


I 
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they  should  rely  upon  the  original  contract  with  Melinda, 
which,  under  both  their  pleading  and  their  evidence,  was 
a  simple  contract  for  sei-vices  at  |3.00  per  week,  then  the 
statute  of  limitations,  unless  avoided,  would  bar  recovery. 
Furthermore,  even  if  such  bar  could  be  avoided,  Ole  Morten- 
son  would  be  a  person  in  interest,  both  as  surviving  hus- 
band of  Bertha  and  as  the  sole  heir  of  Melinius,  and  would, 
therefore,  be  incompetent  to  testify  to  the  many  transac- 
tions to  which  he  did  testify.  To  eliminate  such  evidence 
would  be  to  eliminate  the  case. 

The  theory  put  forward  by  the  plaintiffs  is  that  the 
original  contract  between  Nels  and  Melinda  furnished  a 
consideration  for  the  subsequent  promises,  and  that  these 
subsequent  promises  had  the  effect  to  toll  the  running  of 
the  statute  of  limitations. 

Taking  the  testimony  on  behalf  of  plaintiffs,  Melinda 
had  been  in  the  senace  of  the  decedent  up  to  the  time  of 
her  last  illness.  This  last  illness  continued  for  many 
months,  during  which  she  was  in  charge  of  a  nurse.  It  is 
manifest,  therefore,  that  her  cause  of  action,  if  any,  had 
accrued  either  at  the  time  of  her  death  or  some  months 
prior  thereto.  Suppose  it  be  true,  therefore,  that,  after  the 
death  of  Melinda,  Nels  promised  Bertha  that  he  would  pay 
her  the  indebtedness  at  the  time  of  his  death.  Would  such 
promise  toll  the  statute  of  limitations  which  was  already 
running?  If  yea,  then  a  promise  that  he  would  pay  it 
within  10  years  would  be  equally  effective.  We  suspect 
that  counsel  would  hardly  contend  for  this  latter  hypoth- 
esis, as  sufficient  to  toll  the  statute.  But  if  not,  why.  not? 
What  reason  can  be  given  for  saying  that  an  oral  ijromise 
to  pay  an  accrued  debt  at  the  time  of  promisor's  death 
would  toll  the  statute,  and  that  a  like  promise  to  pay  at 
the  expiration  of  10  years  would  not  toll  the  same?  The 
statute  expressly  provides  the  methods  and  conditions 
under  which  the  running  of  the  statute  is  tolled.  Among 
others,  a  written  promise  or  a  written  acknowledgment  is 
provided.  No  authority  is  cited  to  us  wherein  it  has  ever 
been  held  that  an  oral  promise  to  pay  at  a  later  date  will 
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toll  the  running  of  the  statute  upon  an  account  already 
accrued.  Closely  associated  with  the  question  of  validity 
and  effect  of  this  promise  is  the  question  of  alleged  title 
of  the  plaintiffs  to  the  cause  of  action  which  accrued  to 
Melinda,  and  whether  there  was  any  consideration  for  the 
later  promise  upon  which  the  plaintiffs  rely.  We  turn  to 
these  questions. 

II.     Suppose  it  be  true  that,  after  the  death  of  Me- 

linda,   Nels  orally  promised   Bertha   to  pay  to  her  the 

amount  due  to  Melinda.    Or  suppose  that,  after  the  death 

2.  EnccTOKs       of  Melinda,  Nels  promised  to  pay  the  amount 

ISTBATOR8  r       duo  Melluda  to  the  boys  of  Bertha.    Would 

may  not  either  of  those  promises  carry  to  Bertha  or 

transfer    title      .       ,         ,  .        ,.  •,  «  .         «  , 

to  claim.  to  her  boys  the  title  or  o^^Tiership  of  such 

claim?  Was  Nels  any  less  indebted  to  the  estate  of  Me- 
linda after  such  promise  than  he  was  before?  If  the  ad- 
ministrator of  Melinda's  estate  had  demanded  from  him 
the  payment  of  such  claim,  could  he  have  defended  on  the 
ground  that  he  had  promised  to  pay  it  to  Bertha  or  to 
her  boys  at  the  time  of  his  death?  It  is  only  fair  to  coun- 
sel for  plaintiff  to  say  that  they  do  not  claim  that  they 
thereby  sCcquircd  title  to  Melinda's  claim.  Their  real  claim 
is  that  the  subsequent  promise  of  Nels  to  pay  to  Bertha 
and  her  boys  was  valid  and  binding,  such  promise  being 
first  made  in  1904  and  repeated  in  1917.  The  query  might 
well  be  raised  here  that,  if  such  promise  rendered  Nels 
no  less  indebted  to  the  estate  of  Melinda  than  he  was  be- 
fore the  promise,  what  consideration  was  there  for  the 
promise  to  Bertha  and  her  boys? 

If  we  look  upon  Bertha  as  the  sole  beneficiary  of  her 
mother's  estate,  and  if  we  assume  that  there  were  no  debts 
or  expenses  to  absorb  any  part  of  such  estate,  then  Bertha 
8.  CowTRACTs:       might,   in   an   equitable  sense  at  least,  be 

matured  debt    deemed  the  owner  of  such  claim  which  had 

aa    consid- 
eration, aocmed  to  her  mother.    Then,  by  the  prom- 
ise of  Nels  to  pay  her  at  a  future  time,  she  got  nothing 
more  than  she  had  before.     This  only  brings  us  back  to 
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where  we  were.  We  have  an  oral  promise  to  pay  in  the 
future  a  debt  already  due.  ThiB  only  consideration  for  the 
promise  was  the  existing  debt.  It  was  not  binding  upon 
her.  It  could  not  have  been  pleaded  as  a  def^ise  against 
her,  if  she  had  brought  a  suit  to  recover  through  the  medium 
of  an  administrator. 

If  such  subsequent  promise  could  not  have  been  pleaded 
as  a  good  defense  against  her,  neither  is  it  available  as 
a  cause  of  action  in  her  favor  or  in  favor  of  her  boys. 

It  is  clear,  therefore,  that  the  only  valid  agreement  or 
promise  disclosed  in  the  petition  is  that  between  the  de- 
cedent and  Melinda,  and  that  whatever  title  to  such  cause 
1     T.^,,m.^,^«      ot  action  is  held  by  the  plaintiffs  is  so  held 

OF  ACTIONS :     \yj    them    as    the   heirs    of    their    mother, 

new    promise         •^  ' 

i«  m1?*^  ***'     Bertha,  who  took  the  same  as  sole  heir  of 

on   Old  ' 

promise.  j^^r  mother,   Melinda.     The  alleged   subse- 

quent promises  may  have  been  properly  shown  as  proof  of 
the  existence  of  the  original  cause  of  action,  but  they  added 
nothing  to  the  cause  of  action  itself,  and  took  nothing  away 
therefrom.  What  the  cause  of  action  was  in  the  life  of 
Melinda,  it  still  is,  unless  barred  by  the  statute. 

Even  if  the  new  promise  made  by  Nels  had  been  in  writ- 
ing, duly  signed,  it  would  not  constitute  a  new  cause  of 
action.  It  would  be  effective,  under  the  statute,  only  to 
revive  the  original  cause  of  action,  or  to  extend  its  life  by 
tolling  the  statute  of  limitations  and  starting  it  anew. 
This  is  the  settled  law  in  this  state.  Frisbee  v.  Seaman, 
49  Iowa  95 ;  Bayliss  v.  Street,  51  Iowa  627. 

In  Price  v.  Price,  34  Iowa  404,  a  subsequent  oral  promise 
by  the  debtor  was  relied  on,  which  deferred  the  maturity 
of  the  debt  to  a  future  time,  when  the  creditor  ^'should 
get  married."  That  is  to  say,  the  debtor  made  a  subse- 
quent promise  to  pay  the  debt  when  the  creditor  ^^should 
get  married,"  and  the  creditor  assented  thereto.  It  was 
held  that  such  alleged  new  contract  was  ineffective,  and 
not  binding  upon  either  party,  in  that  it  lacked  considera- 
tion, either  of  benefit  to  the  one  or  prejudice  to  the  other. 
To  put  it  in  another  way,  such  an  agreement  does  not 
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amount  to  a  binding  contract,  because  it  lacks  subject- 
matter. 

Applying  the  holding  in  the  Price  case  to  the  alleged 
agreement  first  made  with  Bertha  on  November  25  (or 
27),  1904,  whereby  Nels  agreed  to  pay  the  amount  due  the 
estate  of  Melinda  at  the  time  of  his  own  death,  nothing 
was  gained  or  lost  by  either  party.  Without  such  promise, 
the  estate  of  Nels  would  be  liable  for  the  debt,  if  such, 
unless  it  were  sooner  extinguished,  either  by  payment  or 
by  the  statute  of  limitations.  With  such  promise,  such  lia- 
bility was  neither  greater  nor  less. 

The  alleged  promise  of  October  24,  1917,  was  made  4 
years  after  the  death  of  Bertha.  But  the  statute  had  fully 
run  before  the  death  of  Bertha.  Such  oral  promise  was 
not  sufficient  to  revive  the  original  cause  of  action,  as  helfl 
in  the  Price  case,  supra ;  nor  was  it  sufficient  to  constitute 
a  new  cause  of  action,  as  held  in  the  Frisbee  and  Baylias 
cases,  supra. 

III.  We  do  not  overlook  the  emphasis  laid  in  the  plead- 
ing and  in  the  argument  of  plaintiffs  upon  the  provision 
in  the  alleged  promise  of  Nels  to  Bertha  which  attached 
.c    T^.-  «  -  the  condition  that  she  should  survive  him, 

!>.     DE8CBNT  ' 

J;?Jl,J?^„         and  provided,  as  it  were,  a  sort  of  contin- 

TRIBUTION  :  -^  '  ' 

or°da1m^         gent   remainder   in   her   sons   who   should 
evidence.  Burvlve  him.     Assumiug  that  it  were  com- 

petent in  such  manner  to  qualify  and  distribute  the  title 
to  the  original  cause  of  action,  we  do  not  find  support  in 
the  evidence  for  this  particular  feature  of  the  alleged  prom- 
ise. The  case  for  plaintiffs  rests  wholly  upon  the  testi- 
mony of  Morten  Mortenson,  one  of  the  plaintiffs,  and  Ole 
Mortenson,  the  father  of  the  plaintiffs. 

In  proof  of  the  original  contract  between  Nels  and  Me- 
linda, Ole  Mortenson  testified  to  a  conversation  held  in 
1890  or  189i,  on  the  "east  side  of  Nel's  house,"  as  follows : 

"A.  Melinda  and  I  were  talking  of  the  way  she  came 
to  work  for  Uncle  Nels.  Uncle  Nels  came  from  the  house 
and  stopped,  and  she  repeated  the  conversation.  She  said, 
when  Uncle  Nels  bought  the  .farm,  he  sent  for  her  to  come 
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as  a  housekeeper,  and  that  he  would  pay  her  the  same  as 
she  had  worked  at.  Uncle  Nels  said,  'That  is  right.'  She 
said  she  had  $3.00  a  week,  and  when  she  came  there,  Unde 
Nels  offered  her  the  same,  and  that  is  the  way  she  came 
to  work  for  Uncle  Nels ;  and  Nels  said,  'That  is  right.' " 

He  testified  also  to  a  conversation  with  Nels,  "two  days 
after  she  [Melinda]  died,"  as  follows: 
-  "A.  Nels  says :  'I  will  take  care  of  Melinda  as  a  sister. 
I  will  give  her  a  funeral.  She  has  been  working  for  me 
26  years,  and  I  have  paid  her  nothing.  What  I  owe  Me- 
linda shall  go  to  Bertha  and  her  boys.' " 

He  iailso  testified  to  a  conversation  overheard  by  him 
between  Bertha  and  Nels,  as  follows : 

"A.  Bertha  asked  Uncle  Nels  how  much  he  owed  her 
mother.  Nels  said,  'I  owe  her  $3.00  a  week,  with  interest.' 
He  said  in  Norwegian,  'Interest  and  interest  interest.' 
Bertha  said  she  would  not  be  hard  on  him,  and  said,  TTou 
can  give  me  a  paper.'  Nels  says,  'No,  you — if  you  live — 
or  your  boys  shall  have  it  after  I  die.  It  can  be  paid  when 
I  die.' " 

He  testified  also  to  a  conversation  between  him  and 
Nels,  had  on  the  evening  of  the  day  before  Bertha  died,  as 
follows : 

*'He  said,  'I  would  have  settled  with  Bertha,  but  I 
didn't,  and  I  am  going  to  settle  with  the  boys.'  He  says, 
'If  you  will  take  care  of  what  you  have  got,  you  have  got 
enough.  I  don't  want  you  to  have  anything,  but  what 
little  there  is,  is  going  to  go  to  her  boys.'  He  said  that  more 
than  once,  that  I  shouldn't  have  a  cent  of  his  estate." 

At  this  time,  the  six  sons  of  Bertha  were  living.  The 
next  alleged  conversation  testified  to  by  him  was  had  in 
October,  1917,  as  follows: 

"A.  He  said:  'If  anything  should  happen  me  between 
now  and  then,  I  will  either  write  you  or  wire  you.  I  have 
found  out  that  the  court  Avill  allow  these  boys  all  earnings 
of  my  sister  that  worked  for  me.'  He  said,  'Figure  her 
wages  f3.00  a  week,  with  interest  and  interest  interest,  and 
be  sure  that  you  get  it  figured  or  figure  it.'    He  said,  'You 
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can  get  somebody  that  knows  how  to  figfnre  it.'  Tie  told 
me  to  take  the  first  year  with  my  given  amount,  and  there 
will  be  no  interest  on  it,  but  you  put  that  out  at  interest 
the  next  year,  and  you  add  a  little  interest  to  it,  6  per  cent, 
or  whatever  it  may  be,  and  from  then  on  until  the  time  it 
expires/' 

He  testified  also  to  the  next  conversation  as  having 
been  had  with  Nels  on  the  day  of  his  death,  as  follows : 

"A.  He  said  that  I  should  close  the  door;  he  wanted 
to  talk  to  me  alone.  He  told  me  that  I  should  go  get  the 
key  for  a  little  chest  he  had  that  he  had  money  in  and  some 
papers,  a  bank  certificate,  but  how  much  he  didn't  say,  but 
he  said  he  had  |265  in  money.  He  says,  ^ou  go  and  get 
the  key  and  open  that  chest,  and  take  that  money  for  your 
expense  coming  down  to  see  me.'  He  said:  *I  have  been 
worried  all  night  that  I  have  even  dreamed  about  it;  and 
I  am  sorry  that  I  didn't  get  this  fixed  up  between  me  ajid 
the  boys  before  now.  I  dreamed  about  it  that  the  Jacob- 
sons  will  tear  everything  to  pieces  for  the  boys.' " 

Morten  Mortenson,  one  of  the  plaintiffs,  testified  to  a 
conversation  between  Nels  and  Bertha  in  1904,  as  follows: 

"I  remember  the  conversation  between  my  mother  and 
Nels.  I  did  not  take  part  in  the  conversation.  It  was  in 
the  kitchen.  He  was  washing  the  cream  cans.  He  said, 
^Melinda  is  dead,  and  I  paid  her  nothing  for  this;  but 
if  you  live  over  me,  you  shall  have  what  is  left,  and  if  you 
don't,  and  I  live  over  you,'  he  says,  *I  will  make  it  to  your 
boys,  and  have  what  is  hers.' " 

The  witness  was  8  years  of  age  at  the  time  of  such  con- 
versation. This  witness  testified  also  to  a  conversation 
had  in  January,  1918,  between  Nels  and  one  Carl,  his  hired 
man,  as  follows: 

"A.  Carl  asked  Nels  what  he  would  do  with  the  prop- 
erty. He  said,  *I  ain't  got  nothing  made  up.  And  when 
you  are  dead,'  he  said,  *it  will  be  all  torn  up.'  Nels  said 
he  knows  where  it  is  going.  He  says :  ^It  will  all  be  taken 
care  of.  You  don't  need  to  worry  about  that.  The  agree- 
ment between  Melinda  and  I  was  that,  if  she  lived  over  I, 


390  MoRTBNSON  V.  Knudson  [189  Iowa 

she  should  get  it,  and  if  she  died  and  Bertha  lived  over 
us,  she  should  get  it.  Now  both  of  them  are  dead,'  he  says, 
*and  I  am  left,  and  the  agreement  was  that  Bertha's  chil- 
dren should  have  what  is  left  for  her  work.'  And  he  paid 
her  nothing  for  the  time  she  had  been  there,  and  she  should 
have  $3.00  a  week,  with  interest,  for  20  years.  That  was 
between  10  and  11  o'clock  at  night.  ♦  ♦  ♦  'Now,'  he 
[Carl]  said,  ^ou  ain't  got  no  papers  made,  and  it  will  be 
all  torn  up.'  'Don't  worry,'  he  said,  'about  that.'  He  said, 
That  is  all  fixed.'  He  said:  'The  agreenxent  between  Me- 
linda  and  I  that,  if  Melinda  lives  over  me,  she  is  to  have 
it,  and  if  Bertha  lives  over  me,  she  is  to  have  it;  and  now 
they  are  both  gone,  and  the  agreement  was  between  Me- 
linda and  I  to  pay  Bertha's  children.' " 

It  will  be  seen  from  the  foregoing  testimony  that  it 
disclosed  no  diminution  or  qualification  of  the  title  of  Me- 
linda as  sole  payee  of  the  debt  due  her  for  her  services; 
nor  of  the  later  title  of  Bertha  as  sole  heir  of  Melinda :  nor 
of  the  title  of  Bertha's  boys  as  her  only  heirs,  and  of  her 
surviving  husband  as  such.  It  is  clear,  therefore,  that,  if 
this  claim  had  escaped  the  bar  of  limitations,  the  title 
thereto)  would  have  passed,  subject  to  administration,  to 
the  surviving  husband  and  heirs  of  Bertha, 

Some  references  contained  in  the  foregoing  testimony 
find  their  explanation  in  other  conceded  facts.  Nels  was 
an  unmarried  man.  He  died  intestate,  leaving  property 
consisting,  in  the  main,  of  a  farm  of  80  acres.  His  only 
heirs  were  the  children  of  his  only  brother,  and  these  grand- 
children of  his  only  sister  Melinda.  In  other  words, 
"Bertha's  boys"  would  take,  under  the  law,  one  half  of  the 
estate.  In  so  far,  therefore,  as  the  petition  purports  to 
show  a  deflection  of  the  title  of  this  claim  from  the  legal 
line  of  inheritance,  it  is  not  sustained  by  the  evidence. 

IV.  The  case  was  submitted  to  the  jury  under  instruc- 
6.  Trial:  In-        tious    that    Were    very    general    in    form. 

nonappUca-        Apart  from  formal  matters  and  the  state- 

blllty    to  ^      .  .  ^^         .     ^  ,  , 

pieadinsra  ment  of  issues,  the  whole  case  was  gathered 

And   pvl" 

dence.  into  the  second  paragraph  of  Instruction 
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Illy  on  bnrden  of  proof ,  as  follows: 

^(2)  That  Nels  Jacobson  agreed  and  promised  that  he 
wonld  cause  compensation  to  be  paid,  for  such  work  and 
labor,  to  Melinda  Jacobson  personally,  in  the  event  that 
he  should  die  before  she  did;  but,  in  the  event  that  he 
should  survive  the  said  Melinda  Jacobson,  but  should  die 
before  the  death  of  Bertha  Mortenson,  then,  in  such  event, 
on  his  death,  he  would  cause  said  compensation  to  be  made 
personally  to  B^tha  Mortenson ;  but,  in  the  event  that  he 
should  survive  both  Melinda  Jacobson  and  Bertha  Morten- 
son, then,  in  such  event,  compensation,  on  his  death,  for 
said  services  for  said  work  and  labor,  should  be  paid  to 
the  children  of  the  said  Bertha  Mortenson." 

No  question  pertaining  to  the  operation  of  the  statute 
of  limitations  was  submitted  to  the  jury. 

It  will  be  noted  from  an  analysis  of  this  instruction 
that  it  was  predicated  upon  the  hypothesis  that  the  orig- 
inal agreement  between  Nels  and  Melinda  not  only  deferred 
payment  of  the  claim  until  the  death  of  Nels,  but  that  it 
qualified  the  title  of  Melinda,  so  that  she  could  not  have 
controlled  Hie  disposition  of  the  claim  by  will  or  otherwise. 
The  twofold  objection  to  this  hypothesis  is: 

(1)  That  it  has  no  support  in  the  petition. 

(2)  That  it  has  none  in  the  evidence. 

The  submission  of  the  case  on  this  hypothesis  doubtless 
explains  why  the  question  of  the  statute  of  limitations  was 
not  submitted  to  the  jury. 

The  foregoing  is,  perhaps,  a  sufficient  discussion  of  the 
questions  presented  by  pleading  and  evidence  to  indicate 
the  reasons  for  the  conclusions  which  we  reach.  By  way 
of  recapitulation,  these  conclusions  may  be  specified  as 
follows : 

(1)  The  title  of  Melinda  Jacobson  to  the  original 
Claim  now  sued  on  was  unqualified  and  unconditional,  and 
was  fully  accrued  and  payable  at  the  time  of  her  death. 

(2)  That  Bertha  succeeded  to  such  title,  subject  to 
the  rights  of  administration. 
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(3)  That  Ole  Mortenson,  as  surviving  husband)  and 
her  six  sons,  as  her  only  heirs,  succeeded,  subject  to  admin- 
istration, to  whatever  right  or  title  subsisted  to  Bertha  at 
the  time  of  her  death. 

(4)  That  the  statute  of  limitations  had  fully  run 
against  such  claim,  long  before  the  death  of  Bertha. 

(5)  That  the  alleged  promises  subsequent  to  the  death 
of  Melinda  to  make  payment  at  a  deferred  time  were  wholly 
ineffective,  either  to  toll  the  statute  of  limitations  or  to 
constitute  new  causes  of  action. 

(6)  That,  if  avoidance  of  the  statute  of  limitations 

were  disclosed,   Ole  Mortenson,   as   a   wit- 

7.  Witnesses:       ness,  must  be  deemed  to  come  within  the 

trftns&ctioiis 

with  de-  inhibition  of  Section  4604. 

band^and*"  ^^^     "^^^  defendant's  objections  and  his 

heir.  motion  to  strike  should  have  been  sustained, 

as  to  much  of  the  evidence  of  Ole  Mortenson. 

(8)  The  defendant's  motion  for  a  directed  verdict 
should  have  been  sustained. 

V.  The  appellee  has  presented  a  motion  to  dismiss  the 
appeal,  on  the  general  ground  that  this  litigation  is  over 
a  claim   in  probate,  and  that  the  administrator  had  no 

8.  Appeal  and     power  to   ignore   the  finding   of   the  trial 
appeal'  by         court,  or  to  appeal  therefrom  without  per- 

adminlstra-  .      .  x       xu    -x    u 

tor:  non-  mission  of  such  court.     If  it  be  necessary 

court.  for  an  administrator,  in  such  case,  to  ob- 

tain the  permission  of  the  trial  court,  in  order  to  prosecute 
his  appeal  here,  such  condition  has  been  met  by  the  grant- 
ing of  such  permission  by  the  trial  court.  We  know  of  no 
reason,  however,  why  such  permission  should  be  essential 
to  the  appellate  jurisdiction  of  this  court.  Where  litiga- 
tion against  an  estate  is  contested  in  good  faith  by  the  ad- 
ministrator, the  trial  court  sustains  no  closer  relation  to 
the  administrator  than  he  does  to  the  claimant.  In  such 
a  contest,  the  rights  of  the  administrator  are  disposed  of 
by  the  ruling  and  judgment  of  the  court,  precisely  as  the 
rights  of  any  other  litigant.     If  his  rights  are  identical 
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with  those  of  other  litigants  in  the  trial  court,  we  can  see 
no  reason  for  finding  that  they  are  any  different  in  this 
court.  The  motion  to  dismiss  is,  therefore,  not  well  taken. 
The  judgment  below  must,  therefore,  be — Reversed  and  re- 
manded. 

Weaver^  C,  J.,  Preston  and  Salinger^  JJ.,  concur. 


OsKALOOSA  Savings  Bank^  Appellee,  v.  Elizabeth  Miller, 

Administratrix,  Appellant. 

APPEAL  AND  EBBOB:  Kotice  of  Appeal'-Ooparties.  The  appel- 
late court  has  no  constitutional  power  to  consider  an  appeal, 
when  a  reversal  would  take  something  substantial  from  a 
coparty  not  served  with  notice  of  appeal.  So  held  where  a 
reversal  would  deprive  a  nonserved  coparty  of  his  declared 
right  to  Inherit. 

Appeal  from  Mahaska  District  Court, — K.  E.  Willcockson, 

Judge. 

March  10,  1920. 

Rehearing  Denied  July  6,  1920. 

John  W.  McMillan  died  before  his  wife,  Mary  Ann 
McMillan,  and  died  testate.  Mary  Ann  McMillan  and  her 
son,  W.  H.,  executed  a  note  to  appellee,  Oskaloosa  Savings 
Bank.  This  is  a  controversy  over  whether  Mary  A.  Mc- 
Millan has  an  interest  in  the  estate  of  her  predeceased  hus- 
band which  may  be  subjected  to  the  payment  of  said  note. 
In  effect,  the  trial  court  held  that  she  had  such  an  interest, 
and  the  administratrix  appeals. — Dismissed. 

W.  H.  Keating,  for  appellant. 

Bvrrell  <$  Devitt^  for  appellee, 
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Salinger,  J. — I.  Appellee  moves  a  dismissal  because 
no  notice  of  appeal  was  served  on  W.  H.  McMillan.  Sec- 
tion 4111,,  Code,  1897,  which  requires  sendee  on  coparties, 
creates  no  substantive  law.  Before  the  passage  of  that 
statute,  this  court  lacked  the  power  to  settle  controversies 
where  there  was  a  fatal  defect  in  parties.  That  is  still  so. 
It  is  a  denial  of  due  process  of  law  to  act,  if  necessary 
parties  are  not  before  the  court.  This  statute  merely  de- 
clares how  a  fatal  defect  of  parties  may  be  avoided.  It 
takes  the  place  of  summons  awarded  at  common  law,  on 
motion  of  the  plaintiff  in  error,  that  other  parties  join  in 
the  appeal,  and  of  the  severance  granted  on  refusal  which 
permitted  that  plaintiff  to  prosecute  the  appeal  alone. 

No  appellate  court  may  take  anything  from  one  over 
whom  it  has  not  acquired  jurisdiction.  This  statute  pro- 
vides the  means  for  obtaining  that  jurisdiction.  While  it 
is  in  partition  suits  that  refusals  to  entertain  appeals  for 
lack  of  parties  have  most  frequently  occurred,  such  re- 
fusal is  not,  as  appellant  seems  to  urge,  partition  law. 
The  limitation  upon  judicial  action  is,  in  essence,  that  no 
reversal  shall  take  away  anything  from  one  who  is  not 
brouglit  into  court. 

The  failure  to  serve  the  notice  required  by  this  statute 
is,  strictly  speaking,  not  a  failure  to  obtain  jurisdiction 
for  the  appellate  court.  It  may  decide  the  appeal,  pro- 
vided it  is  unnecessary  to  pass  upon  any  issue  that  affects 
the  party  not  brought  into  court.  The  notice,  in  strictness, 
does  not  more  than  give  power  to  consider  matters  involv- 
ing the  interest  of  the  party  notified.  Clayton  v,  Sievert- 
sen,  115  Iowa  687,  at  688.  But  it  is  the  text  of  Elliott's 
Appellate  Procedure,  Section  144,  approved  in  the  Sievert- 
sen  case;  that  such  notice,  "certainly  is  jurisdictional 
wherever  the  nature  of  the  case  is  such  as  to  render  it 
necessary  to  have  all  the  parties  before  the  court,  in  order 
to  fully  determine  their  rights."  And,  if  there  may  not 
be  a  reversal  without  prejudicing  parties  who  have  not 
been  served,  the  appeal  must  be  dismissed.  Clayton  v. 
Sievertsen,  115  Iowa  687,  at  689.    As  was  said  in  In  Re  WiU 
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of  Downs,  141  Iowa  268,  a  contested  proceeding  to  probate 
a  will: 

"While  the  failure  to  serve  coparties  does  not  prevent 
this  court  from  acquiring  jurisdiction  if  there  is  a  notice 
of  appeal  which  is  sufficient  as  to  adverse  parties,  never- 
theless, the  court  will,  on  proper  objection  being  made,  re- 
fuse to  entertain  the  appeal,  if  the  coparties  not  served 
might  be  prejudicially  affected  by  a  reversal  of  the  judg- 
ment from  which  the  appeal  is  taken." 

We  held,  in  Clayton  v.  Sievertsen,  115  Iowa  687,  at  689, 
that  appeal  must  be  dismissed  if  any  modification  would 
help  the  appellant  at  the  expense  of  the  coparties  who 
were  not  served.  We  may  act  only  if  reversal  will  not 
materially  disturb  the  rights  which  one  not  served  with 
notice  has  obtained  in  the  court  below.  Dillavou  v.  Dil- 
lavou,  130  Iowa  405.  To  the  same  effect  is  McCarty  v, 
Campbell,  166  Iowa  129,  and  Laprell  v.  Jaroah,  83  Iowa  753, 
and  Aah  v.  Ash,  90  Iowa  229,  which  adds  that,  if  the  notice 
of  appeal  be  not  served,  it  will  not  give  jurisdiction  that  the 
one  not  served  makes  voluntary  appearance  in  the  Supreme 
Court.  To  like  effect  is  Hunt  v.  Hawley,  70  Iowa  183, 
wherein  we  said  that: 

"It  is,  therefore,  useless  to  go  through  the  idle  form 
and  ceremony  of  considering  the  merits  of  this  action,  when 
we  are  powerless  to  render  any  judgment  other  or  different 
from  that  entered  in  the  court  below." 

The  cases  relied  on  by  the  appellant  do  not  aid  her.  On 
the  contrary,  their  reasoning  militates  against  her  appeal. 
In  Capital  Food  Co,  v.  Globe  Coal  Co.,  142  Iowa  134,  136, 
we  found  affirmatively  that  a  reversal  could  not  affect  the 
party  who  was  not  served,  if,  indeed,  he  were  a  party  at 
all.  In  Douglass  v.  Agne,  125  Iowa  65,  at  69,  it  is  found  af- 
firmatively that  a  reversal  could  not  affect  the  liability 
Qf  the  person  not  served,  even. if  he  were  deemed  a  coparty. 
And  in  Padden  i\  Clark,  124  Iowa  94,  it  was  held  that 
service  of  notice  of  appeal  on  the  members  of  a  partnership 
was  unnecessary,   where,   though   the  suit  was  originally 
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against  the  partnership,  it  was  so  changed  as  to  be  a  suit 
against  one  partner  in  his  individual  capacity,  and  he  had 
notice. 

II.  It  follows  there  is  but  one  question  to  be  deter- 
mined on  this  motion,  to  wit:  May  we  reverse  the  order 
of  the  trial  court  on  the  appeal  of  this  administratrix  with- 
out of  necessity  taking  something  substantial  from  W.  H. 
McMillan  which  he  was  given  in  the  trial  court? 

In  view  of  the  disposition  made  of  the  appeal,  it  be- 
comes unnecessary  to  speak  fully  of  what  was  done  below. 
For  the  purposes  of  the  decision  here,  it  suffices  to  say  that, 
if  the  order  appealed  from  stands,  W.  H.  McMillan  will 
inherit  something  over  J600,  which  sum,  plus  over  fl,800, 
will  he  used  to  pay  a  note  made  to  appellee,  which  was  signed 
by  McMillan  and  his  mother.  On  the  other  hand,  if  the 
order  appealed  from  be  reversed,  roughly  speaking,  some- 
thing over  |2,400,  which  would  be,  as  said,  applied  on  said 
note,  would  instead  be  taken  by  appellant  and  her  sister, 
Margaret  White.  Conditions  were  such  as  to  impel  the  ap- 
pellant,  on  the  hearing  below,  to  say,  in  an  answer  and 
cross-petition,  that,  because  of  these  conditions,  "she  asks 
that  the  said  W.  H.  McMillan  be  made  a  party  to  this  pro- 
ceeding, in  order  that  the  interest  of  all  parties  may  be 
fully  determined."  What  we  have  said  demonstrates  that 
it  is  still  necessary  to  have  W.  H.  McMillan  in  court,  "in 
order  that  the  interest  of  all  parties  may  be  fully  deter- 
mined." It  is  manifest  there  can  be  no  reversal  without 
materially  affecting  the  interest  of  W.  H.  McMillan.  As 
seen,  the  law  declares  that,  in  such  situation,  we  have  no 
power  to  reverse. 

It  is  urged  upon  us  that  the  action  in  favor  of  W.  H, 
McMillan  has  no  support  in  the  evidence ;  that  no  evidence 
was  adduced  on  his  claims.  We  have  examined  the  record, 
and  think  that  this  is  an  erroneous  contention.  But  sup- 
pose it  be  not.  Surely,  W.  H.  McMillan,  who  is  not  in  this 
court,  cannot  be  concluded  by  any  argument  made  to  ob- 
tain a  reversal.  If  the  rights  he  has  under  the  order  be- 
low cannot  be  interfei-ed  with  because  he  was  not  served. 
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neither  can  any  argument  for  dlBturbing  these  rights  be 
considered,  where  he  has  not  been  given  an  opportunity 
to  respond  to  it. 

We  are  constrained  to  dismiss  this  appeal. — Dismissed, 

Weaver,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Pedelty  Thresher  Company,  Appellee,  v.  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company,  Appellant. 

« 

NEOIJOENCE:  Willful  Failure  to  Bzerclse  Customary  Caution. 
One  who  deliberately  refuses  to  do  a  feasible  and  accustomed 
thing,  which  would  have  avoided  the  accident,  may  not  recover 
of  another  for  the  resulting  injury.  So  held  where  one  ran 
an  engine  from  a  loading  platform  upon  a  flat  car,  without 
equalizing,  toith  accessible  'blocks,  the  difference  In  height  of 
the  platform  and  car. 

Appeal  from  Cerro   Oordo  District  Court. — J.  J.  Clark, 

Judge. 

March  10, 1920. 

Rehearing  Denied  July  6,  1920. 

During  an  attempt  on  part  of  the  employees  of  plain- 
tiff to  unload  an  engine  belonging  to  plaintiff  on  a  car 
belonging  to  defendant,  the  engine  fell  from  that  car. 
Plaintiff  has  verdict  and  judgment  for  the  damage  result- 
ing.   Defendant  appeaJs. — Reversed  and  remanded, 

Huglies,  Sutherland  &  O'Brien,  and  Blythe^  Markley, 
Rule  d  Smithy  for  appellant. 

« 
Senneff,  Bliss  d  Witwer,  for  appellee. 

Salinger,  J. — I.    Defendant  maintained  a  loading  plat- 
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form.  For  the  purpose  of  receiving  shipments,  a  flat  car 
was  placed  along  the  edge  of  this  platform.  Except  for 
sagging  alleged  by  plaintiff,  the  height  of  this  platform 
was  stationary.  The  height  of  the  cars  differed.  It  follows 
there  were  occasions  when  the  top  of  the  flat  car  was  lower 
than  the  top  of  the  loading  platform.  The  employees  of 
plaintiff  drove  a  traction  engine,  with  tender  attached, 
upon  the  platform.  They  found  a  "drop,"  because  the  top 
of  the  flat  car  was  lower  than  the  top  of  the  platform. 
There  is  a  conflict  as  to  how  much  of  a  drop  there  was. 
Witnesses  who  actually  measured  testify  that,  at  its  west 
side,  the  platform  was  two  inches  higher  than  the  car,  and 
that,  at  the  east  side,  it  was  four  inches  higher.  Appellee 
contends  that  the  right  drive  wheel  of  the  engine  passed 
from  the  platform  to  the  car  substantially  on  a  level,  but  its 
left  drive  wheel  went  upon  the  car  over  a  drop  of  from  four 
to  eight  inches.  We  will  assume  that  this  was  the  difference 
in  the  levels.  Whatever  complaint  plaintiff  makes  in  plead- 
ing, it  finally  concedes  that  "the  accident  must  have  been 
caused  by  the  drop."  It  is  admitted  by  the  employees  of 
plaintiff  that  they  saw  the  drop,  and  discussed  what  to 
do  about  it.  It  appears  without  dispute  that  one  of  these 
employees,  Grant,  the  driver,  had  encountered  such  drops 
before,  and  had  dealt  with  them  by  using  blocking.  He 
testifies  that,  on  the  occasion  in  question,  the  platform  was 
so  much  higher  than  the  top  of  the  car  that  he  looked 
around  for  some  blocks  to  use,  and  intended  to  use  them. 
His  fellow  employee,  Tibbits,  suggested  that  Grant  had 
better  get  some  blocks.  Grant  says  he  is  not  sure  whether 
Tibbits  was  able  to  get  a  little  block  to  put  up,  and  that 
there  was  nothing  they  could  get.  He  admits  there  might 
have  been  some  small  blocks  on  the  platform,  but  says  he 
didn't  look.  On  pressure,  he  testifies  that  there  were  al- 
ways a  few  blocks  .lying  axound  there.  He  testified  fur- 
ther that,  when  Tibbits  suggested  that  they  had  better  get 
some  blocks,  he,  Grant,  expressed  the  opinion  that  he  didn't 
think  there  were  any  blocks  strong  enough,  and  that  he 
thought  they  would  drop  onto  the  flat  car  all  right.     In 
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effect,  he  concludes  his  testimony  with  the  statement  that 
he  thought  they  could  proceed  safely  without  using  blocks, 
and  so  went  ahead  and  drove  on.  The  appellee  contends 
that  here  is  the  ordinary  case  of  claimed  contributory  neg- 
ligence, and  that  the  evidence  was  in  such  state  that  the 
court  was  right  in  submitting  contributory  negligence  to 
the  jury.  Its  citations  make  its  theory  clear.  They  are 
cases  of  which  Templin  v.  Incorporated  City  of  Boone,  127 
Iowa  91,  and  Cook  v.  Incorporated  Town  of  Hedrick,  135 
Iowa  23,  are  typical.  They  are  to  the  ^ect  that  contribu- 
tory negligence  is  not  necessarily  made  out  because  one 
goes  upon  a  dangerous  and  unsafe  place,,  unless  it  further 
is  made  to  appear  that  he  should  have  known,  in  the  ex- 
ercise of  ordinary  care,  that  it  was  imprudent  for  him  to 
pass  over  such  place.  And  appellee  cites  Kumbour  v. 
Boston  d  M.  Railroad,  77  N.  H.  33  (86  Atl.  624,  at  632), 
wherein  it  is  held  that  in  rare  cases  only  may  the 
court  hold,  as  a  matter  of  law,  that  there  was 
contributory  negligence.  If  it  could  be  granted  that 
here  is  nothing  to  be  considered  except  the  question 
whether  there  was  or  was  not  contributory  n^ligence,  we 
should  afjrm.  But,  in  our  opinion,  the  defense  here  is 
contributory  negligence,  mingled  with  willful  assumption 
of  known  and  appreciated  danger.  We  think  defendant 
may  invoke  the  rule  of  ParJchill  v.  Town  of  Brighton,  61 
Iowa  103,  to  the  effect  that  no  one  may  be  excused  for  know- 
ingly and  consciously  incurring  danger  which  there  is  no 
necessity  for  incurring,  and  that  in  a  way,  there  is  room 
for  the  rule  that  a  claimant  of  damages  is  under  duty  to 
do  all  he  reasonably  may,  to  the  end  of  minimizing  his 
injury.  We  are  further  of  opinion  that  the  case  is  squarely 
ruled  by  Holzer  v.  McManua,  179  Iowa  1206,  and  Kancevich 
V.  Cudahy  Pack.  Co.,  184  Iowa  799.  In  the  Holzer  ca^e, 
we  released  the  master  from  liability  for  an  injury  caused 
by  using  an  insufficient  scaffold,  when  there  was  material 
at  hand  wherewith  to  make  the  scaffold  safe,  and  the  serv- 
ant chose  to  use  one  that  was  insufQcient,  without  any  ef- 
fort to  improve  its  visible  condition.     In  the  Kanceinch 
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case,  an  employee  was  denied  recovery  where  he  fell  off  of 
a  platform  because  a  railroad  car  had  been  withdrawn 
from  the  edge  thereof.  It  would  have  greatly  inconven- 
ienced operation  to  place  a  rail  on  the  edge  of  this  plat- 
form, but  there  was  a  board  at  hand  which  the  employee, 
could  have  put  up,  and  doing  so  would  have  kept  him 
harmless  though  no  car  remained  at  the  edge  of  the  plat- 
form. 

The  judgment  appealed  from  must  be  reversed,  because 
the  defense  presents  and  proves  more  than  reasonable  mis- 
take on  whether  a  dangerous  thing  is  dangerous, — ^more  than 
the  reasonable  use  of  judgment  on  whether  a  thing  may 
safely  be  done.  It  is  proved  that  there  was  a  deliberate 
refusal  to  do  a  feasible,  accustomed  thing,  the  use  of  which 
would  have  avoided  the  accident. — Reversed  and  remanded. 

Weaver^  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


A.  S.  Petersen,  Appellant,  v.  Lars  Jensen,  Appellee. 

YBNBOK  AND  FUBCHASEB:     Agreement  on  Price  Not  Completed 

1  Sale.  An  accepted  offer  to  sell  land  at  a  specified  price  (espe- 
cially when  the  offer  and  acceptance  are  by  telegrams)  does 
not  constitute  a  complete  contract  of  sale,  regardless  of  agree- 
ment as  to  all  other  details  necessarily,  and  known  and  con^ 
templated  J>y  the  parties  to  be,  incident  to  the  completed  trans- 
action. So  held  where  the  agreement  embraced  all  details  of 
the  price,  but  did  not  cover  the  matters  of  an  existing  lease 
and  easement. 

EVIDENCE:     Judicial  Notice — ^Nature  of  Contract  of  Sale  of  Seal 

2  Estate.  Judicial  notice  will  be  taken  of  the  fact  that  a  con- 
tract of  sale  of  real  estate  is  usually  an  instrument  of  various 
details  which  are  essential  to  a  complete  understanding  and 
agreement.  So  held  where  there  was  an  agreement  as  to  price, 
but  no  agreement  as  to  an  outstanding  lease  and  an  existing 
easement. 
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Appeal  from  Shelby  Digtriot  Court. — JT.  B.  RockafblloW; 

Judge. 

April  13,  1920. 

Rehearing  Denied  July  6,  1920. 

Suit  in  equity  for  specific  performance  of  an  alleged 
contract  of  sale  of  a  farm.  The  contract,  if  such,  consisted 
of  telegrams  and  letters.  The  answer  of  defendant  denied 
that  a  contract  had  been  consummated,  and  pleaded  also 
that  the  plaintiff  was  guilty  of  fraud,  in  that  he  was  acting 
as  agent  for  defendant  in  the  sale  of  said  farm,  and  that 
he  withheld  from  the  defendant  the  fact  that  he  had  offers 
for  said  farm  substantially  greater  than  the  price  to  which 
he  obtained  the  defendant's  consent.  After  trial  upon  the 
merits,  the  trial  court  dismissed  the  plaintiff's  petition, 
and  he  appeals. — Affirmed, 

Edward  8,  White,  for  appellant. 

J,  B,  Whitney  and  Cullison  d  Culliaon,  for  appellee, 

Evans,  J. — The  defendant  was  the  owner  of  a  farm  in 
Shelby  County,  upon  which  he  had  lived  for  many  years, 
and  from  which  he  moved  to  California  about  three  years 
^    __  prior  to  the  transactions  herein  involved. 

1.      VBNDOB     AND 

^'reement'*'  '^^^  plaintiff  was  a  real  estate  agent  in  the 
completed"*^*  near  vicinity,  and  became  agent  for  the  de- 
■*'®-  fendant,   in    a    somewhat   indefinite   sense. 

The  parties  had  been  acquainted  for  a  long  time.  No  price 
was  fixed  by  the  defendant  upon  his  farm,  nor  was  any 
authority  given  to  the  plaintiff  to  sell  the  same.  It  fairly 
appears  that  it  was  understood  between  them  that  the 
plaintiff  would  report  to  the  defendant  offers  or  oppor- 
tunities for  sale,  and  that,  in  the  event  of  a  sale,  the  de- 
fendant would  negotiate  through  the  agency  of  the  plaintiff. 
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On  June  23,  1917,  the  plaintiff  telegraphed  the  defendant 
as  follows : 

"Have  offer  thirty-two  thousand  cash  for  your  quarter. 
One  thousand  down,  balance  March  1,  1918." 

Before  the  sending  of  such  telegram,  he  had  an  offer 
from  Therkildsen  of  |210  per  acre.  The  telegram  was  not 
answered  by  defendant.  On  June  26th,  the  plaintiff  tele- 
graphed the  following: 

"What  is  your  best  price  160  acres  farm  less  my  com- 
mission.   Wire  my  expense." 

On  June  27th,  the  defendant  replied  as  follows : 

"Will  take  two  hundred  ten  dollars  cash  or  two  hun- 
dred twenty  dollars  per  acre  on  terms.  Twenty  thousand 
cash  balance  payable  March  first,  1923,  interest  5  per  cent 
payable  annually,  commission  included.  Do  your  best. 
Wire  answer." 

On  June  28th,  the  plaintiff  replied  as  follows,  by  wire : 

"Cash  offer  for  farm  accepted.  Draft  and  contracts 
mailed  less  one  hundred  sixty  dollars  commission." 

On  the  same  date,  he  replied  also  by  letter,  as  follows  : 

"As  per  your  message  I  accept  your  cash  terms  for  the 
sale  of  your  land  in  Shelby  County,  and  enclose  herewith 
contracts  made  in  duplicate  which  please  sign  and  return 
one  to  me.  I  also  enclose  a  draft  for  $840.00  being  the 
amount  of  the  cash  payment  less  the  commission  of  $1.00 
per  acre,  total  $160.00  the  balance  $32,600.00  due  March  1, 
1918,  at  which  time  you  clear  the  land  of  all  incumbrances. 
I  would  suggest  that  you  prepare  a  warranty  deed  at  once 
and  execute  the  same  together  with  your  wife  and  forward 
to  any  bank  in  Harlan,  Iowa,  for  their  keeping  until  March 
1st,  next,  then  there  will  be  no  delay  in  final  settlement  in 
case  of  death.  Please  give  this  your  early  attention  and 
oblige." 

Between  June  23d  and  June  28th,  Therkildsen  had 
raised  his  offer  to  $215  per  acre.  On  June  28th,  he  raised 
it  to  $217.50  per  acre.  On  June  29th,  the  plaintiff  entered 
into  contract  of  sale  with  Therkildsen,  as  purported  owner 
of  the  land,  for  the  consideration  of  $217.50  per  acre. 
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His  alleged  acceptance  of  defendant's  offer  under  date 
of  June  28th  was  rejected  by  the  defendant,  and  the  en- 
closures in  plaintiff's  letters  were  returned  to  plaintiff  by 
defendant.  In  the  return  of  such  enclosures,  the  defendant 
wrote,  under  date  of  July  5th,  the  following  letter : 

"I  am  sending  back  to  you  the  land  contract  and  the 
draft  for  f 840.00. 

"In  my  telegram  I  stated  that  I  would  be  willing  to 
sell  the  property  in  question  at  f210.00  per  acre  cash,  or 
f  220.00  per  acre  part  cash  balance  5  years. 

"You  telegraphed  accepting  my  cash  offer  and  later 
I  received  from  you  the  enclosed  draft  and  contract,  which 
is  far  from  being  the  cash  offer  you  accepted. 

"Kindly  write  fully  what  you  want,  as  to  whether  you 
will  pay  183,600.00  cash,  as  per  your  telegram. 

"If  you  prefer  to  buy  on  terms  I  will  take  $20,000.00 
cash  and  allow  five  years  for  the  balance  at  5  per  cent  per 
annum,  at  the  price  above  quoted,  viz.  f  220.00  per  acre. 

"On  receipt  of  answer  I  will  send  to  Farmer's  & 
Merchant's  Savings  Bank  in  Harlan  the  papers  covering 
the  transaction  you  decide  to  make,  and  will  leave  the 
matter  of  collection  and  closing  the  deal  entirely  in  their 
hands. 

"If  I  do  not  hear  from  you  within  ten  days  from  date 
I  will  understand  that  you  do  not  care  to  go  further  in 
tiie  matter,  and  you  may  consider  my  price  as  quoted  in  my 
last  telegram  as  void. 

"P.  8.  I  will  give  you  six  months  option  at  If210.()0 
per  acre  for  the  sum  of  f  1,000.00,  this  to  be  above  full  pur- 
chase price  i.  e.  I  will  take  f33,600.00  above  this  $1,000.00 
any  time  during  the  next  six  months."    . 

On  July  11th,  the  plaintiff  replied  by  wire  and  by  letter 
as  I'oUows: 

"I  hereby  accept  your  offer  of  sale  of  your  Center  Town- 
ship farm  at  two  hundred  and  ten  dollars  per  acre  cash." 

"Replying  to  your  telegram  of  June  28th,  and  to  your 
letter  of  July  .Ith  1  do  hereby  accept  your  offer  of  $210.00 
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cash  per  acre  for  your  farm  in  Center  Township,  Shelby 
County,  Iowa,  or  a  total  of  $33,600.00  cash  for  the  said 
farm." 

On  July  18th,  the  defendant  sent  a  warranty  deed,  duly 
executed  by  himself  and  wife  to  the  plaintiff  as  grantee, 
to  a  bank  at  Harlan,  to  be  delivered  to  the  plaintiff,  pro- 
vided he  agreed  to  certain  details  required  by  the  defendant 
as  a  condition  tp  the  consummation  of  the  sale.  The  plain- 
tiff rejected  all  such  details  or  conditions,  and  served  upon 
the  bank  a  written  demaxid  and  tender.  He  also  served 
the  same  upon  the  defendant  by  letter.  Such  demand  and 
tender  was  as  follows: 

"I  do  hereby  offer  to  tender  and  pay  to  you  the  sum 
of  $33,600.00  together  with  six  per  cent  interest  thereon 
from  July  11,  1917,  the  date  of  closing  a  contract  for  the 
purchase  by  me  of  your  Center  To\raship,  Shelby  County, 
Iowa,  farm,  to  this  date,  upon  your  readiness  to  deliver  to 
me  as  per  said  agreement  a  warranty  deed  to  said  prem- 
ises, Upon  and  after  the  immediate  payment  by  you  of  all 
tax  and  mortgage  liens  and  all  other  liens  against  said 
real  estate,  and  upon  compliance  or  readiness  to  comply, 
by  you  with  all  other  terms  of  the  said  deal,  expressed  or. 
implied.  I  therefore  request  that  you  notify  me  when, 
where  and  to  whom  I  shall  pay  the  said  consideration, 

"Dated  at  Harlan,  Iowa,  on  this  28th  day  of  July,  1917." 

The  first  question  presented  is  whether  the  telegrams 
and  letters  constituted  a  complete  contract  of  sale  between 
the  parties,  or  whether  they  constituted  simply  an  agree- 
ment upon  the  important  question  of  price,  as  the  first  step 
toward  a  complete  agreement  of  sale.  Construing  the  lan- 
guage of  these  communications  in  the  light  of  the  circum- 
stances surrounding  the  parties,  is  it  to  be  implied,  that 
an  agreement  upon  the  price  would  constitute  a  complete 
contract  of  sale,  regardless  of  all  other  details  or  conditions 
which  would  be  necessarily  involved  in  the  performance  of 
such  a  contract? 

Clearly,  a  contract  of  sale  of  land  must  involve  pre- 
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liminary  negotiations.  In  such  negotiations,  the  minds 
of  the  parties  may  meet  upon  some  things  and  fail  to  meet 
on  others.  The  first  negotiations  may  be  concentrated 
wholly  upon  the  question  of  price,  as  the  thing  of  first 
importance.  Does  this  fact  imply  a  waiver  of  all  other 
considerations?  If  an  agreement  is  reached  as  to  price, 
may  either  party  then,  at  his  own  election,  declare  the 
contract  completed,  and,  in  effect,  spring  a  trap,  and  put 
•  the  other  party  at  his  mercy  as  to  all  other  details  and 
conditions  that  become  necessarily  incident  to  the  com- 
pleted transaction?  In  this  case,  the  defendant  held  his 
title  as  subject  to  an  easement,  whereby  another  party  had 
a  right  to  the  use  of  a  well.  His  farm  was  also  in  the  pos- 
session of  a  tenant,  whose  tenancy  would  continue  until 
March  1st  following.  These  facts  were  weU  known  to  the 
plaintiff  at  the  time  he  was  carrying  on  his  communication. 
He  knew  that  the  defendant  could  not  convey  to  him  free 
from  the  easement,  nor  free  from  the  tenant's  right  of  pos- 
session until  March  1st.  It  was  essential  to  the  complete 
meeting  of  the  minds  of  the  parties  that  they  should  have 
some  understanding  as  to  the  reservation  of  such  easement, 
and  some  understanding  as  to  the  rights  of  the  tenant.  In 
Kintnan  v.  Botts,  147  Iowa  474,  we  had  occasion  to  consider 
a  similar  question. 

"The  correspondence  between  Leach  and  defendant  was 
solely  as  to  the  price  which  defendant  would  take  for  his 
farm,  and  no  terms  of  sale  other  than  as  to  the  price  were 
specifically  referred  to,  although  Leach  advised  defendant 
that  the  farm  had  depreciated  during  his  absence  from  it, 
in  that  the  improvements  had  been  allowed  to  become  in 
bad  condition.  ♦  ♦  ♦  Now,  the  sole  question  to  be  de- 
termined in  this  case  is  whether  these  telegrams  concluded 
a  binding  contract  of  sale,  in  view  of  the  circumstances, 
so  far  as  they  were  known  to  both  parties,  between  plain- 
tiff, the  undisclosed  prospective  purchaser,  and  defendant. 
It  is  a  matter  of  common  knowledge  that  executory  con- 
tracts for  the  sale  of  real  property  usually  contain  terms 
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as  to  the  time  of  payment  of  the  consideration  in  a  lump 
sum  or  by  installments,  the  time  of  surrender  of  posses- 
sion, the  payment  of  the  expense  of  furnishing  an  abstract, 
and  similar  matters.  While  it  is  true  that  an  unequivocal 
present  agreement  of  sale  of  specific  property  for  a  definite 
price  would  be  valid  without  statement  as  *to  other  con- 
ditions, all  of  which  would,  in  such  event,  be  determined 
by  recognized  rules  of  law,  nevertheless  we  think  the  uni- 
versally known  usage  to  state  such  terms  in  a  written  con- 
tract may  be  taken  into  account,  where  the  language  of 
the  writings  relied  upon  to  constitute  a  contract  leaves 
room  for  doubt  as  to  whether  the  parties  intended  and 
understood  that  such  writings  should  constitute  a  complete 
and  binding  contract  of  sale." 

Looking  at  the  language  of  the  communications  and  of 
the  circumstances  surrounding  the  parties,  we  think  that 
a  mere  agreement  on  the  price  did  not  complete  the  sale, 
so  as  to  preclude  either  party  from  insisting  upon  other 
conditions  which  were  necessarily  incident  to  the  sale. 
This  was  the  theory  on  which  the  defendant  acted,  in  send- 
ing on  a  deed  to  the  bank  at  Harlan.  He  insisted  upon  a 
reservation  of  the  easement,  and  upon  an  acceptance  by 
the  plaintiff  of  the  lease  and  rent  notes  without  recourse, 
reserving  to  himseK  the  pro  rata  part  of  the  rent  earned 
up  to  .the  11th  day  of  July.  If  the  parties  had  been  per- 
sonally  in  each  other's  presence  at  the  time  that  Petersen 
agreed  to  the  defendant's  price,  it  would  hardly  be  claimed 
but  that  the  defendant  could  thereupon  bring  forward 
these  other  details,  as  matters  to  be  agreed  upon,  or  that 
a  failure  of  agreement  thereon  would  not  defeat  a  con- 
summation of  the  sale.  Can  it  be  said  that  the  defendant's 
rights  in  that  regard  are  any  less  because  he  was  hundreds 
of  miles  distant,  and  could  not  communicate  except  by 
wire  or  letter? 

No  subject  except  the  price  was  considered  in  the  tele- 
grams and  letters.  Xo  attempt  was  made  therein  to  deal 
with  other  provisos.     It  would  be  a  futile  expenditure  to 
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o  v^.r.,.^^ .  ^leal  with  other  provisos  by  telegram,  before 
l?OT?^^n«ture  ^^  ^*®  known  whether  or  not  the  parties 
of  Mfe'^Sr  could  agree  upon  a  price.  An  agreement 
real  estate.  upon  a  price  was  all  that  was  attempted  by 
telegram.  Would  such  agreement  close  the  door,  as  a  mat- 
ter of  law,  against  further  negotiations  as  to  other  details? 
We  cannot  close  our  eyes  to  the  fact,  universally  known 
to  the  profession,  that  a  complete  contract  of  sale  of  land 
is  usually  an  instrument  of  many  provisos.  It  usually 
contains  a  plurality  of  details,  which  are  material  and 
essential  to  a  complete  understanding  between  the  parties. 
To  incorporate  all  these  in  a  telegram  presents  practical 
difficulties.  Though  such  contracts  are  often  initiated  by 
telegrams,  and  the  basic  agreement  as  to  price  is  frequently 
reached  by  that  method,  it  is  seldom  that  a  completed 
contract  is  an^ived  at  in  such  manner.  We  should  not 
strain  a  point,  therefore,  to  find  that  an  agreement  upon 
the  price  made  a  complete  contract,  and  precluded  a  con- 
sideration by  the  parties  of  any  other  proviso  or  detail 
essential  to  a  good  and  fair  understanding.  The  negotia- 
tions leading  up  to  such  contract,  through  successive  agree- 
ments, should  be  deemed  open,  until  it  can  be  said  that  the 
parties  themselves,  either  by  language  or  conduct,  mutually 
closed  them.  A  completed  sale  is  not  attained  by  the  mere 
snapping  of  the  finger  by  one  of  the  parties,  after  an  agree- 
'  ment  upon  the  price. 

There  was  another  condition  than  tliese  we  have  spe- 
cified, made  by  the  defendant.  It  was  that  the  grantee 
should  pay  all  the  taxes  falling  due  after  .Tiily  11th.  Tliis 
would  include  the  last  half  of  the  taxes  i)ayable  in  1917, 
which  were  already  a  lien  upon  the  land.  It  may  be  that 
this  condition  was  not  justified.  In  any  event,  the  defend- 
ant promptly  waived  it,  and  agi*ei^d  to  pay  such  taxes.  As 
to  the  conditions  first  specified,  it  rested  upon  the  plaintiff 
to  say  whether  he  would  accede  to  them  or  not.  If  he 
would  not,  he  was  not  bound.  Neither  was  the  defendant. 
The  plaintiff  chose  to  avoid  all  specifications  in  his  ob- 
jection.    His  tender  casts  upon  the  defendant  the  burden 
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of  discovering  the  grounds  of  plaintiff's  owti  objections. 
The  tender  added  nothing  to  his  rights.  In  order  to  ac- 
complish a  completed  purchase,  it  was  incumbent  upon  him 
to  arrive  at  an  agreement  w^ith  the  defendant  upon  such 
material  details  as  were  fairly  involved  in  the  sale,  so  far, 
at  least,  as  he  had  knowledge  of  the  existence  of  the  facts 
which  rendered  such  details  material.  There  was  nothing 
in  the  telegram  from  which  it  should  be  implied  that  the 
later  consideration  of  such  facts  was  to  be  waived  by 
either  party.  We  are  clear  that  the  defendant  was  not 
bound  to  regard  the  acceptance  of  his  price  as  a  termina- 
tion of  the  negotiations  as  to  other  provisos.  The  defend- 
ant did  nothing  thereafter  from  which  such  waiver  could 
be  implied.  On  the  contrary,  he  brought  them  forward  in 
his  next  communication,  and  presented  them  with  his  ten- 
der of  the  deed.  If  the  plaintiff  had  then  acceded  to  these, 
he  could  have  brought  about  a  completed  sale.  If  he  had 
continued  the  negotiations,  he  could  doubtless  have  done 
the  same  thing.  He  chose  a  course,  however,  that  was 
clearly  oppressive  to  the  defendant,  and  as  clearly  repug- 
nant to  a  court  of  equity  in  considering  a  prayer  for  specific 
performance  thereon. 

We  reach  the  conclusion  that  the  plaintiff  closed  the 
door  too  soon,  and  that  his  acceptance  of  the  price  did  not 
attain  a  completed  sale.  This  conclusion  renders  it  un- 
necessary that  we  consider  the  question  of  fraud,  or  ex- 
amine the  cleanness  of  plaintiff's  hands.  The  decree  dis- 
missing the  petition  is — Affirmed. 

Weaver^  C.  J.,  Preston  and  Salinger,  J  J.,  concur. 


Jambs  T.  Rhodes  et  al..  Appellees,  v.  Stephen  L.  Uhl  et  al., 

Appellants. 

FBAtJD:     Besclssion  Kotwithstaiiding  Examination.     Rescission  of 
1    a  contract  of  exchange  is  fuUy  Justified  when  the  one  rescind- 
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ing,  being  wholly  inexperienced  in  land  deals,  exchanges  land 
of  large  value  for  land  of  materially  less  value,  on  the  strength 
of  willfully  false  representations  as  to  the  value  and  quality 
I  of  the  latter  land,  and  after  an  examination  thereof  which  was 

manifestly  so  engineered  as  to  prevent  the  examination  from 
revealing  the  real  truth. 

MOBTGAaES:      Pre-ezi8ting    Debt— Validity    Against     Defrauded 

2  Chrantor.  A  mortgage  given  to  secure  a  pre-existing  debt,  with- 
out release  of  the  debtor  from  personal  liability,  is  of  no  valid- 
ity against  the  plea  of  rescission  by  the  victim  of  a  fraud- 
induced  contract  of  exchange. 

ESTOPPEL:     Wrongful  Act  of  Escrow  Holder.    An  owner  of  land 

3  who  places  deeds,  with  grantee  in  blank,  in  the  hands  of  a 
party  to  hold  pending  the  final  closing  of  an  exchange,  is  not 
thereby  estopped  to  dispute  the  validity  of  a  mortgage  arising 
out  of  the  unauthorized  act  of  said  party  in  filling  in  his  own 
name  as  grantee,  and  mortgaging  the  property. 

Appeal  from  Linn  District  Court. — Milo  P.  Smith,  Jndge. 

July  6,  1920. 

Action  in  equity  to  rescind  a  land  trade.  Opinion 
states  the  facts.  Decree  for  the  plaintiffs  in  the  court  be- 
low.   Certain  of  the  defendants  appeal. — Affirmed, 

H.  J.  Maurer,  Cook,  Hughes,  Sutherland  d  Taylor,  Criss- 
man  d  Linville,  Voris  d  Haas^  Clark  d  Clark,  and  O.  TV. 
ElUott,  for  appellants. 

Trewin,  Simmons  d  Trewin,  for  appellees. 

Gaynor,  J. — This  action  is  in  equity.    It  is  brought  to 
rescind  and  set  aside  a  certain  contract  for  the  exchange 
of  land.    Involved  in  the  exchange  are  the  plaintiff's  home- 
stead and  320  acres  of  Texas  land  owned 
^*  Kjl^s^ion  ^not-     ^y  ^^^  plaintiffs,  and  126  acres  of  farm  Idnd 
riiS?torttoJf      owned  by  the  defendant  Miller.     Plaintiffs 

base  their  right  to  rescind  and  have  the  con- 
tract and  deeds  canceled  on  the  claim  that  the  exchange 
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was  procured  by  fraud.    The  prayer  of  the  petition  is : 

"That  the  contract  entered  into  between  the  parties 
which  evidenced  the  exchange  and  the  deeds  made  in  pur- 
suance pf  the  contract  be  canceled  and  set  aside  and  held 
for  naught,  and  that  two  certain  mortgages  placed  by  Mil- 
ler upon  the  plaintiffs'  homestead,  in  favor  of  the  defend- 
ants Hedges  and  Eacena,  be  set  aside  and  held  for  naught." 
The  court  found  in  favor  of  the  plaintiffs,  canceled  the 
contract  and  deeds  evidencing  the  exchange,  set  aside  the 
mortgage  held  by  Eacena,  and  sustained  the  mortgage  held 
by  the  defendant  Hedges.  Upon  the  trial  of  the  case,  the 
action  as  to  Biggs,  Cooper,  and  Cook  was  dismissed.  The 
defendants  Uhl,  Miller,  and  Eacena  alone  appeal.  Argu- 
ment, however,  has  only  been  filed  for  Miller  and  Eacena, 
and  the  case  here  is  narrowed  to  the  issues  between  the 
plaintiffs  and  Miller  and  Eacena.  Though  Uhl  appealed,  he 
has  filed  no  argument,  and  his  appeal  is  not  considered. 

It  appears  that,  prior  to  the  2d  day  of  October,  1915, 
the  plaintiffs  were  the  owners  of  a  certain  house  and  lot 
in  Cedar  Rapids,  owned,  held,  and  occupied  by  them  as  a 
homestead,  and  also  the  owners  of  320  acres  of  Texas  land. 
The  defendant  was  not  then  the  owner  of  the  126  acres  of 
land  which  he  undertook  to  exchange  for  this  property, 
but  had  some  agreement  by  which  he  was  to  become  the 
owner.  The  title  to  the  land  on  the  2d  of  October  was  in 
Biggs.  Biggs  had  made  some  arrangement  to  pass  the 
title  to  the  defendant  Cooper,  and  Cooper  had  made  some 
arrangement  to  transfer  the  title  to  the  defendant  Miller, 
but  the  title  had  not  been  transferred  at  that  time.  Though 
this  fact  is  not  material  to  this  controversy,  we  state  it 
because  it  has  some  bearing  upon  some  phases  of  this  case, 
as  will  be  apparent  hereafter.  Prior  to  the  2d  day  of  Oc- 
tober, 1915,  the  plaintiffs  seemed  to  have  entertained  a  de- 
sire to  exchange  their  homestead  and  their  Texas  land  for 
farm  land  in  Iowa.  The  defendant  Uhl  was  a  land  agent. 
He  discovered  plaintiffs'  desire,  and  came  to  them,,  in  his 
capacity  as  real  estate  agent,  and  made  some  inquiry  to 
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ascertain  whether  or  not  they  were  in  the  mind  to  exchange 
their  properties  for  lands  in  Iowa,  and  found  that  they 
were.  He  took  Mrs.  Rhode^s,  one  of  the  plaintiffs,  to  cer- 
tain land  which  he  had  for  exchange,  and  showed  it  to  her. 
At  that  time  she  took  her  son-in-law  along  with  her.  The 
land  was  examined,  but  no  exchange  was  made.  We  take 
it  that,  in  the  meantime,  he  had  seen  the  defendant  Miller, 
had  discovered  that  Miller  had  126  acres  of  land  in  ques- 
tion, and  desired  to  sell  or  exchange  the  same.  He  gave 
to  Miller  a  description  of  plaintiffs'  property,  and  asked 
him  whether  or  not  he  would  be  willing  to  exchange  his 
property  for  plaintiffs'  property,  and  was  advised  that,  if 
a  satisfactory  exchange  could  be  made,  he  would  be  willing 
to  do  so.  Uhl  then  came  to  the  plaintiffs,  and  arranged 
with  them  to  go  to  see  this  Miller  land,  and  arranged  with 
Miller  to  accompany  them.  On  the  2d  day  of  October, 
these  four  parties  took  the  interurban  train  to  North 
Liberty,  and  from  there  they  proceeded  in  an  automobile 
to  the  land  in  controversy,  and,  on  arrival,  a  partial  ex- 
amination of  the  Miller  or  Johnson  County  land  was  made. 
Before  stating  what  was  done  on  this  visit,  and  before  set- 
ting out  to  what  extent  the  land  was  examined  by  these 
plaintiffs,  we  have  to  say  that  Rhodes,  one  of  the  plain- 
tiffs, was,  at  that  time,  a  maji  about  64  years  of  age,  had 
never  been  engaged  in  farming,  and  knew  practically  noth- 
ing about  the  value  of  farm  land.  He  was  a  conductor 
on  the  Rock  Island  Railroad,  and  had  been  with  the  rail- 
road for  about  45  years.  This  deal  was  his  first  experience. 
His  wife  was  without  experience  in  matters  of  this  kind. 
They  were  then  occupying  the  homestead  in  question,  and 
had  occupied  it  for  about  14  years.  The  lot  was  30  feet 
wide,  fronting  on  First  Avenue,  and  117  feet  deep.  The 
defendant  Miller  was  about  36  years  old.  Miller  and  Uhl 
were  both  men  of  large  experience  in  matters  of  this  kind. 
Both  had  been  traders.  Miller  for  himself,  and  Uhl  for 
others.  Miller  seems  to  have  had  quite  large  experience  in 
trading,  both  in  stocks  and  lands.  Just  prior  to  this  deal, 
he  was  in  the  merchajidise  business  at  Vancleve.     Uhl's 
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business  was  to  look  out  for  deals,  though  it  does  not  ap- 
pear that  he  ever  dealt  for  himself.  Prior  to  this  time,  he 
had  served  Miller  as  agent.    Miller  testifies : 

"The  first  time  I  ever  saw  Mr.  Uhl  was  the  time  he  had 
a  man  who  had  320  acres  of  land  south  of  Perry  on  trade 
for  a  stock  of  goods  I  had  at  Hedrick,  Iowa.  This  was 
somewhere  in  the  year  previous  to  this  deal." 

Mrs.  Rhodes  testifies  that  Uhl  represented  this  Miller 
property  as  a  wonderful  deal;  told  her  that  he  knew  the 
property;  had  seen  it  about  three  times.  She  details  this 
introductory  conversation  in  this  way: 

"He  called  me  up,  and  said  he  had  a  most  wonderful 
deal.  He  said,  if  I  turned  it  down,  he  would  never  have 
anything  more  to  do  with  me.  He  came  to  the  house  to 
see  me,  a  short  time  before  the  second  of  October.  He 
claimed  that  he  had  a  farm  in  Johnson  County,  belonging 
to  a  man  by  the  name  of  Miller,  who  had  recently  disposed 
of  a  large  business  in  his  home  town,  I  think  for  ?2(),000, 
and  that  he  wanted  to  come  to  Cedar  Rapids  to  educate 
his  children.  He  was  looking  for  a  home  handy  to  school, 
and  he  thought  that  our  place  would  suit  him.  I  remarked 
that  I  thought  it  strange  that,  if  he  wanted  our  place,  he 
didn't  come  and  look  at  it.  He  replied,  *I  have  seen  it,  and 
he  will  take  my  word  for  it.'  He  told  me  that  the  Johnson 
County  farm  was  a  nice  place,  a  nice  piece  of  good  land; 
that  it  was  incumbered  by  a  $9,000  mortgage.  I  had  never 
beard  of  this  man  Miller  until  he  was  mentioned  in  the 
deal.  I  first  met  him  on  the  morning  of  the  2d  of  October, 
when  Mr.  Rhodes  and  myself  went  with  him  to  look  at  the 
land.  We  met  Miller  for  the  first  time  in  front  of  the  in- 
terurban  station.  Uhl  was  with  him,  and  introduced  him 
to  me.  We  all  went  together  to  North  Liberty  on  the  in- 
terurban,  secured  an  automobile,  and  drove  to  the  land. 
On  the  way  to  the  farm,  Mr.  Uhl,  in  the  presence  of  Miller, 
repeatedly  called  attention  to  the  farms  along  the  road, 
and  said  that  the  Miller  land  was  of  the  same  character. 
As  we  drove  in  the  automobile  along  the  road  on  the  South 
side  of  the  land   in  controversy,  he  pointed  to  the  land 
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across  the  road  [this  is  known  in  the  record  as  the  Cochran 
land],  and  said  that  the  land  in  controversy  was  of  the 
same  character  as  the  Cochran  land.  [The  Cochran  land, 
it  appears,  was  newly  plowed,  and  showed  a  rich  soil,  and 
could  be  plainly  seen  from  the  road.]  On  the  way,  Mr.  Uhl 
kept  repeating  what  a  wonderfully  good  opportunity  this 
was,  and  what  good  land  it  was,  and  so  on.  He  pointed 
to  one  piece  of  land,  and  said  it  had  been  sold  for  |168  an 
acre;  that  the  land  he  was  about  to  show  us  w-as  equally 
as  good.  He  made  repeated  comparisons.  He  placed  the 
value  of  the  land  in  controversy  at  fl50  an  acre.  When 
we  reached  the  farm,  they  drove  us  along  the  south  side 
of  this  land  [the  road  runs  between  this  land  and  the 
Cochran  land]  to  the  southwest  corner,  and  back  then  to 
the  buildings,  w^hich  were  situated  on  the  southeast  corner. 
We  approached  the  land  from  the  east,  along  the  south 
road.  After  we  got  out  of  the  automobile,  w^e  went  from 
20  to  30  rods  north  of  the  house,  a  verv  short  distance  into 
the  corn.  The  ground  was  soft,  and  it  was  not  easy  to  get 
around.  Uhl  discouraged  us  from  going  north,  saying  that 
it  was  too  bad  and  muddy, — not  exactly  muddy,  but  not 
good  walking  to  go  any  further.  He  said  the  land  north 
was  all  like  the  land  around  the  buildings.  The  land 
around  the  buildings  was  fairly  good  land,  and  had  com 
on  it.  He  kept  telling  us  it  was  all  like  the  land  which  we 
saw  around  the  buildings  along  the  road  and  to  the  south 
of  the  road;  that  it  was  all  good  land.  He  said  the  land 
was  all  capable  of  cultivation,  and  was  good  for  raising 
crops." 

It  appears  that  the  plaintiffs  did  not  visit  or  examine 
the  land  to  the  north  and  northwest  of  the  buildings.  All 
the  examination  they  made  of  it  was  of  the  land  around 
the  buildings  at  the  southeast  corner,  and  such  examina- 
tion as  they  were  able  to  make  by  driving  along  the  public 
highway  on  the  south.  The  more  reliable  testimony  tends 
to  show  that,  from  this  point,  the  land  north  could  not  be 
seen, — at  least  could  not  be  seen  sufficiently  to  form  any 
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judgment  of  its  character  or  quality.  It  seems  that  there 
was  a  ridge  that  obscured  the  view  from  the  road,  and  also 
corn  along  this  road  that  prevented  one  from  seeing  fully 
the  land  to  the  north.  It  appears,  also,  that  from  the  road 
there  was  a  lane  leading  up  into  the  land ;  that  the  plain- 
tiffs suggested  that  the  automobile  be  driven  up  there,  so 
that  they  could  see  the  land  more  fully,  and  were  informed 
that  it  was  impossible  to  drive  up  this  lane,  because  it  was 
so  narrow  that  they  could  not  turn  around  and  get  back. 
We  have  no  hesitancy  in  saying  that  this  record  discloses 
that  the  plaintiffs,  in  their  examination  of  this  land,  were, 
through  the  artifices  of  the  defendants,  confined  in  their 
examination  to  those  portions  of  the  land  which  presented 
its  most  favorable  aspect.  The  plaintiffs  made  but  a  very 
casual  examination  of  it,  and  were  clearly  led  into  believ- 
ing that  all  the  land  was  practically  the  same  as  the 
Cochran  land  to  the  south,  and  the  land  as  it  was  found 
around  the  buildings. 

As  to  the  character  of  the  land,  there  is  some  conflict 
in  the  evidence;  but  we  have  no  hesitancy  in  saying  that 
these  representations,  made  by  Uhl  in  the  presence  of 
Miller,  and  not  contradicted  by  him,  had  no  foundation  in 
fact ;  that  the  land  was  not  as  represented,  was  not  all  till- 
able, was  not  like  the  land  across  the  road,  owned  by 
Cochran,  but  most  of  it  was  wholly  inferior  to  that  shown 
to  them  on  the  south  side  and  around  the  buildings.  This 
being  practically  a  fact  case,  we  have  set  out  somewhat 
at  length  the  testimony  of  the  witnesses  touching  its  char- 
acter, and  a  careful  review  of  the  whole  record  satisfies 
us  that  this  testimony  brings  to  the  mind  a  fairly  clear 
and  accurate  knowledge  of  the  actual  condition  of  the  land. 
It  is  as  follows: 

One  Leonard  testified : 

"A  few  days  after  the  transaction  involved  in  this  suit, 
I  visited  the  farm  in  controversy,  with  Mrs.  Rhodes  and 
daughter  and  J.  U.  Trewin.  I  was  there  at  another  time. 
The  character  of  the  land  immediately  around  the  build- 
ings is  the  better  part  of  the  farm.     It  is  all  sandy  soil, 
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but  there  is  a  good  deal  of  dark  loam  in  the  soil.  The  soil 
is  richer  sand  around  the  buildings  than  it  is  further  back. 
As  you  go  northwest  of  the  buildings,  you  get  into  kind  of 
a  low  marsh.  Going  north  the  first  30  rods,  it  is  fair  corn 
land.  Then  you  drop  into  a  lake  bed,  which  is  fairly  rich 
soil,  but  undrained,  and  has  water  in  it.  The  lake  bed 
runs  pretty  near  up  to  a  ditch.  You  come  then  to  the 
ditch.  There  are  sand  burrs  on  certain  portions.  Certain 
portions  were  so  poor  that  it  wouldn't  grow  sand  burrs. 
The  east  half  of  the  next  40,  except  right  on  the  north  line, 
is  all  barren  sand.  There  was  a  marsh  lying  a  little  south 
of  the  northwest  corner  of  the  northeast  40,  and  that  was 
wet,  and  had  water  on  it.  No  drain  through  it.  Bull  grass 
growing  in  the  marsh.  South  of  the  bull  grass  patch, 
there  is  a  very  poor  quality  of  sandy  land, — some  corn  on 
it,  but  very  poor.  The  west  side  of  the  southeast  40  is 
outside  the  marsh  land,  excepting  the  south  extreme  part 
of  it.  Along  the  road  there  is  a  little  marsh  land,  but  the 
balance  is  better  quality  of  corn  land  than  on  the  north 
part  or  the  west  part.  The  patch  of  land  immediately  west 
of  the  buildings  is  medium  corn  land.  The  land  along  the 
south  side  is  much  better  quality  than  as  you  get  back  20 
rods,  except  a  little  portion  of  marsh  about  where  the  ditch 
crosses  over  the  field,  and  a  few  rods  back,  along  the  road. 
The  land  across  the  road  is  practically  the  same  quality  of 
land  as  the  south  part  of  this  land,  until  you  get  back  quite 
a  way  in  the  field  on  this  land,  coming  north  towards  the 
ridge.  The  land  across  the  road  from  this  farm  has  just 
been  plowed,  at  the  time  I  was  there.  The  soil  turned  up 
good  corn  soil.  It  was  dark  sandy  loam.  To  walk  over 
the  sand  ridge  on  the  farm  in  controversy  is  to  walk  in 
sand  burrs.  There  was  a  very  little  stand  of  com.  There 
was  drift  sand,  or  what  you  call  blow  sand.  There  was 
a  ridge  along  this  land,  and  on  this  ridge  was  absolutely 
no  vegetation  of  any  kind.  When  you  walked  on  it,  you 
were  walking  in  sand,  half  way  to  your  shoe  tops.  Over  on 
the  northwest  corner  of  the  same  40  there  is  another  marsh, 
with  just  hay  on  it.     One  of  the  days  I  was  there  [this 
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was  soon  after  plaintiffs'  first  visit],  you  couldn't  walk 
through  it,  on  account  of  its  being  wet  and  spongy.  When 
you  go  east  of  the  marsh  along  the  north  comer,  or  such 
a  matter,  you  find  nothing  but  sand.  There  was  some  grass 
on  it,  but  mostly  sand.  There  would  be  in  the  neighbor- 
hood of  from  30  to  40  acres  of  that  entire  tract  which  would 
be  reasonable  farm  land,  if  it  were  kept  in  shape.  It  would 
need  drainage,  and  that  ditch  would  need  to  be  opened." 

We  may  say,  however,  that  there  is  some  attempt  on 
the  part  of  the  defendants  to  discredit  this  testimony;  but. 
we  accept  it  as  a  fair  basis  for  the  conclusion  that  we  reach 
in  this  case. 

As  to  the  value  of  the  Miller  land,  the  testimonv  is  sub- 
stantially  as  follows: 

F.  J.  Cochran  testified  for  the  plaintiffs: 

"I  owned  land  in  Johnson  County  at  one  time.  I  know 
where  the  land  in  controversy  is.  I  own  426  acres  of  land 
across  the  road  from  this  farm.  I  owned  this  land  between 
8  and  10  years,  and  operated  it .  during  that  time.  I 
know  the  farm  in  question.  I  have  known  it  for  about 
12  years.  This  land  lies  on  the  north  side  of  the  highway, 
and  mine  was  on  the  other  side.  The  road  runs  east  and 
west.  The  land  in  controversy  lies  on  the  north  side.  The 
buildings  on  the  land  in  controversy  are  in  the  southeast 
comer.  I  know  what  lands  are  bought  and  sold  for  in  that 
vicinity  in  years  gone  by.  I  would  think  the  land  in  con- 
troversy was  worth  from  $90  to  |100  an  acre." 

W.  F.  Bickell  testified  that  he  examined  the  land  in 
controversy.    He  testified : 

"I  am  familiar  with  the  value  of  lands  generally.  I 
would  say  a  fair  price  for  this  land  was  $70  to  f80  an  acre." 

L.  C.  Leonard,  for  the  plaintiff,  testified: 

"I  went  over  every  part  of  the  land  in  controversy.  I 
spent  the  greater  part  of  3  days  on  the  farm.  The  build- 
ings are  located  on  the  southeast  40,  along  the  highway 
on  the  south  line,  and  within  15  or  20  rods  of  the  east  line. 
The  land  immediately  around  the  buildings  is  the  better 
part  of  the  farm.    The  soil  is  rich  and  sandy  around  the 
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buildings.  As  you  go  northwest  of  the  buildings,  you  get 
into  kind  of  a  low,  marshy  land.  Going  north  from  the 
buildings  for  the  first  30  rods  is  fair  corn  land.  Then  you 
drop  off  into  a  lake  bed.  Then  you  come  from  that  to  a 
ditch.  Then  you  come  to  the  poorest,  sandiest  i  land  I  hare 
ever  seen  in  Iowa,  with  few  exceptions.  The  land  along 
the  road  on  the  south  side  of  the  farm  is  much  better 
quality  than  it  is  when  you  get  back  20  rods.  The  land 
along  the  road  is  practically  the  same  quality  as  the  land 
south  of  it,  and  this  is  so  until  you  get  back  quite  a  way 
north  in  the  field,  going  towards  the  ridge.  There  is  in 
the  neighborhood  of  30  to  40  acres  on  the  entire  tract  that 
would  be  reasonably  fair  farm  land,  if  it  was.  kept  in  shape. 
The  north  and  east  part  of  the  40  won't  produce  the  or- 
dinary crops  of  this  country.  I  am  familiar  with  the  value 
of  lands  in  Iowa.  I  have  owned  lands  in  several  counties. 
I  made  inquiry  as  to  the  value  of  lands  in  this  neighbor- 
hood, and  talked  with  neighbors,  and  found  what  lands 
were  sold  for  in  that  vicinity." 

He  was  asked  this  question: 

"Now,  from  your  investigation  and  your  knowledge  of 
the  soil  and  of  farming,  what  Would  you  say  as  to  the  fair 
value  of  this  tract  of  land  per  acre,  including  the  improve- 
ments? A.  About  f80  to  |85  an  acre.  My  examination 
of  this  land  was  made  soon  after  this  transaction  oc- 
curred." 

Henry  Lonvar  testified  for  the  defendants: 

"My  farm  was  across  the  road  on  the  south  side  from 
this  120  acres.  I  bought  it  from  Mr.  Cochran,  and  paid 
f  130  an  acre.    The  farm  was  386  acres." 

He  testified  that  the  value  of  tlie  land  in  controversy 
was  f  130  an  acre.    He  said : 

"I  never  walked  over  the  north  40.  I  don't  know  any- 
thing about  it  at  all.  T  never  have  been  over  where  the 
scrub  brush  is.  Never  walked  over  this  sand  ridge.  I  don't 
know  whether  there  is  a  sand  ridge  there  or  not.  I  just 
drove  around  the  road.  I  didn't  see  any  sand  blow  there. 
I  looked,  and  I  didn't  see  any  sand  blow." 
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Albert  Eochyaka,  called  for  the  defendants,  testified : 

"My  house  is  right  across  the  road  from  the  southwest 
comer  of  the  land  in  controversy.  I  have  lived  there  5 
years.  I  have  been  renting  the  farm  for  5  years.  I  went 
across  the  corner  of  the  southwest  part,  a  couple  of  times, 
then  I  crossed  the  middle  of  the  farm,  and  helped  thresh. 
I  have  been  back  across  the  north  40.  I  have  been  on  the 
40  on  which  the  house  is  located.  The  Cochran  farm  is 
right  east  of  me." 

He  was  asked : 

"Are  you  familiar  with  the  value  of  the  farm  on  which 
you  live  and  have  lived  for  the  last  5  years, — how  much 
per  acre  is  it  worth?  A.  fl35.  I  never  bought  or  sold 
land  in  that  vicinity.  I  don't  know  the  values  of  land 
there.  The  soil  on  the  land  in  controversy  is  about  the 
same  as  the  soil  on  the  land  that  I  occupied." 

Joseph  Novak,  called  for  the  defendants,  testified : 

"I  have  been  all  over  the  land  in  controversy.  My  land 
is  on  the  north  side  of  the  ridge,  as  is  this  land,  and  the 
west  boundary  of  my  farm  is  the  east  boundary  of  the 
farm  in  controversy.  The  two  farms  join.  I  have  owned 
land  there  for  the  last  18  years.  I  have  an  opinion  as  to 
the  value  of  the  land  in  that  vicinity.  I  think  the  land  in 
controversy  was  worth  |125  to  f  130  an  acre  in  October, 
1915." 

C.  H.  Cherry  testified  that  he  was  associated  with  the 
Cherry  Realty  Company,  real  estate  agents.    He  said : 

"I  am  familiar  with  the  land  in  controversy.  Ha\^e 
been  over  it,  and  was  acting  in  connection  with  the  trade 
between  Biggs  and  Cooper.  I  have  been  engaged  in  han- 
dling land  in  that  vicinity  for-4  years.  I  made  an  examina- 
tion of  the  land  in  controversy.  Bjiow  the  character  of  the 
soil.    Its  value  in  October,  1915,  was  f  120  or  f  125  an  acre." 

After  this  casual  examination  of  the  land,  the  plain- 
tiffs returned,  with  Miller  and  Uhl,  to  North  Liberty,  there 
to  take  an  interurban  car  for  Cedar  Rapids.  They  were 
there  for  some  little  time.  During  this  time,  Miller  sep- 
arated himself  from  the  party,  assumed  an  attitude  of  in- 
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difference  to  the  matter  in  hand^  and  began  playing  horse- 
shoes. We  assume  that  this  gave  to  Uhl  a  pretext  for 
saying  to  the  plaintiffs  that  Miller  was  indifferent  to  the 
exchange;  that  he  was  not  anxious  to  make  the  trade;  that, 
unless  they  secured  him  now,  he  might  not  later  be  willing 
to  make  the  trade.  Th^  then  took  the  interurban  car 
to  Cedar  Rapids.  That  evening,  Uhl  gathered  the  plaintiffs 
and  Miller  in  his  office,  and  there,  by  impressing  upon  the 
minds  of  these  plaintiffs  the  desirability  of  consummating 
the  trade,  induced  them  to  enter  into  a  written  contract, 
by  which  they  undertook  to  exchange  their  home  and  their 
Texas  land  for  Miller's  126  acres  in  Johnson  County.  At 
that  time,  in  order  to  make  it  appear  that  the  matter  was 
binding,  Miller  executed  a  check  for  (500,  to  be  forfeited 
in  the  event  he  failed  to  perform,  and  the  plaintiffs  executed 
their  check  for  $500,  conditioned  the  same  way.  These 
papers  were  then  placed  in  an  envelope,  sealed  up,  and 
taken  to  a  bank,  and  deposited  there  for  safe-keeping.  We 
take  it,  although  it  is  not  in  controversy  *  here,  that  the 
plaintiffs  did  not,  at  that  time,  fully  make  up  their  minds 
that  the  deal  would  be  consummated,  although  they  were 
strongly  impressed  with  the  representations  of  Ul^l,  made 
in  the  presence  of  Miller,  that  the  deal  would  be  very  ad- 
vantageous to  them. 

As  said  before,  this  contract  and  these  checks  were 
placed  for  safekeeping  in  a  bank.  The  second  of  October 
was  on  Saturday.  Miller  immediately  proceeded  then  to 
consummate  his  deal  with  Biggs  and  Cooper,  and  got  evi- 
dence from  them  of  his  interest  in  the  Johnson  Countv 
land.  Early  the  next  week,  Uhl  came  to  the  plaintiffs, 
presented  a  deed  executed  by  Cooper,  covering  the  120  acres 
in  Johnson  County,  and  induced  plaintiffs  to  make  deeds 
in  blank  to  their  homestead  and  their  Texas  land-.  These 
deeds  were  taken  by  Uhl,  though  the  plaintiffs  understood 
that  they  were  taken  simply  for  safe-keeping,  until  the  deal 
was  consummated.  Under  some  arrangement  between  Uhl 
and  Miller,  Uhl's  name  was  entered  in  plaintiffs'  deeds  as 
grantee..    Thereupon,  Uhl  proceeded  at  once  to  mortgage 
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the  homestead  in  his  own  name.  He  obtained  $1,000  on  one 
mortgage  and  $2,000  on  another  mortgage.  These  are  the 
mortgages  nnder  which  Hedges  and  Kacena  are  making 
claim.  Plaintiffs'  deeds  had  not  then  been  recorded.  Uhl 
secured  the  money  on  these  mortgages  through  the  defend- 
ant Cook.  It  seems  that  Cook  negotiated  the  mortgages 
for  Uhl,  who  was  acting  under  some  arrangement  with 
Miller.  Hedges  parted  with  the  money  on  his  mortgage. 
Kacena  simply  canceled  an  old  debt  which  he  owed  Cook, 
or  rather,  surrendered  the  evidence  of  an  old  debt.  He 
parted  with  no  money.  He  still  holds  Cook  upon  the  old 
debt.  These  are  the  mortgages  which  plaintiff  seeks  to  can- 
cel. The  court  canceled  the  Kacena  mortgage,  in  so  far  as 
it  was  a  lien  upon  plaintiffs'  homestead.  A  portion  of  the 
money  that  was  obtained  on  the  Hedges  mortgage  was  re- 
turned by  Cook  and  deposited  with  the  clerk,  and  the  plain- 
tiffs were  given  credit  on  the  Hedges  mortgage  for  the 
amount  so  paid,  and  the  plaintiffs  were  given  judgment 
against  Miller  and  Uhl  for  the  balance  of  the  mortgage 
which  this  money  did  not  cancel,  and  title  quieted  in  the 
plaintiffs  against  all  the  defendants,  except  as  to  the 
Hedges  mortgage.  Plaintiff  has  not  appealed ;  so  that  mat- 
ter is  not  in  controversy  here. 

This  presents  practically  the  situation  of  the  parties 
and  the  controversv  at  the  time  the  cause  was  finallv  sub- 
mitted  to  the  court. 

We  have  not  set  out  in  detail  the  transactions  between 
Miller  and  Uhl  which  tend  to  show  very  strongly,  to  our 
minds  that,  in  all  this  deal,  Uhl  and  Miller  were  walking 
hand  in  hand,  although  this  is  positively  denied  by  both 
Miller  and  Uhl.  The  rights  of  these  parties  are  not  to  be 
judged  by  the  technical  relations  existing  between  them, 
but  rather  by  the  real  relationship  to  each  other  and  to 
the  subject-matter,  as  made  manifest  by  their  conduct. 
Their  conduct  and  the  circumstances  that  attended  the 
whole  transaction  convince  us  that  Uhl  was  more  the  serv- 
ant of  Miller  than  he  wajs  the  servant  of  the  plaintiffs  in 
the  whole  transaction,  and  that  Uhl  was  seeking  Miller's 
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advantage,  rather  than  the  advantage  of  these  plaintiffs, 
in  what  he  did.  We  are  satisfied  that  both  I'hl  and  Miller 
took  an  unfair  advantage  of  these  plaintiffs.  Through  their 
conduct,  they  led  these  plaintiffs  to  believe  that  the  land 
was  other  and  different  from  what  it  was.  The  haste  with 
which  they  sought  to  consummate  the  deal,  after  the  slight 
examination  that  was  permitted  to  these  plaintiffs,  sug- 
gests that  they  had  in  mind  that  further  examination  and 
further  consideration  on  the  part  of  these  plaintiffs  might 
lead  them  away  from  the  consummation  of  the  deal.  Miller 
knew  this  land,  yet  x)«rmitted  Vh\  in  his  presence  to  make 
these  statements  touching  the  character  and  quality  of  the 
land  which  he  must  have  known  at  the  time  were  absolutely 
false.  Tf  Uhl  had  visited  this  land,  as  he  told  the  plain- 
tiffs he  had,  he,  too,  knew  that  they  were  false.  Tf  he  did 
not  know,  then  he  willfully  stated  that  to  be  true  which  he 
did  not  know  to  be  true,  and  stated  this  in  the  presence 
of  Miller.  That  plaintiffs  will  be  wronged  and  defrauded, 
if  held  to  this  contract,  is  apparent.  Giving  the  best  con- 
sideration that  can  be  given  to  the  testimony  as  to  the 
value  of  these  respective  properties,  we  find  the  homestead 
to  be  worth  f4,000.  The  fair  valuation  of  the  land  in  Texas 
would  be  fT.OO  an  acre.  This  valuation  is  fair  to  the  de- 
fendants, and  we  fix  it  at  |2,240.  Adding  Jp4,000  for  the 
house  to  this,  we  have  the  consideration  to  be  paid  by  the 
plaintiffs  for  this  Johnson  County  land  to  be  ?r),240.  The 
Johnson  County  land,  at  the  best  figures  for  the  defend- 
ants, would  not  exceed  |100  an  acre.  This  would  make 
(12,600.  On  this  there  was  a  mortgage  of  |9,000,  leaving 
a  balance  of  defendants*  equity  of  J3,600.  Tf  we  should 
assume  defendants'  figures  as  a  basis  for  computation,  we 
would  be  marveling  here  at  their  eagerness  to  force  the  con- 
tract upon  the  plaintiffs ;  for,  if  defendants'  figures  and  the 
estimates  placed  by  their  witnesses  should  control,  plaintiffs 
would  have  somewhat  the  better  of  the  bargain.  We  think 
the  xjourt  was  justified  in  setting  aside  the  conveyance  as 
to  Miller  and  Uhl,  and  in  canceling  the  ?500  checks  given 
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by  each  of  the  parties  at  the  time  the  contract  was  entered 
into. 

The  general  rule  is  that  the  fraud  which  justifies  a  set- 
ting aside  of  a  contract  may  be  evidenced  by  acts,  as  well 
as  by  speech.  Omission  to  act,  when  honesty  and  good 
faith  would  require  action,  and  concealment,  when  such 
concealment  is  a  breach  of  either  a  legal  or  an  equitable 
duty  to  expose,  may  constitute  fraud.  A  misrepresentation 
which  justifies  the  setting  aside  of  a  contract  is  a  repre- 
sentation of  a  fact  which,  if  accepted,  leads  the  mind  to  a 
conprehension  of  a  condition  other  and  different  from  the 
one  which  exists.  Colloquially,  it  is  understood  to  mean  a 
statement  made  to  deceive  or  mislead.  Any  statement  made 
of  a  substantive  fact,  or  any  conduct  which  leads  to  a  belief 
of  a  substantive  fact  material  to  the  proper  understanding 
of  the  matter  in  hand,  made  with  intent  to  deceive  or  mis- 
lead, and  thereby  secure  undue  advantage,  involves  in  it 
the  elements  of  fraud;  and  fraud  vitiates  all  contracts.  A 
contract  will  be  set  aside,  even  though  the  fraudulent  state- 
ments were  innocently  made,  if  they  are,  in  fact,  fraud- 
ulent, and  acted  upon,  when  it  is  made  to  appear  that  the 
other  party  relied  upon  them  as  true,  and  acted  ui)on  the 
belief  that  they  were  true,  and  the  other  party  had  reason 
to  believe  that  he  was  so  relying,  at  the  time  the  transac- 
tion occurred.  It  would  hardly  seem  necessary  to  cite  au- 
thorities in  support  of  these  propositions ;  but  see  Severson 
V,  Kocky  159  Iowa  343,  and  cases  therein  cited.  The  general 
rule  is  that  gross  inadequacy  of  consideration  is  evidence 
of  fraud.  It  tends  at  least  to  show  that  the  party  relied 
upon  the  statements  made  in  the  transaction.  It  has  been 
said: 

"Ordinarily,  equity  has  jurisdiction  to  rescind  a  con- 
tract, where  an  unconscientious  advantage  has  been  taken 
by  one  of  the  parties  of  the  condition  or  circumstances  of 
the  other  party,  especially  where  there  is  gross  inadequacy 
of  consideration,  or  where  there  has  been  imposition  or 
oppression  practiced  upon  a  person  reposing  confidence  in 

tbe  party  who  has  abused  it,    *    *    *    While  it  is  not  the 
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function  of  the  courts  to  make  contracts  for  parties,  or  to 
relieve  them  from  the  effects  of  bad  bargains,  neyertheless, 
where  the  simplicity  and  credulity  of  people  are  taken  ad- 
vantage of  by  ,the  shrewdness,  overreaching,  and  misrepre- 
sentation of  those  with  whom  they  are  dealing,  and  they 
are  thereby  induced  to  do,  unwittingly,  something  the  ef- 
fect of  which  they  do  not  intend,  foresee,  or  comprehend, 
and  which,  if  permitted  to  culminate,  would  be  shocking 
to  equity  and  good  conscience,  a  court  of  equity  may  with 
propriety  interpose."  See  4  Ruling  Case  Law  502 ;  Herron 
V,  Herron,  71  Iowa  428. 

People  do  not  part  with  their  property,  ordinarily,  for 
a  grossly  inadequate  consideration;  and,  while  inadequacy 
of  consideration  is  not  a  ground  always  for  setting  aside 
a  conveyance,  it  has  its  probative  force  in  corroboration 
of  testimony  tending  to  show  that  fraud  was,  in  fact,  prac- 
ticed to  induce  them  to  do  so.  See  Nagel  v.  Davh,  162 
Iowa  349;  Fulton  v.  Fisher,  151  Iowa  429.  As  a  general 
proposition,  we  find  the  rule  stated  in  12  Ruling  Case  Law 
235,  236,  as  follows : 

"The  relative  circumstances  and  conditions  of  parties 
to  an  alleged  fraudulent  contract  should  be  considered  in 
determining  the  question  of  fraud;  as,  where  one  of  the 
parties  is  an  artful,  shrewd,  business  man,  and  the  other 
aged,  ignorant,  and  imbecile.  ♦  ♦  ♦  But  the  mere  fact 
that  a  person  is  unlearned  and  ignorant  ♦  ♦  ♦  affords 
no  ground  of  relief  in  equity,  unless  it  also  appears  that 
he  relied  for  information  upon  the  person  against  whom 
relief  is  sought,  and  that  the  latter  misrepresented  the  state 
of  the  facts." 

It  has  been  said  that : 

"The  trail  of  fraud  is  not  always  easily  followed;  and, 
while  the  law  charitably  prefers  to  sustain  all  business 
transactions  which  are  reasonably  explainable  on  the  theory 
of  fairness  and  honesty  of  all  parties  concerned,  yet  courts 
are  not  at  liberty  to  ignore  clear  and  convincing  indicia  of 
bad  faith„  or  refuse  to  draw  inferences  of  fraud  from  cir- 
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cumstances  which  irresistibly  point  to  that  result."    John- 
son V,  Carter,  143  Iowa  95. 

As  bearing  upon  this  question,  see  Vaupel  v,  Mulhall, 
141  Iowa  365;  Hihhets  i\  Threlkeld,  137  Iowa  164.  As  wafi 
said  in  Castle  v.  Bullard,  23  Howard  (64  U.  S.)  172: 

"Circumstances  altogether  inconclusive,  if  separately 
considered,  may,  by  their  number  and  joint  operation,  es- 
pecially when  corroborated  by  moral  coincidences,  be  suf- 
ficient, to  constitute  conclusive  proof." 

As  bearing  upon  this  question,  see,  also,  First  Cong, 
Church  r.  Terry,  130  Iowa  513;  Connors  t\  Chingren,  111 
Iowa  437 ;  McCreary  t\  Skinyier,  75  Iowa  41 1 ;  Bicnhy  v. 
Carskaddon,  55  Iowa  533. 

This  brings  us  to  a  consideration  of  the  contention  of 
the  defendants  that  the  plaintiffs  had  a  fair  opportunity 
to  examine  the  land  before  they  made  their  contract,  and, 
therefore,  ought  not  to  be  heard  to  say  that  they  did  not 
know  the  character  of  the  land,  and  were  deceived  by  the 
representations  made  by  the  defendants. 

Against  this  contention,  the  law  says : 

"Although  the  purchaser  may  have  available  means  of 
ascertaining  the  truth,  yet,  if  the  vendor,  by  any  misrepre- 
sentations or  by  any  trick  or  artifice,  induces  him  to  for- 
bear inquiry  or  investigation  which  he  would  otherwise 
make,  and  thus  to  rely  solely  on  the  vendor's  false  state- 
ments, the  rule  of  caveat  emptor  does  not  apply,  and  the 
purchaser  may  hold  the  vendor  liable.  And  since  such 
practices  are  obviously  calculated  only  to  mislead  the  pur- 
chaser by  producing  an  erroneous  impression  upon  the 
mind,  and  thus  lulling  him  into  a  false  security,  they  may, 
of  themselves,  well  be  deemed  to  amount  to  actionable 
fraud,  where  they  succeed  in  producing  the  desired  result 
[as  they  did  in  this  case].  The  very  representations  relied 
upon  may  have  caused  the  purchasers  [plaintiffs]  to  for- 
bear making  inquiry,  and  in  such  a  case  the  vendor  [de- 
fendants] will  not  be  heard  to  say  that  the  falsity  of  his 
statement  might  have  been  ascertained." 

The  mere  fact  of  investigation  or  opportunity  to  in- 
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vestigate  does  not  necessarily  deprive  one  of  the  right  to 
rely  upon  representations,  and  this  is  especially  tnie  where 
the  one  making  the  representations  is  assumed  to  have 
knowledge  that  is  not  possesse<l  by  the  other,  and  which 
could  not  be  obtained  except  by  actual  investigation,  and 
he  makes  these  representations  to  induce  the  other  not  to 
make  investigation^  and  succeeds  by  such  representations 
in  restraining  him  from  making  investigation,  knowing  that 
he  is  relying  upon  the  statements  made  by  the  party  sought 
to  be  charged.  See  20  Cyc.  61,  62;  Mattauch  i\  Walsh 
Bros.,  136  Iowa  225;  Brett  t\  Van  Auken,  99  Iowa  553; 
Franke  i\  Kelsheimer,  180  Iowa  251,  256.  So  we  say  that, 
under  the  law  as  written,  the  plaintiffs  were  entitled  to  the 
relief  prayed  for  against  the  defendants  Miller  and  TJhl. 

This  brings  us  to  a  consideration  of  the  Eacena  mort- 
gage; andy  without  elaboration  on  this  point,  we  think  the 
court  was  right,  that  the  Eacena  mortgage  could  not  be 
2    M0BT0A0H8-      sustained,  against  the  rights  of  the  plain- 

Sebt^^^vaifd-     ^^^  ^^  *^^®  ®^^*'    ^^  bearing  upon  this  ques- 

dJfrJSSy*        tion,  see  Lillihridge  v,  Allen,  100  Iowa  582; 

grantor.  Phclps  V,  Focklcr,  61  lowa  340;  f^enneff  v. 

Brackey,  165  Iowa  525;  Smith  v.  Moore,  112  Iowa  60;  Port 
V,  Enibrce,  54  Iowa  14;  Rea  v,  Wilson,  112  Iowa  517. 

Plaintiffs  were  not  estopped  to  assert  their  rights,  as 
against  this  mortgage,  by  anything  that  they  did.     They 
had  no  knowledge  of  the  purpose  to  which  Uhl  was  put- 
ting the  mortgage.    The  deeds  were  in  blank, 

^'  w?onJSi'' act    ^^^*  ^'^^^  ^^^  ^^^  safe-keeping.    V\\\  wrong- 
hoidp"^^         fully  inserted  his  own  name,   without  the 

knowledge  and  consent  of  these  plaintiffs, 
and  proceeded  immediately,  and  before  any  abstract  was 
secured,  and  before  plaintiffs  had  consented  to  the  final 
consummation  of  the  deal,  to  negotiate  these  mortgages 
through  Cook,  for  the  use  and  benefit  of  Miller.  There  is 
no  element  of  an  estoppel  in  this  case.  Plaintiffs  had  no 
chance  to  speak,  and  their  silence  cannot  be  held  agciinst 
them.  They  had  no  notice  of  what  Till  was  doing,  and  did 
nothing  to  induce  the  mortgagees  to  act,  either  by  silence 
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or  overt  act.  This  rule  of  estoppel  applies  only  to  cases 
where  the  person  charged  has  made  a  third  party  his  real 
or  apparent  agent,  or  where  he  provides  the  means  of  com- 
mitting a  fraud  intentionally,  or  for  dishonest  purposes, 
or  where  he  derives  and  retains  the  benefit  of  the  fraud 
of  a  third  person.  Estoppel  cannot  be  invoked  to  do  fraud. 
Its  purpose  is  to  prevent  fraud.  Mouths  will  be  shut  only 
when  necessary  to  do  justice,  and  never  where  it  would 
operate  as  a  fraud  or  effectuate  injustice.  Further,  one 
of  the  essential  elements  of  estoppel  is  that  the  person  in- 
voking it  has  been  influenced  by  a  reliance  upon  the  repre- 
sentations or  conduct  of  the  person  sought  to  be  estopped. 
These  deeds  were  not  made  to  Uhl  by  the  plaintiffs.  They 
were  delivered  to  him  for  safe-keeping.  They  had  no  notice 
that  Uhl  had  inserted  his  name.  They  had  no  notice  that, 
he  intended  to  use  them  for  the  purpose  of  securing  money 
upon  this  property.  The  deeds  were  not  shown  to  Kacena, 
at  the  time  the  money  was  loaned.  The  deeds  were  not  on 
record.  Kacena  simply  took  the  statements  of  Cook  or  Uhl, 
whichever  it  may  be,  and  relied  upon  them,  and  these  state- 
ments, under  this  record,  if  shown  to  be  made  by  them,  are 
wholly  false.  Uhl  did  not  have  the  title  to  this  property, 
nor  was  it  ever  the  intention  of  these  plaintiffs  to  put  the 
title  in  Uhl. 

We  are  satisfied  with  the  conclusion  reached  by  the 
court  in  this  case,  and  its  action  is,  therefore, — Affirmed, 

Weaver,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 


Gail  R.  Richardson,  Appellee,  v.  City  of  Denison  et  al., 

Appellants. 

MUl^CIPAL  CORPORATIONS:  Paving  Oontraclr— Substantial  Com- 
pliance With  Resolution.  The  construction  of  a  concrete  {lave- 
ment 6  inches  in  thickness  is  a  substantial  compliance  with  a 
resolution  of  necessity  fixing  the  thickness  at  7  inches,  In  the 
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absence  of  evidence  showing  that  the  reduction  will  materially 
impair  the  durability  of  the  pavement 

Appeal  from   Crawford   District   Court. — E.    G.    Albert^ 

Judge. 

July  6,  1920. 

Suit  to  enjoin  the  performance  of  a  contract  to  lay  pave- 
ment in  the  city  of  Denison.  On  hearing,  the  decree  was 
entered,  as  prayed.    The  defendants  appeal. — Reversed, 

Conner  d  Powers,  T.  V.  Walker,  and  Stipp,  Perry,  Ban- 
nister d  Starzinger,  for  appellants. 

K.  R.  Cook  and  Sims  d  Kuehnle,  for  appellee. 

Ladd,  J.-^Section  810  of  the  Code  Supplement,  1913, 
among  other  things  requires  that  the  proposed  resolution 
of  necessity  shall  state  "the  one  or  more  kinds  of  material 
proposed  to  be  used  and  method  of  construction."  The 
resolution  adopted  by  the  council  of  the  city  of  Denison, 
June  9,  1919,  recited  that  "a  cement  concrete  pavement 
(7)  seven  inches  in  thickness"  was  to  be  laid.  The  city 
council,  through  its  clerk,  advertised  for  bids  for  the  con- 
struction of  the  improvement  in  accordance  with  the  plans 
and  specifications  on  file  when  the  resolution  was  adopted, 
which  exacted  that,  "upon  the  subgrade  prepared  in  ac- 
cordance with  these  specifications  shall  be  laid  the  con- 
crete pavement  (6)  six  or  (7)  seven  inches  in  thickness." 
The  resolution  also  exacted  that  said  advertisement  "shall 
include  the  detailed  plans  and  specifications,"  and  that, 
upon  the  receipt  of  satisfactory  proposals,  pursuant  to  the 
resolution  and  notice,  "the  city  council  shall,  by  resolution, 
accept  the  same,  and  authorize  and  direct  the  mayor,  with 
the  city  clerk,  to  enter  into  contract  in  behalf  of  the  city 
with  the  successful  bidder,  for  the  conKstruction  of  said 
grading,  curbing,  guttering,  and  paving,  in  accordance  with 
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the  detailed  plans  and  specifications  of  said  engineer,  and 
ordinances  and  resolution  passed  and  adopted  by  the  city 
council  and  the  laws  of  the  state  of  Iowa  pertaining  there- 
to." Blank  forms  for  bids  were  furnished  proposed  bid- 
ders, in  which  each  was  required  to  state  for  what  he  would 
put  in  pavement  6  inches  in  thickness  per  square  yard, 
and  also  pavement  7  inches  in  thickness  per  square  yard. 
The  firm  of  Aiken  &  Flutter  was  found  to  be  the  lowest 
and  best  bidder,  and,  as  it  offered  to  lay  pavement  accord- 
ing to  the  plans  and  specifications,  6  inches  in  thickness, 
for  123,453  less  than  the  7-inch  pavement,  the  city  council 
concluded  to  accept  the  offer  to  lay  the  6-inch  pavement, 
and  entered  into  contract  with  that  firm  accordingly. 
Thereupon,  the  plaintiff  instituted  this  action  to  enjoin  the 
performance  of  said  conti'act,  on  the  ground,  as  is  alleged, 
that  the  defendant  city  was  without  authority  or  jurisdic- 
tion to  enter  into  said  contract  for  the  construction  of 
6-inch  concrete  pavement  instead  of  7-inch  pavement,  as 
stipulated  in  the  resolution  of  necessity.  Others  in  like 
situation  joined  plaintiff  in  seeking  the  same  relief.  The 
defendants  do  not  challenge  the  facts  as  recited,  but  con- 
tend that  these  do  not  indicate  the  city  council  omitted 
to  do  or  did  do  anything  illegal,  or  which  deprived  the  city 
of  jurisdiction  to  make  and  perform  the  contract.  It  will 
be  observed  that  neither  the  proposed  resolution  of  neces- 
sity nor  the  notice  of  hearing  thereon  is  claimed  to  have 
been  defective.  By  the  adoption  thereof,  then,  the  city 
acquired  jurisdiction  to  make  the  improvement  proposed. 
Shaver  v.  Turner  Imp.  Co.,  155  Iowa  492;  EUyson  v.  City 
of  Des  Moines,  179  Iowa  882.  Such  resolution  constituted 
the  sole  authority  of  the  officers  of  the  city  to  take  bids 
and  enter  into  the  contract.  The  latter,  then,  must  sub- 
stantially conform  with  the  requirements  of  the  resolution. 
"If  it  does  not  so  conform,  there  is,  on  the  one  hand, 
no  authority  for  entering  into  such  contract,  and,  on  the 
other  hand,  it  is  impossible  to  tell  who  is  lowest  bidder, 
to  whom  the  contract  should  have  been  awarded.  Accord- 
ingly, if  the  contract  does  not  conform  substantially  to 
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the  resolution  or  ordinance,  it  is  invalid,  and  cannot  be  the 
basis  of  a  valid  assessment."  Section  510  of  1  Page  & 
Jones  on  Assessments. 

The  improvement  must  be  the  one  the  resolution  calls 
for,  and  not  something  different.  See  City  of  Chicago  v. 
Aycrs,  212  III.  59  (72  N.  E.  32) ;  Heman  v.  Gerardi,  96  Mo. 
App.  231  (69  S.  W.  1069) ;  Bay  Rock  Co.  v.  Bell,  133  Cal. 
150  (65  Pac.  299).  See  Section  532  of  1  Page  &  Jones  on 
Assessments.  Our  sole  inquiry,  then,  is  whether  the  con- 
struction of  concrete  pavement  6  inches  thick  is  in  sub- 
stantial compliance  with  a  resolution  fbdng  the  thickness 
at  7  inches.  It  is  well  known  that  the  depth  of  concrete 
required  for  durability  depends  largely  upon  climatic  con- 
dition, the  kind  of  soil,  the  extent  and  character  of  the 
traffic,  and  the  like;  and,  in  the  absence  of  any  showing, 
we  are  not  able  to  say  that  6-inch  pavement  will  not  sen'e 
the  purposes  of  this  improvement  as  well  as  though  it  were 
7  inches  in  thickness.  If  it  will  prove  as  durable  and  ef- 
ficient in  use  as  would  a  7-inch  pavement,  we  are  inclined 
to  the  opinion  that  the  little  reduction  in  thickness  of  1 
inch,  or  1/7,  would  not  be  a  material  departure  from  the 
"method  of  construction,  prescribed  in  the  resolution." 
Such  a  resolution  need  not  describe  the  material  or  mate- 
rials of  construction  with  technical  nicety.  All  that  is  es- 
sential is  that  it  state  these  in  a  general' way,  leaving  the 
details  to  be  wrought  out  in  the  plans  and  specifications. 
Nuron  v.  Cii\f  of  Burlinfjton,  141  Iowa  316;  City  of  Bloom- 
field  V.  I^tandlry,  174  Iowa  114;  In  re  Appeal  of  Apple,  161 
Iowa  314.  These  were  referred  to  in  the  resolution  and 
the  bidding,  and  the  contract  required  to  be  '*in  accordance 
with  the  detailed  plans  and  specifications  ♦  ♦  ♦  and 
resolution."  In  the  absence  of  evidence  indicating  that  the 
reduction  of  1  inch  in  the  thickness  of  the  proposed  cement 
concrete  pavement  would  materially  affect  its  durability 
or  its  adaptability  for  the  purposes  proposed,  we  are  not 
ready  to  stiy  that  there  was  a  material  departure  by  such 
reduction  from  the  requirements  of  the  resolution  of  neces- 
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sity.  Surely^  such  a  change,  unless  materially  impairing 
the  efficiency  of  the  pavement  or  its  durability,  cannot  be 
said  to  have  produced  a  different  pavement  from  that  au- 
thorized by  the  resolution;  and  it  would  seem  that,  as  the 
city  council  was  authorized  to  make  the  pavement,  equity 
ought  not  to  intervene  to  enjoin  the  performance  of  the 
contract,  unless  that  body  should  undertake  to  construct 
a  different  pavement  f i^om  that  authorized  by  the  resolution 
of  necessity.  Hamilton  on  Special  Assessments,  Sections 
391,  392;  Wells  v.  People,  201  111.  435  (66  N.  E.  210).  The 
trial  court  erred  in  holding  otherwise,  and.  its  judgment  is 
— Reversed. 

Weaver^  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Mathias  RoiiEXKiRCH  ct  al..  Appellants,  v.  J.  D.  Layton 

et  al.,  Appellees. 

APPEAL  AND  ERBOB:     Oertifled  Beport  of  Trial— Stenographic 

1  Notes  in  Lieu  of  Bvldence.  Basis  for  appellate  review  de  novo 
is  properly  laid  by  filing  a  certified  stenog^raphic  report  of  the 
trial  within  six  months  after  entry  of  decree,  and  by  filing  the 
certified  transcript  of  said  notes  after  said  six  months. 

FBAUD:     Grosa  Deception  and  Inadequacy  of  Price.     Equity  may 

2  grant  relief,  even  though  a  scheme  be  so.  cunningly  planned 
and  ingeniously  executed  as  to  enmesh  the  victim  in  a  net  of 

« intrigue,  without  disclosing  any  actionable  misrepresentation. 
Evidence  reviewed,  and  held  to  show  such  deception  and  gross 
inadequacy  of  price  as  to  demand  the  cancellation  of  a  deed. 

PRINCIPAL  AND  AGENT:     Agent  Serving  Two  Masters— Avoid- 

3  ance  of  Oontract.  When  a  contract  is  the  result  of  services 
rendered  by  an  agent  serving  both  parties  to  the  contract,  it 
is  voidable  at  the  instance  of  the  party  who  did  not  know  that 
the  agent  was  acting  in  a  dual  capacity. 

Apjyeal  from   Winneshiek  Disfriet   Court. — C.    N.   Houck, 

Judge. 
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March  23,  1920. 

Rehearing  Denied  July  6,  1920. 

Suit  to  cancel  deed  purporting  to  convey  certain  lots 
of  plaintiffs'  to  J.  D.  Layton,  and  to  quiet  title  therein. 
Layton  alleged  title  in  the  property,  and  prayed  that  it  be 
quieted.  On  hearing,  the  petition  was  dismissed,  and  the 
relief  prayed  by  Layton  granted.  The  plaintiffs  appeal. — 
Reversed, 


William  8.  Hart,  for  appellants. 

E.  R,  Acres,  Carter  d  Sullivan,  and  Burling  d  Burling, 
for  appellees. 

Ladd,  J. — I.    No  certified  transcript  of  the  evidence  was 
filed  within  the  time  allowed  for  appeal.    But  a  duly  cer- 
tified shorthand  report  of  the  evidence  was.     Under  the 
1.  Appeal  and     original  Section  3652  of  the  Code  of  1897, 
certified   re-      appellant  was,  therefore,  not  entitled  to  re- 
stenographic '    vicw  de  novo.    But  he  contends  that,  under 

notes   In   lieu  ,  .     ,       .,     .       .    ,     ,  .,«■.. 

of  evidence.  an  amendment  to  that  statute,  said  filing 
of  shorthand  report  gives  the  right  to  such  review.  Ap- 
pellees insist  that  the  amendment  has  not  changed  the  law, 
and  that  the  timely  filing  of  certified  transcript  is  still 
essential.    The  amendment  to  the  statute  is : 

"But  this  section  shall  be  so  construed  as  to  include 
the  evidence  taken  in  shorthand,  when  the  reporter's  notes 
of  such  evidence  have  been  certified  to  by  the  judge  and 
reporter  within  the  time  herein  provided." 

Appellees  argue  that  public  records  must  be  in  the 
English  language,  and  in  such  form  as  that  the  layman  who 
is  able  to  read  English  can  read  such  record,  and  that  it 
is  a  mere  form  to  have  a  trial  judge  certify  a  shorthand 
report  which  he  is  unable  to  read.  But  does  that  prove  the 
deduction  that  the  legislature  lacks  the  power  to  add  to 
that  requirement  of  the  original  statute  which  demands 


432  RoDBNKiRCH   V.   Layton  [189  lOWVL 

that  the  evidence  must  be  taken  down  in  wTiting  a  modifi- 
cation that  a  duly  certified  shorthand  report  shall  be  con- 
sidered writing?  Grant  that  it  was  impolitic  or  unwise 
to  treat  a  shorthand  report  as  written  evidence,  yet  that 
does  not  affect  the  power  to  make  such  provision.  The 
legislature  had  power  to  permit  appellate  review,  though 
the  evidence  were  not  taken  down  in  writing  at  all.  On 
the  law  side,  it  has  been  held  that  the  appellant  may  pre- 
pare his  abstract  from  his  own  private  memorandum.  The 
legislature  had  power  to  permit  such  to  be  the  basis  of 
review  de  novo.  It  had  power  to  make  the  basis  for  such 
review  whatever  it  pleased,  provided  this  fell  short  of  deny- 
ing a  trial  de  novo.  It  was  under  no  compulsion  to  enact 
that  the  evidence  should  be  certified,  and  had  power  to 
say  within  what  time  it  should  be  certified,  and  when,  if 
at  all,  it  need  be  filed.  It  follows  that  it  had  power,  after 
providing  as  a  basis  for  review  that  the  evidence  must  be 
taken  down  in  writing,  to  define  what  should  constitute 
writing.  If  it  could  dispense  with  all  certifying,  it  could 
make  a  merely  formal  certificate  a  sufficient  basis  for  re- 
view. The  only  question  is  whether  it  has  made  a  qualifi- 
cation that  makes  the  certified  stenographic  report  the 
equivalent  of  a  taking  down  in  writing.  If  it  did  not  in- 
tend to  do  that,  the  amendment  was  utterly  idle;  and  we 
must  not  presume  it  was  framed  to  accomplish  nothing. 
We  think  it  was  intended  to  enact  that  the  filing  of  such 
report  might  be  the  basis  for  appellate  review.  And,  grant- 
ing that  certifying  of  the  shorthand  notes  by  the  judge  is 
a  mere,  ceremony,  there  does  come  a  time  when  he  certifies 
the  transcribed  evidence,  and  at  that  time,  his  certification 
will  not  be  a  mere  ceremony.  The  only  real  difference  ef- 
fected by  the  statute  change  is  that  the  old-fashioned  writ- 
ten evidence,  the  certified  transcript,  may  be  filed  later 
than  within  the  period  allowed  for  appeal.  So  tliat  tlie 
mischief  that  might  be  done,  if  there  were  no  basis  but  the 
stenographic  report,  is  but  an  imaginary  mischief.  What 
it  all  comes  to  is  that  it  is  a  sufficient  basis  for  appellate 
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review  to  file  the  shorthand  report,  duly  certified,  and  with- 
in the  six  months,  and  that,  the  basis  being  laid,  a  longhand 
transcript  is  later  to  be  furnished,  if  required  to  settle  con- 
flict in  the  abstracts. 

While  the  question  now  before  us  was  not,  in  strictness, 
decided  by  Richardson  v,  Fitzgerald,  132  Iowa  253,  that 
which  was  said  on  the  point  now  here  in  consideration  lay 
in  the  pathway  of  the  decision,  and  gives  some  support  to 
our  holding. 

The  cause  was  heard  on  depositions,  and  the  recital  in 
shorthand  was  merely  of  the  offering  of  these  in  evidence, 
the  objections  thereto,  and  the  reading  of  the  same.  The 
transcript,  therefore,  could  be  of  little  service  in  the  prep- 
aration of  the  abstracts,  but  was  duly  certified  and  filed, 
when  its  omission  was  called  to  the  attention  of  counsel 
for  appellant.  This  was  in  time,  though  more  than  six 
months  subsequent  to  filing  of  the  decree. 

II.  One  of  the  plaintiffs,  Mathias  Rodenkirch,  acquired 
certain  lota  with  a  double,  two-story  building  and  dwelling 
house  thereon,  in  Castalia.    Their  value  was  estimated  to 

be  112,800.     He  desired  to   exchange  this 

gross   decep-     property  for  a  small  farm,  near  a  church 

inade<jiiacy        and  school  of  his  owu  faith,  and  employed  A. 

J.  Schuler  as  agent,  with  the  understanding 
that  the  latter  should  have  a  commission  of  5  per  cent,  if  a 
deal  were  effected.  Schuler  returned,  shortly  after  this  talk, 
and  told  Rodenkirch  that  he  had  met  a  man  on  the  train, 
whom  he  did  not  know,  who  had  240  acres  of  land  near 
Arlington,  for  which  he  could  trade  his  property,  and  that 
he  (Schuler)  could  exchange  the  240  acres  for  80  acres  in 
Minnesota,  at  $75  to  f78  per  acre.  No  mention  was  made 
of  the  then  owner  D.  D.  Layton;  for  one  of  the  Laytons 
had  shown  Rodenkirch  an  80-acre  tract  south  of  Lime 
Springs,  several  months  before,  at  f  175  per  acre,  worth  less 
than  half  that  amount,  and  he  had  informed  Schuler  that 
he  would  have  nothing  further  to  do  with  them.  It  was 
arranged  that  they  meet  at  Postville,  the  Monday  morning 
following,  which  they  did,  and,  accompanied  by  Long,  the 
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three  proceeded  to  the  farm.  Lay  ton  reached  the  farm 
earlier,  and  had  offered  Culver,-  who  was  in  possession  as 
receiver  under  foreclosure  proceedings,  "?50  to  help  put  the 
farm  onto  the  man  they  were  going  to  bring  out,"  and  told 
Fox,  son-in-law  of  White,  who  was  foreclosing,  that,  "if 
he  said  a  good  word  for  the  place,  he  would  slip  him  $50." 
Fox,  with  his  wife  and  Mrs.  White,  was  then  in  charge  of 
the  buildings  during  the  haying  season.  On  the  arrival 
of  the  parties  previously  mentioned,  Layton,  who  was  about 
29  years  of  s  age,  posed  as  a  Scandinavian,  and  was  intro- 
duced to  Rodenkirch  by  Schuler  as  "Gullickson."  The  lat- 
ter told  Rodenkirch,  in  broken  English,  that  the  farm  was 
worth  $150  per  acre  and  could  be  sold  for  that,  and  Schuler 
intervened  with  the  statement  that  he  had  an  uncle,  living 
a  mile  and  a  half  distant  on  the  other  road,  of  whom  he 
could  inquire.  "Gullickson"  explained  that  the  people  there 
were  in  bad  shape;  that  they  formerly  owned  the  farm; 
went  to  Dakota,  where  the  young  man  wrecked  his  father 
financially;  and  that  the  latter  was  then  in  the  hospital 
for  the  insane  in  that  state;  that  they  wanted  to  buy  the 
farm  back,  but  were  not  financially  able,  and  he  allowed 
them  to  live  there  (all  of  which  was  false,  save  that  White 
had  owned  the  land) ;  that,  when  he  bought  the  farm,  he 
thought  he  would  be  exempted  from  the  war,  as  he  had  a 
wife  and  child,  but  found  out  that  he  would  not  be  ex- 
empted, and  was  selling  on  that  account.  On  their  return 
to  Arlington,  Schuler  called  Rodenkirch  to  one  side,  and 
advised  him  to  inquire  of  the  banker  the  price  of  land ;  and, 
on  asking  a  person  in  the  bank,  he  was  informed  that  it 
was  $150  per  acre  "around  here."  While  at  the  farm, 
Schuler  inquired  of  Culver  "what  farms  were  selling  for 
about  the  country,,"  to  which  Culver  responded,  "$85  or  $90 
per  acre."  Schuler  also  cautioned  Culver  not  to  let  Roden- 
kirch know  Layton^s  name,  and  gave  another  by  which  to 
designate  him.  The  parties  then  proceeded  to  Castalia,  to 
examine  the  lots  with  buildings  thereon,  and,  these  being 
satisfactory  to  "Gullickson,"  Schuler  and  Rodenkirch  went 
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to  consult  the  latter's  wife,  who  appears  to  have  considered 
the  farm^  as  well  as  the  incumbrance  against  it,  too  large. 
Schuler  assured  her  that  the  fami  could  be  sold  right  away, 
and,  after  Long  came  up  and  warned  her  that,  if  they  didn't 
get  rid  of  their  property,  there  would  be  likely  to  be  trouble, 
as  cards  were  being  played  in  the  back  room,  she  finally 
told  her  husband  to  do  as  he  thought  best.  The  several 
parties  then  proceeded  to  Postville,  and  procured  an  at- 
torney to  prepare  the  contract  of  exchange.  Erwin  tes- 
tified that  Layton  and  Schuler  cautioned  the  attorney  that 
Layton's  name  was  not  to  be  mentioned  until  after  the  deal 
was  closed,  and  Bodenkirch  swore  that  the  attorney,  in 
reading  the  contract,  explained  that  he  was  the  first  party 
and  "Gullickson"  the  second  party,  and  did  not  read  the 
names  inserted  in  the  contract,  and  that  he  was  not  aware 
that  "GuUickson"  was  really  D.  D.  Layton.  He  asked  for 
"Gullickson's"  address,  however,  before  they  parted,  where- 
upon the  latter  wrote  his  true  name  and  address  on  a  slip 
of  paper,  handed  it  to  Rodenkirch,  and  the  latter  put  it 
into  his  pocket  without  reading  it.  While  he  was  walking 
down  the  street  with  "GuUickson,"  a  person  said,  "How  do 
you  do,  Mr.  Layton?"  whereupon,  in  response  to  inquiries, 
"Gullickson"  assured  Rodenkirch  that  he  was  not  related 
to  Layton.  Rodenkirch  examined  the  slip  of  paper  the  next 
day,  and  discovered  thereon,  "D.  D.  Layton,  Aurora,  Illi- 
nois," and  expressed  dissatisfaction  with  the  deal  to  Long, 
and,  on  the  morning  following,  took  the  train  for  Postville. 
Long  was  on  the  same  train.  Rodenkirch  met  Schuler,  on 
leaving  the  train  at  Postville,  and  told  him  that  he  would 
call  the  deal  off,  explaining  that  D.  I).  Layton  had  been 
passed  off  as  "GuUickson."  At  first,  Schuler  assured  him 
tiiat  he  did  not  know  Layton,  but  finally  admitted  having 
known  him,  and  explained  that  he  knew  plaintiff  would  not 
look  at  the  land,  if  he  knew  the  owner  was  Layton.  Long 
came  up,  about  this  time,  and  to  him  Schuler  remarked, 
with  an  oath,  that  someone  had  "^'put  him  (Rodenkirch)  up 
against."     J.    I).    Layton,    father   and    partner   of   D.   D. 
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Layton,  had  dropped  off  the  train  that  morning,  and,  com- 
ing up,  said  he  would  go  over  to  the  post  office  for  his  mail, 
and,  upon  returning,  remarked  that  "he  had  two  buyers 
for  that  farm  already,"  and  that  he  had  just  opened  two 
letters,  the  envelope  to  one  of  them  lying  in  the  street, 
and,  after  reading  both,  he  placed  them  in  one  envelope, 
and  gave  them  to  plaintiff  to  show  to  his  wife.  One  of 
these  letters  purported  to  have  been  written  by  H.  Goodhile, 
Manchester,  Iowa,  and  read: 

"Emil  Zenft  &  Son  of  Oelwein,  Iowa,  was  down  to  see 
Mr.  Rhines  on  this  last  Saturday,  and  said  they  had  a  man 
that  wanted  to  trade  in  a  %  section  of  land  in  Canada  on 
the  farm  that  you  got  of  Mr.  Rhines  and  wanted  $35  per 
acre  for  his  Canada  land  and  give  you  $150  per  acre  for 
the  Rhines  farm  so  better  see  them  if  you  have  not  already 
made  the  deal  on  the  farm  let  me  know  what  day  you  will 
be  down  to  fix  up  contract  with  E.  S.  Cowles  as  you  wrote 
yesterday  about  this  deal." 

The  other  letter  purported  to  be  signed  by  Rhines,  and 
read : 

"There  was  a  man  in  my  store  and  he  said  that  he  came 
to  buy  the  place  that  I  sold  you  and  that  he  would  buy 
the  place.  I  told  him  I  had  sold  it  and  that  he  must  buy 
it  from  you.  If  you.  would  take  in  a  quarter  that  he  had 
in  Canada  that  he  wanted  35  an  acre  for  it  and  he  said  that 
he  would  give  you  one  hundred  and  fifty  at  once  so  you 
had  better  come  at  once." 

After  some  parley,  it  was  arranged  that  Rodenkirch 
should  have  the  benefit  of  the  proposed  exchange  for  Canada 
land,  and  he  and  Layton  proceeded  to  Oelwein,  where  they 
met  Zenft.  The  latter  had  no  authority  to  act  for  Smith, 
the  party  handling  Canada  land,  who  was  absent.  Layton 
prepared  a  contract,  however,  which  Rodenkirch  signed, 
and  it  was  left  for  Smith  to  execute.  They  returned  by 
way  of  Ossian,  where  Rodenkirch  had  an  attorney  prepare 
a  conveyance  of  the  Castalia  property  to  Layton,  and  took 
it  with  him  to  that  place,  where  he  and  his  wife  signed  and 
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acknowledged  it  before  the  cashier  of  the  local  bank,  aH 
notary  pnblic ;  and  the  deed,  with  the  abstract  to  the  prop- 
erty, was  turned  over  to  Layton,  who  treated  it  as  delivered, 
and  swore,  in  substance,  that  it  was  delivered  to  him  un- 
conditionally. Rodenkirch  testified  that  it  was  handed  to 
Layton  to  be  deposited  with  the  deed  from  Bhines,  with 
blank  for  grantee's  name,  in  the  bank  at  Postville,  and 
that  the  deal  was  to  be  there  closed,  August  7,  1917,  as 
provided  in  the  contract.  That  instrument  did  so  provide, 
and  also  that  each  party  should  furnish  abstract  of  title 
to  their  respective  properties  to  date,  showing  merchantable 
title.  The  abstract  of  title  to  the  farm  had  not  been 
brought  to  date,  and,  when  subsequently  mailed  to  Roden- 
kirch, disclosed  the  condition  of  the  record  to  September 
18,  1915,  only.  Immediately  after  signing  the  deed,  he  paid 
Schuler  |600  as  commission,  which  the  latter  divided  with 
Long.  Layton,  on  the  day  after  receiving  the  deed,  mort- 
gaged the  Castalia  property  to  secure  f5,330  owed  to 
McEwen,  who  forwarded  the  deed  for  record,  and  then 
sought  to  obtain  from  the  cashier  of  the  Castalia  bank  the 
insurance  policies  covering  the  buildings  on  the  lots  in 
controversy.  On  being  informed  of  this,  Rodenkirch  con- 
sulted his  attorney,  and  this  suit  was  begun. 

Such  is  the  outline  of  the  storv  of  the  several  transac- 
tions  through  which  Rodenkirch  was  induced  to  agree  to 
the  exchange  of  his  property  fairly  worth  from  |6,000  to 
fl2,000,  for  a  farm  incumbered  for  more  than  its  actual 
value.  There  is  always  something  about  such  a  transaction 
which,  though  difficult  to  express,  speaks  louder  than  words. 
The  very  atmosphere  seems  charged  with  the  spirit  of  de- 
ceit. It  works  out  too  perfectly  not  to  have  been  carefully 
planned  in  advance.  Through  it  all  is  evidenced  the  care- 
fully laid  scheme  to  entrap  the  unwary,  suggesting  the  web 
woven  by  the  spider  for  the  fly.  Ordinarily,  the  victim  is 
one  who,  like  Rodenkirch,  has  dealt  somewhat  in  realty, 
but  has  never  come  in  touch  or  been  associated  with  ex- 
perts in  the  art  of  deception.     He  treats  the  person  em- 
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ployed  as  agent,  even  though  he  be  secretly  in  the  employ- 
ment of  the  party  with  whom  he.  is  dealing,  or  though,  to 
effect  conditions  on  which  his  commission  depends,  he  is 
ready  to  sacrifice  the  interests  of  his  principal.  The  victim 
pays  no  heed  to  the  presence  of  a  third  person,  apparently 
disinterested,  along  for  the  sole  purpose  of  putting  the  deal 
through,  nor  is  he  likely  to  appreciate  the  psychological 
influence  of  a  carefully  planned  reception  on  the  premises 
being  shown,  or  of  the  delicate  flattery  of  being  assured 
that  he  knows  more  about  land  than  anyone  can  tell  him. 
In  the  case  at  bar,  the  plan. had  been  worked  out  with 
marked  ingenuity,  and  carried  out  with  a  degree  of  skill 
which,  if  exerted  in  a  worthy  cause,  must  have  excited  sin- 
cere admiration.  Layton,  with  whom  Schuler  had  been  as- 
sociated in  handling  land  ventures  several  months,  put  the 
land  near  Arlington  in  his  (Schuler's)  hands  for  sale,  and 
assured  him  that,  if  he  procured  a  deal,  he  would  make  it 
right.  Schuler  found  Rodenkirch,  and  arranged  that  he 
would  find  a  deal  for  him,  and  that,  if  he  succeeded,  he 
should  have  a  commission  of  5  per  cent.  This  latter  is  un- 
disputed, and  that  he  was  acting  for  Layton  appears  from 
his  own  testimony,  when  called  by  defendants  as  a  witness : 

"Q.  Were  you  acting  as  agent  for  D.  D.  Layton  or  J.  D. 
Layton  in  that  matter  in  any  way?  A.  I  wouldn't  know 
how  to  answer  that.  Mr.  Layton  told  me  he  had  that  prop- 
erty down  there,  and  told  me  to  find  him  a  deal  on  it,  and 
I  done  so.  Q.  Were  you  to  get  any  compensation  from  D. 
D.  Layton?    A.    If  I  was,  I  never  did  get  any." 

On  cross-examination,  he  swore  that : 

"Layton  and  I  have  been  working  together,  handling 
land  ventures,  for  about  five  months.  Layton.  said  that,  if 
I  got  any  land  deals  for  him,  he  would  make  it  right.  Ro- 
denkirch's  trade  was  the  first  deal   I  closed  for  Layton. 

*  *  *  Layton  put  this  Fayette  County  farm  in  my  hands 
for  sale,  a  week  or  two  before  I  took  Rodenkirch  down. 

*  *  *  First  solicited  Rodenkirch  for  another  tract  of 
Lavton's  land." 
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On  redirect  examination,  he  explained  that  he  "didn't 
consider  himself  agent  for  either  of  the  Laytons  in  this 
deal.''  He  testified  later  that  he  "was  not  acting  as  agent 
for  D.  D.  Layton  or  J.  D.  Layton  in  any  way.  I  had  no 
deal  made  with  Mr.  Layton  at  all,  and  I  claimed  no  interest 
in  the  property  whatever."  This  is  merely  the  witness's 
conclusion,  but,  as  observed,  is  entirely  inconsistent  with 
his  testimony  as  previously  detailed,  which  his  conduct 
tended  strongly  to  confirm.  In  the  first  place,  he  took  Long 
with  him,  and,  according  to  his  testimony,  had  employed 
him  to  sell  hail  insurance,  agreeing  that,  if  they  made  "any 
land  deals,  he  would  divide  fifty-fifty  with  him;  and  that 
is  how  he  came  to  be  in  this  deal.  Rodenkirch  didn't  know 
that  Long  was  in  on  this  deal.  Nothing  was  said  to  Roden- 
kirch or  in  his  presence  as  to  what  Long  was  doing,  along 
on  the  trip  to  Arlington.  So  far  as  anything  was  said, 
Long  was  a  perfect  stranger  to  the  transaction."  And  Long 
played  his  part  of  indifference.  Schuler  knew  that  Layton 
was  playing  the  innocent  part  as  a  Swede,  speaking  broken 
English,  and  promoted,  if  he  did  not  originate,  the  scheme, 
by  introducing  him  to  Rodenkirch  as  "GulUckson,"  and  cau- 
tioning Culver  not  to  mention  Layton's  name  in  Roden- 
kirch's  presence.  Later,  when  informed  by  Culver  that  the 
land  did  not  exceed  in  value  $85  or  |90  per  acre,  Schuler 
not  only  withheld  this  information  from  Rodenkirch,  but 
acquiesced  in  Layton's  misrepresentation  to  him  that  it 
was  worth  $150  per  acre.  There  is  no  escape  from  the  con- 
clusion that  Schuler  was  employed  by  Layton  to  find  a  deal 
for  this  farm,  and  actively  assisted  in  consummating  it, 
and  that,  while  so  employed,  he  engaged  to  act  for  Roden- 
kirch in  finding  a  deal  for  his  lots  for  a  farm,  without  dis- 
closing to  the  latter  his  relations  with  Layton.  As  Layton 
knew  that  Schuler  was  pretending  to  serve  Rodenkirch,  and 
was  aware,  from  the  circumstances  recited,  that  Roden- 
kirch did  not  know  he  was  in  Layton's  service,  any  contract 
procured  by  the  latter  under  these  conditions  was  tainted 
with  fraud. 

An  agent  cannot  serve  two  principals  without  the  in- 
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tonip:ent  consent  of  both.  The  law  will  not  permit  an 
<agent  to  place  himself  in  a  situation  in  which  he  may  be 
3.   Principal         tempted  by  his  private  interest  to  disregard 

AND    Aobnt:  ,  *  ,  .  .       .       ,        /    4 

agent  serv-       tlijit  of  his  pnncipaJ.    ^*A  man  cannot  serve 
masters:  two   masters"   is   an   infallible   truth,   and, 

avoidance  ,  ,       i.  . 

of  contract.  where  a  contract  is  the  result  of  senices  ren- 
dered by  an  agent  serving  both  parties  thereto,  one  of  whom 
is  aware  of  such  double  agency  and  the  other  is  without 
knowledge  that  the  agent  is  serving  the  other  party,  the 
contract  is  voidable,  because  the  one  party  with  full  knowl- 
edge joined  in  the  deception.  O'Meara  v.  Lawrence,  159 
Iowa  448;  lAsier  v.  La  Plant,  183  Iowa  1363.  See,  also, 
Montgomery  County  v,  American  Emigrant  Co.,  47  Iowa 
91;  WiUon  v,  Webster,  88  Iowa  514;  Caaady  r.  Carrahcr, 
119  Iowa  500;  Mayer  v,  Hamre,  162  Iowa  662;  Staj^)  r.  God- 
frey, 158  Iowa  376 ;  Rasmuaaen  v,  Hansen,  176  Iowa  2(5. 

Deception  also  was  practiced  as  to  the  value  of  the  land. 
The  record  disclosed  that  W.  J.  White  purchased  it  in  1900 
for  133  per  acre,  and  that  he  sold  it  to  Bhines  in  1915  for 
$24,700,  all  but  f  18,000  being  paid,  and  that  secured  by  a 
mortgage  on  the  premises.  The  grantee  proceeded,  on 
August  26th  of  the  same  year,  to  load  it  with  a  second 
mortgage,  securing  an  indebtedness  of  $3,071.87  to  the  La- 
mont  Savings  Bank.  No  attention  seems  to  have  been 
given  to  the  land  by  Bhines  until  he  exchanged  it  to  D.  D. 
Layton  for  a  section  of  land  in  Deaf  Smith  County,  Texas. 
In  the  meantime.  White  foreclosed  the  first  mortgage,  buy- 
ing the  land  in  at  the  sheriff's  sale,  June  9,  1917,  for 
$20,664.35.  The  incumbrances  then  on  the  land,  August  1, 
1917,  amounted  to  $24,470.60,  plus  about  $200  in  taxes, 
levied  in  1916.  White  testified  that,  in  his  opinion,  tlie 
farm  was  hardly  worth  what  he  had  against  it,  or  $20,644.35, 
with  interest  from  June  9, 1917.  Culver,  who  was  appointed 
receiver  in  the  foreclosure  proceedings,  thought  $85  or  $90 
per  acre  would  be  a  good  price  for  the  farm.  Sibel,  whose 
land  joined  it,  estimated  its  value  at  $80  to  $90  per  acre, 
and  Zenft  thought  it  could  be  sold  for  $100  to  $110  per 
acre.    This  evidence  was  not  controverted,  and  there  is  no 


July  1920]  BoDENKiBCH  V.  Layton  441 

room  for  saying  that  its  value  was  more  than  the  incum- 
brances against  it.  Bodenkirch  was  getting  nothing  out 
of  his  property  at  Castalia,  and  must  have  relied  on  Lay- 
ton's  misrepresentation  of  value.  He  testified  that  he  had 
confidence  in  Qullickson,  and  believed  hira  when  he  told 
hira  that  the  land  was  worth  $150  an  acre  and  over,  and 
also  believed  him  when  he  told  him  he  bought  the  land  so 
that  he  could  escape  military  service,  and  was  selling  only 
because  he  found  out  it  wouldn't  keep  him  out  of  the  army ; 
that  he  believed  him  to  be  what  he  represented.  Having 
walked  over  the  land,  he  was  not  in  a  situation  to  claim 
any  deception  as  to  quality  of  the  soil ;  but  he  had  never 
been  in  the  vicinity  of  this  land  before,  and  had  no  informa- 
tion concerning  its  market  value  save  through  "Gullick- 
son"  and  the  person  at  the  bank  to  which  Schuler  led  him 
to  inquire.  The  transaction  reminds  one  of  Lister  v.  La 
Plant,  183  Iowa  1363.  There,  the  party  was  little  past 
majority;  here  he  was  an  Americanized  Luxembourger, 
who  knew  so  much  that  Layton  touched  his  vanity  by  won- 
dering at  his  recognition  of  the  different  kind  of  weed  seeds, 
and  told  Schuler  in  his  presence  that  there  was  no  use  tell- 
ing him  anything  about  the  farm,  for  he  knew  more  than 
they.  There,  the  plaintiff  had  parted  with  property  worth 
$14,800;  here,  with  property  worth  about  |10,000.  There, 
it  is  said  that  inadequacy  of  price  is  evidence,  slight  or 
powerful,  according  to  its  relative  amount  and  other  cir- 
cumstances, and  that,  as  ^'opinions  of  value  differ  greatly, 
we  are  not  inclined  to  give  the  disparity  between  the  value 
of  plaintiff's  property  and  what  he  received,  greater  sig- 
nificance than  that  of  a  strong  and  persuasive  circum- 
stance tending  to  show  that  he  was  in  some  manner  in- 
fluenced and  deceived."  In  that  case,  there  was  controversy 
as  to  the  value  of  defendant's  farm;  here,  there  was  none; 
and,  according  to  the  undisputed  evidence,  the  plaintiff's 
property  was  being  obtained  without  valuable  consider- 
ation. 

Another  matter  should  not  pass  without  attention,  and 
that    is    the    remarkable    combination    of    circumstances. 
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After  entering  into  the  contract  at  Postrille,  D.  D.  Layton 
dropped  out  of  sight.  Long  appeared  in  Castalia,  the  fol- 
lowing day,  and  learned  of  Rodenkirch's  dissatisfaction, 
and,  of  course,  took  the  train  for  Postville  the  next  morn- 
ing. Whether  he  got  in  touch  with  Schuler  the  night  be- 
fore does  not  appear,  but  it  does  appear  that  Schuler  was 
there  to  meet  Rodenkirch;  that  J.  D.  Layton  happened  to 
drop  off  the  train  that  very  morning;  and  that  the  letters 
from  the  stranger,  Goodhile,  and  from  Rhines  were  await- 
ing Layton  at  the  postoffice!  Did  all  this  happen  by 
chance?  Hardly!  One  thing  is  to  make  such  a  deal,  and 
quite  another  to  close  it;  and  these  experts  were  not  the 
men  to  overlook  that!  They  were  there,  ready  to  meet  an 
emergency,  and  the  letters  were  quickly  made  use  of  to 
induce  Rodenkirch  to  confirm  the  contract  by  holding  up  the 
possibility  of  exchanging  the  farm  for  Canada  land.  He 
snapped  the  bait,  the  deed  was  turned  over  to  Layton  for 
some  purpose;  Schuler  was  paid  f600,  as  the  commission 
agreed  upon,  which  he  divided  with  Long ;  and,  but  for 
McEwen's  inquiring  of  the  cashier  at  the  Castalia  bank  for 
the  insurance  policies,  the  prompt  notice  thereof  given  Ro- 
denkirch, and  his  equally  prompt  action  in  consulting  an 
attorney,  the  fraud  perpetrated  must  have  succeeded. 

We  have  pointed  out  at  least  two  specific  deceptions  prac- 
ticed in  this  case,  to  obtain  the  Castalia  property;  but,  in 
doing  so,  it  is  not  to  be  inferred  that  a  scheme  may  not  be 
so  planned  and  ingeniously  carried  out  as  to  enmesh  the 
victim  in  a  net  of  intrigue,  without  disclosing  any  mis- 
representation that  is  actionable,  and  yet  the  transaction, 
as  a  whole,  be  so  fraught  with  deceit  and  permeated  with 
dishonesty  as  that  the  courts  will  grant  relief.  Though 
the  scheme  of  the  defendants  was  shrewd,  and  the  finesse 
of  its  execution  incomparable,  the  courts  should  be  astute 
enough  to  analyze  the  facts  and  discover  fraud,  if  perpe- 
trated, and  thereby  protect  the  unwary  against  fraudulent 
devices,  however  seductive. 

A  decree  should  have  been  entered  as  prayed. — Reversed. 

Weaver,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 
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Elizabeth    Saundry,   Appellee,   v.   John   Saundry   et  al., 

Appellants. 

DEEDS:    Undue  Influence.    Evidence  held  insufficient  to  show  that 
a  deed  from  mother  to  son  was  obtained  by  undue  influence. 

Appeal  from  Fayette  District  Court. — H.  E.  Taylor,  Judge. 

July  6,  1920. 

Plaintiff  is  a  widow,  about  80  years  of  age,  and  the 
defendant  John  Saundry  is  her  son,  and  his  codefendant,  his 
wife.  Plaintiff  brings  this  action  to  set  aside  a  deed  con- 
veying a  farm  of  120  acres  to  her  son,  and  to  recover  J5,000 
alleged  to  be  due  her  as  rent.  There  was  a  decree  and  a 
judgment  for  $2,000  in  favor  of  the  plaintiff  in  the  court 
below.    Defendants  appeal. — Reversed. 

E.  R.  O'Brien  and  D.  D.  Murphy,  for  appellants. 

W.  W.  Comstock,  for  appellee. 

Stevens,  J. — The  questions  involved  in  this  case  arc 
largely  questions  of  fact.  Counsel  differ  widely  in  their 
interpretation  of  the  evidence  and  its  probative  effect,  and 
consequently  in  the  application  of  legal  principles  thereto. 

The  grounds  upon  which  plaintiff  asks  the  cancellation  of 
the  deed  are  that  same  waa  procured  by  fraud  and  undue 
influence,  without  adequate  consideration ;  and  that,  at  the 
time,  the  parties  stood  in  a  confidential  or  fiduciary  rela- 
tionship. The  defendant  denies  these  claims  by  the  plain- 
tiff, and  avers  that  the  deed  was  executed  for  an  adequate 
consideration,  in  pursuance  of  a  pi^ior,  oral  agreement ;  that 
he  expended  large  sums  of  money  in  the  improvement  of 
the  land,  with  the  knowledge  and  consent  of  plaintiff ;  and 
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that  slie  subsequently  ratified  and  confirmed  the  convey- 
ance thereof  to  him. 

Plaintiff  was  twice  married;  the  first  time  in  England, 
to  John  Quintrell,  and  the  second  time  to  John  W.  Saundry, 
the  father  of  the  defendant,  at  Hazel  Green,  Wisconsin.  At 
the  time  of  her  marriage  to  Saundry,  she  had  two  children, 
J.  H.  and  Percival  Quintrell ;  and  her  husband  had  a 
daughter,  about  14  years  of  age.  The  children  of  her  second 
marriage  are  the  defendant.  Alberta  Edwards,  and  William 
Saundry,  all  of  whom  were  born  before  the  family  moved 
to  Fayette  County,  which  was  in  the  early  80's.  Defend- 
ant's father,  shortly  after  his  arrival  in  Iowa,  purchased 
160  acres  of  land,  of  which  the  farm  in  controversy  is  a 
part.  The  defendant  was  married  in  1891,  and,  in  accord- 
ance with  a  previous  understanding  bet^vieeu  them,  went 
with  his  wife  to  reside  with  his  parents  on  the  farm.  In 
•  1892,  defendant's  father  and  mother  moved  to  Oelwein,  and 
orally  leased  the  farm  to  him  for  a  cash  rental  of  ?2  per 
acre;  defendant  to  keep  up  the  improvements  thereon. 
John  Saundry,  Sr.,  died  in  1897,  but  the  defendant  con- 
tinued to  reside  on  the  farm  and  pay  rent  to  his  mother,  as 
he  had  previously  done  to  his  father,  until  1911,  when  the 
deed  in  question  was  executed.  Shortly  prior  to  the  execu- 
tion of  the  deed,  plaintiff  became  involved  in  a  controversy 
with  a  Mrs.  Porter,  a  neighbor  woman,  resulting  in  the 
arrest  of  both  of  them,  each  filing  complaint  against  the 
other.  The  cause  of  the  trouble  was  charges  made  by  plain- 
tiff against  the  character  of  Mrs.  Porter.  After  plaintiff's 
arrest,  she  notified  the  defendant,  who  came  to  town,  and 
by  his  efforts  procured  a  dismissal  of  both  prosecutions. 
Plaintiff  learned  in  some  wav,  either  from  her  son-in-law  or 
from  the  defendant, — and  upon  this  point  the  evidence  is 
in  dispute,  the  defendant  claiming  he  did  not  tell  her, — 
that  Mrs.  Porter  was  threatening  to  sue  her  for  $10,000 
damages.  On  August  8,  1911,  the  deeds  conveying  the 
farm  and  the  home  in  Oelwein  to  the  defendant  were  ex- 
ecuted. Later,  Mrs.  Porter  brought  an  action  against  plain- 
tiff for  ?10,000  damages,  which  was  finally  compromised  and 
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settled  by  the  payment  by  the  defendant  John  Saiindry  of 
|100,  for  his  mother,  for  that  purpose.  Following:  this 
settlement,  he  reoonvoyed  the  Oelwein  propert;^'  to  plaintiff; 
but  she  claims  he  refused  to  reconvey  the  farm,  giving  as 
a  reason  that  his  \\ife  declined  to  sign  a  deed. 

There  is  a  dispute  in  the  evidence  as  to  these  transac- 
tions, the  plaintiff  testifying  that,  when  she  made  the  deed, 
the  defendant  specifically  agreed  to  reconvey  it  to  her  as 
soon  as  the  damage  case  was  disposed  of,  and  that  she  made 
the  conveyance  upon  his  representations  that  it  was  the  best 
thing  to  do,  in  view  of  the  threatened  suit  for  damages. 
The  defendant,  however,  testified  that,  while  the  immediate 
cause  of  the  execution  of  the  deed  was  the  threatened  action 
for  damages,  the  real  consideration  was  an  oral  agreement 
that  he  should  have  the  farm,  upon  certain  conditions  to 
be  performed  by  him,  entered  into  l)etween  them  in  1901. 
Concerning  this  alleged  oral  agreement,  the  defendant  testi- 
fied that,  the  year  following  his  marriage,  he  concluded  to 
leave  home,  and  rent  another  farm ;  that  his  parents,  learn- 
ing of  his  intention,  remonstrated,  and  agreed  with  him 
that,  if  he  would  remain,  he  might  occupy  and  cultivate  the 
laud,  for  a  cash  rental  of  f 2  per  acre,  that  they  would  move 
to  town,  and  that  ultimately  the  farm  would  belong  to 
him;  that,  in  1901,  he  had  an  opportunity  to  purchase  a 
tract  of  119  acres,  at  |40  per  acre,  and  informed  his  mother 
that  he  intended  to  buy  the  same;  that  she  objected,  and 
urged  him  to  remain  upon  the  farm,  promising  that  it 
should  be  his,  that  he  could  liave  it  at  a  valuation  of  f50 
per  acre,  the  consideration  to  be  paid  in  different  amounts 
to  her  children,  and  that  she  would  fix  it  so  he  would  get  it ; 
that  he  finally  decided  to  remain  on  the  farm,  and  continue 
to  pay  rent  to  his  mother  at  |2  per  acre. 

Mrs.  Edwards,  called  on  behalf  of  the  plaintiff,  testified 
that  she  and  her  brother  John  Quintrell  had  an  interview 
w^ith  defendant  at  the  home  of  her  mother,  in  her  presence, 
in  which  the  mother  stated  that  defendant  refused  to  re- 
convey the  farm,  because  his  T^ife  would  not  join  in  the 
conveyance.    The  defendant,  however,  gives  an  entirely  dif- 
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ferent  version  of  this  meeting,  insisting  that,  when  he  en- 
tered the  house,  Mrs.  Edwards  was  angry,  and  denaanding 
something  of  her  mother,  and  he  denies  that  the  mother  at 
any  time  requested  a  reconveyance  of  the  farm. 

It  appears  without  conflict  in  the  evidence  that  plaintiff, 
on  the  23d  day  of  April,  1901,  went  alone  to  the  office  of 
an  attorney,  and  executed  a  will,  devising  the  farm  to  the 
defendant,  but  requiring  him  to  pay  |1,000  each  to  Percy 
Quintrell,  J.  H.  Quintrell,  and  Alberta  Edwards,  and  the 
sum  of  12,000  to  WiUiam  Saundry,  and  f200  to  another 
party  named.  This  was  shortly  after  the  alleged  oral  agree- 
ment was  made,  and  after  she  had  informed  the  defendant  of 
the  amount  to  be  paid  to  each  of  the  children.  The  defendant 
testified  that  his  mother  gave  the  will  to  him,  saying,  "This 
is  yours,  and  keep  it,  and  the  farm  is  yours."  When  ques- 
tioned, upon  cross-examination,  plaintiff  sought  to  deny  any 
knowledge  of  the  first  will,  and  professed  to  be  ignorant  of 
the  provisions  of  the  second  will;  but  she  later  modified  or 
explained  this  testimony.  Her  family  physician,  Dr.  Pat- 
tison,  testified  that,  a  few  days  before  the  execution  of  the 
second  will,  he  called  at  her  home,  in  response  to  her  re- 
quest, at  which  time  she  informed  him  that  she  desired  to 
make  a  will,  stating  the  disposition  she  desired  to  make  of 
her  property,  and  asked  him  to  recommend  a  suitable  at- 
torney to  prepare  the  instrument  for  her.  A  day  or  two 
later,  she  sent  for  the  defendant,  who  went  to  town,  and 
according  to  his  testimony,  plaintiff  told  him  that  she  de- 
sired to  make  a  new  will,  and  that  she  bad  concluded  to 
leave  her  son  William,  who  is  a  mute,  f 4,000,  and  to  Mrs. 
Edwards  |1,500,  instead  of  f  1,000,  as  provided  in  her  for- 
mer will;  and  requested  that,  as  J.  H.  Quintrell  was  get- 
ting old,  he  be  paid  his  ?1,000  at  once.  Percy  Quintrell  was 
deceased,  at  the  time  the  second  will  was  made.  The  de- 
fendant took  plaintiff  in  his  surrey  to  the  office  of  Dr.  Pat- 
tison,  where  she  met  an  attorney,  and  a  will  was  drawn  up 
and  executed  by  her.  About  the  same  time,  the  defendants 
executed  a  note,  payable  to  plaintiff,  for  |5,500.  together 
with  a  mortgage  upon  the  farm,  to  secure  the  payment 
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thereof.  The  mortgage  represented  the  aggregate  of  cash 
bequests  made  by  the  will.  This  mortgage  was  recorded, 
and  the  note  delivered  to  plaintiff.  Several  interest  pay- 
ments are  endorsed  on  the  note.  After  the  execution  of 
these  papers,  the  defendant  expended  considerable  sums  of 
money  in  improvements  on  the  farm,  ^2,600  of  which,  he 
claims,  was  used  in  rebuilding  the  house. 

Defendant  ceased  to  pay  rent,  after  he  received  the  deed, 
but  paid  plaintiff  |250  per  year,  as  interest  on  the  note. 
For  a  period  of  four  years  after  the  meeting  at  her  mother's, 
referred  to  above,  Mrs.  Edwards  had  been  estranged  from 
her  mother.  The  reason  given  by  her  therefor  is  that  her 
mother  refused  to  do  right  by  her  in  the  division  or  distribu- 
tion of  her  property.  During  about  three  years  of  this  time, 
she  resided  across  the  street  from  plaintiff,  who  was,  upon 
one  or  more  occasions,  seriously  ill;  but  she  did  not  go  to 
see  her.  She  was  taken  care  of  by  defendants,  or  by  others 
employed  and  paid  by  John  Saundry,  defendant. 

Upon  the  question  of  confidential  relationship  and  un- 
due influence,  there  is  little  evidence.  Plaintiff  concedes 
that  her  son  was,  until  recently,  kind  to  her,  and  it  appears 
from  the  evidence  that  she  resided  in  his  home,  from  time  to 
time,  and  for  one  year  before  she  went  to  live  with  Mrs. 
Edwards ;  and  that,  when  requested  by  her,  he  looked  after 
her  welfare.  She  does,  however,  complain  of  her  treatment 
by  his  wife,  while  she  last  lived  with  him ;  but  this  is  gen- 
erally denied  by  defendant.  It  is  claimed  that  he  was  her 
sole  business  confidant  and  adviser ;  but,  if  so,  she  had  little 
business  to  be  transacted.  She  was  paid  $240  per  year  rent 
for  the  farm,  and  it  does  not  appear  that  the  defendant  had 
anything  to  do  with  the  expenditure  thereof.  She  did  not 
consult  him,  before  she  filed  the  complaint  against  Mrs. 
Porter,  and,  when  she  concluded  to  execute  a  secoud  will, 
first  consulted  her  family  physician,  and  not  the  defendant. 
Some  claim  is  made  by  her  that  defendant  dictated  the 
terms  of  the  will.  In  this,  however,  she  is  not  supported  by 
the  evidence.  Dr.  Pattison  was  present  when  the  will  was 
prepared,  and  signed  it  as  a  witness,  at  her  request.    He 
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testified  that  the  attorney  made  a  memorandum,  before  pre- 
paring  the  will,  from  statements  and  information  given 
him  by  plaintiff.  The  defendant  took  plaintiff  to  the  office, 
but  went  away,  and  was  not  present  when  the  will  was  pre- 
pared and  executed.  As  stated,  she  requested  defendant  to 
pay  her  son  J.  H.  Quintrell  $1,000  at  once.  This,  the  evi- 
dence shows,  the  defendant  did,  and  the  will  recites  that 
he  has  received  his  full  share  of  her  estate. 

It  is  suggested  in  argument  that  the  J1,000  paid  by  the 
defendant  to  Quintrell  was  not  at  the  request  of  plaintiff, 
but  for  another  purpose.  The  defendant  denies  that  he  in- 
duced his  mother  to  make  the  deeds  to  him  by  representing 
to  her  that  Mrs.  Porter  was  going  to  bring  an  action  for 
damages,  but  avers  that  she  had  concluded  to  deed  the  land 
to  him.    Upon  this  point,  he  testified: 

"I  saw  my  mother  again  after  that,  within  a  few  days.  1 
saw  her  pretty  often,  most  of  the  time.  She  again  men- 
tioned the  Porter  matter,  and  said  that  Shorty  Edwards — 
that  is  my  sister's  husband — said  that  Mr.  Porter  was  going 
to  sue  lier  for  |10,000.  I  said :  'I  don't  know  as  he  is  going 
to  or  not.  There  is  no  use  in  getting  excited  over  that  until 
you  find  out  for  sure.'  I  guess  that  is  all  that  was  said  that 
day.  I  saw  her  a  day  or  so  after  that,  and  she  said,  *Well, 
Porter  is  going  to  sue  me  for  $10,000,'  and  she  says,  'Well, 
I  will  fix  that.'  She  said,  That  farm  is  yours,  and  you  have 
got  your  life's  work  in  it,  and  I  sold  you  the  farm,  away 
back,  years  ago,  and  I  will  just  deed  that  farm  to  you.' 
That  is  the  words  she  told  me.  She  said  she  wanted  me  to 
get  a  deed  made,  and  have  it  signed  and  recorded.  I  had 
Mr.  Jamison  do  that,  I  think  the  next  day  or  so.  I  am  not 
positive  as  to  that.  The  next  day,  she  told  me,  when  I  come 
up,  that  somebody  had  told  her  she  better  deed  her  house 
and  lot  off  to  me,  and  I  said,  'Mother,  that  is  not  neces- 
sary,— they  can't  take  your  house  and  lot;'  but  she  said 
she  wanted  to  deed  that,  too.  She  wanted  to  be  sure  that 
Willie  had  that,  when  she  was  through  with  it,  and  she 
says,  SJohn,  I  want  you  to  promise  that,  when  this  deed  is 
given  to  you  and  recorded,  you  will  abide  by  my  settlement 
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with  you  in  1901,  and  live  up  to  what  my  will  calls  for.' 
I  says,  'Mother,  I  will  do  it/  And  the  deed  was  made  and 
recorded." 

The  court  below  held  that  the  conveyance  was  procured 
by  fraud,  and  that  the  defendant  held  the  property  in 
trust  for  the  plaintiff;  set  aside  the  conveyance;  and 
awarded  judgment  against  defendant  for  |2,000  rent.  We 
are  unable  to  agree  with  this  conclusion.  That  the  deed 
would  not  have  been  executed  by  the  plaintiff  in  the  absence 
of  the  threatened  damage  suit  may  be  conceded,  as  it  may 
also  be  conceded  that  plaintiff  had  always  desired  to  retain 
the  title  so  long  as  she  lived;  but  it  seems  to  us  that  the 
existence  of  a  prior  agreement  and  understanding  between 
the  parties  is  fully  established  by  the  evidence.  The  testi- 
mony of  the  defendant  upon  this  point  is  in  harmony  with 
the  conduct  of  the  plaintiff  and  the  entire  course  of  dealing 
between  them.  The  second  will,  which  was  executed  after 
the  conveyance,  differs  but  little  from  the  first  one.  She 
does  not  claim  that  the  first  will  was  not  executed  volun- 
tarily, or  that  she  did  not  understand  or  intend  the  dis- 
position of  her  property,  as  therein  set  forth.  The  amount 
bequeathed  to  her  son  William  is  doubled,  and  $500  is 
added  to  the  bequest  in  favor  of  her  daughter.  In  the  first 
will,  she  devised  the  farm  to  the  defendant;  and  in  the 
second,  specifically  acknowledged  that  she  had  conveyed 
the  same  to  him.  In  the  first  will,  she  bequeathed  her  son 
J.  H.  Quintrell  fl,000,  and  in  the  second,  recited  that  he 
had  already  received  his  full  share  of  her  estate.  This  was 
in  accordance  with  the  facts. 

Prominence  is  given,  in  the  argument  of  counsel,  to  a  few 
circumstances  which  appear  to  us  of  little  importance. 
The  defendant  testified  that  he  took  some  flowers  to  his 
mother  on  Mother's  Day.  In  this  connection,  he  testified 
that  this  Avas  in  accordance  with  his  custom.  This  is  not 
denied.  The  circumstance  hardly  shows  a  desire  to  take 
advantage  of  his  mother.  The  second  will  contained  a  pro- 
vision reducing  the  bequest  to  Mrs.  Edwards  to  f 5,  if  she 
contested  the  probate  of  the  will.    It  is  suggested  that  this 
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clause  could  hardly  have  originated  with  the  plaintiff,  and 
that  it  was  probably  inserted  at  the  suggestion  of  defend- 
ant ;  but  the  record  contajns  no  evidence  to  that  effect,  but 
does  show  that  Mrs.  Edwards,  a  few  days  before  the  execu- 
tion of  the  will,  left  her  mother's  home  in  a  fit  of  anger, 
and  never  thereafter  visited  her  mother,  although  the  lat- 
ter continued  to  reside  across  the  street  for  about  three 
years,  when  she  went  to  reside  with  the  defendant. 

The  will  was  prepared  by  a  competent  attorney,  from 
information  received  from  the  plaintiff.  She  did  not  tes- 
tify that  the  defendant  requested  the  execution  of  the  sec- 
ond will,  or  that  she  conversed  with  him  about  the  matter 
until  the  day  before  its  execution,  which  was  after  the  talk 
with  Dr.  Pattison.  So  far  as  is  disclosed  by  the  record, 
the  defendant  opposed,  rather  than  suggested,  its  terms.  It 
conferred  no  benefit  upon  him,  except  that  he  was  named 
as  the  executor  thereof,  without  bond.  The  mortgage  given 
to  secure  the  payment  of  the  $5,500  note  was  promptly  re- 
corded, and  the  note  delivered  to  plaintiff.  It  was  in  her 
possession  when  she  left  defendant's  home,  where  she  had 
resided  for  a  year.  This  was  after  the  execution  of  all  of 
the  instruments  referred  to.  She  went  to  live  with  Mrs. 
Edwards,  after  receiving  word  from  her  that  she  was  wel- 
come to  do  so,  if  she  desired;  since  which  time  she  has 
executed  another  will,  the  contents  of  which  were  not  re- 
vealed upon  the  trial.  Some  claim  is  also  made  that  plain- 
tiff had  little  education,  and  was  wholly  without  business 
experience.  According  to  her  testimony,  she  quit  school 
when  very  young;  but,  according  to  all  of  the  testimony, 
defendant's  father,  who  had  been  a  miner  all  his  life,  and 
knew  little  or  nothing  about  farming,  promptly  turned  all 
money  received  by  him  over  to  plaintiff,  who  retained  it  un- 
til it  was  necessary  to  spend  it.  It  is  not  claimed  that  she 
was  mentally  incompetent.  Her  testimony  shows  that  she 
was  alert,  and  clearly  comprehended  and  understood  the 
effect  of  the  several  instruments  executed  by  her.  She 
knew  that  her  will  cotild  be  revoked  and  changed  whenever 
she  desired.    Most  of  the  improvements  were  placed  on  the 
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farm  by  defendant  after  the  deed  was  executed,  bnt  this 
was  manifestly  done  with  the  full  knowledge  of  plaintiff. 
She  could  not  have  forgotten  or  overlooked  that  defendant 
retained  the  deed;  that  she  had  possession  of  the  note; 
that  he  was  paying  her  interest  in  the  sum  of  $250,  instead 
of  rent  in  the  sum  of  |240  per  year;  that  she  had  executed  a 
will,  in  which  she  had  specifically  recognized  the  convey- 
ance, and  the  settlement  by  the  defendant  with  her  son 
J.  H.  Quintrell;  that  he  was  paying  the  taxes  on  the  land, 
and  claiming  absolutely  to  be  the  owner  thereof.  The 
claim  of  the  defendant  that  he  expended  $6,000  in  improve* 
ments  is,  perhaps,  an  exaggeration,  but  that  he  spent  con- 
siderable is  conceded.  It  makes  little  difference  whether 
the  burden  of  proof  rests  upon  the  defendant,  as  claimed 
by  counsel  for  appellee,  or  not,  as  the  evidence  leaves  no 
doubt  that  plaintiff  and  defendant  at  all  times  dealt  fairly 
with  each  other,  and  with  a  full  and  complete  understand- 
ing of  the  effect  of  the  several  instruments  executed.  She 
changed  her  mind  after  she  went  to  reside  with  Mrs.  Ed- 
wards. It  is  true  that  the  land  at  the  time  the  deed  was 
executed  was  much  more  valuable  than  it  was  in  1901,  but 
that  was  the  time  when  the  parties  agreed  upon  the  terms 
upon  which  the  defendant  was  to  have  the  farm.  Its  market 
value  at  that  time  did  not  exceed  $40  to  $60  per  acre.  The 
disposition  of  her  property  by  each  of  the  two  wills  is  in 
harmony  with  the  testimony  of  defendant,  and  shows  that 
plaintiff  had  changed  her  mind,  when  she  came  to  make 
the  second  will,  only  regarding  the  amounts  she  desired  to 
give  to  her  mute  son  and  to  her  daughter.  The  large  in- 
crease in  the  value  of  the  land  results  in  a  much  greater 
advantage  to  the  defendant  than  she  contemplated  at  the 
time  the  wills  and  deed  were  executed,  but  this  affords  no 
ground  for  setting  it  aside. 

It  will  serve  no  good  purpose  to  discuss  the  various  legal 
propositions  referred  to  by  counsel,  or  to  review  the  cases 
cited.  The  principles  applicable  to  the  facts  of  this  case 
are  familiar,  and  do  not  call  for  extensive  statement  or 
consideration.    It  is  our  conclusion  that  plaintiff  has  failed 
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to  make  out  a  case.  The  proof  does  not  sustain  the  allega- 
tions of  the  petition.  It  follows  that  the  decree  and  judg- 
ment of  the  court  below  must  be  and  are — Reversed, 

Weaver,  C.  J.,  Ladd  and  Gay  nor,  J  J.,  concur. 


Lena  Schleuter  et  al.,  Appellants,  v.  Louise  Rrinkino 

et  al.,  Appellees. 

DESCENT   AKD  DISTBIBUTION:      DistributiTe    Sbare— Sridence. 

1  Evidence  held  to  show  that,  in  the  division  of  an  estate,  the 
widow  took  certain  real  estate  as  part  of  her  distributive  share. 

WITNESSES:     Competency — Transaction  With  Deceased.     In  order 

2  to  exclude  the  evidence  of  an  interested  party  as  to  a*  trans- 
action with  a  deceased  person,  the  objection  must  be  to  the 
incompetency  of  the  witness,  not  to  the  incompetency  of 
the  evidence. 

Appeal  from  Cedar  District  Court. — John  T.  Moffit,  Judge. 

July  6,  1920. 

Suit  to  partition  18  lots  resulted  in  a  decree  quieting 
title  in  defendants.    The  plaintiffs  appeal. — Affirmed. 

J.  C.  France,  for  appellants. 

C.  J.  Lynch,  for  appellees. 

Ladd,  J. — August  C.  Reinking  died  intestate,  October  9, 

1891,  seized  of  18  lots  in  the  town  of  Clarence  and  160  acres 

of  land.    A  widow,  Caroline  T.  Reinking,  and  six  daughters, 

1    Descent  ^^'^*^  ^^^  ^'^^  plaintiffs,  and  one  son,  Henry 

tribJtion-        ^'  Reinking,  survived  him.     The  son  mar- 

Shari^""''^        ried   Louise  Reinking,   June   24,   1890,  and 

evidence.  ^^j^^i  March  25,  1911,  leaving  him  surviving 

his  widow,  said  Louise  Reinking,  and  four  children,  all  of 
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whom  are  defeiidauts  herein.  The  fann  \vi\H  sold  to  the  son 
in  1893,  at  |52.50  per  acre.  Two  of  the  daughters  were 
married,  and,  with  their  husbands,  joined  the  two  other 
daughters  who  had  attained  their  majority,  in  the  execution 
of  a  deed  conveying  their  interest  in  the  land;  and  the  wid- 
ow, as  guardian  of  the  two  minor  daughters,  conveyed  their 
interest,  under  proper  order  of  the  court.  The  widow  made 
a  separate  conveyance,  reciting  a  consideration  of  $1,885, 
and  conveyed  "my  one-third  interest  in  and  to  the  N  W  14 
section  of  Section  18,"  etc.  The  decedent,  August  C.  Rein- 
king,  acquired  the  18  lots,  about  11  months  prior  to  his 
death,  and,  with  his  family,  immediately  took  possession 
thereof  as  his  homestead.  His  widow,  ^ith  such  of  the 
children  as  were  unmarried,  continued  in  the  occupancy  of 
the  premises  until  the  marriage  of  all  but  one  of  them, 
Alma,  who  remained  single,  and  made  her  home  with  her 
mother  until  the  latter  died,  testate,  on  July  3,  1911.  Her 
will  was  duly  admitted  to  probate,  and,  after  bequeathing 
to  two  of  the  daughters  f  100  each  and  the  household  goods, 
and  to  the  other  four  f50  each,  gave  to  her  "son  Henry  F. 
Reinking  all  the  remainder  and  residue  of  my  estate  both 
real  and  personal."  Alma  Reinking  continued  in  possession 
after  her  mother's  death  until  some  time  in  1913,  when 
Henry  F.  Reinking  and  his  family  went  into  possession  of 
the  premises,  though  Alma  occupied  two  rooms  for  a  while, 
and  left  some  things  there  until  some  time  in  1916.  This 
suit  was  begun  October  8th  of  that  year.  The  plaintiffs 
alleged  that  each  of  them  was  the  absolute  owner  of  an  un- 
divided one  seventh  of  the  premises,  and  that  the  defend- 
ants owned  one  seventh  thereof,  and  prayed  that  a  decree 
be  entered,  establishing  their  respective  interests,  as  alleged, 
and  that  the  premises  be  sold  and  the  proceeds  be  divided 
accordingly.  The  defendants  pleaded :  (1)  That  the  widow 
took  the  lots  in  controversy  as  a  part  of  her  distributive 
share;  (2)  that  the  defendants  have  been  in  adverse  pos- 
session for  more  than  ten  years;  (3)  that  the  plaintiffs  are 
estopped  by  their  conduct  from  claiming  any  interest  in 
the  property.    Only  the  first  of  these  need  be  considered. 
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Upon  the  deatli  of  the  father,  the  widow  took  an  un- 
divided one-third  interest -in  all  the  realty,  consisting  of  a 
farm  of  160  acres  and  the  18  lots  in  Clarence,  which  they 
had  occupied  as  a  homestead.  Kach  of  the  children  took 
one  sixth  of  the  remaining  two  thirds,  or  two  twenty-firsts 
of  these  properties.  This  is  on  the  theory  that  the  widow 
did  not  elect  to  take  the  homestead  in  lieu  of  a  distributive 
share.  That  she  did  not  do  so  conclusively  appears  from 
her  execution  of  the  deed  to  an  undivided  one-third  interest 
in  the  farm,  and  receipt  for  the  consideration  named  in  the 
deed.  Her  continued  occupancy  of  the  lots,  then,  must  have 
been  as  tenant  in  common,  as  contended  by  appellants,  or 
as  owner,  as  argued  by  appellees.  As  no  deed  to  her  was 
executed  by  any  of  her  six  daughters,  the  burden  is  on  the 
wife  and  heirs  of  her  son,  Henry  F.  Reinking,  to  whom  said 
lots  werck  willed,  to  show  that  the  widow  died  seized  of  the 
property.  On  final  settlement,  in  1893,  she  received,  as 
her  share  of  the  personal  estate,  |1,757.05,  and  each  of  the 
children  received  |532.05.  In  the  same  year,  the  farm  of 
160  acres  was  sold  to  the  son  Henry,  at  J52.50  per  acre,  or 
f8,400.  Properly  apportioned,  $2,800  of  this  should  have 
gone  to  the  widow  and  |800  to  each  of  the  children.  In- 
stead, the  widow  received  but  f  1,885,  and  each  of  the 
children  $930.71 :  that  is,  the  widow  received  $915  less  than 
her  share,  and  each  of  the  children,  $130.71  more.  One  ex- 
planation of  this  is  that  the  $915  was  taken  from  the 
mother's  share  and  distributed  to  the  children,  as  the  total 
of  the  latter  is  but  three  cents  less  than  the  former.  It 
seems  hardly  probable,  however,  that,  in  making  such  gifts, 
she* would  have  computed  to  a  cent,  or  have  fixed  on  the 
particular  amount  given.  The  other  explanation,  in  view 
♦f  subsequent  events,  seems  the  more  reasonable.  The  de- 
cedent had  paid  $1,250  for  the  lots,  within  a  year  prior  to 
his  death,  and  had  moved  a  barn  on  the  premises,  at  a  cost 
of  about  $125.  If  the  widow  took  these  lots  at  cost,  or 
$1,372.50,  as  part  of  her  distributive  share,  the  several  pay- 
ments would  harmonize  precisely  with  values  distributed. 
Add  this  sum  to  the  price  of  the  land,  and  divide  the 
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amount  by  three,  and  the  quotient  will  be  the  above  amount, 
plus  |1,885,  received  by  the  widow;  and  two  twenty-firsts 
thereof  will  be  $930.71,  the  amount  paid  each  child.  As  the 
personal  property  was  distributed  through  the  administra- 
tors as  per  the  final  report,  there  was  no  other  source  from 
which  to  have  paid  the  extra  f  130.71  to  each  of  the  children. 
That  the  lots  probably  were  included  in  the  adjustment  is 
strongly  confirmed  by  the  circumstance  that  no  claim  to 
any  interest  in  the  premises  has  been  asserted  by  any  of 
the  children,  until  shortly  before  the  commencement  of  this 
action,  in  October,  1916,  or  more  than  23  years  after  the 
transaction.  In  the  meantime,  I.  P.  Ferguson,  the  attorney 
who  prepared  the  papers,  and  before  whom  these  were 
signed,  had  passed  on,  as  had  the  son  Henry,  and  the 
widow.  Mrs.  Bergmann,  one  of  the  daughters,  testified  that 
Ferguson,  the  widow,  and  Henry,  "figured  all  of  the  items 
that  went  into  the  settlement,  and  made  a  division,  and 
figured  out  what  was  due  each  of  us  six  girls,  all  alike. 
They  figured  out  what  mother's  legal  share  was,  and  paid 
the  share,  the  same  as  was  going  to  the  other  girls,  and  I 
signed  the  receipt."  Schleuter,  husband  of  another  of  the 
daughters,  confirmed  this  testimony  by  saying  that  Ferg- 
uson, the  widow,  and  Henry,  only,  were  present  when  the 
computation  and  division  were  made,  though  he  was  there 
when  the  value  of  the  land  to  be  conveyed  to  Henry  was 
agreed  to.  The  witness,  over  an  objection  to  his  competency 
under  "Bection  4604  of  the  Code,  swore  that  nothing  was 
then  said  about  selling  other  property.  This  must  be  sus- 
tained ;  for  he,  as  well  as  his  wife,  was  a  party  to  the  suit, 
and  the  latter  claimed  under  the  widow.  Moreover,  the 
answer,  if  permitted  to  stand,  was  not  conclusive,  as  dis- 
cussion concerning  the  widow's  taking  the  lots  might  have 
occurred  at  a  different  time.  The  only  parties  to  the  making 
of  the  computation  and  division  subsequently  accepted  had 
departed  this  life  before  suit  was  brought,  and  reliance 
must  necessarily  be  had  on  circumstances  bearing  on 
whether  the  widow  took  the  lots  as  a  portion  of  her  dis- 
tributive share.    Of  course,  no  conveyance  of  the  lots  was 
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made.  This  may  have  been  omitted,  owing  to  the  fact  that 
the  property  must  have  passed  to  the  children,  in  the  ab- 
sence of  a  will,  precisely  as  though  a  conveyance  were 
executed.  On  the  other  hand,  if  a  consideration  for  the 
lots  passed,  she  became  owner  of  the  lots,  as  absolutely  as 
though  a  deed  had  been  executed.  Mrs.  Bergmann,  one  of 
the  daughters,  was  asked : 

"Q.  Do  you  remember  of  signing  Exhibit  No.  6  [deed] 
that  Mr.  Ferguson  drew  up?  A.  Yes,  sir.  Q.  At  that 
time,  you  also  signed  a  receipt  for  your  interest  in  the  real 
estate  of  which  your  father  died  seized?    A.    Yes,  sir." 

She  testified  further  that  her  husband  joined  with  her  in 
signing  the  receipt,  and  was  asked  whether  it  was  "for  your 
full  share  and  interest  in  all  the  real  estate  of  which  your 
father  died  seized,"  and  answered,  "Yes,  sir."  On  cross- 
examination,  however,  she  explained  that  she  had  forgotten 
what  was  in  the  receipt,  and  was  asked,  "When  you  signed 
the  receipt  that  day,  it  was  for  money  that  Henry  was  to 
pay  you  for  the  land,  wasn't  it?  A.  Yes,  sir."  She  testi- 
fied further  that  nothing  else  than  the  IGO  acres  was  sold 
Henry  that  day,  and  that  that  was  all  that  he  paid.  But 
no  inquiry  was  made  as  to  whether  the  lots  were  included 
in  the  computation.  Lena  Frazee,  another  daughter,  was 
asked  "if,  figuring  it  up  at  $52.50  per  acre,  and  adding  to  it 
thirteen  hundred  and  some  odd  dollars,  as  the  value  of  the 
town  property,  then  taking  out  i/^  for  your  mother  and  1/7 
of  %  figured  |930.71  you  got  paid  for  your  interests"  didn't 
you?    A.    Well,  I  suppose." 

This  excerpt  from  the  testimony  indicates  that  the  wit- 
nesses were  without  recollection  as  to  what  was  included 
in  the  settlement,  as  were  the  other  heirs,  and  plainly  indi- 
cates that  we  must  rely  on  the  circumstances  of  the  case,  in 
ascertaining  precisely  what  was  included  in  the  adjust- 
ment made.  Subsequent  events  were  in  harmony  with  the 
theory  that  the  children  were  paid  for  their  interest  in  the 
lots.  In  the  first  place,  none  of  the  daughters  ever  asserted 
any  claim  thereto,  or  interest  therein,  during  the  mother's 
lifetime.    Of  course,  a  child  may  well,  owing  to  affection. 
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waive  the  enjoyment  of  her  interest  in  the  home  of  a 
parent;  but,  if  so,  this  is  unlikely  to  continue  for  17  or  18 
years,  \iithout  the  slightest  reference  thereto.  More  im- 
probable still  is  it  that  they  should  continue  silent  another  5 
years  after  her  death,  notwithstanding  the  claims  of  others, 
openly  asserted,  to  the  premises  under  her.  True,  Alma 
Keinking  was  then  but  17  years  of  age,  and  Emma  Frazee, 
nee  Eeinking,  only  16  years  old,  when  the  widow,  as 
guardian,  conveyed  the  land ;  but  they  acquiesced  for  more 
than  20  years  after  having  attained  their,  majority,  and 
settled  with  their  guardian.  The  circumstances  happening 
in  the  meantime  emphasize  the  significance  of  this  long 
delay.  The  widow  of  Henry  F.  Beinking  testified  that,  in 
1898,  she  heard  a  conversation  between  her  husband  and 
his  mother,  in  which  she  took  no  part,  and  in  which  it  was 
said  that  her  daughter  Lena  wanted  her  to  allow  her  hus- 
band to  oversee  the  building  of  the  house ;  whereupon  Heni-y 
said :  "If  you  want  to  do  that,  all  right :  I  haven't  much 
time,  and  I'm  short  of  money.  He  can  do  it  if  you  want," 
and  that  she  replied  that  she  did  not  want  to  do  that ;  and 
that,  if  he  *^ould  build  there  and  do  as  you  always  have 
done  and  look  after  things,  the  property  is  yours,  after  I 
get  through  with  it."  The  evidence  conclusively  shows  that 
Henry  hauled  the  material  and  took  entire  charge  of  con- 
structing the  house,  which  cost  f  1,600  or  |1,800.  The  old 
part  was  pushed  back,  and  an  eight-room  house  constructed 
in  front.  ^ 

The  widow  of  Henry  was  asked  if  he  pj\id  for  the  house. 
This  evidence  was  objected  to  as  incompetent.  The  objec- 
tion was  rightly  overruled.     The  \iitnes8  may  have  been 

incompetent,  under  Section  4604  of  the  Code, 

2.    Witnesses  :         i     ^    .,.,.. .  i.    •    x  i        * 

competency:       but  that  objection  Avas  not  interposed.     As 

transaction  ^         -  ^^  ^.z-k.*     a-*  .  ■•    .       ,i 

with  de-  a  note  of  |l,88o,  the  amount  named  m  the 

deed  from  the  widow  to  Henry,  bearing  date 
August  15,  1893,  executed  by  him  to  her,  was  found  in  her 
papers,'  upon  her  death  in  1911,  probably  this  was  given  in 
consideration  of  the  deed.  If  so,  it  had  not  been  made  use 
of  in  building  the  house.    What  may  have  been  done  with 
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her  share  of  the  proceeds  of  the  personal  property  does  not 
appear.  Conrad  testified  that  Henry  purchased  the  lumber 
for  the  house  from  him,  and  paid  him  for  it,  in  all  $638. 
The  testimony  of  the  daughters  as  to  what  their  mother 
said  about  paying  for  the  house  cannot  be  considered,  be- 
cause of  their  incompetency  as  witnesses,  under  Section 
4604  of  the  Code.  Regardless  of  who  paid,  Henry  or  his 
mother,  an  improvement  costing  about  fl,800  was  put  on 
the  property,  without  contribution  on  the  part  of  the 
daughters  now  claiming  4o  have  been  tenants  in  common^ 
with  their  knowledge,  and  without  objection.  Moreover,  the 
widow  of  Henry  was  asked:  "Did  she  [Henry's  mother j 
claim  it  as  having  only  a  life  use  or  absolutely?"  and  an- 
swered: "She  claimed  to  own  it."  An  objection  that  the 
evidence  was  incompetent  under  Section  4604  of  the  Code 
should  be  overruled.  That  section  does  not  relate  to  the 
competency  of  evidence.  It  prohibits  witnesses  from  testi- 
fying to  defined  transactions  or  communications,  thereby 
rendering  them  incompetent  to  speak  with  reference  there- 
to. The  objection  was  insuiBcient,  and  her  answer  is  to  be 
considered.  Again,  the  widow  willed  her  personal  effects 
to  her  two  youngest  daughters,  vnih  f50  each,  and  $50  each 
to  two  others,  and  to  the  remaining  two,  f  100  each.  Henry 
was  named  as  executor,  and  as  such  caused  the  will  to  be 
admitted  to  probate,  and  settled  the  estate  by  paying  all 
legacies,  together  with  a  $1,000  claim  for  the  care  of  de- 
cedent, filed  by  Alma  Beinking.  This  left  $251.35,  which 
was  retained  by  Henry,  under  the  residuary  clause  leaving 
all  else  to  him.  No  objection  thereto  was  interposed,  nor 
to  his  occupancy  of  the  premises  from  March  1,  1913,  until 
his  death,  March  25th  of  the  following  year,  under  claim  of 
ownership;  nor  to  the  occupancy  of  his  widow  and  four 
children  during  the  four  years  following,  under  a  like 
claim,  nor  to  sale  of  two  of  the  lots  by  his  widow,  and  as 
guardian  of  the  estate  of  her  children;  nor  to  the  erection 
of.  a  house  on  one  of  the  lots  so  sold  to  Rev.  Hanson,  at  a 
cost  of  $3,600,  although  all  were  fully  aware  of  the  purchase 
of  the  lot,  and  of  the  building.    Alma  Beinking  told  Mrs. 
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Ralston  that  "this  town  property  was  to  go  to  Henry  at 
the  time  of  his  mother's  death.''  Mrs.  Bergmann  told  Hen- 
ry's widow  that  the  daughters  knew,  and  had  always  known, 
that  Henry  was  to  have  the  house,  because  he  built  it. 
Mrs.  Conrad  admitted  that  it  was  understood  that  Henry 
was  to  have  the  town  property.  Everything  done  subse- 
quent to  the  settlement  in  1893  was  inconsistent  with  the 
retention  of  any  interest  in  the  18  lots  by  the  daughters, 
and  entirely  consistent  with  the  ownership  by  their  mother. 
She  paid  each  of  the  children  the  fair  value  of  a  2/21  in- 
terest in  the  property,  and  there  is  no  escape  from  the 
conclusion  that  this  payment  was  for  such  interest,  or  was 
a  gift.  Her  claim  that  she  owned  the  lots  tended  strongly 
to  confirm  the  theory  of  having  purchased  them.  Her  agree- 
ment with  Henry  that  he  was  to  have  the  property  if  he 
would  construct  the  house  was  another  assertion  of  owner- 
ship which  the  daughters  must  have  known  of,  for  they 
admitted  an  understanding  that  the  premises  were  to  go  to 
Henry  after  their  mother's  death.  The  daughters  acted  in 
harmony  with  the  conclusion  that  the  mother  acquired  the 
children's  interest  in  the  lots  at  the  settlement,  during  28 
years  thereafter.  That  conclusion  is  consistent  with  all  the 
circumstances  of  the  case,  and  the  latter  are  inconsistent 
with  any  other  conclusion.  We  are  not  inclined  to  inter- 
fere with  the  finding  of  the  district  court  that  the  widow 
of  the  intestate  acquired  by  purchase  of  the  heirs  their  in- 
terest in  the  lots,  and  that  the  petition  was  rightly  dis- 
missed.— Affirmed, 

Weaver,  C.  J.,  Qaynor  and  Stevens,  J  J.,  concur. 
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J.  B.  ScHOTT  Manufacturing  Company,  Appellant,  v.  J.  M. 

Clbvbngbr,  Appellee. 

APPEAIi  Am)  EBBOB:  Failure  to  Enter  Ilzceivtion.  Instructious 
passed  by  appellant  in  the  trial  court  without  objection  or  ex- 
ception of  any  kind  will  not  be  reviewed  on  appeal. 

Appeal  from  Clarke  District  Court, — n.  A.  Fuller,  Judge. 

July  6,  1920. 

Action  at  law  to  recover  $141.23,  for  goods  alleged  to 
have  been  sold  by  plaintiff  to  the  defendant.  Trial  to  a 
jury,  and  verdict  and  judgment  for  the  defendant.  The 
plaintiff  appeals. — Affirmed, 

W.  S.  Hedrick,  for  appellant. 

O.  M,  Slaymaker,  for  appellee. 

Preston,  J. — Plaintiff  alleges  that,  about  June  18,  1917, 
defendant  gave  to  a  traveling  representative  of  plaintiff  an 
order  for  goods  and  merchandise,  and  that  plaintiff,  relying 
upon  such  order,  made  shipment  of  the  goods,  and  that  the 
same  were  received  by  the  defendant,  and  that  he  assumed 
the  ownership  and  control  of  said  goods,  without  objection. 
The  order  follows : 
"J.  B.  Schott  Mfg.  Co. 
,      "Quincy,  111. 

"Ship  to  J.  M.  Clevenger,  Place,  Osceola,  Iowa;  via.  C. 

B.  &  Q.    Date  rec'd.  June  18,  1917.    Date  Billed 

Salesman,  Schott  20  Date  Sold,  June  12,  1917.  Time  Ship, 
Xov.-Dec.  Terms:  Mar.  1—60  da.  2%  Cash  Disct.  10  da. 
F.  O.  B.  Quincy. 

"Customers  will  please  examine  duplicate  order  and  no- 
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tify  us  of  error,  if  any,  before  shipment  is  made." 

The  order  was  not  in  writing,  nor  is  it  signed  by  de- 
fendant. It  was  simply  the  order  which  the  salesman  filled 
out  and  sent  to  the  plaintiff.  Defendant's  claim  is  that, 
about  the  date  stated  in  the  order,  one  of  plaintiff's  sales- 
men called  on  defendant;  that  it  was  verbally  agreed  that 
the  harness  would  not  be  shipped  until  the  last  of  December, 
1917,  or  the  first  of  January,  1918;  that,  if  they  were 
shipped  before  that  time,  and  loss  occurred,  it  would  fall 
on  the  plaintiff,  and  that  the  title  was  retained  by  the  plain- 
tiff until  the  time  they  were  to  be  shipped ;  that  the  goods 
were  shipped  during  the  latter  part  of  August,  1917,  and, 
on  the  22d.  day  of  November,  1917,  were  destroyed  by  fire, 
without  fault  or  negligence  on  defendant's  part,  which  fire 
was  of  unknown  origin;  that,  at  th^time  the  goods  were  so 
destroyed,  they  were  plaintiff's  property,  and  defendant 
had  not  purchased  them,  and  had  no  interest  therein.  He 
denies  that  he  ever  purchased  the  goods,  and  says  that  they 
were  only  to  be  shipped  upon  the  conditions  stated.  The 
goods  were  sent  to  defendant  at  Osceola,  and  arrived  there, 
as  we  understand  it,  some  time  in  the  fore  part  of  August, 
1917 ;  and  it  seems  they  were  delivered  to  defendant's  place 
of  business  in  his  absence.  They  were  not  opened.  The 
trial  court  instructed  in  accordance  with  the  theory  of  the 
pleadings  and  the  evidence.  The  only  errors  relied  upon 
for  reversal  are  that  the  court,  in  its  instructions,  erred 
in  instructing  the  jury  that  the  burden  of  proof  is  upon 
plaintiff  to  prove  and  establish  his  claim  and  cause  of  ac- 
tion, by  a  preponderance  of  the  evidence.  It  is  thought  by 
appellant  that  the  instructions  on  this  point  are  erroneous, 
for  that  it  is  claimed  that  the  defense  is  an  affirmative  one, 
and  the  burden  is  upon  the  defendant.  There  is  very  little 
argument,  even  on  the  errors  assigned, — not  more  than  a 
dozen  lines;  and  no  cases  are  cited.  The  argument  is 
broader  than  the  assignment,  and  the  principal  contention 
is  that  a  sale  was  established  by  the  plaintiff,  and  that  they 
were  accepted  by  the  defendant,  and  that,  therefore,  the 
title  was  in  him  at  the  time  of  the  fire.    The  appellee  does 
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not  answer  any  of  appellant's  propositions,  but  argues 
and  cites  numerous  cases  to  support  the  argument  that 
there  is  nothing  here  for  this  court  to  pass  upon,  for  that, 
as  he  says: 

"Not  one  objection  is  to  be  found  to  the  evidence.  Plain- 
tiff did  not  move  for  a  directed  verdict  at  the  end  of  all  of 
the  testimony,  or  at  any  other  time.  He  did  not  object  to 
any  instructions  before  they  were  given  to  the  jury;  did 
not  ask  the  court  to  give  the  jui^y  any  instructions;  or  did 
not  object  or  except  to  the  instructions  after  they  were 
given.  No  motion  for  a  new  trial  was  filed.  In  fact;  no 
ruling  of  the  trial  court  is  presented  here  for  review.  The 
only  errors  relied  upon  for  reversal  is  the  error  of  the  trial 
court  in  giving  to  the  jury  Instructions  3,  4:,  5,  6,  and  7, 
which  are  found  on  page  3  of  appellant's  brief  and  argu- 
ment. The  argument  takes  a  wider  range,  and  complains 
of  the  insufficiency  of  the  evidence  to  support  the  verdict; 
but  this  matter  was  not  presented  in  the  lower  court,  and  is 
not  presented  in  any  brief  point." 

The  abstract  discloses  that  the  foregoing  statements  ai*e 
correct.  Appellant  has  not  filed  any  reply  argument,  and 
does  not  attempt  to  meet  appellee's  propositions.  Appel- 
lee's position  is  well  taken.  It  might  not  be  out  of  place  to 
say  that,  as  to  the  merits  as  to  whether  there  was  a  sale, 
even  though  it  may  be  thought  the  arrangement  was  un- 
usual, still,  it  seems  to  us  it  is  not  improbable,  under  the 
circumstances.  Some  of  the  circiimstances  are  that  de- 
fendant testifies  that  he  told  plaintifi's  that  he  did  not  wish 
to  buy  the  goods  at  tliat  time;  that  the  order  itself  shows 
that  the  goods  were  not  to  be  shipped  until  November  or 
December;  that  they  were  shipped  long  before  that — some 
four  months;  that  they  were  not  opened;  that  they  were 
destroyed  by  fire  in  November,  before  the  date  for  shipment. 
At  any  rate,  the  defendant  and  other  witnesses  testify  to  the 
contract  as  alleged.  Though  denied  by  the  plaintiff's  agent, 
there  is  a  conflict  for  the  jury,  and  they  have  decided.  But, 
for  the  reasons  pointed  out,  there  is  nothing  before  us  for 
determination.    The  judgment  is — Affirmed, 

WiUVKE,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 
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Security  Savings  Bank,  Appellant,  v.  Board  of  Rbvibw 
OP  THE  City  op  Waterloo,  Appellee. 

m 

TAXATION:     Sliares  of  Bank  Stock — ^Beal  Estate  Deduction.    The 

1  method  provided  by  Sec.  1322,  Code  Supp.,  1913,  for  the  assess- 
ment of  the  shares  of  stock  of  national,  state,  and  savings 
banks  and  loan  and  trust  companies  is.  in  view  of  its  legis- 
lative history,  and  purpose  to  render  absolutely  uniform  the 
method  of  assessing  taxes  on'  banking  capital,  exclusive  of  any- 
thing in  the  prior  section  of.  the  Code  of  1897,  known  as  Sec. 
1324.  It  follows  that  from  the  total  amount  of  capital,  surpluF, 
and  undivided  profits  there  should  be  deducted  the  amount  of 
capital  actually  invested  in  real  estate,  and  not  the  amount 
which  the  assessor  has  seen  fit  to  place  on  such  real  estate  for 
taxation  purposes. 

TAXATION:     Double  Taxation  on  H'ational  Banks.     Principle  rec- 

2  ognized  that  there  can  be  no  double  taxation  on  the  shares 
of  stock  of  national  banks. 

Appeal   from   Blackhawk   District   Court. — H.    B.    Boies, 

Judge. 

July  6,  1920. 

In  the  district  court,  this  was  an  appeal  from  the  board 
of  review  of  the  city  of  Waterloo.  The  question  involved 
pertained  to  the  assessment  of  the  shares  of  stock  of  the 
plaintiff  bank.  Such  question  is  whether,  in  fixing  the 
value  of  the  shares  of  stock  of  plaintiff's  bank  for  the  pur- 
pose of  assessment,  the  assessor  should  deduct  from  the 
amount  of  the  moneyed  capital,  including  surplus  and  un- 
divided earnings,  the  amount  of  such  capital  actually  in 
vested  by  the  bank  in  real  estate,  as  provided  by  Section 
1322  of  the  Supplement  to  the  Code,  1913,  or  whether  such 
deduction  for  the  purpose  of  valuation  of  the  shares  should 
be  confined  to  the  assessed  value  of  such  real  estate,  as  pro- 
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vided  by  Code  Section  1324.  The  trial  court  held  that  the 
measure  of  reduction  should  be  the  assessed  value,  and 
affii'med  the  action  of  the  board  of  review  accordingly. 
The  plaintiff  has  appealed. — Reversed. 

^ike,  Sias  d  Zimmerman  and  Pickett^  Swisher  d  Far- 
well^  for  appellant. 

Burr  A.  Brown,  for  appellee. 


Evans,  J. — To  put  the  question  concretely,  the  plaintiff 
bank  had  a  total  moneyed  capital,  including  capital  stock, 
surplus,  and  undivided  earnings,  of  f  127,720.    The  amount, 

of  this  moneved  capital  actuallv  invested  in 

1.    Taxation  i  *  *  •• 

shares  of'         real  estate  (mostly  in  Waterloo)   was  $67, 

bank    stock : 

real  estate        886.    The  assessed  value  of  this  real  estate 

deduction. 

was  f 40,260.  ^  These  facts  are  not  in  dispute. 
The  plaintiff  bank  furnished  to  the  assessor  the  verified 
statement  required  by  Section  1322,  which  showed  a  total 
actual  value  of  capital,  over  and  above  the  amount  invested 
in  real  estate,  of  approximately  $60,000.  That  is  to  say, 
the  sum  of  $67,886  was  deducted  from  $127,720.  To  the 
total  actual  value  thus  disclosed  by  such  verified  statement, 
the  assessor  added  the  sum  of  $27,626,  being  the  difference 
between  the  amount  actually  invested  in  real  estate  ($67,- 
886)  and  the  amount  of  value  at  which  such  real  estate 
was  assessed  ($40,260).  The  whole  issue  is  involved  in^' 
this  item  of  $27,626  thus  added  by  the  assessor. 

The  plaintiff  claims  that,  in  the  valuation  of  shares  for 
the  purpose  of  taxation,  the  sum  of  $67,886  should  be  de- 
ducted from  the  sum  total  of  the  capital  stock,  surplus,,  and 
undivided  earnings;  whereas  the  defendant  contends  that 
such  deduction  should  be  $40,260,  and  no  more.  If,  in  the 
valuation  of  shares  for  the  purpose  of  taxation,  it  is 
requisite,  under  the  statute,  to  deduct  from  the  total  cap- 
ital the  amount  "actually  invested,"  then  plaintiff  should 
prevail.  If,  on  the  other  hand,  the  amount  of  such  deduc- 
tion should  be  the  "assessed  value"  of  the  real  estate,  then 
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the  defendant  should  prevail,  and  the  order  of  the  trial 
court  should  be  affirmed.     The  question  thus  presented  is 
controlled  primarily  by  Section  1322  of  the  Supplement  to' 
the  Code,  1913,  which  is  as  follows : 

"Shares  of  stock  of  national  banks  and  state  and  savings 
banks,  and  loan  and  trust  companies,  located  in  this  state, 
shall  be  assessed  to  the  individual  stockholders  at  the  place 
where  the  bank  or  loan  and  trust  company  is  located.  At 
the  time  the  assessment  is  made  the  officers  of  national 
banks  and  state  and  savings  banks  and  loan  and  trust  com- 
panies shall  furnish  the  assessor  T^ith  lists  of  all  the  stock- 
holders and  the  number  of  shares  o^raed  by  each,  and  the 
assessor  shall  list  to  each  stockholder  under  the  head  of 
corporation  stock  the  total  value  of  such  shares.  To  aid 
the  assessor  in  fixing  the  value  of  such  shares,  the  said  cor- 
poration shall  furnish  him  a  verified  statement  of  all  the 
matter  provided  in  Section  1821  of  the  Supplement  to  the 
Code,  1907,  which  shall  also  show  separately  the  amount 
of  the  capital  stock  and  the  surplus  and  undivided  earn- 
ings, and  the  assessor  from  such  statement  shall  fix  the 
value  of  such  stock  based  upon  the  capital,  surplus,  and 
undivided  earnings.  In  arriving  at  the  total  value  of  the 
shares  of  stock  of  such  corporations,  the  amount  of  their 
capital  actually  invested  in  real  estate  owned  by  them  and 
in  the  shares  of  stock  of  corporations  o\^Tiing  only  the  real 
estate  (inclusive  of  leasehold  interests,  if  any)  on  or  in 
which  the  bank  or  trust  company  is  located,  shall  be  de- 
ducted from  the  real  value  of  such  shares,  and  such  real 
estate  shall  be  assessed  as  other  real  estate,  and  the  prop- 
erty of  such  corporation  shall  not  be  otherwise  assessed. 

Looking  to  this  section  of  the  statute  alone,  there  could 
be  little  room  for  argument.  It  unequivocally  requires  a 
deduction  of  the  amount  of  "capital  actually  invested  in 
real  estate."  We  need  not  enter  here  into  an  analvsis  of 
the  provisions  of  this  particular  section,  because  the  con- 
tention of  the  defendant,  appellee,  is  made  to  rest,  not  upon 
the   terms   of   this    section,   but   upon    the   provisions    of 


\ 
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Section  1324,  which  reads  as  follows : 

"If  the  assessor  is  not  satisfied  with  the  appraisement 
and  valuation  furnished  as  provided  in  the  preceding  sec- 
tions, he  may  make  a  valuation  of  the  shares  of  stock  based 
upon  the  facts  contained  in  the  statements  above  required, 
or  upon  any  information  within  his  possession,  or  that  shall 
come  to  him,  and  shall,  in  either  case,  assess  to  the  owners 
the  stock  at  the  valuation  made  by  him.  If  the  officers  of 
any  corporation  refuse  or  neglect  to  niake  the  statement 
required,  the  assessor  shall  make  a  valuation  of  the  capital 
stock  of  the  defaulting  corporation  from  the  best  informa- 
tion obtainable.  In  deducting,  under  the  provisions  of 
this  chapter,  the  value  of  real  estate  from  the  actual  value 
of  the  properties,  shares  or  capital  stock  of  any  person, 
firm,  association  or  corporation,  the  actual  value  at  which' 
said  real  estate  is  valued  by  the  assessor  or  other  taxing 
officer  or  body  where  the  same  is  assessed  shall  be  the . 
value  thereof." 

It  will  be  noted  that  the  foregoing  section  presents  a 
ydifferent  yardstick  for  the  measure  of  the  amount  of  de- 
^^duction  than  is  presented  in  Section  1322.  The  contention 
for  appellee  is  that  this  section  has  the  effect  to  qualify  or 
to  interpret  Section  1322.  It  is  further  contended  that  we 
so  construed  the  effect  of  Section  1324  in  In  re  Appeal  of 
Valley  hivcstment  Co,,  152  Iowa  84.  A  perusal  of  the  two 
sections  above  quoted  will  clearly  disclose  that,  if  the  two 
sections  are  to  be  deemed  operative  upon  the  same  subject- 
matter,  they  present  conflicting  standards  of  measure.  The 
first  question,  then,  which  arises,  is:  Does  Section  1324 
control  or  qualify  the  provisions  of  Section  1322  at  the 
point  of  conflict?  In  the  Valley  Ffwcstment  Co,  case,  152 
Iowa  84,  a  somewhat  similar  conflict  was  presented,  as  be- 
tween Code  Sections  1323  and  1324.  We  held  that  Section 
1324  was  controlling,  in  that  it  was  more  definite  and 
mandatory  than  was  Section  1323.  The  argument  for  ap- 
pellee at  this  point  is  that  the  same  reasoning  adopted  in 
the  cited  case  would  be  likewise  applicable  to  the  point  of 
conflict  between  Sections  1324  and  1322.    The  argument  is 
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legitimate,  so  far  as  it  goes,  and  would  be  very  cogent,  were 
it  not  for  the  legislative  history  of  Section  11522.  To  this 
history  we  turn. 

Sections  1321,  1322,  1323,  and  1324,  as  originally  en- 
acted, and  as  they  appeared  in  the  Code  of  1897,  were  parts 
of  the  same  act,  and  carried  the  same  legislative  history. 
Section  1321  provided  a  method  of  assessment  for  private 
banks,  or  individuals  doing  a  banking  business.  Section 
1322  dealt  with  corporate  banks,  including  national,  state, 
and  savings.  Sections  1323  and  1324, dealt  with  the  as- 
sessments of  corporations  generally,  excepting,  however, 
such  as  were  "otherwise  provided  for  in  this  act."  Under 
Section  1322,  a  different  method  was  provided  for  assessing 
the  shares  of  a  national  bank  from  that  provided  for  assess- 
ing the  shares  of  a  state  bank.  In  the  first,  they  were  as- 
sessed to  the  shareholder,  and  in  the  second,  assessed  to 
the  bank.  The  only  right  which  the  state  had  to  tax  na- 
tional banks  at  all  was  by  the  legislative  permission  of 
Congress,  as  expressed  in  the  Federal  statute.  Rev.  Stat., 
Section  5219  (U.  S.  Comp.  St.,  Sec.  9784),  as  follows: 

"Section  5219.  Nothing  herein  shall  prevent  all  the 
shares  in  any  association  from  being  included  in  the  valua- 
tion of  the  personal  property  of  the  owner  or  holder  of 
such  shares,  in  assessing  taxes  imposed  by  authority  of  the 
state  within  which  the  association  is  located;  but  the 
legislature  of  each  state  may  determine  and  direct  the  man- 
ni^r  and  place  of  taxing  all  the  shares  of  national  banking 
associations  located  within  the  state,  subject  only  to  the 
two  restrictions,  that  the  taxation  shall  not  In?  at  a  greater 
rate  than  is  assessed  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  such  state,  and  that  the 
shares  of  any  national  banking  association  owned  by  non- 
residents of  any  state  shall  be  taxed  in  the  city  or  town 
where  the  bank  is  located,  and  not  elsewhere.  Nothing 
herein  shall  be  construed  to  exempt  the  real  property  of 
associations  from  either  state,  county,  or  municipal  taxes, 
to  the  same  extent,  according  to  its  value,  as  other  real 
proi)erty  is  taxed." 
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In  Home  Savings  Bank  v.  City  of  Des  Moines,  205 
U.  S.  503,  the  Supreme  Court  of  the  United  States  held  that 
our  Section  1822  was  discriminatory  as  to  national  banks, 
and  violative  of  Federal  statute.  Section  5219,  and  therefore 
inoperative  as  to  national  banks.  The  assessment  involved 
in  that  case  was  set  aside.  The  consequential  result  of  that 
holding  was  that  it  left  the  state  without  any  adequate 
statute  for  the  assessment  of  the  shares  of  national  bank 
stock,  even  within  the  permission  of  the  Federal  statute, 
Section  5219.  We  were  compelled  to  so  hold  in  the  case  of 
First  Nat,  Bank  v.  City  Council^  150  Iowa  95.  In  our  opin- 
ion in  that  case,  we  invited  the  attention  of  the  legislature, 
then  sitting,  to  the  subject.  The  immediate  result  was  new 
legislation  on  the  subject,  being  Chapter  63  of  the  Acts  of 
the  Thirty-fourth  General  Assembly.  By  this  enactment. 
Section  1322  was  repealed.  In  lieu  thereof,  the  present 
Section  1322  was  enacted,  as  Section  4  of  such  Chapter  63. 
Section  1321  was  also  amended.  Such  legislation  contained 
no  reference  to  the  existing  Sections  1323  and  1324.  The 
clear  purpose  of  this  new  legislation  was  to  render  uniform 
the  statutory  method  of  assessment  for  taxes  on  banking 
capital,  whether  corporate  or  private,  and  thereby  to  con- 
form to  the  requirement  of  tlie  Federal  statute.  Section 
5219.  Under  the  new  Section  1322,  the  method  of  assess- 
ment for  taxation  of  national  bank  stock  is  precisely  the 
same  as  that  of  other  bank  stock.  The  plaintiff  in  this  case 
is  not  a  national  bank.  But  we  must  construe  the  statute 
as  to  it  to  precisely  the  same  effect  as  if  it  were  such.  If 
we  were  to  adopt  a  construction  herein,  as  to  this  plaintiff, 
which,  if  applied  to  a  national  bank,  would  be  viohitive  of 
the  Federal  statute,  Secticm  5219,  we  should  thereby  set  a 
precedent  which  we  could  not  follow,  in  tlie  event  that  a 
national  bank  were  tlie  litigant.  We  should  thereby  de- 
stroy the  very  uniformity  aimed  at  by  the  statute,  as  being 
essential  to  its  operative  power  upon  national  banks. 
Therefore,  though  the  plaintiff  is  not  a  national  bank,  it  is 
entitled  to  insist  upon  a  uniform  construction  of  the  statute, 
which  shall  be  operative  as  against  all  banks.     For  this 
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reason,  we  must,  in  constniing  our  own  statute,  take  ac- 
count of  the  construction  by  the  Ignited  States  Supreme 
Court  of  the  Federal  statute.  The  significance  of  this  fea- 
ture of  the  case  we  shall  note  later. 

Turning,  now,  to  our  present  Section  1322,  Are  its  spe- 
cific provisions  to  be  nullified,  qualified,  or  controlled  by 
Section  1324?  Tt  is  urged  that  Section  1324  is  in  pari  ma- 
teria with  Section  1322.  That  it  was  in  pari  materia  with 
the  original  Section  1322  may  be  conceded.  That  the  pres- 
ent Section  1322  is  legislation  subsequent  to  Section  1324 
must  also  be  conceded.  By  reason  of  their  conflicting  terms, 
one  of  these  sections  must  be  deemed  dominant,  and  control- 
ling of  the  other.  Though  it  be  true  that  later  legislation 
must  be  construed  in  the  light  of  existing  statutes,  it  is 
also  ordinarily  true  that,  where  a  conflict  is  disclosed,  the 
later  legislation  is  deemed  to  such  extent  to  qualify  the 
earlier. 

In  order  to  insure  unquestionable  uniformity  of  method, 
the  present  Section  1322  specified  the  very  manner  of  com- 
putation, for  the  purpose  of  assessment.  Tt  laid  this 
method  of  computation  as  a  mandate  upon  the  assessor,  and 
deprived  him  of  his  qvau^i  judicial  power  in  the  matter  of 
such  assessment  of  bank  stock.  This  was  our  holding  in 
First  National  Bank  of  Remsen  r.  Hayes,  186  Iowa  892. 
In  that  case,  we  sustained  the  action  of  the  county  auditor, 
who  doubled  a  certain  assessment  of  bank  stock,  as  returned 
by  the  assessor  and  board  of  review,  by  applying  thereto  the 
computation  provided  for  in  this  section.  We  held,  in 
terms,  that  the  duty  of  the  assessor  was  one  of  computation 
and  obedience  to  the  specifications  of  this  section,  and  that 
it  wns  ministerial  onlv.  The  assessor  having  failed  to  fol- 
low  the  mandate  of  such  section,  the  auditor  was  permitted 
to  correct  such  assessment,  as  for  a  mistake  in  computation, 
and  to  enter  the  assessment  of  the  shares  accordingly.  In 
that* case,  we  said: 

"This  statement  is  furnished  to  aid  the  assessor,  but  the 
^assessor  from  such  statement  shall  fix  the  value  of  such 
stock,  based  upon  the  capital,  surplus,  and  undivided  earn- 
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ings.'  This  language  is  mandatory,  and  defines  precisely 
what  shall  be  considered  by  the  assessor  in  ascertaining  the 
actual  value  of  the  shares  of  the  capital  stock.  He  is  not  to 
resort  to  'other  information/  or  such  as  may  be  obtained 
from  the  auditor  of  state,  as  formerly.  If  the  language 
employed  is  to  be  accorded  its  ordinary  meaning,  the  as- 
sessor is  not  to  go  beyond  the  statement  sworn  to  by  the 
officers  of  the  bank.  Reports  exacted  from  the  bank  to  the 
comptroller  of  the  currency,  and  published,  together  with 
the  penalty  prescribed  in  the  section  quoted,  and  the  aspira- 
tion for  a  good  financial  standing,  furnish  ample  assurance 
of  an  accurate  statement  from  the  bank,  and  the  function 
of  an  assessor  is  merely  that  of  correct  computation.  The 
capital  (not  capital  stock),  to  be  computed  from  the  state- 
ment furnished  under  Section  1321,  Code  Supplement,  1913, 
added  to  the  surplus  and  undivided  earnings,  constitutes 
the  value  of  all  the  shares;  and  from  this  amount  is  to  be 
deducted  the  portion  of  the  capital  actually  invested  in 
real  estate  owned  by  the  bank,  and  the  shares  of  stock,  such 
as  specified.  The  remainder,  divided  by  the  whole  number 
of  shares  issued,  will  be  the  value  at  which  eacli  share 
should  be  assessed.  ♦  ♦  ♦  There  is  little  room  for  error 
in  computing  values  of  money  or  its  equivalent,  while  the 
judgment  of  men  greatly  varies  in  fixing  upon  what  prop- 
erty generally  is  worth,  and  such  property  usually  is  under- 
valued; and  there  would  seem  to  have  been  ample  room 
for  this  apparent,  rather  than  real,  discrimination  between 
reaching  the  taxable  value  of  shares  of  bank  stock,  and  in 
reaching  that  of  other  kinds  of  property.  Enough  has  been 
said  to  indicate  that  the  duty  performed  by  the  assessor  in 
ascertaining  the  value  of  bank  stock  is  merely  ministerial 
in  its  nature.  All  exacted  of  him  is  accurate  computation." 
To  adopt  the  position  contended  for  by  appellee  would 
require  an  overruling  of  the  cited  case.  Further  considera- 
tion of  the  question,  in  the  light  of  present  arguments,  con- 
firms our  confidence  in  the  soundness  of  the  cited  case. 
The  language  of  the  statute  is  specific.  The  rule  laid  down 
ax)peals  to  the  sense  of  justice.    If  it  be  true  (and  the  fact 
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is  stipulated)  that  the  bank  had  invested  $67,000  of  its 
moneyed  capital  in  real  estate,  why  should  that  part  of  its 
capital  not  be  regarded  as  bearing  its  full  share  of  taxation 
in  the  form  of  real  estate?  If  such  real  estate  was  assessed 
too  low,  there  were  power  and  duty  in  the  assessor  to  in- 
crease it  by  direct  method.  The  purport  of  the  action  of 
the  assessor  herein  was  not  to  increase  the  assessment  of 
the  real  estate,  but  to  add  a  deficiency  as  an  asset  to  the 
moneyed  capital.  If  f40,260  was  the  full  value  of  the  real 
estate,  then  the  bank  had  lost  f 27,000  by  its  investment.  It 
was  its  privilege  and  its  duty  to  charge  off  such  loss  against 
its  resources.  This  would  have  made  a  reduction  of 
127,000  in  its  totals.  What  equitable  reason  could  there  be 
for  adding  $27,000  to  such  totals,  for  the  purpose  of  taxa- 
tion? 

If,  on  the  other  hand,  the  property  was  worth  the  full 
amount  invested  in  it,  as  presumably  it  was,  and  if,  never- 
theless, 140,260  was  a  just  assessment  of  it,  it  was  because 
such  assessment  represented  the  proportion  of  value  at 
which  other  real  estate  was  assessed.  Presumably,  the  as- 
sessment was  just;  otherwise,  the  assessor  would  have  in- 
creased it.  The  bank  could  have  resisted  an  increase,  if  it 
could  show  that  its  assessment  at  $40,260  was  in  the  pro- 
portion at  which  other  real  estate  was  assessed.  The  net 
effect  of  the  action  actually  taken  by  the  assessor  was  that, 
whereas  the  real  estate  was  justly  assessed,  so  that  no  in- 
crease of  assessment  thereon  could  have  been  justly  made, 
nevertheless,  an  increase  wa«  indirectly  effected,  by  adding 
to  the  moneyed  capital  an  item  of  $27,000  which  did  not,  in 
fact,  exist  anywhere. 

Now,  suppose  that  this  assessment  had  been  attempted 
under  Section  1321,  against  a  private  Individual  engaged 
in  the  banking  business.  Section  1324  does  not  purport  to 
reach  Section  1321,  nor  to  apply  to  it  in  any  way.  If  the 
private  individual;  having  $100,000,  had  invested  $67,000 
in  real  estate,  he  could  be  assessed  for  moneyed  capital  only 
for  the  $33,000  remaining.  This  would  be  in  accord  with 
Section  1321.    This  is  beyond  debate.    If  this  disputed  item 
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of  $27,000  herein  could  not  have  been  assessed  against  a 
private  banker,  under  Section  1321,  then,  under  the  Federal 
statute  Section  5219,  it  could  not  be  assessed  against  tJie 
shares  of  a  national  bank.  If  it  could  not  be  assessed 
against  the  shares  of  a  national  bank,  uniformity  in  the 
application  of  the  statute  would  require  the  same  rule  to 
operate  in  favor  of  the  plaintiff  bank. 

There  is  a  further  objection  to  the  position  of  appellee. 

To  assess  J67,000  worth  of  real  estate  at  the  full  rate  at 

which  other  real  estate  is  assessed,  and  then  to  add  to  the 

—  —         _     assessment  roll,  a^  an  item 'of  moneyed  cap- 

double  taxa-     ital,    the   fuU    difference   between   assessed 

national  value  aud  actual  value,  is  an  attempt  to  as- 

sess  the  real  estate  of  a  bank  at  full  value, 
even  though  all  other  real  estate  be  assessed  on  a  lower 
basis.  It  savors  of  double  taxation.  It  is  in  the  power  of 
the  legislature  to  make  double  taxation,  but  the  courts  are 
slow  to  construe  a  statute  to  that  end.  Furthermore,  tliere 
can  be  no  double  taxation  upon  the  shares  of  national  bank 
stock,  because  of  the  limitations  provided  in  the  Federal 
statute.  Section  5219.  The  United  States  Supreme  Court 
has  held  that  this  section  limits  the  power  of  the  state  as 
to  such  stock  to  "one  taxation."  Bank  of  California  r. 
Richardson,  248  U.  S.  476  (39  Sup.  Ct.  Rep.  165).  It  has 
held  that,  under  such  section  of  the  Federal  statute,  the 
"stock  interest"  is  onCy  whether  assessed  against  the  stock- 
holder or  the  bank,  and  that  such  interest  is  "subject  to 
one  taxation,  by  the  methods  which  it  provided."  In  that 
case,  the  National  Bank  of  California  was  a  stockholder  in 
the  Mills  National  Bank.  As  such  stockholder,  it  was  as- 
sessed under  the  statute  of  California.  The  shares  of  the 
stockholders  in  the  National  Bank  of  California  were 
valued,  for  the  purpose  of  assessment,  against  the  share- 
holders,  without  any  deduction  of  the  amount  invested  by 
the  Bank  of  California  in  the  stock  of  the  Mills  National 
Bank.  It  was  held  by  the  Supreme  Court  that  this  was 
double  taxation,  and  in  violation  of  Section  5219,  notwith- 
standing that  the  tax  upon  the  stock  of  the  Mills  National 
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Bank  was  charged  against  the  Bank  of  California,  and  not 
against  its  stockholders,  and  that  the  tax  upon  the  shares 
of  the  Bank  of  California  was  charged,  not  against  the  bank, 
but  against  its  shareholders.  It  was  said  that  to  tax  these 
shares  first  to  the  Bank  of  California,  as  the  stockholder, 
and  afterward  to  include  the  same  in  fixing  the  value  of  its 
own  shares,  for  the  purpose  of  taxing  its  shareholders,  was 
"to  overthrow  the  very  fundamental  ground  upon  which  the 
taxation  of  stockholders  must  rest." 

To  quote  further: 

"To  say  that  the  two  taxes,  the  one  levied  on  the  bank, 
as  a  stockholder  in  the  Mills  National  Bank,  and  the  other 
levied  on  the  stockholders  of  the  California  Bank,  were 
valid  because  a  taxation  of  different  persons,  the  California 
Bank,  on  the  one  hand,  and  the  stockholders  of  the  Califor- 
nia Bank,  on  the  other,  serves  only  to  emphasize  the  plain 
disregard  of  the  statute  which  would  result  from  the  en- 
forcement of  the  taxes  in  question.  •  •  «  We  do  not 
stop  to  point  out  the  double  burden  resulting  from  the  taxa- 
tion of  the  same  value  twice,  which  the  assessment  mani- 
fested, as  to  do  so  could  add  no  cogency  to  the  violation  of 
the  one  power  to  tax  by  the  one  prescribed  method  conferred 
by  the  statute,  and  which  was  the  sole  measure  of  the  state 
authority." 

The  final  holding  was  that  the  tax  on  the  shares  of  the 
Mills  National  Bank,  to  the  Bank  of  California  as  a  stock- 
holder, was  proper,  but  that  the  same  value  could  not  be 
again  taxed  to  the  stockholders,  in  the  guise  of  including 
the  same  in  the  valuation  of  their  shares. 

The  construction  put  by  the  high  court  upon  the  Federal 
statute  is,  of  course,  binding  upon  us.  It  is  clear  therefrom 
that,  if  the  plaintiff  were  a  national  bank,  the  f  67,000  of  its 
moneyed  capital  being  actually  invested  in  real  estate,  and 
such  real  estate  being  fully  taxed  against  the  bank,  as  other 
real  estate,  such  investment  could  not  again  be  included  in 
the  valuation  of  the  shares  for  the  purpose  of  taxing  the 
shareholders. 

Our  conclusion  is  that,  if  Section  1324  could  originally 
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U,  M.  Havner,  Attorney  General,  B.  «/.  Powers^  Assist- 
ant Attorney  General,  and  E.  H.  Willgmg,  County  Attor- 
ney, for  appellee. 

Preston,   J. — Defendant   was   accused   of   causing   the 
death  of  one  George  Parlos,  on  September  30, 1918,  by  shoot- 
ing.    There  were  three  bullet  wounds  in  the  body  of  de- 
ceased, in  front  and  to  the  left :  one  near  the 
^'  nwipoBiuve        collar  bone,  another  an  inch  below  the  left 
ilon^^ot^^         nipple,  and  the  third  in  the  abdomen.     No 
accused.  question  is  made  but  that  the  wounds  were 

the  cause  of  his  death.  The  shooting  occurred  between  7 
and  8  o'clock  in  the  morning.  We  take  it  from  the  argu- 
ments that  the  principal  ground  relied  upon  for  a  reversal 
is  the  alleged  insufficiency  of  the  evidence  to  sustain  the 
verdict,  though  other  questions  are  argued.  The  question 
as  to  the  sufficiency  of  the  evidence  was  raised  by  motions 
for  a  directed  verdict,  at  the  close  of  tlie  State's  evidence 
and  all  the  evidence;  also  bv  motion  for  new  trial.  There 
are  29  assignments  of  error.  Some  of  them  are  wholly  with- 
out merit.  All  have  been  considered,  and  those  which  seem 
to  be  the  more  important  will  be  discussed. 

1.  The  State's  evidence  is  not  denied  by  witnesses 
for  the  defendant.  The  only  witnesses  for  defendant  were 
a  photographer  who  testified  as  to  photographs  taken  by 
him  and  measurements  of  the  upstairs  rooms  where  the 
shooting  took  place  and  the  distance  from  the  building  to 
the  alley,  which  was  G7  feet,  and  four  witnesses  under  and 
with  whom  defendant  worked  in  the  roundhouse  and  shops, 
•who  testified  as  to  his  character  for  peaceableness. 

At  the  outset,  it  may  be  well  to  describe  the  premises 
and  the  surroundings,  in  view  of  some  of  the  questions 
argued.  This  may  be  more  conveniently  done  by  the  plat, 
which  is  as  follows: 
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6ECON0  FLOOtt  Plan 

Ar  we  understand  the  evidence.  Maple  Street  is  to  the 
east,  and  the  alley  to  the  west.  Mrs.  Enos  lived  a  short 
distance  south.  She  was  the  mother  of  the  wife  of  de- 
ceased. Evidently,  the  shooting  took  place  in  the  southeast 
bedroom,  "G."  Snch  is  the  claim.  The  rooms  are  small. 
After  the  shootinjj,  Parlos  was  seen  hanging  to  the  ban- 
nister, and  Mrs.  Enos  went  to  him,  and  soon  after,  he  was 
helped  by  his  wife  to  the  Enos  yard,  where  he  died.  Tt  is 
not  shown  who  was  in  possession  of  or  who  occnpied  the 
rooms  where  th^  trouble  occurred.  Deceased  and  his  wife 
at  one  time  lived  in  the  basement  of  the  Enos  place,  but.  at 
the  time  of  the  killing,  they  had  been  living  in  a  box  car. 
As  we  understand  it,  the  railroad  yards  are  not  far  from 
this  property.  There  is  a  board  fence  between  the  Enos  res- 
idence and  the  premises  where  the  shooting  took  place,  so 
that,  to  go  to  the  deceased,  Mrs.  Enos  had  to  go  by  the 
street  or  the  aWey.  She  went  by  the  alley.  In  the  plat. 
"A"  is  the  platform  upon  which  Parlos  stood  when  first 
seen  by  Mrs.  Enos.  *'B''  represents  the  door  with  glass 
panels,  through  which  Mrs.  Enos  says  she  heard  Parlos 
talking  in  Greek  to  someone  on  the  inside.  The  nature  of 
the  conversation  is  not  disclosed.  There  were  not  many 
words  spoken.  The  kitchen,  "(\"  is  connected  with  the 
trunk  room,  "E,"  by  the  door,  **I)."  The  trunk  room,  "E," 
was  connected  with  the  bedroom,  "G,"  by  the  door,  "F," 
which  swung  ea*st,  as  indicated.    There  was  no  lock  on  this 
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door.  The  floor  showed  evidences  of  scuffling  of  feet. 
"HI"  is  a  bullet  hole,  near  the  north  wall  and  the  door, 
which  went  straight  into  the  floor.  "H2"  is  a  bullet  hole 
8  feet  and  4  inches  from  the  doorway.  It  is  a  glancing  shot 
into  the  floor,  and  deflected  towards  the  east.  "H3"  marks 
bullet  holes,  one  in  the  east  wall  and  one  in  the  north  wall. 
Seven  empty  cartridges  were  found  on  the  floor  in  the  room 
"G."  These  empty  shells  belonged  to  a  32-caliber  automatic 
gun.  The  four  shots  in  the  floor  and  walls,  together  with 
the  three  wounds  inflicted  on  the  body  of  Parlos,  account 
for  the  seven  shells.  The  evidence  is  that  bullets  taken 
from  body  of  deceased  were  such  as  were  used  in  a  32- 
caliber  automatic  revolver,  and  were  of  the  same  caliber  as 
a  box  of  bullets  found  in  one  of  the  rooms  where  the  shoot- 
ing occurred.  "K"  is  a  door  between  room  "Q"  and  the 
bedroom  to  the  north.  This  door  was  nailed  shut.  "L"  is 
the  only  window  in  room  "G,"  and  is  12  feet  from  the  ground 
on  Maple  Street. 

At  about  7  o'clock  on  the  morning  of  September  30th, 
Eluis  Parlos,  wife  of  deceased,  came  into  the  home  of  her 
mother,  Mrs.  Enos,  and  left  a  small  package,  supposed  to 
contain  a  lunch,  on  the  cupboard,  and  left  the  room.  Some 
time  after  this,  within  the  next  45  minutes,  as  appellant 
contends, — though  the  time  is  not  definitely  fixed, — Mrs. 
Enos  went  outdoors  to  get  water  to  use  in  combing  her 
little  girl's  hair.  She  was  getting  her  child  ready  for 
school.  While  she  was  in  the  back  yard,  deceased  called  to 
Mrs.  Enos  from  the  top  of  the  stairs  shown  in  the  plat, 
and  said,  "Ma,  come  up  here,  and  see  for  yourself."  This 
was  the  first  time  deceased  was  seen  that  morning  by  any 
of  the  witnesses.  Whether  he  came  out  of  this  upstairs 
apartment,  or  from  some  other  place,  does  not  appear,  Mrs. 
Enos  went  to  the  stairway  by  way  of  the  alley.  At  about  the 
time  she  started  from  her  home,  or  while  on  the  way,  she 
heard  a  sound  like  the  crashing  of  glass.  On  reaching  the 
top  of  the  stairs,  she  saw  deceased  with  a  chair  in  his  hand. 
He  had  smashed  the  door  "B."  When  Mrs.  Enos  arrived  at 
the  landing,  or  at  about  that  time,  she  heard  the  talking  be- 
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fore  referred  to.  Deceased  forced  his  way  into  the  kitchen 
by  battering  down  the  door,  which,  it  is  claimed,  had  been 
locked  against  him.  After  entering  the  kitchen,  he  pro- 
ceeded to  the  door  "D,"  which  he  broke  through  with  the 
chair.  After  deceased  had  broken  through  the  door  "D," 
he  dropped  the  chair,  and  Mrs.  Enos  says  she  then  saw  her 
daughter,  Mrs.  Parlos,  in  the  trunk  room.  Her  testi- 
mony is : 

"I  saw  her  in  the  second  room  when  he  broke  the  second 
door  open.  I  saw  Mrs.  Parlos  in  front  of  the  second  door; 
it  was  from  the  kitchen  side  in  front  of  it." 

She  testifies  she  did  not  see  the  defendant  there  at  that 

■ 

time,  or  anybody  except  Parlos  and  the  girl.  After  de- 
ceased entered  the  trunk  room,  he  passed  from  Mrs.  Enos' 
sight;  for  she  says  she  then  turned  and  started  to  go  out 
and  downstairs.  She  went  directly  down  the  stairs,  and 
went  right  along  till  she  got  to  her  own  yard.  The  shooting 
took  place  after  she  started  to  go  down  the  stairway.  She 
testifies  that,  when  she  got  to  the  bottom  of  the  stairs,  Mrs. 
Parlos  was  there  with  her,  and  Mrs.  Enos  went  on  around 
to  her  own  yard,  she  says,  to  look  after  her  little  sick  girl 
in  the  house.  She  came  out  of  the  house,  and  saw  Parlos 
hanging  to  the  stairway,  the  bannister.  He  said  for  her  to 
bring  him  water.  She  took  the  wash  dish,  and  went  out 
with  it,  full  of  water,  to  bathe  his  face.  Mrs.  Parlos  had 
assisted  deceased  from  the  stairway  to  Mrs.  Enos'  yard. 
Mrs.  Enos  says  that  she  saw  deceased  lying  in  the  yard; 
that  she  saw  no  other  person  in  the  yard  at  that  time, 
except  Mr.  and  Mrs.  Parlos  and  the  folks  that  lived  next 
door;  that  she  was  excited.  She  was  looking  at  his,  Parlos', 
features,  when  he  was  lying  in  the  yard.  At  that  time,  she 
says  she  saw  a  man  running,  with  a  gun  in  his  hands. 

"Q.  Who  was  the  man?  A.  Nick  Christ.  Q.  Is  this 
the  man  you  saw,  that  is  sitting  here  in  the  court  room? 
A.  Yes,  sir.  Q.  Where  did  he  go?  A.  He  went  between 
the  two  buildings,  and  that  is  the  last  I  seen  of  him." 

She  did  not  see  him  come  down  the  stairs.  When  she 
first  saw  him,  he  was  running,  running  in  tlie  yard.    With 
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reference  to  the  railroad  tracks,  he  was  running  west. 
When  she  first  saw  him,  he  was  running  in  a  westerly  di- 
rection, then  turned  north  between  the  buildings.  After  she 
brought  Parlos  .the  basin  of  water,  he  died.  As  near  as 
she  could  tell,  she  heard  three  or  four  sliots  fired  that 
morning;  may  have  been  more  or  less;  she  did  not  stop  to 
count  them ;  they  were  fired  rapidly.  The  police  came  just 
before  Parlos  died.    On  cross-examination,  she  says: 

"I  think  it  was  this  defendant.  Q.  But  you  are  not 
certain,  are  you,  Mrs.  Enos?  You  only  think  so,  isn't  that 
it?  Isn't  it  a  fact  that  you  only  think  so?  A.  Well,  I 
don't  remember,  but  I  think  it  was." 

On  re-examination,  she  was  asked  whether  defendant 
was  the  man,  and  she  said,  "Yes,  sir,  T  saw  him  running, 
with  a  gun  in  his  hand."  A  search  was  made  for  Nick 
Christ  by  the  police.  On  the  second  day  of  October,  in 
company  with  Judge  Bonson  and  an  attorney  from  Chicago, 
he  appeared  at  the  police  station,  and  gave  himself  into  the 
custody  of  the  police.  The  coroner  examined  the  premises 
at  about  8  o'clock.  He  seems  to  have  been  the  first  one, 
after  the  death  of  Parlos.  He  savs  there  was  a  table  in 
the  kitchen,  which  showed  that  somebody  had  recently  been 
having  breakfast.  There  were  cups  and  saucers,  a  fork,  and 
a  common  kitchen  knife  on  the  table,  and  some  chairs  in 
the  room.  The  cook  stove  was  still  warm.  He  did  not  see 
a  butcher  knife  or  a  pocket  knife.  There  were  some  trunks 
and  clothes  in  the  trunk  room.  He  then  went  into  the  bed- 
room, "G."  The  bed  looked  as  though  it  had  been  occupied 
that  night.  He  noticed  a  wet  spot  in  the  bed.  On  the  table 
in  this  room  were  two  glasses.  One  had  some  beer  in  it. 
There  was  also  a  pint  bottle,  partly  filled  with  whisky,  and 
some  empty  beer  bottles.  He  says  he  made  a  careful  exam- 
ination. The  chief  of  police  visited  the  rooms  about  8:30 
o'clock  that  m5rning.  He  testifies  that,  when  he  went  there, 
he  saw  a  butcher  knife,  a  pocket  knife,  and  a  table  knife  on 
the  table.  It  is  argued  by  appellant  that  there  is  no  evi- 
dence which  connects  the  defendant  with  the  offense,  except 
the  testimony  of  Mrs.  Enos,  and  that  her  identification  of 
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the  person  she  says  she  saw  running  from  the  scone  was 
not  sufficient,  because,  at  one  point  in  her  cross-examina- 
tion, she  said,  "I  think  he  is  the  one."  She  had  testified  in 
chief  with  more  positiveness,  and  the  answer  just  referred 
to  was  brought  out  on  cross-examination,  and  in  answer  to 
a  leading  and  persuasive  question.  In  State  v.  Porter,  34 
Iowa  131,  133,  witnesses  introduced  their  statements  with 
similar  expressions,  and  the  court  said: 

"There  is  no  rule  of  law  which  requires  a  witness  to  be 
absolutely  positive  in  his  statement  of  fact.  The  positive 
witness  is  often  entitled  to  less  consideration  tlian  the 
more  cautious." 

See,  also,  Ahhott  v.  Church,  288  111.  91  (123  N.  E.  306,  4 
A.  L.  R.  975,  and  note). 

The  weight  of  the  evidence  of  this  witness  was  for  the 
jury,  and  sufficient,  if  they  believed  her.  In  addition  to 
this,  the  defendant's  fleeing  hurriedly  from  the  scene,  with 
a  gun  in  his  hand,  and  passing  near  the  deceased  lying  on 
the  ground  in  a  helpless  condition,  and  defendant's  conceal- 
ment, were  proper  circumstances,  with  others,  to  be  consid- 
ered by  the  jury  as  indicating  guilt.  It  may  be  true  that 
no  person  directly  charged  defendant  with  the  commission 
of  the  crime  as  a  reason  for  flight,  but  the  circumstances 
just  related,  and  all  the  circumstances  in  the  case,  were 
such  as  to  charge  him  therewith:  that  is,  from  them,  he 
had  reason  to  believe  he  would  be  apprehended  as  the  per- 
petrator of  tlie  crime.  Flight  has  been  held  to  be  prima 
facie  indicative  of  guilt.  State  v.  O^Callaghan,  157  Iowa 
545,  554.  We  do  not  understand  appellant  to  complain  of 
the  law  as  laid  down  by  the  court  in  regard  to  flight,  except 
that  they  contend  that  there  is  no  evidence  of  flight.  It  is 
further  contended  by  appellant  that  the  witness  Mrs.  Enos 
was  not  asked  by  the  State  to  describe  the  kind  of  a  gun 
8he  saw  defendant  have.  The  argument  is  that  it  may  have 
been  a  shotgun,  and  that  it  should  be  shown  that  the  gun 
was  such  a  one  as  the  bullets  indicated  was  used.  It  could 
readily  have  been  shown  what  kind  of  a  gun  it  was,  by 
simply  asking  the  witness.     Under  defendant's  theory,  it 
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would  have  been  a  circumstance  in  his  favor  to  have  asked 
and  shown  that  it  was  a  shotgun,  if  such  is  the  fact.  But 
a  pistol  or  revolver  is  quite  commonly  called  a  gun.  Fur- 
thermore, if  the  jury  believed  that  the  defendant  was  the 
person  who  was  seen  in  flight  by  Mrs.  Enos,  they  must  have 
found  that  defendant  was  the  party  who  did  the  shooting, 
and  was  in  the  room  where  revolver  bullets  and  cartridges 
were  found.  Under  these,  and  all  the  circumstances,  it 
would  be  a  proper  inference  for  the  jury  to  believe  that  the 
gun  was  a  pistol.  Considering  all  the  evidence  and  circum- 
stances, we  think  there  was  a  jury  question,  and  that  the 
verdict  is  sustained  by  the  evidence. 

2.  It  is  contended  by  appellant  that  the  evidence  con- 
clusively shows  that  the  defendant,  if  it  was  the  defendant, 
or  whoever  it  was  who  did  the  shooting,  was  acting  in  self- 
defense.     To  this   we   cannot   agree.     The 

2.  HpaiiciDi:        circumstauces    before    set    out,    as    to    the 
Beif-defenee.       breaking  in  of  the  door  by  deceased,  and  the 

position  of  the  bullet  holes,  and  so  on,  are 
relied  upon  to  sustain  the  contention.  At  the  most,  it  would 
be  a  jury  question.  The  trial  court  submitted  the  question 
of  self-defense  to  the  jury.  This  is  an  affirmative  defense,  in 
a  sense.  The  jury  could  have  found  that  deceased,  at  the 
time  of  the  shooting,  was  not  armed.  The  evidence  shows 
that  he  had  dropped  the  chair  in  the  trunk  room;  but 
whether  defendant  was  in  danger,  or  whether  to  his  appre- 
hension he  was,  and  whether  defendant  was  justified  in 
using  a  deadly  weapon  in  a  deadly  manner  when  liis  assail- 
ant was  not  armed,  and  the  other  elements  going  to  make 
up  the  defense  of  self-defense,  were  questions  for  the  jury. 
There  was  evidence  that  deceased,  in  breaking  the  door,  was 
angry,  and  there  was  evidence  tending  to  show  a  scuffle  in 
the  room  where  the  shooting  occurred.  These  matters  were 
doubtless  taken  into  consideration  by  the  jury  in  arriving 
at  a  verdict  of  manslaughter. 

3.  It  seems  to  have  been  the  desire  of  defendant  that 
the  State  should  have  put  the  wife  of  deceased  on  the  stand 
as  a  witness.    It  appears  that  she  was  a  witness  before  the 
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grand  jury.     It  wa£i  shown  that  she  was 

^'  Sw'-^'^faiiure     P^sent  at  the  trial.    Appellant  cites  author- 

witnesses!"        ^^  fTom  Other  jurisdictions,  holding  that  a 

prosecuting  attorney  may  not  select  and 
call  only  such  witnesses  as  are  most  favorable  to  the  prose- 
cution, where  there  are  others  who  are  in  a  position  to  know, 
and  do,  in  fact,  know,  as  much  about  the  transaction,  etc. ; 
but  these  cases  recognize  that  there  are  times  when  the 
State  is  not  required  to  produce  at  the  trial  those  who  may 
be  intimately  acquainted  with  the  facts.  The  authorities 
hold  that  the  State  is  required  to  introduce  proof  of  the 
whole  transaction,  but  that  it  is  not  necessary  to  use  all 
the  witnesses,  and  that  the  State  may  have  good  reason  to 
question  the  truthfulness  of  some  of  the  witnesses.  It  is 
claimed  by  the  State  that  there  were  improper  relations 
between  the  wife  of  the  deceased  and  the  defendant,  or 
whoever  the  party  was  in  the  rooms  before  this  trouble 
began,  and  they  had  reason  to  believe  that  she  would  shield 
herself  from  such  an  embarrassing  situation,  and  would  be 
unlikely  to  tell  the  truth  about  it.  There  is  nothing  to  in- 
dicate that  the  State  designedly  omitted  to  prove  any  fact 
in  regard  to  the  killing.  Under  the  evidence,  Mrs.  Parlos 
was  not  in  the  room  where  the  shooting  occurred,  at  the 
time  it  took  place.  The  evidence  before  set  out  shows  that, 
when  last  seen,  she  was  in  the  trunk  room,  and  that  was 
before  the  shooting;  and  further,  that  she  must  have  been 
on  the  stairway  outside,  when  the  shooting  occurred.  She 
had  reached  the  foot  of  the  stairway  at  the  time  her  mother 
did :  po  it  would  appear  that  everything  she  could  have  tes- 
tified to  in  regard  to  the  shooting  was  testified  to  by  her 
mother.  We  think  the  ruling  is  sustained  by  our  own  cases. 
fitate  V.  Middleham,  62  Iowa  150,  153;  State  v.  Dillon,  74 
Iowa  653,  655.  It  was  said  in  the  Middleham  case,  quoted 
in  the  Dillon  case,  that: 

"The  failure  of  the  State  to  produce  all  witnesses  who 
testified  before  the  grand  jury  is  not  a  wrong,  and  creates 
no  presumption  of  wrong." 

4.     In  connection  with  the  last  proposition,  tlie  defend- 
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ant  asked  an  instruction  which  was  refused,  to  the  effect,  in 
substance,  that,  if  the  State  had  proved  that  a  witness  was 
present,  and  in  a  position  to  have  knowledge  of  the  per- 
petrator of  the  act,  and  the  name  of  such  party  was  on  the 
indictment,  it  should  be  considered  by  the  jury  as  tending 
to  show  that  her  testimony  would  be  adverse  to  the  State. 
The  discussion  in  Parajcraph  3  of  the  opinion,  and  the  hold- 
ing that  there  is  no  presumption  of  wrong,  dispose  of  the 
assignment  of  error  in  regard  to  the  refusal  to  give  such  an 
instruction.  But,  for  the  other  reasons  given,  we  think 
there  was  no  error  at  this  point. 

5.  The  indictment  charged  murder  in  the  first  degree. 
The  trial  court  said,  in  one  of  its  instructions: 

"That,  by  reason  of  a  former  trial,  the  defendant  in  this 

case  cannot  be  tried  or  convicted  for  the 

4.    Criminal  .  ^  ,..,«,,  -i 

liAw :  siiK-        crime  of  murder  in  the  first  degree,  and  you 

f^BtiDjr    con-  ^_ 

yiction  on        should  in  no  manner  consider  the  offense 

former    trial. 

of  murder  in  the  first  degree." 
The  court  instructed  in  regard  to  murder  in  the  second 
degree  and  manslaughter.  Appellant  contends  that  this  in- 
struction was  error,  because  it  indirectly  and  inferentially 
told  the  jury  that,  on  the  former  trial,  defendant  had  been 
convicted  of  murder  in  the  second  degree.  The  facts  in 
regard  to  the  former  trial  and  the  alleged  conviction  are 
not  pointed  out  in  argument,  and  we  do  not  find  that  there 
is  any  evidence  in  regard  to  this.  We  assume,  from  the 
arguments,  that  there  was  a  prior  conviction  for  second- 
degree  murder,  and  a  new  trial  granted  for  some  reason. 
From  the  language  used,  a  jury  would  not  be  likely  to  infer 
that  defendant  had  been  convicted  of  second-degree  murder. 
We  are  unable  to  determine  from  the  record  just  how  the 
attention  of  the  court  was  called  to  the  matter,  or  whether 
he  took  notice  of  it  himself.  No  complaint  is  made,  of 
course,  that  the  court  did  not  submit  the  question  of  first- 
degree  murder  to  the  jury.  It  is  possible  that  the  court 
could  have  used  some  other  language,  such  as  that,  under 
the  record,  the  jui-y  should  not  consider  first-degree  murder. 
But,  after  all^  it  was  a  matter  of  defense  for  the  defendant 
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to  show  that  he  had  been  acquitted  of  the  cliarge  of  murder 
in  the  first  degree,  and,  had  the  court  not  instructed  as  he 
did,  it  would  have  been  necessary  for  the  defendant  to 
prove  that  he  had  been  acquitted  of  murder  in  the  first  de- 
gree. This  he  could  only  do  by  proving  the  former  verdict; 
so  that,  had  he  done  so,  it  would  have  called  the  attention 
of  the  jury  more  directly  to  the  fact  than  did  the  court  in 
its  instruction.  Furthermore,  had  the  jurors  had  sufficient 
legal  learning  to  reason  the  matter  out,  it  is  not  likely  that 
they  would  so  lightly  regard  their  own  oaths  that  they 
would  convict  or  be  influenced  because  some  other  jury  had 
rendered  a  certain  verdict;  and  this  is  especially  so  when 
the  verdict  was  not  allowed  to  stand. 

6.  Error  is  as.signed  because  of  the  ruling  of  the  court 
in  permitting  Mrs.  Enos  to  state  that  deceaseil  called  to 
her  from  the  stairway  landing,  and  that  deceased  said: 

"Ma,  come  up  here  and  see  for  yourself."    It 

5.  evidkncb:         ^®  argued  that  the  statement  was  not  made 

rc»  ffesiae.        [j^  ^jjg  presence  of  the  defendant,  and  is  not 

binding  upon  him,  and  that  it  is  not  a  part 
of  the  res  gestae.  There  is  no  testimony  in  the  record,  un- 
less it  be  by  inference,  as  to  what  deceased  wanted  his 
mother-in-law  to  see.    The  record  is : 

"There  was  nothing  else  that  occurred  that  attracted 
my  attention  particularly  on  that  morning,  after  she 
[Mrs.  Parlos]  left,  only  her  husband  calling  me  up. 
Q.  Just  tell  us  how  that  was,  and  what  was  done  at  that 
time.  A.  Well,  he  says,  *Ma,  come  up  here  and  see  for 
yourself/  and  I  went  up. 

"Mr.  Gilloon :  We  move  that  the  answer  be  stricken  out, 
unless  it  was  in  the  presence  of  the  defendant,  as  not  bind- 
ing on  him, — I  mean,  in  the  presence  and  hearing  of  the 
defendant.    We  object  to  the  question  for  the  same  reason. 

"Court:     Overruled.     (Exception.)" 

It  will  be  observed  that  there  was  no  objection  to  the 
question.  It  was  as  apparent  when  the  question  was  asked, 
and  before  the  answer,  that  the  question  was  objectionable, 
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if  it  was  objectionable,  as  later;  because  the 

^'  gambHnp  on     witness  had  stated,  before  this  question  was 

fmswera'  P^^^>  ^^^*  deceased  was  calling  her  up,  and 

she  was  then  asked  to  state  how  it  was.  We 
have  often  ruled  that  a  party  may  not  wait  and  take  his 
chances,  and,  if  the  answer  is  unfavorable,  then  object.  The 
objection  was  not  timely.  But  can  it  be  said  that  the  state- 
ment was  not  in  the  presence  and  hearing  of  the  defendant? 
At  most,  the  deceased  was  not  then  more  than  about  20  feet 
from  the  party  who  did  the  shootings  who,  the  jury  has 
found,  was  this  defendant.  They  were  much  closer  than 
was  Mrs.  Enos.  Naturally,  deceased  would  speak  louder  in 
calling  to  Mrs.  Enos  at  a  greater  distance  than  he  would  to 
the  party  in  the  room  closer.  The  evidence  shows  that  de- 
ceased, from  the  same  position  on  the  landing,  was,  at  about 
the  same  time,  talking  through  the  door  to  the  party  inside. 
We  think  the  circumstances  were  such  that  it  was  for  the 
jury  to  say  whether,  under  the  conditions,  the  defendant 
was  in  a  position  to  hear.  We  think,  too,  that  it  was  a  part 
of  the  transaction,  and  res  gestae.  It  was  not  the  relation 
of  a  past  event,  with  opportunity  for  fabrication.  It  was 
before  the  shooting,  and  was  the  first  thing  to  call  Mrs. 
Enos'  attention  to  matters  that  immediately  led  up  to  the 
shooting,  and  which  were  detailed  by  her.  He  called  to 
her  to  call  her  attention,  and  she  then  went  over.  It  showed 
the  presence  of  deceased  at  that  point,  as  the  evidence  of 
Mrs.  Parlos'  leaving  the  lunch,  nearly  an  hour  before, 
showed  her  presence  in  the  vicinity  of  the  transaction.  The 
whole  tragedy  occurred  in  the  space  of  a  few  minutes.  His 
calling  to  Mrs.  Enos  was  the  cause  of  her  going  to  him. 
We  said  in  State  v.  Peffers,  80  Iowa  580,  582: 

"We  think  the  testimony  was  properly  admitted  as  a 
part  of  the  transaction  which  led  to  the  killing  of  Gathers. 
It  explained,  to  some  extent,  his  reason  for  being  with 
Mrs.  Peffers  when  the  affray  occurred,  and  was  so  far  a 
part  of  the  res  gestae  as  to  be  competent.  State  v.  Cross, 
68  Iowa  186.  It  may  be,  as  claimed,  that  it  would  naturally 
be  inferred  from  the  remark  of  Gathers  that  he  had  been 
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invited  by  Mrs.  PefiPers  to  follow  her,  but  the  jury  had  be- 
fore them  all  the  facts  upon  which  the  remark  was  based, 
and  knew  whether  it  was  well  founded." 

We  think  there  was  no  error  at  this  point. 

7.  It  is  contended  by  appellant  that,  there  w.as  mis- 
conduct on  the  part  of  the  assistant  county  attorney  in  his 
closing  argument  to  the  jury,  in  that  he  said  that  defendant 

was  as  guilty  as  hell,  and  that  he  shot  to 

^'  Law*' m^-         ^^^^"    ^^  think  it  was  not  improper  for  coun- 

J?°5"^l 'J^        sel  to  draw  his  conclusion,  from  all  the  cir- 

argument. 

cumstances.  that  he  shot  to  kill.  It  may  be 
we  ought  not  to  take  the  time  or  space  to  discuss  this 
question  at  any  length,  because  there  was  no  objection  or 
exception  to  the  remark,  and  it  appears  that  an  affidavit, 
or  perhaps  two,  were  filed  by  the  State  in  resistance;  but 
the  record  as  to  the  affidavits  is  not  clear  as  to  just  when 
they  were  filed,  or  whether  they  are  a  part  of  the  record. 
The  trial  court  had  the  advantage  in  knowing  what  the  real 
situation  was  in  this  respect.  Doubtless,  counsel  for  de- 
fendant insisted  to  the  jury,  and  gave  their  opinion,  that 
defendant  was  not  guilty,  and  tried  to  convince  the  jury 
that  he  was  not.  There  is  no  direct  showing  of  that  fact. 
The  trial  court  heard  all  the  arguments,  and,  so  far  as  we 
know,  may  have  concluded  that  the  statement  by  the  county 
attorney  was  in  answer  to  argument  for  defendant.  We 
held,  in  State  v.  Cameron,  111  Iowa  379,  381,  opinion  by 
Salinger,  J.,  that  it  will  be  presumed,  nothing  appearing  to 
the  contrary,  that  argument  by  a  public  prosecutor  was  a 
legitimate  response  to  an  argument  for  the  defendant.  At 
any  r^te,  the  court  was  on  the  ground,  and,  in  overruling 
the  motion  for  new  trial,  held  that  there  was  no  prejudice. 
State  V,  Burns,  119  Iowa  663.  In  State  r.  Shultz,  177  Iowa 
321,  326,  it  was  held  not  en*oneous  for  the  prosecutor  to 
state  that  he  had  no  doubt  of  defendant's  guilt,  which  is 
equivalent  to  saying  that  he  believes,  or  is  of  opinion,  that 
defendant  is  guilty.  See,  also,  State  v.  Peirce,  178  Iowa 
417,  440.  Appellant  cites  the  Peirce  case,  at  pages  443  and 
444,  as  holding  that,  where  the  argument  is  clearly  improper 
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and  naturally  prejudicial,  no  failure  to  object,  nor  act  of 
the  court,  can  be  held  to  effectuate  either  waiver  or  cure. 
But,  for  the  reasons  given,  that  principle  does  not  apply  to 
the  statement  made  in  this  case. 

8.  In  describing  conditions  in  the  room,  some  of  the 
witnesses  referred  to  a  wet  spot  on  a  sheet  on  the  bed, 
saying  that  it  was  about  a  foot  across,  and  that,  after  it 
8.  CBiMiNAL  ^        was  dry,  it  was  of  a  yellowish  color.    It  is 

Law:    curing  •"  "^ 

error  by  thought  by  appellant  that  this  was  preju- 

timony  and       dicial,  for  that  it  created  an  undue  prejudice 

by  Instruc-  '  ^     * 

tions.  in  the  minds  of  the  jury.    Much  of  the  evi- 

dence in  regard  to  this  went  in  without  objection.  It  was 
all  stricken  out  later,  and  the  court  in  Instruction  No.  34, 
specifically  instructed  the  jury  not  to  consider  any  evidence 
rejected  or  ruled  out  or  stricken  out,  and  that  the  jury 
should  not  allow  any  such  rejected  matters  to  make  any 
impression  upon  their  minds,  or  have  any  weight  whatever 
in  making  up  the  verdict,  but  that  they  should  decide  the 
case  from  the  evidence  submitted  alone,  independent  of  all 
other  consideration,  and  acting  fairly  and  impartially,  etc. 
We  see  nothing  in  this  calculated  to  excite  the  passions  of 
the  jury.  It  was  cured  by  striking  it  out,  and  by  the  in- 
struction. 

9.  Many  of  the  instructions  are  complained  of.  Some 
have  already  been  noticed.  The  argument  in  regard  to  thorn 
is  brief,  and  we  think  there  is  no  substantial  merit  in  the 

objections  thereto,  so  that  we  shall  notice 
^*  8e?Mefen8e:       ^^^  Complaints  as  briefly  as  may  be.    In  one 
tionsl*^  of  the  instructions  on  the  subject  of  self- 

defense,  the  court  said  that  the  jury  ,was  to 
take  into  consideration  ^* whether  or  not  defendant  was  war- 
ranted in  doing  what  you  may  find  from  the  evidence  he  did 
do,  at  the  time  and  place  in  question."  It  is  complained  tliat 
by  this  the  court  left  it  to  the  jury  to  guess  and  conjecture 
on  what  may  have  happ<»ned,  instead  of  confining  them  to 
what  the  evidence  in  the  case  showed  did  happen.  The 
court  simply  left  it  to  the  jury  to  determine  what  the  de- 
fendant did,  if  he  did  anything,  as  shown  by  the  evidence. 
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Had  the  court  confined  himself  to  telling  the  jury  what  did 
happen,  as  suggested,  he  would  have  assumed  a  fact  as 
having  happened.  We  do  not  understand  this  to  be  per- 
missible in  a  criminal  ease. 

By  Instruction  No.  9,  in  regard  to  circtimstantial  evi- 
dence, the  court  stated  that  there  was  no  direct  evidence, — 
that  is,  no  evidence  of  eyewitnesses  to  the  alleged  shoot- 
ing,— ^and  that  the  State  must  rely  upon  circumstantial  evi- 
dence. It  is  thought  that  this  was  erroneous,  because  there 
was  an  eyewitness,  in  the  person  of  Mrs.  Parlos.  This  has 
been  disposed  of  by  prior  discussion. 

Instruction  No.  10  is  complained  of,  for  that  it  is 
thought  that  it  assumes  that  defendant  did  take  the  life  of 
Parlos.  We  do  not  so  read  the  instruction.  A  sentence  or 
clause  is  separated  from  the  rest  by  the  defendant,  upon 
which  the  argument  is  babied.  The  subject  of  the  instruc- 
tion is  that,  if  the  jury  find  from  the  evidence,  beyond  a 
reasonable  doubt,  that  defendant  took  the  life  of  Parlos, 
they  should  consider  and  determine  whether  or  not,  at  the 
time,  he  was  acting  in  self-defense,  and  that,  in  determining 
whether  or  not  he  was  so  acting  in  self-defense,  the  burden 
is  not  upon  the  defendant  to  so  show,  but  was  upon  the 
State  to  show,  beyond  all  reasonable  doubt,  that  he  was  not 
acting  in  self-defense.  Defendant  was  claiming  self-defense 
at  the  trial,  and  is  doing  so  here.  We  do  not  see  how  the 
court  could  have  stated  it  differently.  The  court  left  it  to 
the  jury  to  determine  whether  defendant  did  take  the  life 
of  Parlos,  and  then  stated  the  law  of  self-defense.  Some  of 
the  later  instnictions  are  complained  of,  for  that  it  is 
thought  that  the  State  was  relieved  of  proving  that  defend- 
ant was  not  acting  in  self-defense.  The  court  had  properly 
covered  it  once,  and  it  was  not  necessary  to  repeat  that 
statement  in  every  other  instruction  on  the  subject. 

After  having  left  it  to  the  juiy  to  determine  whether 
defendant  did  the  shooting, — and  the  jury  did  so  find, 
which  would  necessarily  be  a  finding  that  the  person  in  the 
room  with  whom  Parlos  was  talking  was  the  defendant, — 
the  court  said  that  no  mere  words  would  justify  the  de- 
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fendant  in  taking  the  life  of  Parlos,  if  the  jury  should  find 
from  the  evidence  that  defendant  did  take  his  life.  The 
jury  was  also  told  in  this  instruction  that,  if  Parlos  made 
an  assault  upon  the  defendant  without  a  dangerous  and 
deadly  weapon,  this  would  not  justify  the  shooting,  unless 
the  attack  was  of  such  a  character  as  to  lead  him,  while  act- 
ing as  a  reasonably  prudent  or  cautious  person,  under  sim- 
ilar circumstances,  to  believe  that  his  own  life  was  in  dan- 
ger, or  that  he  was  in  danger  of  great  bodily  injury,  etc. 
The  complaint  of  this  last  is  that  it  assumes  that  Parlos 
did  not  have  a  weapon.  We  do  not  think  it  does,  and  there 
was  evidence  that  Parlos  dropped  the  chair  in  the  trunk 
room,  before  the  shooting  in  the  bedroom.  There  was  evi- 
dence upon  which  to  base  such  an  instruction.  We  have 
not  given  all  the  instructions  on  self-defense,  but  only  an- 
swered those  parts  selected  for  attack  by  the  defendant. 

Instruction  No.  18  does  not  assume  that  the  defendant 
did  the  shooting.  This  instruction  is  on  the  question  of 
intent,  and  the  court,  in  at  least  two  places,  qualified  his 
language  by  saying,  "If  you  should  find  he  committed  the 
act." 

The  objection  to  Instruction  No.  19,  on  malice,  is  that 

it  states  that  malice  may  be  express  or  im- 

10  Okiminal 

'  Law  :  fnex-       plied,  but  does  uot  define  what  is  express,  or 

plicit  but  ,..,.,  . 

coiidct  In-         what  IS  implied  malice.    We  set  out  in  full 

structlona. 

Instructions  Nos.  19  and  20, 

"19.  Malice,  ^vithin  the  meaning  of  the  law,  includes 
not  only  hatred  and  ill  will,  but  also  any  other  unlawful  or 
unjustifiable  motive  which  inspires  one  person  to  injure  an- 
other, and  it  may  be  inferred  from  the  willful  doing  of  an 
unlawful  act,  within  just  provocation  or  excuse,  with  in- 
tent to  injure  the  person  of  another.  It  does  not  necessarily 
mean  hatred  or  ill  will,  but  may  be  simply  a  vicious  and 
wanton  disregard  of  another's  rights.  Malice  may  be  ex- 
press or  implied. 

"20.  Express  malice  may  be  shown  by  the  exercise  of 
such  conduct  in  a  transaction  complained  of  as  to  indicate 
p.  wicked  mind  or  malignant  heart.    Malice  may  be  implied 
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from  the  unlawful  use  of  a  deadly  weapon  in  a  manner  cal- 
culated to  take  the  life  of  another  human  being.  A  deadly 
weapon  may  be  any  instrument  capable  of  producing  death 
from  the  manner  in  which  it  is  used  in  a  given  case." 

No  instructions  on  this  subject  were  asked  by  the  de- 
fendant, and  it  seems  to  us  there  can  be  no  just  cause  of 
complaint  in  r^ard  to  this  matter. 

In  Instruction  No.  23,  the  court  told  the  jury  that,  if 
they  should  find  from  the  evidence,  beyond  all  reasonable 
.  doubt,  that  defendant  was  not  acting  in  self-defense,  and, 
using  a  revolver,  assaulted  deceased  and  shot  him,  and  the 
deceased  died  as  a  result  of  the  shooting,  and  there  was 
malice  aforethought,  either  express  or  implied,  and  so  on, 
then,  if  the  jury  should  so  find,  defendant  would  be  guilty 
of  murder  in  the  second  degree.  We  have  not  given  it 
exactly  as  worded,  because  the  only  complaint  is  that  it 
did  not  state  upon  whom  the  burden  of  proof  rested;  but 
the  court  had  thoroughly  stated  that  in  previous  instruc- 
tions.   This  same  complaint  is  made  of  other  Instructions. 

It  is  said  that  Instruction  No.  29,  standing  alone,  as- 
sumes that  the  defendant  is  guilty  of  some  crime  charged 
in  the  indictment.  This  instruction  has  reference  to  motive. 
The  instruction  says  no  more  than  that,  if  the  evidence  fails 
to  show  any  motive,  or  if  it  does,  these  are  circumstances 
to  be  considered  in  making  up  the  verdict. 

The  opinion  is  too  long.  We  have  considered  some  mat- 
ters that  perhaps  do  not  really  deserve  attention.  There 
may  be  some  other  matters  which  have  not  been  noticed. 
All  have  been  considered.  After  considering  the  whole  case, 
we  are  of  opinion  that  no  prejudicial  error  appears.  The 
judgment  is,  therefore, — Affirmed. 

W11U.VBR,  C.  J.,  Evans  and  Saunger,  J  J.,  concur. 
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Statb  op  Iowa  ex  rel.  Woodbury  County  Anti-Saloon 
Lbagub,  Appellant,  v.  T.  Q.  Olark  et  al.,  Appellees. 

PBOSTITUTIOM',  HOUSiS  OF:     Declaratloiui  of  Inmates.    Declara- 

1  tlons  by  the  inmates  of  a  house  are  admissible  on  the  issue 
whether  it  is  a  house  of  prostitution.  (Sec.  4944-h9|  Code 
Suppl.  Supp.,  1915.) 

PBOSTITU TION,  HOITSE  OF:     Abatement — Knowledge  of  Owner. 

2  A  house  of  prostitution  may  be  abated  and  the  house  closed, 
irrespective  of  the  knowledge  of  the  owner  of  the  premises. 

PBOSTITU TION,  HOXTSiS  OF:     Imposition  of  Mulct  Tax — Knowl- 

3  edge  of  Owner.  Premises  which  are  shown  to  be  used  for  pur- 
poses of  prostitution  are  presumptively  liable  to  the  |300  mulct 
tax.  Want  of  knowledge  on  the  part  of  the  owner  of  such  pro- 
hibited use  will  defeat  the  tax,  but  the  owner  has  the  burden 
to  so  show. 

« 

Appeal   from    Woodbury   District    Court. — W.    G.    Sbars, 

Judge. 

.    July  6,  1920. 

Action  in  equity  to  enjoin  premises  alleged  to  have  been 
a  house  of  prostitution,  and  to  assess  a  tax  against  the 
property.  The  Clarks  are  alleged  to  have  been  maintaining 
the  place.  During  the  trial,  Carter  was  substituted  for 
Healy,  as  the  real  owner  of  the  property.  There  was  a 
decree  for  plaintiff  as  to  the  Clarks,  but  the  court  denied 
plaintiff's  application  to  close  the  building  and  to  impose 
the  tax,  under  the  so-called  "Red  Light  Law."  The  State 
appeals. — Reversed. 

John  F.  Joseph,  for  appellant. 

Jepson  d  Struble,  for  appellee. 
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Preston,  J. — The  Olarks  did  not  appear,  and  their  de- 
fault was  entered.  The  trial  court  found  that  prostitution 
had  been  carried  on  in  the  premises  by  the  Clarks,  and  that 
they  were  a  nuisance;  ordered  the  nuisance  abated,  and 
the  furniture  sold.  The  court  refused  to  order  the  building 
closed  for  a  year,  and  refused  to  assess  the  fSOO  tax.  From 
such  refusal  the  plaintiff  has  appealed.  These  are  the  ques- 
tions argued,  and  more  particularly  the  question  as  to  im- 
posing the  tax  on  the  property.  The  ground  of  the  trial 
court's  refusal  to  assess  the  tax  was  that  plaintiff  had  not 
shown  that  the  owner  had  knowledge  of  the  nuisance.  No 
constitutional  questions  were  raised  in  the  district  court, 
nor  are  they  argued  here  by  appellee,  nor  does  he  cite  any 
cases.  Constitutional  questions  are,  therefore,  not  involved. 
State  V.  Ross,  186  Iowa  802.  Borne  of  the  cases  hereinafter 
cited  deal  with  due  process  and  other  constitutional 
questions. 

The  evidence  is  undisputed.  It  appears  that  special 
agents  for  the  state  were  working  in  Sioux  City,  and,  on 
December  4,  1918,  visited  the  place  in  question.  Farrand 
testifies  that,  after  he  had  sent  Mavros  ahead  of  them,  he 
and  Van  Wagoner  followed,  and  found  Mavros  in  the  bed- 
room with  Mrs.  Clark,  who  was  dressed  in  a  kimona.  or 
bath  robe,  and  stockings;  that,  in  another  bedroom,  they 
found  a  girl  who  had  on  only  a  shirt,  or  gauze  vest,  and  a 
man  who  did  not  live  there,  in  his  shirt  sleeves ;  that  he  had 
given  Mavros  three  fl.OO  bills,  of  which  he  had  taken  the 
numbers;  that  Mavros  had  given  the  money  to  Mrs.  Clark, 
and  it  was  found  in  a  dresser  drawer ;  that  the  whereabouts 
of  the  Clai'ks  were  not  known  at  the  time  of  the  trial ;  that 
Mrs.  Clark  told  witness  that  shie  had  been  renting  out  rooms 
for  prostitution,  and  that  she  got  a  dollar  for  each  room, 
and  that  she  rented  rooms  to  parties  who  sometimes  occu- 
pied rooms  but  for  a  short  time,  but  not  over  night;  that 
the  girl  in  the  other  room  made  affidavit  that  she  had  been 
there  several  times.  At  this  point,  defendant  Healy  ob- 
jected to  trying  the  case  on  affidavits,  and  the  court  sus- 
tained the  objection ;  but  there  was  no  motion  to  strike  out 


494  State  v.  Clark  [189  Iowa 

the  evidence  already  given.  Later,  at  the  close  of  the  testi- 
mony of  this  witness,  Healy  moved  to  strike  out  the 
testimony  of  the  witness  with  reference  to  what  others 
than  the  defendant  Mrs.  Clark  said,  as  b^ing  hearsay,  which 
was  overruled.  Healy  has  not  appealed.  Mr.  Clark  was  a 
man  55  or  60  years  of  age,  and  the  woman  wbm  40  or  45.  It 
was  a  5  or  6-room  house.  It  was  well  furnished, — ^better 
than  the  average  home.  Mavros  says  he  was  at  the  place 
alone,  about  a  week  before  the  transaction  in  question; 
that  another  state  agent  had  a  report  on  the  house,  and 
wanted  him  to  investigate.  He  gives  the  conversation  with 
Mrs.  Clark  at  his  first  visit  as  follows: 

"When  I  first  got  in,  she  asked  me  how  T  knew  the 
place,  and  I  said  a  friend  of  muie  told  me.  She  says:  'I 
don't  know  you,  but  I  guess  you're  all  right.  You  came 
here,  I  suppose,  to  see  the  girls?'  and  I  said,  *Yes.'  She 
says,  *I  haven't  got  any  in  now,  but  how  do  I  look  to  you?' 
I  said,  'You  look  pretty  good;'  and  she  said,  'Would  you 
like  to  spend  J3?'  and  I  said,  'Maybe  I  will  come  another 
time.  I  have  some  friends,  and  we  will  come  up  some  eve- 
ning, if  you  can  get  some  girls;'  and  she  says,  'I  can  do 
that.'  Then  I  fixed  a  date  two  or  three  days  after  that, — 
two  days  after  the  time  I  was  talking  to  her.  I  was  so  busy 
that  I  didn't  go  up;  didn't  get  a  chance  to  go  at  that  time; 
but  I  telephoned  her;  asked  her  if  she  had  the  girls;  and 
she  said,  'Yes,'  and  I  said,  'If  I  get  a  chance,  I  will  come 
up  this  evening;'  and  she  told  me,  'At  any  time  you  get  a 
girl  from  down  town,  I  charge  fl.50  for  the  use  of  the 
room.' " 

He  testifies  that,  on  December  4th„  he  and  the  others 
planned  in  the  county  attorney's  ofiQ.ce  for  him  to  go  first 
to  the  house,  and  the  others  would  follow.  He  describes 
the  transaction  as  follows: 

"I  went  up  and  into  the  house.  All  the  rest  of  the  boys 
were  pretty  close, — about  a  block  away.  When  I  got  into 
the  house,  she  says,  'You  came  back?'  and  I  said,  *Yes.'  She 
said,  'Why  didn't  you  come  that  night?'  and  I  said,  'I 
couldn't  make  it,  because  I  was  busy.'    She  said,  'The  girls 
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are  not  here  right  now,  but  if  you  wish,  you  can  spend  f3 
with  me.'  Then  I  heard  some  talking  in  another  room,  and 
I  asked  who  it  waK,  and  she  said  it  was  a  couple,  a  man  and 
a  girl.  I  said,  *What  are  th^  doing?'  She  told  me  they 
were  having  a  good  time,  having  rented  a  room.  She  said, 
'Do  you  wish  to  go  into  the  bedroom  and  spend  |3?'  and  I 
said,  *A11  right.'  We  went  into  the  bedroom  and  undressed. 
Of  course,  I  expected  the  boys  an}'  minute.  She  undressed, 
and  took  the  money,  and  was  lying  on  the  bed;  and,  just 
about  the  time  she  lay  on  the  bed,  there  was  a  knock  on 
the  door.  Mr.  Farrand  knocked  on  the  door,  and  she  said, 
*I  would  like  to  know  who  it  is,'  and  I  said,  Tou  go  and 
see,'  and  she  opened  the  door,  and  the  boys  came  in.  Be- 
fore she  went  to  the  door,  she  put  on  a  nice  kimona.  The 
boys  found  the  other  couple  there  at  the  same  time.  I  had 
given  her  the  three  Jl.OO  bills,  of  which  we  had  taken  the 
numbers.  There  was  a  little  dresser  in  the  room,  and  she 
put  it  in  one  of  the  little  drawera.  I  had  only  taken  my 
overcoat  off.  Yes,  I  helped  arrest  the  people.  I  worked 
with  the  boys.  Clark  was  there  at  the  time,  in  the  other 
room,  in  the  kitchen.  I  did  not  see  him  until  the  boys  came 
in.  Ye.s,  I  saw  him  when  I  first  came  in.  He  wa.«  in  the 
parlor,  and  walked  to  the  kitchen,  and  I  asked,  *Who  is 
that?'  and  she  said,  'It  is  my  husband,'  and  I  said,  'I  am 
afraid,  if  it  is  your  husband,'  and  she  said  that  she  would 
-  take  care  of  him ;  that  he  knows  it." 

Van  Wagoner's  testimony  is  similar  to  Farrand's,  except 
that  he  says  that  the  girl  in  the  other  bedroom  was  sitting 
on  the  bed,  with  her  underwear  on,  and  a  man  was  standing 
in  front  of  her,  with  his  coat  and  collar  and  vest  off.  All 
were  placed  under  arrest.  This  is  the  substance  of  the 
testimony.  No  evidence  was  given  as  to  the  reputation  of 
the  place,  and  there  is  no  direct  evidence  that  Carter  had 
knowledge  that  the  nuisance  was  being  maintained  therein. 
Defendant  Carter  was  the  only  witness  on  behalf  of  the 
defendant.  He  says  that  Healy  used  to  own  a  half  interest 
in  the  property,  and  that  hC;  Carter,  owns  all  of  it  now, 
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under  a  contract,  though  it  stands  in  Healy's  name ;  that  he 
rented  the  place  to  Clark  on  September  15th,  and  that  they 
have  been  there  ever  since ;  that  they  were  in  the  place,  so 
far  as  witness  knows,  until  th^  "Red  Light"  case  was  filed ; 
that  the  man  who  rented  the  place  was  a  man  25  to  35  years 
old;  that  he  does  not  know  whether  he  was  a  son  of  the 
others  or  not — thinks  so;  that  he  had  known  him  before, 
and  his  name  was  Clark ;  that  he  did  not  know  these  Clarks 
personally,  only  that  that  was  their  name;  that  the  rent 
was  |18  a  month. 

Though  testifying  as  a  witness,  he  does  not  state  that  he 
had  no  knowledge  that  the  Clarks  were  maintaining  a  house 
of  prostitution,  the  three  months  they  were  occupying  it. 

It  is  not  shown  whether  he  lives  close  to  the 

1     Pbostitu- 

TioN.  Hoi  SK      property  or  distant.    The  evidence  is  ample 
tioDs  of  to  sustain  the  finding  as  to  tlie  Clarks.    The 

declarations  of  Mrs.  Clark,  as  testified  to  by 
the  State's  witnesses,  and  undisputed,  were  competent,  as 
bearing  upon  the  character  of  the  place.  State  v,  Toomhs, 
79  Iowa  741.  Proof  of  one  act  is  sufficient.  Shideler  v. 
Tribe  of  the  Sioux,  158  Iowa  417,  423,  and  cases  cited. 
Though  the  evidence  in  this  case  shows  but  one  transaction, 
it  does  not  follow  that  that  was  the  only  act.  It  is  a  proper 
inference  from  the  circumstances  that  the  business  was 
being  carried  on  there.  The  statutes  bearing  upon  the  two 
questions  presented  are  found  in  the  Supplemental  Supple- 
ment to  the  Code,  1915,  Sections  4944-hl  to  4944-hll. 

1.  We  shall  take  up  first  the  question  as  to  whether  the 
court  should  have  decreed  an  abatement  of  the  nuisance 
by  closing  the  building.     No  personal  judgment  is  asked 

against  the  owner  in  this  respect,  but  that 

^*  noN^^HouBi    *^^  nuisance  be  abated  by  closing  the  build- 

0F:;f ate-        ing.      Section    4944.hl    declares   houses    of 

of  ^ownef.*         prostitution   and  the  equipment  thereof  a 

nuisance,  and  that  they  shall  be  enjoined 
and  abated,  as  provided  in  later  provisions  of  the  act. 
Section  4944-h2  provides  for  the  procedure  in  proceedings 
for  injunction,  and  that,  when  such  nuisance  exists,  an  ac- 
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tion  in  equity  may  be  maintained,  to  perpetually  enjoin  Kaid 
nuisance,  the  person  or  persons  conducting  or  maintaining 
the  same,  and  the  owner  or  agent  of  the  building  or  grounds, 
from  further  permitting  such  building  or  ground,  or  both, 
to  be  so  used.  It  provides  for  notice  of  the  action.  Such 
notice  waa  given  the  defendant  owner  in  this  case. 
Section  4944-h3  provides  that  evidence  of  the  general  repu- 
tation of  the  place  shall  be  coQipetent  for  the  purpose  of 
proving  the  existence  of  said  nuisance^  and  shall  be  prima- 
fade  evidence  of  such  nuisance  and  of  knowledge  thereof, 
and  of  acquiescence  and  participation  therein  on  the  part 
of  the  owner,  etc.  Reputation  is,  of  course,  not  the  only 
way  knowledge  may  be  shown.  Actual  knowledge  may  be 
shown,  and  the  circumstances  may  be  such  as  that,  under 
the  duty  of  the  owner  of  property,  as  stated  in  State  v.  Rosa, 
supra,  to  look  after  his  property,  he  should  know,  and  we 
shall  see  later  that  he  is  presumed  to  know.  Knowledge 
shown  by  reputation  or  presumption  is  possibly  not  con- 
clusive, but  may  be  rebutted.  We  are  not  called  upon,  in 
this  case,  to  pass  upon  the  question  as  to  whether  it  is 
necessary  to  show  actual  knowledge  of  the  owner,  because, 
as  the  writer  thinks,  he  is  presumed  to  know.  The  other 
judges  are  not  willing  to  go  that  far,  but  think  and  hold 
that  the  property  is  presumptively  liable 'to  the  tax,  and 
that  the  burden  is  on  the  owner  to  prove  want  of  knowl- 
edge. We  agree  that  the  nuisance  may  be  abated  and  the 
building  closed,  regardless  of  knowledge,  since  it  is  not  a 
penalty  or  punishment,  but  to  prevent  the  maintenance  of 
the  nuisance  in  the  future;  and  the  statute  provides  for 
opening  of  the  building,  under  certain  conditions,  and  byi 
giving  bond  to  prevent  a  continuance  of  the  nuisance. 

The  owner  did  not  testify  that  he  did  not  know.  The 
fact  that  he  took  the  stand  as  a  witness,  and  did  not  so 
testify,  tends,  as  I  think,  to  strengthen  the  presumption 
against  him.  There  are  cases  holding  that,  if  the  truth  as 
to  a  fact  in  dispute  is  peculiarly  within  the  knowledge  of 
one  party,  especially  if  the  fact  is  a  negative  one,  the  burden 
of  adducing  evidence  on  that  point  usually  rests  on  him, 
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although,  under  other  circumstances,  the  burden  would 
rest  on  his  adversary.  Hammon  on  Evidence  42;  Ooodtoin 
V.  Provident  Sav.  L,  A,  Assn.,  97  Iowa  226,  242.  Other  eases 
hold  that,  if  a  party  fabricates  or  withholds  evidence  con- 
cerning a  fact  in  dispute,  it  gives  rise  to  an  inference  that  a 
disclosure  of  the  truth  would  prejudice  his  case ;  otherwise 
there  would  be  no  motive  for  his  act;  and  further,  that 
nonproduction  of  evidence  consists  in  the  mere  failure  to 
adduce  evidence  which  it  is  within  the  power  of  the  party 
to  adduce.  It  is  a  negative  term,  and  so  is  distinguishable 
from  suppression  of  evidence,  which  involves  the  use  of 
active  means  to  prevent  a  disclosure.  Hammon  on  Evi- 
dence 154,  Section  37;  1  Jones'  Blue  Book  of  Evidence, 
Sections  19  and  22.  It  was  a  matter  within  his  own  knowl- 
edge, so  that  the  presumption  of  knowledge  is  not,  in  any 
way,  rebutted. 

Section  4944-h5  provides  that,  if  the  existence  of  the 
nuisance  be  established  in  such  action  or  in  a  criminal  pro- 
ceeding, an  order  of  abatement  shall  be  entered  as  a  part 
of  the  judgment,  which  order  shall  direct  the  removal  and 
sale  of  personal  property  therein,  and  shall -direct  the  ef- 
fectual closing  of  the  building  or  place  against  its  use  for 
any  purpose,  and  keeping  it  closed  for  a  year,  unless  sooner 
released.  Section  4944-h7  provides  for  a  release  if  the 
owner  appears,  and  gives  bond  conditioned  that  he  will 
abate  the  nuisance  and  prevent  the  same  from  being  estab- 
lished or  kept  within  a  year,  if  the  court  is  satisfied  of  his 
good  faith.  This  section  seems  to  contemplate  that  the 
nuisance  may  be  abated  by  closing  the  building,  even 
though  the  owner  appears  after  decree,  and  had  not  there- 
tofore appeared  in  the  proceeding.  See,  also,  a  similar  pro- 
vision as  to  the  tax  and  the  owner's  ai)pearance  after  trial, 
in  Section  4944-h9.  To  hold  that  the- state  or  a  court  of 
equity  is  powerless  to  abate  nuisances  of  this  character  by 
closing  the  building,  unless  the  state  is  able  to  show,  by 
affirmative  evidence,  that  the  owner  had  knowledge  of  the 
nuisance,  would  make  the  remedy  provided  by  the  statute 
ineffectual.     Tenants  of  this  character  are  usually  transi- 
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tor  J  and  irrespooBible.  An  injunction  against  them  alone 
would  be  of  little  value.  The  owner  could  put  another 
tenant  of  like  character  in  the  premises,  and  the  nuisance 
would  go  on,  and  they  in  turn  be  enjoined,  and  still  other 
like  tenants  continue  the  business.  We  think  the  intention 
of  the  legislature  was  to  effectually  abate  the  nuifcance  for 
at  least  a  year,  by  closing  the  building,  or  by  a  bond  on  the 
part  of  the  owner  that  he  will  not  permit  its  continuance. 
Suppose  the  owner  of  the  building  is  not  in  court  at  all,  and 
is  a  nonresident  of  the  state;  that  a  slaughter  house  (or 
house  of  prostitution)  is  maintained  in  the  best  residence 
or  business  district  of  a  city;  that  the  weather  is  hot,  and 
the  stench  is  unendurable;  that  an  injunction  is  obtained 
against  the  tenant ;  that  he  at  once  sells  his  business  to  an- 
other party,  who  continues  the  business.  It  would  take  a 
month  or  two  to  get  notice  by  publication  eren,  on  the  owner. 
Could  it  be  said  that  the  court  had  no  power  to  effectually 
abate  such  a  nuisance?  It  seems  to  us  it  could  not  be  so 
held,  even  though  it  be  conceded  that,  as  a  general  rule,  it 
must  be  shown  in  some  way  that  the  owner  had  knowl- 
edge,— at  least,  before  a  personal  judgment  or  decree  could 
be  rendered  against  him.  20  Ruling  (^ase  Law  395.  The 
instant  case  is  even  stronger  than  that,  l)ecause  the  statute 
does  say  that  the  building  shall  be  closed  for  a  year,  when 
it  is  proven  that  the  nuisance  is  maintained  therein.  The 
proceeding  is  in  rem,  so  far  as  the  building  is  concerned. 
As  said,  we  are  not  required  to  determine  in  this  case 
whether  the  owner  would  be  liable  to  such  penalty,  if  he 
had  no  knowledge  of  the  character  of  the  business  carried 
on  in  his  property. 

The  cases  go  farther  than  we  hold  in  this  case,  and  hold 
that  the  nuisance  may  be  abated  and  the  building  closed, 
without  showing  knowledge  on  the  part  of  the  owner.  It 
was  said  in  People  r,  Barhicre,  3^  Cal.  App.  770,  778  (16(> 
Pac.  812,  815),  where  there  was  a  like  question,  under  a  sim- 
ilar statute,  and  where  Iowa  statutes  and  decisions  were  re- 
ferred to,  that: 

"It  is  contended  that  neither  the  owner  of  a  building 
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which  has  been  declared  a  nuisance  under  the  statute,  nor 
the  building  itself,  can  be  bound  by  the  adjudication,  unless 
such  owner  has  knowledge  that  such  building  has  been  and 
is  being  used  for  purposes  interdicted  by  the  statute,  and 
that  it  is  not  shown  here  that  the  owners  of  the  buildings 
had  knowledge  of  the  character  of  the  illicit  uses  to  which 
they  were  being  put.  The  action  authorized  by  the  statute 
is  in  rem,  or  against  the  property  used  in  the  maintenance 
of  the  nuisance,  as  well  as  in  personam,  or  against  the  per- 
son maintaining  it ;  and  while,  therefore,  the  owner,  having 
no  actual  knowledge  of  the  character  of  the  business  carried 
on  in  his  building,  might  not  personally  be  bound  for  the* 
costs,  the  building  and  furniture  may,  nevertheless,  be  pro- 
ceeded against,  and  subjected  to  the  forfeitures  prescribed 
by  the  statute.  If,,  therefore,  a  building  or  other  property  is 
so  used  as  to  make  it  a  nuisance,  under  the  statute,  the 
nuisance  may  be  abated,  and  the  property,  if  personal,  con- 
fiscated, and,  if  real,  subjected  to  the  consequences  of  rea- 
sonable forfeitures,  notwithstanding  that  the  owner  had  no 
knowledge  that  it  was  used  for  the  unlawful  purpose  con- 
stituting the  nuisance." 

The  case  cites,  as  sustaining  this  proposition.  Common- 
wealth V,  Howe,  13  Gray  (Mass.)  2G;  Hodge  v.  Muscatine 
County,  121  Iowa  482;  State  v.  Ryder,  126  Minn.  95  (147 
N.  W.  953) ;  Tenement  House  Dept,  v.  McDevitt,  215  N.  Y. 
160  (109  N.  E.  88) ;  People  v,  Casa  Co.,  35  (^al.  App.  194  (169 
Pac.  454). 

Appellant  cites  State  v.  Rosh^  supra;  but,  in  that  case, 
knowledge  was  shown  by  the  evidence.  As  said,  defendant 
is  presumed  to  have  had  knowledge  of  the  occupants  of 
his  own  property.  A  duty  rests  upon  him  to  pay  some  at- 
tention to  his  property,  and  to  the  public.  These  tenants 
had  been  in  the  premises  about  three  months.  The  evidence 
clearly  sliows  that  prostitutes  occupied  the  building,  and 
that  it  was  maintained  as  a  house  of  prostitution.  On  the 
question  as  to  whether  the  owner  is  presumed  to  have 
knowledge,  it  was  said,  in  Hodge  v.  Muscatine  County,  196 
U.  S.  276  (49  L.  Ed.  477,  481)  : 
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"The  owner  is  not  only  chargeable  with  a  knowledge  of 
the  law  in  respect  thereto,  but  he  is  presumed  to  know  the 
business  there  carried  on,  and  to  have  let  the  property  with 
knowledge  that  it  might  become  incumbered  by  a  tax  im- 
posed upon  such  business  (citing  Sheldon  v.  Van  Buskirk, 
2  N.  Y.  473 ;  Broton  Shoe  Co.  v.  Hunt,  103  Iowa  586 ;  Polk 
County  V.  Hierh,  37  Iowa  361 ;  State  v.  Snyder,  34  Kan.  425 ; 
Hardten  v.  State,  32  Kan.  637;  Sears  v.  Cottrell,  5  Mich. 
251;  Waldron  v,  Lee,  5  Pick.  (Mass.)  323;  Spencer  v.  Mc- 
Gmcen,  13  Wend.  (N.  Y.)  256;  Simj)8on  v.  Serviaa,  3  Ohio 
C.  C.  433)." 

2.  We  come  next  to  the  question  whether  the  court 
should  have  imposed  the  |300  tax.  Some  of  the  discussion 
in  the  prior  paragraph,  particularly  in  regard  to  knowledge 

and  presumption,  is  applicable  to  this  fea- 

TioN.  HoiisB     ture  of  the  case,  and  will  not  be  repeated. 

OF :   Imposl- 

uon  of     .        The   statute   on   this   feature   of   the   case, 

mulct   tax : 

knowledge         Section  4944-h8,  seems  to  be  plain  and  man- 

"'-''■         dator,.    It  provides: 

^'Whenever  a  permanent  injunction  issues  against  any 
person  for  maintaining  a  nuisance  as  herein  defined,  or 
against  any  owner  or  agent  of  the  building  kept  or  used  for 
the  purpose  prohibited  by  this  act,  there  shall  be  imposed 
upon  said  building  and  the  ground  upon  which  the  same  is 
located  and  against  the  person  or  persons  maintaining  said 
nuisance,  and  the  owner  or  agent  of  said  premises,  a  tax  of 
f300.  The  imposing  of  said  tax  shall  be  made  by  the  court 
as  a  part  of  the  proceeding,  and  the  clerk  of  said  court  shall 
make  and  certify  a  return  of  the  imposition  of  said  tax 
forthwith  to  the  county  auditor,  who  shall  enter  the  same 
as  a  tax  upon  the  property  and  against  the  persons  upon 
which  or  whom  the  lien  was  imposed  *  ♦  *  and  the 
same  shall  be  and  remain  a  lien  on  the  land  upon  which  lien 
was  imposed  until  fully  paid.  *  ♦  ♦  The  payment  of 
said  tax  shall  not  relieve  the  persons  or  property  from  any 
other  penalties  provided  by  law." 

Section  4944-h9  reads: 

"When  such  nuisance  has  been  found  to  exist  under  any 
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proceeding  in  the  district  court  or  as  in  this  act  provided, 
and  the  owner  or  agent  of  such  building  or  ground  whereon 
the  same  has  been  found  to  exist,  was  not  a  party  to  such 
proceeding,  nor  appeared  therein,  the  said  tax  of  |300  shall, 
nevertheless,  be  imposed  against  the  persons  served  or  ap- 
pearing and  against  the  property  as  in  this  act  set  forth." 

Then  follow  provisions  as  to  the  method  of  appearance 
by  the  owner  after  trial.  Upon  such  appearance  and  trial 
by  the  owner,  even  after  trial  as  against  the  occu])ants,  and 
if  the  tax  has  been  imposed  without  appearance  of  the 
owner,  such  owner  may  not  be  entitled  to  have  the  impo- 
sition of  the  tax  canceled,  but  the  court  may,  upon  such  trial 
as  to  the  owner,  modify,  add  to,  or  confirm  such  finding  and 
judgment,  as  the  case  may  require.  Under  these,  the  tax  is 
imposed  when  the  injunction  issues  against  the  person 
maintaining  the  nuisance,  or  against  the  owner,  and 
whether  the  owner  is  a  party  to  the  suit  or  not.  Our  statute 
providing  for  a  tax  on  property  wherein  cigarettes  are  sold 
is  quite  similar,  so  far  as  the  tax  question  is  concerned,  to 
the  statute  now  under  consideration.  In  Hodge  r.  Musca- 
tine County,  121  Iowa  482,  488,  we  held  that  such  a  tax  is 
a  tax  upon  the  business,  or  traffic.  The  Supreme  Court  of 
the  United  states  also  so  held,  in  the  same  case,  and  that  the 
cigarette  tax  was  analogous  to  the  cigarette  statute. 
Hodge  t\  Muscatine  County,  196  U.  S.  276  (49  L.  Ed.  477, 
481).  In  this  last-named  case,  the  Supreme  Court  of  the 
United  States  said : 

"It  was  within  the  power  of  the  legislature  to  make  the 
tax  a  lien  upon  the  property  whereon  the  business  was  car- 
ried. If  general  taxes  upon  real  estate  and  specific  taxes 
for  improvements  thereto,  including  pavements,  sidewalks, 
sewers,  the  opening  of  streets  and  Jceeping  them  clean,  may 
be  made  liens  upon  the  property  affected,  it  is  difficult  to 
see  why  a  tax  upon  the  business  carried  on  upon  such  prop- 
erty may  not  be  made  a  lien,  as  well  as  a  claim  against  the 
owner.  The  owner  is  not  only  chargeable  with  a  knowledge 
of  the  law  in  respect  thereto,  but  he  is  presumed  to  know 
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the  business  there  carried  on,  and  to  have  let  the  property 
with  knowledge  that  it  miglft  become  incumbered  by  a  tax 
imposed  upon  such  business.  *  ♦  ♦  Acts  of  Congress  im- 
pressing liens  upon  real  estate  for  taxes  or  penalties  aris- 
ing from  business  illegally  carried  on  there  have  been  the 
frequent  subject  of  controversy  in  this  court.  Conceding 
that  the  landowner  is  entitled  to  notice  before  he  can  be 
personally  liable,  or  before  his  property  can  be  impressed 
with  a  lien,  we  are  of  opinion  that  he  is  protected  by  Sec- 
tions 2441  and  2442,  which  permit  him  to  make  application 
at  the  meeting  of  the  board  of  supervisors  next  following 
the  listing  of  the  property,  the  sessions  of  which  board  are 
fixed  by  law,  ♦  *  ♦  to  remit  the  tax.  This  application 
may  be  made  at  any  time  after  the  property  has  been  as- 
sessed, upon  eight  days'  notice  being  given  to  the  county 
attorney.  Witnesses  are  examined  under  oath  before  the 
board,  which  determines  by  a  majority  vote  whether  the  tax 
shall  stand  or  be  remitted  *  *  •  In  this  case,  the  land- 
owner states  that  she  had  no  knowledge  whatever  that  her 
real  estate  was  being  used  for  the  sale  of  cigarettes,  until 
after  the  assessment  was  levied,  and  never  consented  to  the 
same;  that  she  resides  in  Illinois,  and  rented  the  property 
through  an  agent,  who  had  had  no  knowledge  himself  of  the 
sale  of  cigarettes  upon  the  premises.  There  is  no  allegation, 
however,  that  she  did  not  have  knowledge  \^ithin  ample  time 
to  make  application  to  the  board  of  supervisors  for  the  re- 
mission of  the  tax.  If  such  application  had  been  made,  it 
would  have  been  the  dutv  of  the  board  to  take  tlie  matter 
into  consideration,  and  determine  whether  her  want  of 
knowledge  would  justify  tlie  remission  of  the  tax.  It  is  not 
for  us  to  determine  whether  the  defense  be  a  valid  one,  since, 
having  the  opportunity  to  make  it,  she  declined  to  do  so." 

The  statutes  now  under  ccmsideration  provide  that  the 
landowner  may  make  such  allowing,  but  thfe  statute  does  not 
say,  nor  does  the  case  last  cited  liold,  that  want  of  knowl- 
edge is  a  defense.  Appellant  cites  State  r.  Fanning,  97  Xeb. 
224  (149  N.  W.  4ia).    It  wai5  there  said  that: 

"It  is  not  necessary  to  prove  that  the  owner  of  the  prop- 
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crty  knew  that  it  was  being-  used  for  the  prohibited  pur- 
poses; if  the  proprietor  (that  iM,  the  person  in  control  and 
management  of  the  house)  has  such  knowledge,  it  is  suffi- 
cient." 

That  was  under  a  statute  of  Nebraska,  which  provides 
a  penalty  if  the  person  owning  or  having  the  control,  know- 
ingly leases  the  property  for  such  purposes,  etc.  In  that 
case,  the  court  further  said : 

"The  object  of  the  statute  is  to  provide  an  efficient  and 
prompt  means  for  suppressing  the  so-called  ^Red  Light  Dis- 
trict' in  communities  that  are  unwilling  to  tolerate  such  a 
nuisance.  ♦  •  •  The  statute  is  a  wholesome  one.  It 
ought  to  be  liberally  construed,  to  enable  virtuous  commu- 
nities to  protect  themselves  against  public  places  kept  for 
lewd  purposes." 

Appellant  cites  State  v.  New  England  F.  d  C.  Go,,  126 
Minn.  78  (147  N.  W.  951),  and  State  v.  Ryder,  126  Minn.  95 
(147  N.  W.  953),  as  having  a  bearing.  The  opinion  is  al- 
ready too  long,,  and  we  shall  not  take  the  time  or  space  to 
further  discuss  the  matter. 

We  are  of  opinion  that  the  trial  court  erred  in  not  or- 
dering the  nuisance  abated  for  a  year,  as  provided  by  the 
statute,  and  in  not  imposing  the  |300  tax.  The  cause  is 
reversed  and  remanded,  with  directions  to  enter  a  decree 
in  harmony  with  this  opinion  and  the  statutes  on  the  sub- 
ject.— Reversed  and  remanded^ 

Wbavhr,  C.  J.,  Evans  and  Salingbr^  JJ.,  concur. 
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State  op  Iowa,  Appellee,  v.  M.  Farbis,  Appellant. 

SODOMY:    Acta  Oonstitating.    Sodomy  may  be  committed  by  hav- 

1  ing  copulation  in  the  mouth  of  a  human  being. 

SODOMY:     Indicting  Accomplice  as  Principal.     One  who  permits 

2  the  crime  of  sodomy  to  be  perpetrated  on  his  body  may  be  in- 
dicted as  a  principal.    Indictment  held  sufBcient. 

CSIMINAIa  IiAW:     Preconcerted  Action  Senderlng  Party  Accom- 

3  plice.  When  two  persons,  by  previous  agreement,  voluntarily 
go  to  the  room  of  a  third  person  for  the  purpose  of  having  said 
third  person  commit  the  crime  of  sodomy  on  each  of  their 
persons,  with  the  mutual  expectation  of  receiving  money  from 
said  third  person  for  said  offenses,  and  said  crimes  are  con- 
summated as  contemplated,  each  of  said  persons  is  an  accom- 
plice in  the  crime  committed  by  the  other. 

Appeal  from  Woodbury  District  Court. — John  W.  Ander- 
son, Judge.  • 

July  6,  1920. 

The  defendant  was  indicted,  tried  to  a  jury,  and  con- 
victed of  the  crime  of  sodomy,  and  appeals. — Reversed  and 
remanded. 

Sears,  Snyder  d  Gleysteen,  Vail  E.  Purdy,  and  H.  C, 
Harper,  for  appellant. 

H.  M.  Havner,  Attorney  General,  F.  C.  Davidson,  Assist- 
ant Attorney  General,  and  Ole  T,  Naglestad,  Connty  Attor- 
ney, for  appellee. 

Preston,  J. — 1.     The  transaction  and  the  evidence  are 

so  vile  and  nauseating  that  we  shall  refer  to 
1.  soDOMy:  it  as  brief! V  as  possible,  and  in  such  lan- 

acta  con-  *  * 

stitating.  guage  as  that  a  reading  between  the  lines 

may  be  necessary  at  some  points.     The  in- 
dictment follows : 
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"The  grand  jury  of  the  county  of  Woodbury,  in  the  name 
and  by  the  authority  of  the  state  of  Iowa  accuse  M.  Farris 
of  the  crime  of  sodomy  committed  as  follows :  The  said  M. 
Farris  on  or  about  the  24th  day  of  November  in  the  year 
of  our  Lord  One  Thousand  Nine  Hundred  and  Eighteen,  in 
the  county  of  Woodbury  and  state  of  Iowa,  did  unlawfully, 
willfully  and  feloniously  have  copulation  with  and  carnally 
know  one  Bert  Stevens  in  an  opening  of  the  body  of  the 
said  M.  Farris  other  than  the  sexual  parts,  to  wit:  the 
mouth  of  the  said  M.  Farris." 

At  common  law,  there  was  some  question  as  to  whether 
sodomy  could  be  committed  in  the  manner  here  charged, — 
that  is,  by  the  mouth, — though  the  weight  of  authority  seems 
to  be  that  it  could  (8  R.  C.  L.  334) ;  but  our  statute.  Code 
Section  4937,  as  later  defined  by  Section  4937-a,  Code  Sup- 
plement, 1913,  is  broader  than  the  definition  at  common  law. 
State  V.  McCrruder,  125  Iowa  741.  The  literal  charge  in  the 
indictment  is  that  the  male  organ  of  Bert  Stevens  pene- 
trated defendant's  mouth.  The  defendant  can  be  held,  if 
at  all,  only  as  an  accessory  or  an  accomplice. 

The  evidence,  if  believed,  tends  to  show  that  Stevens  and 
Barnes  were  together  in  the  room  of  the  defendant,  and  both 
on  the  bed  at  the  same  time,  and  that  the  act  was  committed 
by  or  on  Stevens  about  a  minute  before  a  similar  act  was 
committed  by  or  on  Barnes.  Both  Stevens  and  Barnes 
would  be  guilty  of  sodomy,  because  there  was  copulation 
by  each  inserting  their  own  organ  in  defendant's  mouth,  and 
they  say  they  consented  to  it.  Their  conviction  might  be  as 
salutary  as  the  conviction  of  the  defendant :  though  he,  too, 
should  be  punished,  if  it  has  been  shown,  by  competent  evi- 
dence, that  he  is  guilty.  It  is  conceded  by  the  State  that 
Stevens  would  be  an  accomplice  of  the  defendant  as  to  the 
act  with  him,  and  we  think,  for  a  like  rea*son,  that  Barnes 
would  be  an  accomplice  as  to  his  act.  It  is  clear,  then,  that, 
in  that  sense,  both  Stevens  and  Barnes  are  accomplices.  It 
is  contended  by  appellant  that  Barnes  is  an  accomplice  of 
both  Stevens  and  the  defendant,  as  to  the  act  with  Stevens, 
and  the  act  relied  upon  by  the  State  for  a  conviction.    This 
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is  denied  by  the  State,  and  it  is  argued  by  the  attorney 
general  that  the  two  offenses  were  distinct  and  separate. 

Going  back  now,  for  a  moment,  to  the  indictment,  we  are 
of  opinion  that  defendant  could  be  indicted  as  a  principal 
for  the  offense  charged,  even  though  he  was  but  an  accom- 
plice.    This  rule  applies  to  offenses  where 
2-  ^5?c"tJig  *^^  could  not  have  committed  the  act,  as  in 

as^^^p^ndpai      rape,  or  where  a  man  is  charged  with  rape 

upOB  his  own  wife.  State  v.  Comstock,  46 
Iowa  265,  266;  i8f*a*e  v.  McAmnch,  172  Iowa  96, 110;  Foster 
V.  Htate,  1  Ohio  Cir.  Ct  467.  In  the  last-named  case,  there 
was  an  indictment  against  three  men  for  sodomy  committed 
on  the  same  man,  at  the  same  time ;  and  the  indictment  was 
held  good,  because  one  could  have  done  the  act,  and  the 
others  aided  him.  The  defendant  could  not  be  guilty,  ex- 
cept as  an  accessory  or  accomplice.  We  think  the  indict- 
ment is  good. 

2.     This  brings  us  to  the  real  point  in  the  case;  and  that 

3    Criminal  ^^y  whether  Barnes,  as  well  as  Stevens,  was 

v/rtoc5^n7tion      ^^    accomplice.      Appellant    contends    that 

pa°tj*^S?-         ^^^y  ^^*^>  ^^  ^^^^  *^  ^^^  defendant,  were 

complice.  accomplices,   and  that  it  does  not  matter 

how  many  accomplices  there  may  be,  they  must  be  corro- 
borated.   16  Corpus  Juris  710. 

Going  now  to  the  evidence,  to  determine  whether  Barnes 
was  concerned  in  the  crime  charged,  it  appears  from  the 
testimony  of  Stevens  that,  some  days  before  the  time  of 
the  commission  of  the  alleged  offense,  he  went  to  defend- 
ant's rooms ;  that,  at  that  time,  he  stayed  half  an  hour,  and 
had  some  drinks,  but  there  was  nothing  out  of  the  way  at 
that  time.  He  says  that  Barnes  was  with  him  at  the  time 
the  alleged  crime  was  committed,  some  time  in  November 
or  December ;  that  he  telephoned  from  the  billiard  parlor  to 
Barnes,  asking  if  he  wished  to  make  some  easy  money,  and 
that  Barnes  thought  that  was  all  right ;  that  Barnes  then 
went  to  the  pool  hall,  and  Stevens  told  Barnes  that  de- 
fendant did  such  things  as  that  charged;  that  the  two 
together  then  went  to  defendant's  room,  and  they  had  sev- 
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era!  drinks  of  whisky;  that,  after  they  had  been  in  the 
room  for  a  time,  defendant  went  to  the  bed,  and  motioned 
for  them  to  come  over  to  the  bed,  and  they  both  went  over 
and  sat  down  on  the  bed  with  defendant;  that  defendant 
unbuttoned  their  trousers,  both  Barnes'  and  Stevens'  at 
about  the  same  time ;  and  that  then  the  act  was  committed 
on  both.  Stevens  says  he  practiced  sodomy  once  after  that, 
when  no  one  else  was  present.  No  charges  were  made 
against  either  Barnes  or  Stevens.  They  were  about  18  years 
of  age;  and  both  testified  that  they  made  no  resistance, 
but  consented  to  the  act.  Barnes  testifies  that,  before  they 
went  to  defendant's  room,  Stevens  said  that,  if  they  would 
go  there,  there  would  be  |3.00  or  f4.00  in  it,  and  some 
whisky,  and  so  he  went;  that  he  knew,  before  they  went, 
that  they  were  going  to  defendant's  room  for  the  purpose 
of  having  this  act  of  sodomy  committed  upon  them;  that, 
the  way  he  happened  to  go  with  Stevens,  was  that  Stevens 
phoned  him,  and  asked  if  he  wanted  to  make  some  easy 
money ;  and  that  Stevens  told  him  how,  after  he  got  to  the 
pool  hall;  that  Stevens  then  said  defendant  would  do  this, 
and  give  him  |3.00  or  f4.00,  and  that  there  was  whisky  in  it ; 
that  he  knew  what  he  was  doing,  all  the  time  he  was  there, 
although  they  had  used  considerable  whisky;  that  defend- 
ant said  nothing  out  of  the  way  to  either  Stevens  or  to 
witness.  He  describes  the  act  substantially  as  d«>es  Stevens, 
and  says  that  defendant  did  not  ask  him  over  to  his  room, 
but  that  it  was  Stevens.  Defendant  did  not  pay  them  any 
money.  Some  time  after  the  transaction  in  question,  both 
Barnes  and  Stevens,  with  another  party  or  two,  went  to  the 
defendant's  room,  evidently  by  arrangement  with  the  offi- 
cers. This  was  late  at  night,  Jind  defendant  was  in  bed. 
He  was  then  arrested.  There  is  no  claim  that  any  improper 
conduct  took  place  at  that  time.  Barnes  says  he  never  saw 
defendant  but  twice. 

Section  5299  of  the  Code  provides  that  all  persons  con- 
cerned in  the  commission  of  a  public  offense,  whether  thev 
directly  commit  the  act  constituting  the  offense,  or  aid  and 
abet  its  commission,  though  not  present,  shall  be  indicted, 
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tried,  and  punished  as  principals.  The  words  "aid  and 
abet"  in  the  statute  seem  to  apply  to  persons  not  present; 
though,  of  course,  they  could  apply  to  those  present.  But 
the  first  part  of  the  statute  uses  the  word  "concerned :" 
"all  persons  concerned  in  the  commission  of  a  public  of- 
fense," etc.    Code  Section  5489  provides: 

"A  conviction  cannot  be  had  upon  the  testimony  of  an 
accomplice,  unless  corroborated  by  other  evidence  which 
shall  tend  to  connect  the  defendant  with  the  commission  of 
the  offense;  and  the  corroboration  is  not  sufficient  if  it 
merely  show  the  commission  of  the  offense  or  the  circum- 
stances thereof." 

There  are  different  definitions  of  the  word  "accom- 
plice." Some  of  them  are  given  in  State  r.  Ban,  90  Iowa 
534,  536,  as : 

"One  who  is  joined  or  united  with  another;  one  of  sev- 
eral concerned  in  a  felony;  an  associate  in  a  crime;  one 
who  co-operates,  aids,  or  abets  in  committing  it." 

Under  these  definitions,  was  Barnes  concerned  in,  or  as- 
sociated with  Stevens  and  co-operating  with  him  in,  the  act 
alleged  to  have  been  committed  by  the  defendant  with  Ste- 
vens? We  think  he  was.  The  State  cites  State  v.  Bosworth, 
170  Iowa  329,  to  the  point  that  Barnes'  being  present  and 
not  objecting  is  insufficient  to  make  him  an  accomplice. 
The  State  also  cites,  to  the  same  effect.  State  v.  FMiff,  144 
Iowa  142;  State  v.  Jonefi,  115  Iowa  118.  But  we  think  that, 
in  the  instant  case,  there  is  more  than  Barnes'  mere  pres- 
ence. The  State  cites,  also.  State  v.  Ean,  supra,  to  sustain 
its  claim  that  there  were  two  distinct  offenses  here.  In  that 
case,  a  man  and  a  woman  occupied  one  room,  and  another 
man  and  another  woman,  another  and  adjoining  room,  and 
the  evidence  tended  to  show  that  all  were  guilty  of  adul- 
tery; and  it  was  held  that  those  in  one  room  were  not  ac- 
complices of  those  in  the  other.  That  is  somewhat  different 
from  the  question  we  have  here.  It  is  doubtless  true  that,  in 
the  instant  case,  the  acts  were  distinct,  in  a  sense :  that  is, 
in  the  sense  that  both  Barnes  and  Stevens  were  guilty  as 
accessories  or  accomplices  to  the  act  committed  by  or  on 
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each.  But  the  two  acts  were  closelv  related,  and  commit- 
ted  substantially  at  the  same  time.  The  test  generally,  as  to 
whether  one  is  an  accomplice,  is  determined  by  deciding  if 
he  could  have  been  indicted  and  convicted  of  the  same  of- 
fense. State  V,  Duff,  supra.  If,  in  the  instant  case,  there 
had  been  no  claim  or  testimony  that  the  act  was  committ-ed 
with  Barnes,  and  all  the  other  circumstances  were  the  same 
as  they  appear  in  this  record,  we  think  Barnes  could  prop- 
erly be  said  to  have  been  concerned  or  associated  with  Ste- 
vens in  the  Stevens  act.  There  was  preconcerted  action 
between  them  before  going  to  defendant's  room ;  they  were 
going  together  for  that  purpose ;  and  their  claim  is  that  de- 
fendant was  to  pay  them  money  for  the  privilege  of  com- 
mitting the  act,  and  that  Barnes  was  to  receive  the  money, 
or  share  in  it.  He  knew  what  he  was  going  there  for. 
There  may  be  other  circumstances,  before  set  out,  that  show 
his  participation  in  the  act  with  Stevens. 

Mere  presence,  in  the  absence  of  preconcert,  etc.,  is  ordi- 
narily not  enough;  but,  if  the  party's  presence  is  by  pre- 
concert, he  may  be  guilty  as  an  aider  and  abettor,  although 
neither  by  word  nor  by  act  does  he  encourage  the  commis- 
sion of  the  crime.  16  Corpus  Juris  132,  133,  citing  State  v. 
Dunn,  116  Iowa  219 ;  State  v,  Nash,  7  Iowa  347.  The  last- 
named  case  has  reference,  perhaps,  more  to  the  question  of 
conspiracy ;  but  it  is  held,  in  effect,  that  the  act  and  decla- 
ration of  each  member  of  a  confederacy,  in  pursuance  of 
the  plan  with  reference  to  the  common  object,  is,  in  contem- 
plation of  law,  the  act  and  declaration  of  them  all. 

Appellant  also  cites  State  v.  Jones,  supra;  State  v. 
Cowell,  149  Iowa  460;  State  v.  O^Callaghan,  157  Iowa  545. 

We  deem  it  unnecessary  to  review  the  cases  further.  We 
reach  the  conclusion  that  Barnes  was  an  accomplice,  as 
contended  by  appellant,  and  that  there  was  no  corrobora- 
tion. The  question  was  properly  raised  by  the  defendant 
in  the  trial  court.  This  is  decisive  of  the  case,  but  we  think 
it  proper  to  refer  very  briefly  to  the  evidence  on  the  general 
situation. 

3.    We  shall  not  go  into  any  detail  as  to  the  unsavory 
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character  of  Stevens  and  Barnes.  Some  of  the  circum- 
stances have  already  been  referred  to.    Barnes  testifies : 

"I  have  been  in  jail  for  investigation  and  things  like  that 
before,  when  they  were  raiding  around  here.  I  was  picked 
up  in  the  Nigger  Cabaret,  when  they  had  the  Nigger  Cab- 
aret on  the  west  side." 

The  defendant  is  a  Syrian,  66  years  old.  Testifying 
through  an  interpreter,  he  says  he  is  married,  and  that  his 
wife  and  three  children  live  in  Constantinople ;  that  he  has 
been  in  this  country  9  years,  8  of  which  he  has  worked  for 
the  Cudahy  Packing  Company,  at  Sioux  City,  and  is  still 
working  there;  that  he  took  up  a  homestead  in  South  Da- 
kota, proved  up  on  it,  and  still  owns  it;  that  he  knows 
Stevens,  who  worked  at  Cudahy 's  for  a  while;  that  he 
never  asked  Stevens  to  come  to  his  room.  He  denies  that 
Stevens  and  Barnes  were  at  his  room  at  the  time  the  crime 
is  alleged  to  have  been  committed ;  says  he  never  saw  them 
at  his  room,  prior  to  the  night  he  was  arrested;  denies  this 
charge;  says  he  never  did  anything  of  the  kind  in  his  life, 
and  was  never  in  any  trouble  before ;  works  8  hours  a  day, 
and  invests  his  money  in  property  in  this  country;  has 
houses  in  Sioux  City.  His  employers  and  others  testify  to 
his  good  character;  that  he  is  a  steady,  faithful,  hard- 
working man,  and  has  missed  not  more  than  4  or  5  days 
from  his  work  in  8  years,  and  then  to  attend  a  funeral,  or 
something  of  that  kind.  He  may  be  guilty,  but  wc  have 
some  doubt  about  it.  At  any  rate,  for  the  reasons  stated 
in  prior  paragraphs  of  the  opinion,  we  are  satisfied  that  he 
was  not  convicted  upon  proper  evidence,  for  that  the  only 
evidence  is  that  of  accomplices,  who  are  not  corroborated. 
The  judgment  is  reversed  and  the  cause  remanded. — Ro- 
versed  and  remanded. 

Weaver,  C.  J.,  Evaxs  and  Salixger,  JJ.,  concur. 
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State  of  Iowa,  Appellee,  v.  Andrew  Long,  Appellant. 

CBIMIK'AL  LAW:  Admissions  as  Substantive  Evidence.  An  ad- 
mission by  the  defendant  of  a  fact  tending  to  show  guilt  is 
admissible  as  substantive  evidence  of  the  fact,  though  not 
amounting  to  a  confession. 

Appeal   from   Johiison   District    Court, — R.    G.    Popham, 

Judge. 

July  6,  1920. 

Appeal  from  a  judgment  of  conviction  for  fraudulently 
uttering  a  forged  instrument. — Affirmed, 

John  J,  Ney,  for  appellant. 

H.  M.  Haxyner,  Attorney  General,  and  F,  C.  Davidson, 
Assistant  Attorney  General,  for  appellee. 

Evans,  J. — Appellant's  abstract  is  quite  imperfect  in 
its  disclosure  of  the  record  below.  A  pui*ported  indictment 
of  the  defendant  is  set  out  in  full,  together  with  the  names 
of  the  witnesses  who  appeared  before  the  grand  jury,  and 
the  purported  testimony  of  each.  We  infer  that  this  testi-  ' 
mony  was  repeated  at  the  trial,  although  the  abstract  does 
not  so  state.  ])emurrer  to  the  indictment  is  set  out  in  full 
in  the  abstract.  It  does  not  appear,  however,  that  any 
ruling  was  had  thereon,  nor  is  any  reference  to  the  demur- 
rer made  in  the  brief  of  appellant.  We  infer  that  an  appeal 
was  duly  taken,  though  no  statement  to  that  effect  is  con- 
tained in  the  abstract.  The  words,  "Notice  of  Appeal," 
however,  appear  upon  the  abstract,  immediately  following 
the  "demurrer"  therein  set  forth.    We  infer  that  a  verdict 
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of  guilty  was  rendered  against  the  defendant  and  a  judg- 
ment entered  thereon,  though  such  fact  does  not  appear  in 
the  abstract. 

It  is,  therefore,  a  matter  of  great  doubt  whether  suffi- 
cient is  disclosed  in  the  abstract  to  confer  appellate  juris- 
diction upon  us.  We  shall,  however,  solve  the  doubt  in 
favor  of  the  defendant,  arid  consider  the  purported  appeal 
upon  its  merits. 

Two  assignments  of  error  are  set  forth  in  appellant's 
argument,  as  follows: 

1.  The  confession  of  the  defendant,  unless  made  in 
open  court,  will  not  warrant  a  conviction. 

2.  The  defendant  was  not  a  witness  on  the  trial,  and 
there  was  no  evidence  of  his  guilt. 

The  foregoing  assignment  of  errors  is  supported  by  six 
lines  of  argument. 

As  to  the  first  alleged  error,  the  reconj  iJefore  us  does 
not  disclose  that  there  was  any  confession  of  defendant, 
nor  that  his  conviction  was  made  to  rest  upon  a  confession. 
It  does  appear  that  the  defendant  presented  for  collection 
a  forged  check  for  $40.  Evidence  of  later  admissions  by  him 
that  he  forged  the  check  and  intended  to  collect  it  was 
introduced.  These  admissions  were  less  than,  a  ^'confes- 
sion,"  in  the  legal  sense.  They  were,  however,  admissible  in 
evidence,  and  were  competent  evidence  of  the  facts  admit- 
ted. The  thought  suggested  in  appellant's  brief  seems  to 
be  that  these  admissions  would  have  been  admissible  only  as 
impeaching  the  testimony  of  the  defendant  as  a  witness,  and 
that,  inasmuch  as  he  was  not  a  witness,  the  same  were  not 
admissible.    This  is  clearly  an  incorrect  view. 

As  to  the  second  alleged  error,  it  is  enough  to  say  that 
the  testimony  set  forth  in  the  record  was  not  only  sufficient 
to  sustain  a  conviction,  but  was  virtuallv  conclusive  of 
guilt.    The  judgment  below  is — Affirmed, 

Weaver,  C.  J.,  Prkston  and  Salixgeu.  JJ.,  concur. 
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State  of  Iowa,  Appellee,  v.  Ward  Rbbbbkb,  Appellant. 

ORXMHTAL  LAW:    Hannlem  Error.    An  Instruction  correctly  stat- 

1  ing  that  defendant  admitted  the  possession  of  the  property  in 
question  on  a  Sunday  and  Monday  is  not  rendered  prejudicially 
erroneous  by  giving  to  said  days  an  incorrect  date. 

CBIMINAXi  LAW:    Inaccurate  InstmctionSb    An  inaccurate  instruc- 

2  tion  will  not  constitute  prejudicial  error,  when  the  record  and 
instructions  as  a  whole  demonstrate  that  the  jury  could  not 
have  been  misled.  So  held  where  the  court,  in  instructing  as 
to  two  facts,  either  of  which  constituted  a  complete  defense, 
joined  the  clauses  by  the  conjuhctive  ''and,''  instead  of  the 
disjunctive  "or." 

Appeal  from  Marshall  District  Court. — B.  F.  Cummlings, 

Judge. 

July  6,  1920. 

Drfendant  was  convicted  of  grand  larceny,  and  appeals 
from  the  judgment  of  the  court  sentencing  him  to  imprison- 
ment in  the  penitentiary  at  Fort  Madison. — Affirmed. 

R.  P.  Scott,  for  appellant. 

//.  M.  Havner,  Attorney  General,  and  F,  C,  Davidnon, 
Assistant  Attorney  General,  for  appellee. 

Stjcvbns,  J. — The  indictment  charged  the  defendant  with 

the  larceny  of  a  Ford  automobile,  on  or  about  the  19th  day 

of  July,  1919.    The  record  contains  only  the  evidence  of  the 

1    cbiminal  defendant,  but  it  is  set  out  in  full,  in  the 

lesr  error™       form  of  questious  and  answers.  .From  his 

testimony   it  appears  that,   for  some  time 
prior  to  the  above  date,  he  worked  on  a  farm 
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between  Grundy  Center  and  Gladbrook,  and  that,  on  Sun- 
day morning,  July  20thy  he  went  to  Marshalltown,  where  he 
remained  until  about  2  o'clock  Monday  morning.  He  fur- 
ther testified  that  he  traded  another  automobile,  then  in 
posRession  of  a  third  party  at  Orundy  Center,  and  (15,  to  a 
stranger  at  Marshalltown,  for  the  automobile  in  question; 
that  negotiations  for  the  trade  were  begun  in  the  courthouse 
yard  about  5  o'clock,  and  terms  finally  agreed  upon  about 
10  o'clock  P.  M.;  that  the  stranger  claimed  to  reside  at 
Conrad,  a  village  between  Marshalltown  and  Grundy  Cen- 
ter; that,  by  mutual  arrangement,  th^  agreed  to  go  to- 
gether to  Conrad  in  the  automobile;  that,^  about  2  o'clock 
A.  M.,  after  spending  some  hours  about  the  street, 
waiting  for  the  stranger  to  come  with  the  automobile,  they 
left  Marshalltown,  and,  when  they  arrived  at  Conrad,  the 
defendant,  who  had  been  sleeping  in  the  rear  seat  of  the  car, 
was  awakened  by  the  stranger,  to  whom  he  paid  the  (15 
agreed  upon ;  that  the  stranger  then  departed,  and  defend- 
ant has  known  nothing  isince  of  his  whereabouts ;  that  the 
defendant  proceeded  to  Grundy  Center,  where  he  arrived  . 
about  5 :30,  and,  in  an  hour  or  so,  was  arrested. 

I.  The  sole  reliance  of  appellant  for  a  reversal  is  upon 
two  alleged  errors,  in  one  paragraph  of  the  court's  charge 
to  the  jury.  The  court  instructed  the  jury  that  it  was  ad- 
mitted by  the  defendant  that  he  was  in  the  possession  of  the 
automobile  on  the  night  of  Sunday,  the  19th,  and  the  morn- 
ing of  Monday,  the  20th  of  July.  The  complaint  urged 
against  this  part  of  the  instruction  is  that  Sunday  was  not 
the  19th,  but  the  20th,  and  Monday  the  21at  of  July;  that 
the  defendant  did  not  admit  that  he  had  possession  of  the 
automobile  Sunday  night,  and  that  the  evidence  shows  that 
he  did  not  receive  possession  thereof  until  5  o'clock  Monday 
morning.  So  fax  as  disclosed  by  the  record,  the  only  testi- 
mony introduced  upon  the  trial  as  to  the  time  the  defendant 
obtained  possession  of  the  car  is  that  of  himself.  He  ad- 
mitted that  he  and  the  stranger  referred  to  rode  about  the 
streets  of  Marshalltown  for  a  short  time,  for  the  purpose 
of  demonstrating  the  condition  of  the  automobile.    The  wit- 
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noss  went  into  considerable  detail  in  regard  to  the  allej»ed 
transaction  with  the  party  of  whom  he  claimed  to  have 
received  the  car.  T!ii8  testimony  does  not  appear  to  have 
'been  contradicted  by  other  witnesses,  and,  if  the  offered  ex- 
planation was  accepted  by  the  jury,  it  was  quite  immaterial 
whether  he  obtained  possession  before  midnight  on  Sunday, 
or  about  5  o'clock  Monday  morning.  The  material  fact  ad- 
mitted by  him  was  the  recent  possession  of  the  property. 
While  the  court  was  mistaken  as  to  the  dates,  the  days  of 
the  week  were  cori'ectly  stated.  The  jury  could  not  have 
misunderstood  the  time,  nor  been  misled  in  any  way  by  this 
part  of  the  instruction,  nor  the  defendant  prejudiced 
thereby. 

II.  The  court,  in  another  paragraph  of  the  same  in- 
struction, in  substance  charged  the  jury  that,  if  the  state- 
ments of  the  defendant,  accounting  for  the  possession  of  the 

car,  were  believed,  and  if  the  same  raised  a 

^'  i^wi^inkc'       reasonable  doubt  as  to  his  guilt,  he  should 

St?uctioM.         ^®  acquitted.    The  criticism  of  this  part  of 

the  instruction  is  of  the  use  of  the  conjunc- 
tion "and,"  italicized  above,  instead  of  the  disjunctive  "or." 
The  rule  in  this  state  undoubtedly  is  that,  if  the  evidence 
offered  in  explanation  of  the  recent  possession  of  stolen 
property  leaves  a  reasonable  doubt  in  the  minds  of  the  jury 
as  to  whether  the  defendant  came  into  possession  thereof,  he 
is  entitled  to  an  acquittal.  State  r.  Hayicardy  153  Iowa 
265 ;  State  r.  KimeSy  145  Iowa  346. 

The  court  specifically  charged  the  jury,  in  this  instruc- 
tion, that,  if  the  statements  of  defendant  accounting  for  the 
possession  of  the  automobile  raised  a  reasonable  doubt  as 
to  his  guilt,  he  should  be  acquitted.  This  statement  was, 
however,  preceded  by  the  words,  **if  you  believe  the  state- 
ment of  the  defendant,"  followed  by  the  conjunction  •^^and." 
Counsel  argues  that  the  instruction  was  misleading  and 
prejudicial,  for  the  reason  that,  under  it,  to  raise  a  reason- 
able doubt  in  the  mind  of  the  jury,  it  must  first  believe  the 
explanation  of  the  defendant.  It  must  have  been  appnrent 
to  the  juiy,  under  this  instruction  and  the  charge  as  a 
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whole,  that,  if  the  defendant  told  the  truth,  he  came  hon- 
estly into  possession  of  the  automobile,  and  that  an  acquit- 
tal must  follow,  as  a  matter  of  course.  The  explanation,  if 
believed,  conclusively  established  innocence;  and.  if  it 
raised  a  reasonable  doubt  in  the  mind  of  the  jury  as  to  the 
guilt  of  the  defendant,  it  was  its  duty  to  acquit.  The  clos- 
ing language  of  the  instruction  was  as  follows : 

"On  the  other  hand,  if  you  are  satisfied,  after  hearing 
his  [the  defendant's]  testimony,  and  from  the  whole  evi- 
dence in  the  case,  beyond  a  reasonable  doubt,  that  the  de- 
fendant is  guilty  as  charged,  then  it  is  your  duty  to  so  find." 

In  an  earlier  paragraph,  the  court  had  given  the  usual 
instruction  as  to  the  presumption  of  innocence  and  the 
burden  of  proof.  While  the  language  of  the  instruction  is 
not  technically  accurate,  yet,  when  the  charge  is  construed 
as  a  whole,  it  is  not  lacking  in  clearness.  The  defendant 
admitted,  upon  cross-examination,  that  he  pleaded  guilty  to 
a  felony  in  Illinois,  and  later  served  for  a  time  in  a  peniten- 
tiary in  Minnesota.  The  explanation  volunteered  by  him 
of  his  possession  of  the  automobile  was  far  from  convincing. 
The  jury  manifestly  was  satisfied  that  he  was  not  telling  the 
truth.  The  record  does  hot  disclose  that  any  prejudicial 
error  was  committed,  and  the  judgment  of  the  court  below 
is — Aprmed. 

Wbavbe,  C.  J.,  Ladd  and  Gatnoe,  JJ.,  concur. 
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Town  of  Woodward  et  aL,  Appellants,  v.  Iowa  Railway  & 

Light  CoikiPANY,  Appellee. 

MUNICIPAL  OOBPOBAXIONS:    UtUity  Bates  Not  Subject  af  Con- 

1  tract.  Rates  lor  gas,  water,  and  electricity  are  not  the  subject 
of  contract  between  a  municipality  and  a  private  producer. 
(Sec.  725,  Code  Supp.,  1913.) 

MUmciPAL    COBPOBATIONS:     .Presumption    in    re    Ordinance 

2  Rates.  Ordinance  rates  for  gas,  water,  and.  electricity  are  pre- 
sumptively reasonable;  but  a  private  producer  may  fix  a  higher 
rate,  and,  on  injunction  to  restrain  the  enforcement  of  such 
higher  rate.  Justify  his  conduct  by  showing  that  the  ordinance 
rate  is  confiscatory,  and  that  the  new  rate  is  no  noore  than 
compensatory. 

Aj}peal  from   Dallas  District   Court, — J.   H.   Applbgate, 

Judge. 

July  0,  1920. 

This  is  an  appeal  by  the  plaintiff  from  certain  orders 
of  the  district  court :  First,  dissolving  a  temporary  injunc- 
tion ;  and  second,  refusing,  upon  final  hearing,  to"^  order  a 
permanent  injunction.  The  defendant  is  a  public  utility  cor 
poration,  holding  a  franchise  from  the  town  of  Woodward, 
plaintiff,  for  the  maintenance  and  operation  of  its  electric 
light  plant  in  such  town.  It  furnished  the  service  for  many 
years,  at  rates  provided  by  ordinance.  In  1918,  it  declared 
its  inability  to  further  furnish  such  service  at  ordinance 
rate,  on  the  ground  that  such  rate  had  become  unreasonable 
and  confiscatory.  The  town  of  Woodward,  through  its  city 
council,  brought  this  action  to  enjoin  it  from  breaching  the 
alleged  contract,  and,  in  effect,  to  compel  specific  perform- 
ance. Trial  being  had,  the  district  court  refused  the  relief 
prayed,  and  the  plaintiff  has  appealed, — Affirmed. 
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8.  Tretarthen  and  C  A,  Rohbins,  for  appellants. 

Wm.  Chamberlain^  John  A,  Reed,  and  Ralph  Maclean, 
for  appellee. 

r 

Evans,  J. — I.  The  defendant's  franchise  in  the  town  of 
Woodward  was  granted  in  June,  1912,  by  ordinance  duly 
enacted  by  the  city  council  and  duly  approved  by  vote  of 

the  electors,  as  required  by  Section  720  of 

1*  CoSobT^        '^^^  Code.    Section  6  of  the  ordinance  which 

Sy^^MiUs'^not    granted  the  franchise  specified  the  rates  to 

conlSxrt.**'         be  charged  by  the  defendant  to  consumers. 

The  term  of  the  franchise  was  25  years.  The 
essence  of  plaintiff's  contention  is  that  the  enactment  of  this 
ordinance  (including  the  franchise  and  the  rates  and  the 
approval  of  the  same  by  the  electors)  and  the  practical  ac- 
ceptance of  the  same  by  the  utility  corporation,  constituted 
a  contract,  binding  as  such  both  upon  the  town  and  upon 
the  utility  corporation.  The  defendant  resists  this  conten- 
tion, and  likewise  denies  that  there  is  any  power  conferred 
by  statute  upon  the  city  council  to  enter  into  contract  on 
the  subject  of  rates.  The  issue  at  this  point  is  the  control- 
ling  one  in  the  case.  The  question  thus  at  issue  is  answered 
by  Section  725  of  the  Code  of  1897,  which  provides  as 
follows : 

"Sec.  725.  They  shall  have  power  to  require  every  in- 
dividual or  private  corporation  operating  such  works  or 
plant,  subject  to  reasonable  rules  and  regulations,  to  fur- 
nish any  person  applying  therefor,  along  the  line  of  its 
pipes,  mains,  wires,  or  other  conduits,  with  gas,  water,  light 
or  power,  and  to  supply  said  city  or  town  with  water  for 
fire  protection,  and  with  gas,  water,  light  or  power  for 
other  necessary  public  purposes,  ♦  ♦  ♦  and  these  powers 
shall  not  be  abridged  by  ordinance,  resolution  or  contract." 

It  will  be  noted  from  the  foregoing  that  the  legislative 
power  to  fix  rates  is  conferred  by  this  section  upon  the  citj' 
council.  The  legislative  power  thus  conferred  is  a  con- 
tinuing one,  and  may  not  be  abridged  or  bartered  away  by 
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contract  or  otherwise.  The  same  legislative  power  to  enact 
rates  by  ordinance  is  a  continuing  power  to  repeal  or  nmend 
in  the  same  manner.  The  power  thus  conferred  is  subject 
only  to  the  constitutional  limitation  that  the  rates  thus  en- 
acted shall  not  be  confiscatory  or  unreasonable,  but  shall 
be  reasonably  compensatory.  There  ixnas  a  time  in  the  his- 
tory of  our  legislation  when  the  right  of  contract  as  to  rates 
was  conferred  by  statute  upon  the  city  council,  A  com- 
parison of  certain  sections  in  the  Code  of  187*^  with  our 
present  Section  725  is  instructive  ou  that  question.  Sec- 
tion 473  of  the  Code  of  1873  was  as  follows: 

"When  the  right  to  build  and  operate  such  works  is 
granted  to  private  individuals  or  incorporated  companies 
by  said  cities  and  towns,  they  may  make  such  grant  to  in- 
ure for  a  term  of  not  more  t,han  twenty-five  years,  and  au- 
thorize such  individual  or  company  to  charge  and  collect 
from  each  person  supplied  by  th^m  with  water,  such  wator 
rent  as  may  be  agreed  upon  between  said  person  or  corpora- 
tion so  building  said  works,  and  said  city  or  town ;  and  such 
cities  or  towns  are  authorized  and  empowered  to  enter  into 
a  contract  with  the  individual  or  company  constructing  said 
works,  to  supply  said  city  or  town  with  water  for  fire  pur- 
poses, and  for  such  other  purposes  as  may  be  necessary  for 
the  health  and  safety  thereof,  and  to  pay  therefor  such  sum 
or  sums  as  may  be  agreed  upon  between  said  contracting 
parties." 

By  Chapter  16,  Acts  of  the  Twenty-second  General  As- 
sembly, this  right  of  contract  by  the  city  council  was  taken 
away  from  cities  having  a  population  of  7,000  or  more,  but 
was  still  permitted  to  cities  of  smaller  population.  By  the 
revision  and  codification  of  1'897,  the  right  of  contract  as  to 
rates  for  utilities  of  this  character  was  entirely  eliminated, 
and  the  legislative  power  to  regulate  rates  was  conferred 
upon  the  city  council  in  all  cases.  The  reason  for  the  change 
of  method  is  obvious  enough.  Under  the  contract  method, 
the  rights  of  the  public  were  often  bartered  away,  either 
ignorantly  or  corruptly,  and  utility  corporations  became 
empowered,  through  the  contractual  obligations,  to  enforce 
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extortionate  rates.  The  net  result  of  the  progressive  legisla- 
tion is  found  in  our  present  Section  725,  whereby  it  is  for- 
bidden to  any  existing  city  council  to  bind  the  city  to  any 
rate  for  any  future  time.  The  power  of  regulating  the  rate 
is  always  in  the  present  city  council.  It  must  be  said,  there- 
fore, that  the  rates  fixed  by  Section  6  of  the  ordinance  here- 
inbefore referred  to  were  not  fixed  by  contract. 

II.    The  significance  of  our  foregoing  conclusion  will  be 
apparent,  upon  the  further  disclosure  of  the  record.    The 
defendant  pleaded  tliat  the  ordinance  rates  were  confisca- 
tory and  unreasonable,  and  that,  for  that 
2-  coapoS^^        i^ason,   the  defendant  declined   to  furnish 
pumfftion*^  to      ^^^  service  at  such  rate,  and  that,  for  the 
ratesf^*"*^"^     Same  reason,  they  were  not  enforcible  by  the 

city.  Upon  this  issue  of  fact,  the  defendant 
introduced  testimony.  This  testimony  was  received  by  the 
trial  court,  subject  to  the  plaintiff's  objection  to  its  com- 
petency and  materiality.  The  argument  in  support  of  such 
objection  is  that,  the  defendant  being  bound  by  its  contract 
obligation  to  give  service  for  such  rates,  it  is  immaterial 
whether  they  were  comxMinsatory  or  not.  The  evidence  in- 
troduced by  the  defendant  established  the  fact  that  the  rates 
were  confiscatory  and  unreasonable.  Such  fact  i:?  admitted 
by  the  plaintiff,  for  the  purpose  of  this  appeal.  In  view  of 
appellant's  admission,  no  evidence  has  been  incorporated  in 
its  abstract,  and  none  was  necessary.  Under  the  record  be- 
fore us,  we  are  not  called- upon  to  pass  upon  the  question  of 
fact,  but  to  deem  it  established  that  the  ordinance  rates 
were  confiscatory.  The  question  put  to  us  is..  Was  the  evi- 
dence of  such  fact  admissible,  or  should  it  have  been  re- 
jected, as  being  immaterial?  It  is  our  judgment  that  the 
evidence  was  clearly  material,  and  therefore  admissible. 
The  legislature  could  not  confer  upon  the  city  council  any 
greater  legislative  power  than  it  possessed,  itself.  Such 
legislative  power,  whether  retained  by  the  legislature  or 
conferred  upon  the  city  council,  was  and  is,  at  all  times, 
necessarily  subject  to  the  constitutional  limitations.  In  the 
absence  of  a  contractual  obligation  to  perform,  confiscatory 
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and  unreasonable  rates  are  concededly  under  constitutional 
inhibition. 

The  authorities  cited  and  relied  on  by  appellant  are  cases 
which  have  arisen  in  other  states  upon  statutes  conferring 
the  right  of  contract,  and  all  of  them  involved  contractual 
obligations.  We  hold^  therefore,  that  the  evidence  in  ques- 
tion was  admissible,  and  was,  therefore,  properly  considered 
by  the  lower  court. 

III.  It  is  further  urged,  in  effect,  that  the  ordinance 
rates  are  presumptively  reasonable,  and  that  such  presump- 
tion continues  until  they  are  changed  by  a  proper  ordiuance. 
That  such  rates  are  presumptively  reasonable  is  to  be  con- 
ceded. The  burden,  therefore,  was  upon  the  utility  corpora- 
tion to  show  to  the  contrary.  At  this  point,  the  evidence 
referred  to  in  the  foregoing  division  was  admissible.  The 
contention  that  the  presumption  of  reasonable  rates  neces- 
sarily continues  until  new  ordinance  rates  are  adopted, 
cannot  be  sustained.  To  sustain  such  contention  would  be 
to  hold  that  the  utility  corporation  had  no  remedy,  what- 
ever •  the  facts  might  be,  if  the  city  council  refused  to 
amend  the  rates.  The  constitutionality  of  the  ordinance 
rates,  like  the  constitutionality  of  a  statute,  is  always  open 
to  challenge.  Indeed,  the  only  power  conferred  by  the  legis- 
lature upon  the  city  council  is  the  power  to  establish  reason- 
able rates,  and  not  unreasonable  ones.  To  enact  unreason- 
able rates,  therefore,  is  to  exceed,  not  only  its  constitutional 
power,  but  its  statutory  power  as  well.  Without  dwelling 
further  upon  the  details  of  the  argument,  it  is  enough  to 
say  that  the  ground  herein  covered  has  been  fully  covered  in 
our  previous  cases.  Cedar  Rapids  Gas  Light  Co.  r.  City  of 
Cedar  Rapids,  144  Iowa  426;  City  of  Tipton  v,  Tipton  lAght 
d  Heating  Co,,  176  Iowa  224;  Iowa  Railioay  d  Light  Co,  v. 
Jones  Auto  Co,,  182  Iowa  982;  Selkirk  v.  Sioiix  City  Qa^s 
d  Eleotrio  Co.,  188  Iowa  389. 

Some  question  is  raised  in  appellant's  argument  as  to 
the  effect  upon  the  defendant's  franchise  of  its  repudiation 
of  the. ordinance  rates.  That  question  is  in  no  manner  pre- 
sented upon  the  record  before  us.    We  have  no  occasion, 
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therefore,  to  paBs  upon  it.  We  are  not  holding  that  the 
corporation  can  enforce  an  excess  rate.  For  the  reasons 
herein  indicated,  the  decree  of  the  lower  court  is — Affirmed, 

Wbavbr,  C.  J.,  Pkbston  and  Salinger,  JJ.,  concur. 


E.  M.  Ward,  Appellant,  et  al..  Appellee,  v.  Thomas  Chbw, 

Appellee. 

APPBAI*  AND  EBBOB:     Trial  Theory  on  Appeal.    Plaintiff's  own 

1  pleaded  theory  of  his  cause,  acquiesced  in  by  his  coplaintiff, 
must  necessarily  he  controlling  on  appeal^ 

PABTKEBSHIP:     Accounting — Brroneous  Decree.     On   accounting 

2  and  division  of  partnership  assets,  it  is  manifest  error  to  de- 
cree the  diyision  of  the  property  in  kind  in  certain  fractional 
parts  to  each  partner,  and  to  require  a  partner  who  is  a  cred- 
itor of  the  firm  to  accept  a  naked  lien  on  each  allotted  share 
for  a  fractional  part  of  his  claim,  without  any  personal  Judg- 
ment for  such  claim,  and  without  any  remedy  to  enforce  his 
claim. 

Appeal  from  Woodbury  District  Court. — John  W.  Ander- 
son, Judge. 

i'  ■ 

July  6,  1920, 

Suit  in  equity  for  an  accounting,  and  for  a  division  of 
assets  in  which  the  three  parties  to  the  suit  were  jointly  in- 
terested. The  contending  .parties  are  the  plaintiff  Ward 
apd  the  defendant,  Chew.  Harris  joined  as  coplaintiff  with 
Ward.  The  defendant,  Chew^  filed  a  cross-bill,  asking  for 
partition  in  kind  of  the  assets,  which  consisted  of  real  es- 
tate.  The  decree  granted  the  relief  prayed  in  the  cross- 
petition.  The  plaintiff  Ward  has  appealed.  The  decree 
awarded  to  Harris  the  same  relief  as  was  awarded  to  Chew. 
Harris  had  not  prayed  the  relief  thus  awarded.    He  has  not 
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ft 
appealed;  nor  has  he  resisted  the  appeal  of  the  plaintiff. — 

Affitmed  on  condition;  otherwise,  reversed, 
Edwin  J.  Stason,  for  appellant. 
Henderson,  Frihourg  d  Hatfield,  for  appellee. 

Evans,  J. — Ward,  having  acquired  the  title  to  a  certain 
20-acre  tract  of  land,  entered  into  the  following  written 
agreement  with  Harris  and  Chew: 

"This  agreement,  made  and  entered  into  this  17th  day 
of  March,  1917,  by  and  between  E.  M.  Ward,  hereinafter 
called  party  of  the  first  part,  and  Thos.  Chew  and  Henry 
Harris,  hereinafter  called  parties  of  the  second  part,  wit- 
nesseth : 

"That  the  second  parties  are  to  have  a  working  interest 
in  the  S  Vs  of  NE  14  of  NE  14  Section  25,  Township  89  N., 
Range  48  W.  5th  P.  M.  and  that  they  are  to  receive  one  half 
of  all  profits  from  the  sale  of  the  above-described  land  over 
and  above  the  cost  price  of  the  same.  Tlie  carrying  charges 
are  to  be  settled  jointly  at  least  once  a  year." 

The  tract  had  been  acquired  by  Ward  only  a  brief  time 
before  the  date  of  the  foregoing  contract,  and  had  been  ac- 
quired for  the  pui*pose  of  entering  into  the  contract  herein 
set  forth.  Ward,  however,  paid  the  full  purchase  price 
therefor,  and  held  the  title  in  his  own  name.  The  mutual 
purpose  of  the  parties  in  entering  into  above  contract  was 
to  improve  said  tract,  and  to  plat  it  into  small  tracts,  and 
to  offer  the  same  for  sale  for  residence  purposes.  Pursuant 
to  this  plan,  the  parties  co-operated  for  a  year  or  more. 
Some  grading  was  done,  and  the  tract  was  platted  so  as  to 
comprise  100  lots,  none  of  which  had  been  sold,  up  to  the 
time  of  the  litigation. 

Friction  and  disagreement  arose,  as  between  Chew  and 
his  copartners,  to  such  an  extent  that'  they  were  not  on 
speaking  terms.  According  to  the  testimony  of  Ward  and 
Harris,  this  friction  resulted  from  the  bellicose  attitude  of 
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Chew,  who  took  the  liberty  of  shaking  his  '^fii^t  in  the  face" 
of  each  copartner.  This  was  only  faintly  denied  by  Chew, 
and  is  qualifiedly  admitted.  This  friction  rendered  further 
co-operation  in  their  enterprise  impracticable. 

Under  the  decree  of  the  district  court,  the  parties  were 
treated  aa  members  of  a  partnership^  the  assets  of  which 
partnership  consisted  of  the  real  estate  in  question.    This 

theory  is  strongly  combated  by  the  appel- 

^*  i^ror'-  trial     ^^^^'    I*  is  urged  by  him  that  the  agreement 

ap^S  °"         ^*^  ^^^  amount  to  a  partnership  agreement 

at  all;  and  that,  even  if  a  partnership  for 
any  purpose  might  be  inferred  from  the  agreement  and 
from  the  oral  understanding  and  the  conduct  of  the  parties, 
it  was  not  a  partnership  in  the  ownership  of  the  real  estate^ 
but  a  partnership  only  for  the  purpose  of  making  and  di- 
viding profits  from  the  sale  of  such  real  estate.  As  an  ab- 
stract legal  qxiestioH,  we  should  be  disposed  to  sustain  this 
contention.  Inasmuch,  however,  as  plaintiff,  in  his  original 
petition,  treated  the  real  estate  as  assets,  both  Ward  and 
Harris  joining  therein,  and  inai^nuch  as  the  only  relief 
asked  in  the  substituted  petition,  and  now  claimed  by  Ward, 
is  precisely  such  relief  as  could  be  demanded  by  him  on  the 
theory  of  partnership  and  partnership  assets,  we  shall 
adopt  the  theory  of  the  trial  court  in  that  regard,  for  the 
purpose  of  the  opinion. 

On  the  trial,  an  accounting  was  had,  and  the  result 
thereof  declared  in  the  decree.    There  were  no  creditors,  ex- 
cept that,  as  between  themselves,  the  members  of  the  part- 
nership were  creditors  thereof,  to  the  extent 

2.    Partner-  -     ,     .  ^ 

ship:  ac-         of  their  respective  contributions.     The  de- 

conntlnp :  «    -  , 

^rronpous  creo  of  the  trial  court  found  that  Harris  was 

entitled  to  a  credit  of  $267.09;  Chew  to  a 
credit  of  |771.35;  and  Ward  to  a  credit  of  $8,964.  There 
were  no  assets,  except  the  real  estate.  The  respective  «hare 
of  each  party  in  l!be  partnership  property  was  one  fourth 
each  to  Harris  and  Chew,  and  one  half  to  Ward.  The  relief 
prayed  by  Ward  was  that  the  resjyective  credits' due  the 
parties  be  adjusted,  and  that  the  real  estate  he  sold,  and 
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that  the  first  iiroceeds  thereof  he  applied  to  the  payment  of 
the  credit  due  to  himself,  and  that  the  remaining  proceeds 
he  divided  hetween  the  parties  in  the  proportion  ahove  in- 
dicated. 

The  relief  prayed  by  Chew  was  that  the  property  be  di- 
vided in  kind,  and  that  one  fourth  thereof  in  value  should 
be  set  apart  to  himself,  subject  only  to  a  lien  for  his  »hare 
of  the  amount  due  to  Ward.  It  will  be  seen  that  the  credit 
due  from  the  partnership  to  Chew  was  entirely  absorbed  by 
the  larger  credit  due  to  Ward,  and  that  the  net  result  of 
an  accounting  was  to  leave  Ward  as  sole  ultimate  creditor 
of  the  partnership.  Deducting  from  the  amount  advanced 
by  Ward  the  sum  of  the  credits  allowed  to  his  copartners,  it 
would  leave  a. net  amount  due  to  Ward  from  the  partner- 
ship of  f  7,925.56.  Of  this  sum,  his  copartners  were  liable 
to  him  for  |3,962.78.  This  latter  sum  was  apportioned  in 
the  decree  as  follows:  f  1,729.26  due  from  Chew,  and 
f2,233.52  due  from  Harris. 

The  figures  and  computations  thus  incorporated  in  the 
decree  are  not  complained  of  on  this  appeal.  The  com- 
plaint is  directed  to  the  form  of  the  relief  actually  granted. 

The  decree  ordered  a  partition  of  the  property  in  kind, 
and  refused  to  order  a  sale  of  any  part  thereof.  It  awarded 
one  fourlii  of  the  property  to  Chew,  subject  to  a  lien  in 
favor  of  Ward  for  f  1,729.26,  with  interest  from  April  16, 
1919.  It  appointed  a  commission  to  make  and  report  an 
equitable  partition.  It  gave  to  Chew  authority  to  sell  the 
lots  which  should  be  apportioned  to  him,  and  authorized 
him  to  receive  the  purchase  price  therefor.  It  also  ordered 
that  Chew  should  pay  over  to  Ward  the  "net  proceeds,  less 
commissions  and  expenses,  at  once,  at  the  said  divers  times, 
*  *  *  until  the  said  indebtedness  due  him  from  defendant, 
Thomas  Chew,  is  fully  paid."  It  further  ordered  that  Ward 
should,  on  request  of  Chew,  release  of  record  from  his  lien 
any  lot  for  which  he  had  received  the  full  net  proceeds  of 
sale. 

The  following  paragraph  from  the  decree  is  sufficiently 
illustrative  of  the  general  nature  of  the  relief  awarded : 


July  1920]  Waed  v.  Chisw  627 

"That  there  is  due  from  the  defendant,  Thomas  Chew,  to 
the  plaintiff  E.  M.  Ward,  the  sum  of  |1,729.26,  with  interest 
thereon  at  6  per  cent  per  annum  from  April  16,  1919,  and 
the  proceeds  of  the  sales  of  any  and  all  lots  by  the  defend- 
ant, Thomas  Chew,  of  and  from  the  lots  so  transferred  to 
and  owned  by  him  under  the  provisions  of  this  decree,  at 
the  times  the  same  are  paid  to  and  received  by  the  said 
Thomas  Chew,  being  the  net  proceeds,  less  commissions  and 
expenses,  shall  at  once,  at  the  said  divers  times,  He  paid  to 
the  plaintiff  E.  M.  Ward,  until  the  said  indebtedness  due 
him  from  defendant,  Thomas  Chew,  is  fully  paid;  and  the 
said  indebtedness  shall  be  and  remain  a  first  and  paramount 
lien  in  favor  of  the  plaintiff  E.  M.  Ward,  and  against  the 
lots  so  conveyed  to  the  said  defendant,  Thomas  Chew,  until 
the  said  indebtedness  is  fully  paid.  And  whenever  the  net 
proceeds  of  the  sale  of  any  lot  is  paid  in  full  to  the  plaintiff 
E,  M.  Ward,  he  shall  at  once,  on  request  of  the  said  Thomas 
Chew,  release  in  writing  of  record  in  the  office  of  the  clerk  of 
the  district  court  of  Woodbury  County,  Iowa,  duly  exe<!uted 
and  acknowledged,  the  said  lot  from  the  lien  given  by  this 
decree  against  said  lot;  and  whenever  said  indebtedness  of 
fl,729.26,  with  accruing  interest,  is  fully  paid,  the  plaintiff 
E.  M.  Ward  shall  at  once,  in  writing,  duly  executed  and 
acknowledged,  and  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court  of  Woodbury  County,  Iowa,  satisfy  and  dis- 
charge the  lien  of  this  judgment  and  decree,  as  against  the 
said  Thomas  Chew,  and  as  against  the  lots  so  transferred 
to  him  by  the  plaintiff  E.  M.  Ward." 

No  personal  judgment  was  allowed  to  Ward  against 
Chew;  nor  was  Ward  awarded  any  right  to  execution,  spe- 
cial or  general;  nor  was  he  awarded  any  other  remedy  for 
the  enforcement  of  the  collection  of  the  amount  due  him. 
No  right  was  reserved  to  Ward  to  disapprove  a  sale  for  in- 
adequacy of  price  or  for  excess  of  commissions  or  expenses, 
nor  any  right  to  enforce  a  sale  under  any  circumstances. 

We  think  the  decree  waiJ  clearly  erroneous,  in  that  it 
ignored  the  elementary  rights  of  Ward.  As  between  him 
and  his  copartners,  he  was  a  creditor  of  the  partnership  to 
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the  extent  of  the  net  amount  advanced  by  him  over  and 
above  the  amounts  advanced  by  his  copartners.  The  first 
liability  of  the  partnership  and  its  assets  was  for  the  pay- 
ment of  such  indebtedness.  Until  such  indebtedness  was 
paid,  there  was  nothing  to  divide,  as  between  the  partners. 
Nor  could  Ward  be  required  to  split  his  claim  against  the 
partnership,  or  to  submit  to  an  apportionment  of  it  as  sep- 
arate claims  against  the  respective  moieties  of  his  copart- 
ners. Nor  could  he  be  required  to  release  his  lien  upon  a 
part  of  the  partnership  property  upon  a  partial  payment. 
He  was  legally  entitled  to  receive  all  his  claim  out  of  the 
partnership  assets,  before  there  could  be  any  moiety  to 
award  to  the  copartners.  If  the  partnership  assets  should 
prove  insufficient  to  pay  the  claim,  he  was  legally  entitled 
to  a  personal  judgment  for  contribution  against  each  co- 
partner. The  decree  entered  would  be  an  adjudication 
which  would  bar  him  forever  from  claiming  contribution 
for  a  deficiency,  and  which  would  bar  him  also  from  any 
further  judicial  remedy  for  foreclosing,  or  for  enforcing  his 
lien  against  the  partnership  property  in  the  hands  of  his 
copartners.  The  effect  of  the  decree  is  to  permit  Chew  to 
operate  for  an  unlimited  time  upon  the  capital  of  Ward, 
without  personal  liabUity  even  for  the  interest  that  accrues 
thereon.  It  might  be  deemed  advantageous  by  Chew  to  car- 
ry this  property  for  8  or  10  years  or  more.  If  he  chose  to  do 
so.  Ward  would  have  no  power,  under  this  decree,  to  inter- 
fere. If.  such  delay  were  to  prove*  disastrous  or  unwise, 
Chew  could  abandon  the  property  to  its  lien,  and  ^e  himself 
free  from  personal  liability;  or  he  might  hold  it  for  8  or  10 
years  longer,  to  await  better  times.  In  so  far,  therefore,  as 
the  decree  withheld  from  Ward  the  right  to  enforce  payment 
of  the  amount  due  him.  out  of  the  partnership  property,  and 
withheld  from  him  the  right  of  personal  judgment  against 
his  copartners  for  contribution  in  case  of  deficiency,  it  was 
erroneous. 

The  same  kind  of  relief  awarded  to  Chew  was  awarded 
to  Harris,  likewise.  As  already  indicated,  Harris  did  not 
ask  Huch  relief,  nor  has  he  resisted  Ward's  appeal.     It  is 
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possible  that  a  formal  reversal  of  the  decree  can  be  avoided 
by  the  performance  of  conditions  which  would  render  its 
error  nonprejudicial.  If  the  appellees  are  ready  and  able  to 
pay  forthwith  to  Ward  the  amount  due  him,  as  found  in  the 
decree,  a  showing  to  that  effect  may  be  made  in  this  court 
within  30  days  from  the  filing  of  this  opinion.  If  satisfac- 
tory showing  to  such  effect  be  made,  it  would  save  inter- 
ference with  the  partition  ordered  under  the  report  of  the 
commissioners,  and  would  avoid  possible  confusion  of  title, 
in  the  event  that  sales  have  been  made,  pending  tlie  appeal. 
The  case  will  be  reserved  here  until  further  order,  in  order 
to  give  appellees  the  opportunity  here  suggested. 

If  the  condition  here  siiggested  is  met,  the  case  will  be 
affirmed  on  such  condition;  otherwise,  reversed.  In  either 
event,  costs  in  this  court  will  be  taxed  to  appellee  Chew. — 
Affirmed  on  condition;  othericise,  reversed. 

Weaver,  C.  J.,  Prbston  and  Salinger,  JJ.,  concur. 


John  W.  Watson,  Appellant,  v.  Mississippi  Riveu  Power 

Company,  Appellee. 

NAVIGABLE  WATERS:  Navigation  Under  Unsafe  Conditions — 
Negligence.  The  owner  of  a  boat  on  navigable  waters  who,  on 
encountering  such  darkness  as  renders  navigation  unsafe,  fails 
to  anchor,  as  required  by  Federal  statutes,  Is  guilty  of  negli- 
gence per  8€, 

Appeal  from  Lee  District  Court. — W.  S.  Hamilton,  Judge. 

March  12,  1920. 

Rehearing  Denied  July  6,  1920. 

Action  at  law  to  recover  damages  alleged  to  have  been 
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occasioned  by  negligence  of  the  defendant  to  a  boat  owned 
by  the  Steiner  Amusement  Company,  which  has  assigned  to 
the  plaintiflf  its  claim  for  compensation.  There  was  a  di- 
rected verdict  and  judgment  for  the  defendant,  and  plaintiff 
appeals. — Affirmed. 

Hughes,  Rankin  d  Doland,  for  appellant. 

A,  W.  O'Hara,  George  B.  Stewart,  J.  0.  Boyd,  and  Hazen 
/.  Sawyer,  for  appellee. 

Weaver,  C.  J. — The  Amusement  Company  was  an  organ- 
ization engaged  in  giving  theatrical  exhibitions  at  cities  and 
towns  along  the  course  of  the  Mississippi  River.  It  owned 
and  operated  a  steamboat,  "Dixie,"  110  feet  in  length,  and 
an  amusement  or  show  boat,  about  150  feet  in  length.  The 
latter  craft  was  in  barge  form,  having  no  motive  power  of 
its  own,  and  was  moved  from  place  to  place  by  being  placed 
in  front  of  the  steamboat  and  pushed  by  its  power.  H.  E. 
Steiner,  president  and  manager  of  the  company,  was  also 
the  captain  of  the  boat,  and  John  H.  Brown  was  mate,  and 
one  Dietz  its  only  licensed  pilot.  The  theatrical  company, 
some  30  or  40  people  in  all,  was  transported  on  the  steamer 
and  barge,  as  was  also  its  outfit  of  accessories. 

The  company,  with  its  boats,  was  at  the  city  of  Mont- 
rose, Iowa,  on  the  night  of  May  10,  1915,  intending,  on  the 
following  morning,  to  go  therefrom  to  the  city  of  Nauvoo, 
Illinois,  on  the  opposite  side  of  the  river.  This  part  of  the 
river  is  above  the  defendant's  great  power  dam,  and  the 
general  level  of  the  water  at  this  point  has  been  raised 
some  12  to  15  feet  above  its  natural  flow  at  ordinary  stages. 
Between  Montrose  on  the  west  and  Nauvoo  on  the  east,  there 
intervene  two  islands,  known  as  Kimball  and  Dundy.  Kim- 
ball Island  lies  to  the  north,  and  is  separated  from  Dundy 
Island  on  the  south  by  what  is  called  the  ferry  channel, 
about  100  yards  in  width.  For  navigation  between  Mont- 
rose and  Nauvoo,  there  seem,  at  this  time,  to  have  been 
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three  recognized  routes  or  channels.  The  only  one  which 
was  marked  by  bnoys  passed  from  Montrose  aronnd  the 
south  end  of  Dundy  Island.  Another,  unmarked,  kept  to  the 
north  from  Montrose,  and  thence  around  the  north  end  of 
Kimball  Island.  The  third,  also  unmarked,  we  have  al- 
ready mentioned  as  passing  between  the  two  islands.  This 
latter  route  was  the  one  usually  taken  by  the  ferry  boat  ply- 
ing between  the  two  cities,  and  occasionally  by  other  boats. 

On  the  morning  in  question,  the  boat  and  barge  of  the 
Amusement  Company  undertook  to  make  the  passage  be- 
tween the  islands,  and,  in  so  doing,  the  steamer  struck  an 
obstruction,  alleged  to  have  been  a  submerged  stump,  with 
the  result  that  she  sank  in  12  feet  of  water.  The  steamer 
was  subsequently  raised  and  repaired  at  very  considerable 
expense.  It  is  for  the  damage  so  done  to  the  boat  and  to  the 
property  thereon  and  for  other  consequential  injuries  tha*t 
this  action  is  brought. 

The  defendant  is  charged  with  liability  for  the  losses  so 
suffered  by  reason  of  its  alleged  negligence  in  removing  the 
timber  from  the  submerged  parts  of  these  islands,  and  leav- 
ing the  stumps  of  trees  standing  at  such  heights  as  to  ob- 
struct the  navigation  and  render  it  dangerous. 

The  charge  of  negligence  is  denied  by  the  defendant, 
wtdch  also  claims  that  the  accident  to  the  boat  was  oc- 
casioned by  the  negligence  of  its  owner  and  its  servants 
and  pilot  having  the  boat  in  charge. 

At  the  close  of  all  the  evidence,  the  trial  court  sustained 
the  defendant's  motion  for  a  directed  verdict,  on  the  ground 
that  the  contributory  negligence  of  the  Amusement  Com- 
pany was  conclusively  established.  In  so  ruling,  the  court 
stated  to  the  jury  the  reasons  for  its  ruling.  Prom  that 
statement,  we  quote  as  follows: 

"The  defendant,  the  Mississippi  River  Power  Company, 
had  authoMty  from  the  government  of  the  United  States  to 
build  this  dam.  That  building  of  the  dam  would  necessarily 
raise  the  water  of  the  river  above  the  dam.  Before  this 
water  was  raised,  the  Mississippi  River  PoAver  Company 
cleared  off  the  timber  from  certain  islands.    The  raising  of 
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the  wrfter  would  necessarily  change  what  may  be  called  the 
topography  of  the  river.  Before  the  raising  of  the  water, 
these  islands  were  cleared  of  timber, — if  not  wholly,  to  a 
large  extent.  Among  the  islands  cleared  off  in  whole,  I 
think,  were  the  islands  known  as  Kimball's  Island  and 
Dundy's  Island,  both  lying  between  the  town  of  Montrose, 
Iowa,  and  Nauvoo,  Illinois.  In  clearing  the  island  of 
Dundy,  it  seems  to  be  established  by  the  evidence  that  at 
least  one,  if  not  more,  stumps  of  trees  were  left  standing,  at 
a  height  of  at  least  five  feet.  This  clearing  was  done  early 
in  1913,  and  the  water  was  raised  in  the  same  year,  flood- 
ing these  islands.  Before  the  change  in  tJhe  level  of  the 
water,  there  had  existed  three  channels;  and,  in  speaking  of 
the  river  now,  I  will  refer  to  up  the  river  as  being  north. 
There  was  one  channel  used  from  Montrose  on  the  west 
bank  which  went  north  and  around  Kimball  Islajid,  Kimball 
Island  being  the  island  lying  north  of  Dundy  Island,  and 
another  channel,  marked  by  buoys,  which  went  south  and 
around  the  lower  end  of  Dundy  Island,  and  the  third  chan- 
nel, which  wa*s  used  by  the  ferry  boat,  and  perhaps  to  some 
extent  by  the  larger  boats,  which  was  known  as  the  ferry 
channel,  and  which  has  been  described  as  being  1(K)  yards 
wide  between  the  lower  or  southern  point  of  Kimball  Island 
and  the  upper  or  northern  point  of  Dundy  Island. 

"Now,  the  Steiner  Amusement  Company,  on  the  Sunday 
before  this  accident,  had  shown  at  the  town. of  Nauvoo.  the 
pilot  of  the  boat  being  one  Edward  Dietz,  who  had  piloted 
the  boat  from  the  town  of  Nauvoo  over  to  the  town  of  Mont- 
rose, where  they  had  shown  the  evening  before.  May  11,  1915. 
Now,  at  this  time,  there  was  but  one  of  these  channels 
marked  by  buoys,  and  that  was  the  one  running  south  from 
Montrose,  around  the  southern  point  of  Dundy  IsJ^-ud,  and 
out  into  the  river  or  hike.  The  ferry  channel,,  w^s  not 
marked  by  any  buoys.  On  the  morning  of  May  11,  1915, 
about  the  hour  of  4  o'clock  in  the  morning,  the  boat  Dixie 
was  taken  from  the  landing  at  Montrose,  being  backed  out 
by  the  pilot,  Edward  Dietz.  The  boat  had  in  front  of  it  ^n 
amusement  barge,  called  America.     Upon  that  barge  was 
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located  a  pilot  house,  and  from  tliat  pilot  house,  the  pilot 
apparently  steered.  The  evidence  is  undisputed  that  nnv- 
igating  such  a  steamer  as  the  Dixie,  \Yith  a  barge  of  that 
character  in  front  of  it,  was  a  different  proposition  from 
the  operation  of  the  steamer  Dixie  by  itse]f.  Now,  a  craft, 
in  navigating  the  Mississippi  River,  navigates  it  under  well- 
defined  rules  and  regulations.  Many  of  these  regulations 
are  by  virtue  of  the  statutes  of  the  United  States.  A  craft 
such  as  the  Dixie  could  not  be  operated,  in  the  exercise  of 
due  care,  except  by  one  who  knew  the  river ;  and  the  govern- 
ment recognizes  that  fact,  because  the  government  provides 
for  the  licensing  as  pilots  men  who  know  the  river.  .  They 
must  be  men  who  ajre  familiar  with  the  river,  Avith  its  chan? 
nel,  witli  its  sand  bars,  with  its  snags,  with  its  rocks,  with 
its  sinuosities ;  they  must  be  experienced  men ;  and,  for  that 
reason,  they  are  examined  by  the  United  States  government 
as  to  their  familiarity  with  the  portion  of  the  river  over 
which  they  expect  to  pilot  vessels;  and  persons  who  pass 
this  examination  are  what  are  known  as  licensed  jnlots. 
Edward  Dietz  was  such  a  licensed  pilot.  lie  held  a  license 
from  the  government  as  a  pilot  from  Dubuque,  Iowa,  down 
the  river, — at  any  rate  the  territory  in  question  was  em- 
braced in  the  territory  covered  by  his  license;  and,  in  addi- 
tion to  that,  he  had  navigated  this  same  steamer  Dixie  the 
summer  previous  to  the  accident.  He  started  from  the  har- 
bor of  Montrose  on  the  morning  of  May  11th,  at  four  o'clock. 
The  evidence  shows  that  this  was  a  hazy  morning, — not  a 
clear  morning,  by  any  means.  He  tells  in  his  own  testimony 
just  what  took  place.  He  says :  *When  we  were  at  Mont- 
rose, the  morning  of  the  accident.  Brown  and  I  had  a  talk 
about  taking  the  boat  and  barge  out,  and  about  which  chan- 
nel I  should  take.  I  told  him  we  had  better  go  down  around 
the. foot  of  the  island,  because  we  could  not  see  the  marks 
through  the  slough;  and  he  said  he  could  see  them  plain.' 
Then  he  was  asked,  'After  this  talk,  did  you  take  the  boat 
out  yourself,  or  did  Brown  take  the  wheel?'  to  which  he  re- 
plied: *I  backed  the  boat  out  from  the  land  myself,  and 
was  going  down  through  the  slough,  through  the  main  chan- 
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nel;  and  he  said  for  us  to  hnrry  out  as  fast  as  we  could,  to 
get  out  of  the  lake  before  the  wind  raised ;  he  said  he  could 
see  the  hole  between  the  two  islands  where  the  slough  was, 
and,  if  I  let  him  have  the  wheel,  he  could  take  the  boat 
through.  I  let  him  have  the  wheel,  and  stood  right  behind 
him.  At  the  time,  I  could  not  see  but  one  end  of  the  hole 
through  between  the  islands.'  I  need  not  read  much  more 
of  this  testimony,  except  the  question,  *What,  if  anything, 
prevented  you  from  seeing  the  hole  between  the  islands?'  to 
which  he  answered,  *It  was  hazy, — kind  of  a  smoke,  rather. 
You  could  not  see  both  ends,  and  you  couldn't  see  clear 
through.  That  was  the  reason  I  would  not  take  the  boat 
through  myself.'  Brown  was  the  mate,  who  took  the  wheel, 
and  undertook  to  go  through  this  ferry  channel ;  and  I  may 
say  that  it  has  been  established  by  the  evidence  that  he  went 
out  of  the  channel  150  feet,  and  struck  a  snag,  or  one  of 
these  stumps  left  by  the  Power  Company  on  the  upper  end 
of  Dundy  Island,  within  a  short  distance  of  where  the 
Dixie  sunk.  A  pilot  has  peculiar  responsibilities;  so  has  a 
captain.  The  captain  is  the  man  who  has  control  of  the 
boat ;  the  mate  is  the  man  who  acts  in  place  of  captain  when 
the  captain  is  off  watch.  He  has  charge  of  the  boat  when  the 
captain  is  off  watch. '  He  has  charge  of  the  men  and  of 
the  boat,  but  that  authority  ceases,  the  moment  the  pilot 
takes  the  wheel  and  the  boat  starts  on  its  trip  on  the  water. 
The  pilot  then  becomes  the  supreme  dictator,  and  certain 
well-defined  dutiea  devolve  upon  him.  One  of  these  duties 
is  that  provided  by  the  Revised  Statutes  of  the  United 
States,  Section  4487,  as  follows:  'On  any  steamer  navigat- 
ing rivers  only,  when,  from  darkness,  fog,  or  other  cause,  the 
pilot  on  watch  shall  be  of  opinion  that  the  navigation  is 
unsafe,  *  ♦  •  the  vessel  shall  be  brought  to  anchor,  or 
moored  as  soon  as  it  can  be  prudently  done.'  It  is  also 
provided  that,  if  he  does  go  on,  it  is  at  his  own  risk ;  and,  in 
such  case,  both  he  and  the  owners  of  such  steamer  ^^hall  be 
held  responsible  for  all  damages  which  may  arise. 

^*In  order  to  recover,  in  a  case  like  this,  the  plaintiff 
must  establish,  not  only  that  the  defendant  was  negligent, 
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but  that  the  injury  which  he  sustained  came  about  without 
any  negligence  on  his  part,  contributing  thereto  in  any 
degree;-  and,  unless  these  two  facts  are  established,  he  can- 
not recover.  If  either  of  these  facts  is  not  established  by 
the  evidence,  if  he  fails  to  establish  both  of  these  facta,  it 
is  the  duty  of  the  court  to  direct  a  verdict.  No  contributory 
negligence  can  be  blamed  on  the  defendant.  But  the  plain- 
tiff avers  that  a  person  has  a  right  to  navigate  this  whole 
river.  There  is  no  question  about  that ;  but,  in  the  naviga- 
tion of  the  river,  he  must  exercise  due  care  on  his  part,  and 
he  must  follow  the  regular  channel ;  and  I  think  the  law  of 
the  United  States  is  that,  if  he  goes  out  of  this  channel,  he 
does  so  at  his  own  risk ;  but,  if  he  goes  out  of  this  channel 
without  any  fault  on  his  part,  the  case  is  different,  and  in 
such  case,  gentlemen,  I  would  not  direct  a  verdict,  but,  on 
the  question  of  negligence,  I  would  leave  it  to  you  gentle- 
men to  say  whether  or  not,  under  all  the  facts  and  circum- 
stances of  going  out  of  tlie  channel,  it  imputed  contributory 
negligence  on  the  part  of  the  plaintiff." 

This  statement  of  the  facts,  which  we  approve,  renders 
it  unnecessary  for  us  to  discuss  the  legal  propo>sitions  urged 
by  counsel  upon  the  question  of  defendant's  negligence,  ^ye 
may  concede,  for  the  purposes  of  the  case,  the  soundness  of 
the  plaintiff's  contention  in  this  respect,  but  the  concession 
avails  nothing,  in  face  of  the  clear  and  decisive  proof  of  the 
negligence  of  plaintiff's  assignor. 

The  judgment  of  the  district  court  is — Affirmed. 

Evans,  Prbstok,  and  Salinger,  JJ.,  concur. 
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Solomon  Weekly,  Appellee,  v.  Harry  T.  Yost,  Appellant. 

VENDOB  Ain>  FUBCHABEB:  Mutual  Mistake  in  Acreage.  Mutual 
mistake  in  the  acreage  of  land  bought  at  an  agreed  price  per 
acre  gives  right  to  a  vro  tanto  reduction  in  price,  or  to  a  pro 
tanto  return,  if  the  price  is  paid  before  discovery  of  the 
mistake. 

Appeal  from  Decatur  District  Court, — Thomas  L.   Max- 
well, Judge. 

July  6,  1920. 

Suit  in  equity  to  reform  a  contract  of  purchase  of  real 
estate,  and  to  recover  from  the  seller  the  excess  purchase 
price  paid  therefor  by  the  purchaser  by  the  mutual  mistake 
of  the  parties.  This  excess  payment  arose  out  of  a  shortage 
of  acreage  in  the  tract  purchased.  There  was  a  decree  for 
the  plaintiff,  and  the  defendant  has  appealed. — Affirined.  . 

McGrinnia  &  Mc&innis^  for  appellant. 

B.  M.  Russell  and  Baker  d  Parrish,  for  appellee. 

Evans,  J. — In  November,  1911,  the  plaintiff  purcliased, 
by  written  contract,  from  the  defendant  a  certain  farm,  do- 
scribed  in  the  contract  as  containing  "200  acres  more  or 
less."  The  consideration  named  was  J21,500.  The  farm 
contained,  in  fact,  only  192.55  acres,  leaving  a  shoi'tago  of 
7,45  acres.  This  fact  being  discovered  by  the  plaintiff  some 
time  after  the  purchase,  he  brought  this  suit  to  recover  the 
excess  amount  paid. 

It  is  the  contention  of  plaintiff  that  the  price  agreed 
upon,  preliminary  to  the  contract  of  sale,  was  |107.50  per 
acre;  whereas  it  is  the  contention  of  the  defendant  that  a 
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lump  sum  of  |2I,500  was  agreed  on,  without  any  regard  to 
price  per  acre.  This  presents  the  only  issue  of  fact  or  law 
involved  in  the  case. 

The  farm  involved  is  located  in  Decatur  County.  The 
plaintiff  was  a  resident  of  Keokuk  Ck>unty.  He  had  ^o 
prior  acquaintance  with  the  farm  or  with  the  defendant. 
The  defendant  luul  listed  the  farm  for  sale  with  land 
agents,  who  advertised  the  same  as  a  ''200-acre"  farm,  for 
sale  at  $110  per  acre.  This  advertisement  came  to  the  no- 
tice of  the  plaintiff,  and  brought  him  in  contact  with  the 
agents.  This  advertisement  was  a  clear  representation 
that  the  farm  contained  200  acres,  and  Aat  its  value  was 
predicated  upon  its  acreage.  This  is  not  a  case  of  inaccu- 
racy in  the  government  survey:  that  is  to  say,  it  is  not  a 
case  where  the  government  subdivisions  fall  short  of  their 
purported  area  by  actual  measurements.  This  farm  had 
formerly  contained  200  acres,  but  small  tracts  had  been 
sold  therefrom,  so  as  to  reduce  its  acreage  to  the  number 
above  indicated.  The  defendant  himself  had  owned  the 
farm  only  one  year.  He  himself  believed  it  contained  200 
acres.  His  land  agents  believed  to  the  same  effect.  The 
trial  court  found  that  the  parties  were  mutually  mistaken. 
From  such  finding  there  is  little  escape,  upon  this  record. 
The  really  disputed  question  is  whether  the  parties  had 
agreed  upon  f  107.50  as  a  price  per  acre.  On  tliis  question, 
the  evidence  is  in  conflict.  The  circumstances  are  all  cor- 
roborative of  the  plaintiff's  contention.  So  far  as  appears, 
the  land  was  of  uniform  quality,  and  one  acre  thereof  was 
as  valuable  as  another.  It  is  not  a  case  where  a  farm  in- 
cludes valuable,  tillable  lands  on  the  one  hand,  and  non- 
tillable  lands,  of  little  value,  on  the  other  hand.  In  such  a 
case,  the  value  of  the  farm  would  be  predicated  largely  upon 
the  valuable  land  contained  therein,  rather  than  upon  its 
whole  area.  In  such  a  case,  the  fact  that  a  lump  sum  was 
agreed  upon  could  be  found  more  readily  than  otherwise. 

The  advertisement  to  which  the  plaintiff  responded  fixed 
an  acre  valuation  in  express  terms  at  f  110.  Later,  a  reduc- 
tion of  f500  from  the  total  purchase  price  was  agreed  to 
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by  the  seller.  If  the  plaintiff  had  accepted  the  advertised 
offer  to  sell  at  f  110  per  acre,  he  would  have  been  required 
to  pay,  upon  the  actual  acreage,  only  |21,175.  However, 
he  paid  |325  more  than  such  amount,  after  receiving  a  sup- 
posed reduction  of  f  500. 

A  careful  examination  of  the  record  satisfies  us  that  the 
finding  and  conclusions  of  the  trial  court  were  fully  jus- 
tified. Fisher  v.  Trwmhauer  <t  Smith,  160  Iowa  255 ;  Cktrd- 
tier  V.  Kihurz,  184  Iowa  1268.  The  decree  is,  therefore,— 
Affirmed. 

Wbavbr^  C.  J.,  Preston  and  SAiiiNOHB,  JJ.,  concur. 


John  Yonota  et  al.,  Appellants,  v.   Prank   Modrachbk 

et  al.,  Appellees. 

HIGHWAYS:  Damages  Consequent  on  Vacation — Appeal.  No  ap- 
peal lies  from  the  disallowance  by  the  board  of  supervisors  of 
claims  consequent  on  the  vacation  of  the  highway. 

Appeal    from    Cedar    District    Court, — John    T.    Mofpit, 

Judge. 

July  6,  1920. 

On  July  21,  1915,  John  Gladfelter  and  three  others  filed 
their  petition  to  the  board  of  supervisors  of  Cedar  County, 
praying  that  "a  road  commencing  at  a  point  80  rods  and  20 
feet  south  of  the  northwest  corner  of  Section  21,  Township 
80  north.  Range  3  west  of  the  5th  P.  M.,  and  running  thence 
south  on  the  section  line  between  Secticms  21  and  20  until 
it  intersects  Cedar  River,  be  vacated.*'  The  commissioner 
appointed  by  the  county  auditor  reported  in  favor  of  the 
vacation  of  the  highway,  on  March  21,  1918,  and  on  April 
8th  following,  John  Yonota,  Jr.,  filed  a  claim  for  damages 
consequent  on  said  vacation,  and,  three  days  later*,  John 
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Yonota  filed  a  like  claim  for  $1,000  damages.  Thereupon, 
appraisers?  were  appointed,  as  provided  by  Section  1499  of 
tlie  Code,  and  later  reported  that  no  damages  would  result 
from  the  vacation  proposed.  Ol)jections  to  said  vacation 
had  been  filed  May  4^  1918,  for  that  ^^said  road  is  the  only 
road  reaching  the  said  river  for  many  miles,  and  the  same 
is  the  only  highway  that  is  laid  out  reaching  lands  of  eTohn 
Yonota  lying  on  the  said  river,  and  is  the  only  highway 
that  is  available  for  John  Yonota,  Jr.,  who  owns  5  acres  of 
land  lying  east  of  the  said  highway  about  40  rods."  On 
June  2d  following,  the  board  of  supervisors  entered  an  or- 
der denying  the  claims  for  damages,  and  vacating  the  road. 
Thereupon,  an  appeal  to  the  district  court  was  effected. 
That  court  sustained  a  motion  to  dismiss  such  appeal,  on 
the  ground  that  no  appeal  may  be  taken  from  an  order  by 
the  board  of  supervisors  denying  damages  on  vacation  of  a 
highway.  From  this  order  John  Yonota  and  John  Yonota, 
Jr.,.  appeal. — Affirmed. 

C.  J.  Lynch,  for  apx>ellant8. 

J,  C.  France,  for  appellees. 

Ladd,  J. — The  only  issue  raised  on  this  appeal  is  whether 
a  claimant  for  damages  consequent  on  the  vacation  of  a 
highway  by  the  board  of  supervisors  may  appeal  from  its 
order  denying  allowance  thereof,  to  the  district  court. 
The  case  is  ruled  by  Chrave  v.  Allen,  92  Iowa  519.  Miat 
decision  was  based  ob  Brady  v.  Shmkle,  40  Iowa  576,  hold* 
ing  that  damages  were  not  allowable  for  vacation  of  a 
highway  by  the  board  of  supervisors.  It  is  said  that  this 
and  like  cases  were  overruled  by  McCann  v,  Clarke  County, 
149  Iowa  13,  and  it  is  so  said  in  that  opinion.  Such  was 
not  the  effect  of  that  decision.  The  reas^oning  on  which 
Brady  v.  Shmkle  and  like  cases  rest,  was  disapproved  in 
holding  that  recovery  of  damages  x)eculiar  to  the  complain- 
ant's property,  and  not  shared  by  the  public  generally,  may 
be  recovered.     But  that  was  an  action  instituted  in  the 
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district  court,  and  not  brought  there  by  appeal  from  an 
order  by  the  board  of  supervisors,  and  therefore  the  right 
to  appeal  therefrom  was  not  involved.  Nor  was  this  in- 
quiry touched  in  Heery  r.  Roberts,  186  Iowa  01.  An  exam- 
ination of  the  statutes  relative  to  the  establishment,  altera- 
tion, and  vacation  of  highways  leads  to  the  conclusion  that 
there  is  neither  provision  for  the  filing  of  a  claim  for  dam- 
ages consequent  upon  the  vacation  of  a  highway  or  for  an 
appeal  from  the  order  of  the  board  of  supervisors  vacating 
the  same.  *  Section  1493  of  the  Code  provides  that : 

"If  the  commissioner's  report  is  in  favor  of  the  estab- 
lishment, alteration  or  vacation  of  the  road,  it  shall  show 
the  number  of  bridges  required,  and  the  probable  cost 
thereof;  and  the  auditor  shall  appoint  a  day,  not  less  thau 
sixty  nor  more  than  ninety  days  from  sxich  time,  when  the 
petition  and  report  will  be  acted  upon,  on  or  before  which 
day  all  objections  to  the  establishment,  alteration  or  vaca- 
tion of  the  road,  and  all  claims  for  damages  by  reason  of 
its  establishment  or  alteration,  must  be  filed  in  the  au- 
ditor's office." 

Note  that  objections  to  the  vacation  of  the  road  may  be 
filed,  but  only  claims  for  damages  by  reason  of  establish- 
ment or  alteration!  The  following  section  directs  the  au- 
ditor to  fix  a  day  for  hearing,  and  the  next  section  there- 
after prescribes  the  notice  thereof  to  be  given,  requiring, 
among  other  things,  that  "all  objections  thereto,  or  claims 
for  damages  must  be  filed,"  on  or  before  a  designated  date. 
Section  1499  of  the  Code  provides  for  the  appointment  of 
"three  disinterested  electors  of  the  county  as  appraisers,  to 
assess  the  amount  of  damages  any  claimants  may  sustain 
by  reason  of  the  establishment  or  alteration  of  such  road." 
Note  that  no  provision  appears  for  the  appraisement  of 
damages  consequent  from  vacation  of  a  highway.  Section 
1501  of  the  Code  reads: 

"When  the  time  for  final  action  arrives,  the  board  may 
hear  testimony,  receive  petitions  for  and  remonstrances 
against  the  establishment,  vacation  or  alteration*  as  the 
case  may  l>e,  of  such  road,  and  may  establish,  vacate  or 
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alter,  or  refuse  to  do  so,  as  in  their  judgment,  founded  on 
the  testimony,  the  public  good  may  reqxiire.  Said  board 
may  increase  or  diminish  the  damages  allowed  by  the  ap- 
praisers, and  may  make  sxich  establishment,  vacation  or 
alteration  conditioned  upon  the  payment,  in  whole  or  in 
part,  of  the  damages  awarded,  or  expenses  in  relation 
thereto." 

As  the  appraisers  were  not  authorized  to  allow  dam- 
ages, these  might  not  be  increased  or  diminished  by  the 
board  of  supenisors,  and  the  last  clause  cannot  well  be 
construed  as  authorizing  the  allowance  of  damages  conse- 
quent on  the  vacation  of  a  road.  A  highway  might  be 
vacated  in  part  or  wholly,  and  another  established  or  al- 
tered in  the  same  order  entered  by  the  board,  and  payment 
of  damages  consequent  on  alteration  or  establishment 
would  be  required  as  a  condition  precedent  to  the  order's 
being  effective.  This  conclusion  !s  confirmed  by  Code 
Section  1513,  which  reads: 

"Any  applicant  for  damages  caused  by  the  establish- 
ment or  alteration  of  any  road  may  appeal  from  the  final 
decision  of  the  board  to  the  district  court  of  the  county  in 
which  the  land  lies,  notice  of  which  <appeal  must  be  served 
on  the  county  auditor  within  twcntv  days  after  the  decision 
is  made.  If  the  road  has  been  established  or  altered  on 
condition  that  the  petitioners  therefor  pay  the  damages, 
such  notice  shall  be  served  on  the  foxir  persons  first  named 
in  the  petition,  if  there  be  that  many  residing  in  the  county, 
in  the  manner  in  which  an  original  notice  may  be  served." 

Only  applicants  "for  damages  caused  by  the  establish- 
ment or  alteration  of  any  road"  are  authorized  to  appeal, 
and,  as  plainly  appears,  claims  for  damages  caused  other- 
wise than  by  the  establishment  or  alteration  may  not  be 
filed.  Evidently,  the  statutes  i^eferred  to  proceed  on  the 
theory  of  Brady  r.  Shinklc,  supra,  that  injury  distinct  and 
apart  from  that  suffered  by  the  public  generally  is  not 
caused  by  the  vacation  of  a  highway.  Whether  damages 
may  be  recovered  by  claimants  in  an  independent  action,  as 
was  sought  in  McCann  v.  Clarke  County,  supra,  we  express 
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no  opinion.  What  we  do  siiy,  is  that  the  statutes  do  not 
authorize  the  filing  of  a  claim  for  damages  consequent  on 
the  vacation  of  a  highway  with  the  county,  or,  if  filed,  the 
allowance  for  such  damages  by  the  board  of  supervisors,  or, 
if  not  allowed,  appeal  therefrom  to  the  district  court. — 
Affirmed. 

Wbavbb,  C.  J.,  Gaynor  and  Stbvkns,  JJ.,  concur. 


SoFiH  Blazek,  Appellee,  v.  John  Telbcky,  Appellant. 

DEEDS:  Quitclaim  of  Easement — ^Fraud.  A  quitclaim  of  a  private 
way  passes,  at  best,  but  an  easement.  Ehrldence  held  wholly 
Insufficient  to  show  fraud  in  obtaining  such  a  conveyance. 

Appeal  from  Linn  District  Court. — Milo  P.  Smith,  Judge. 

July  17, 1920. 

Suit  to  set  aside  a  conveyance,  as  having  been  obtained 
by  fraud,  resulted  in  a  decree  as  prayed.  The  defendajit 
appeals. — Reversed. 

i 

C.  W.  Bingham,  for  appellant. 

8.  y.  Shonka,  and  Crissm'On  d  Linville,  for  appellee. 

Ladd,  J. — On  December  19,  1918,  the  plaintiflf,  a  widow, 
did: 

^'Quitclaim  unto  John  Telecky,  his  heirs  and  assigns  of 
the  county  of  Linn,  and  state  of  Iowa,  all  my  right,  title  and 
interest  in  and  to  the  following  described  premises  in  the 
county  of  Linn,  state  of  Iowa,  to  wit :  A  right  of  way  de- 
scribed as  follows,  to  wit:  Over  that  portion  of  the  main 
road  now  traveled  by  me  to  my  residence  across  the  lands  I 
now  own  in  the  SE  i/4  of  NE  14  of  Sec.  16,  and  the  NW  y* 
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of  NW  %  of  Sec.  15,  all  in  Twp,  82,  R.  6,  W.  5th  P.  M.,  to 
a  point  102  feet  north  of  a  point  in  said  road  in  said  SW  ^4 
NW  %  where  the  said  road  turns  from  a  northeasterly  to  a 
northerly  direction,  said  firstrmentioned  point  being  mid- 
way between  two  iron  stakes  twelve  (12)  feet  apart  thence 
easterly,  embracing  a  strip  twelve  feet  wide,  being  six  feet 
wide  from  each  side  of  said  last-named  point  about  171^/^ 
feet  to  a  point  midway  between  two  iron  stakes  12  feet 
apart,  thence  over  the  meandering  road  as  now  traveled 
easterly  and  thence  northerly  to  the  west  line  of  the  West 
%  of  the  NE  ^  NW  14  in  said  Section  15." 

It  appears  that  the  defendant  owned  a  20-acre  wood  lot 
beyond  plaintiff's  land;  that,  for  many  years,  prior  to 
June  12, 1916,  he  had  enjoyed  a  way  over  the  land  of  plain- 
tiff, then  owned  by  her  husband,  in  going  back  and  forth  to 
said  land,  and  that,  on  the  last-named  date,  the  husband, 
with  plaintiff  joining,  executed  a  lease  to  defendant  for  a 
period  of  10  years  of  '^a  private  way  to  be  used  as  a  road 
by  the  party  of  the  second  part  [defendant]  to  enter  upon 
his  land  which  joins  the  parties  of  the  first  part,  the  road 
that  the  first  parties  are  renting  to  the  second  party  is  the 
old  road  that  has  always  been  used  for  this  purpose  in 
going  to  and  from  the  parties'  of  the  second  part  land/'  at 
a  yearly  rental  of  |2.50.  Plaintiff's  husband  deeded  the 
land  to  her,  and,  shortly  after  his  death,  she  obstructed  the 
way;  and  defendant  instituted  an  action  to  compel  the 
removal  of  the  obstruction,  and  to  establish  the  private  way 
as  a  private  easement  over  her  land.  Issue  was  joined,  and 
the  cause  set  down  for  trial,  when  the  attorneys  for  the 
parties,  concluding  that  the  cause  should  be  settled,  pro- 
ceeded to  the  premises,  and,  after  inspecting  the  way  which 
had  been  traveled  for  many  years,  arranged  to  so  change 
it  that,  instead  of  passing  over  cultivated  land  for  a  long 
distance,  it  would  touch  such  land  only  171  feet,  and^  an 
thus, changed,  defendant  would  have  the  private  way;  and 
the  deed  was  drawn  accordingly.  This  deed  was  delivered 
to  defendant,  and  in  this  suit  plaintiff  prays  that  it  be  set 
aside,  for  that,  as  is  alleged,  defendant,  aided  and  abetted 
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by  his  attorneys,  %y  threats  and  intimidation,  and  by 
fraudulently  talking  advantage  of  plaintiff's  ignorance  of 
the  English  language,  and  by  reason  of  her  physical  con- 
dition and  weakness  and  mental  incapacity,  which  facts 
were  well  known  to  said  defendant  and  his  attorneys,  with- 
out any  consideration  therefor,  secured  the  signature  of 
plaintiff  to  an  instrument  which  she  then  understood  to  be 
a  temporary  concession  to  defendant,  relative  to  the  trial 
of  the  case  then  pending  in  the  district  court  of  Linn 
County,  Iowa,  wherein  John  Telecky  and  Josephine  Telecky 
were  plaintiffs,  and  this  plaintiff  was  defendant,  being  ac- 
tion No.  27052,  and  which  she  then  understood  was  set  for 
trial  for  the  next  day ;"  that,  but  for  being  misled  and  in- 
timidated, she  would  not  have  signed  said  deed:  that,  "at 
the  time  of  signing  said  instrument,  she  was  frightened, 
nervous,  and,  by  reason  of  the  said  tlireats,  intimidation, 
and  undue  influence,  and  misrepresentations  brought  to 
bear  upon  her,  as  aforesaid,  did  not  understand,  and  did 
not  know  the  meaning  or  force  and  effect  of  said  instru- 
ment." These  allegations  find  scant,  if  any,  support  in  the 
record.  True,  the  plaintiff  could  not  speak  English,  and 
had  enjoyed  only  7  years  of  schooling  in  Bohemia,  and  was 
a  widow,  with  6  children;  but  her  testimony  indicates  the 
possession  of  average  intelligence,  and  she  was  accompanied 
by  an  interpreter,  who  was  a  trusted  friend,  an  attorney, 
whose  good  faith  is  not  questioned,  save  by  the  issues 
raised,  and  a  daughter,  of  21  years,  who  understood  and 
could  speak  English.  Upon  the  arrival  of  the  attorneys,  ac- 
companied by  defendant,  they  proceeded  to  inspect  the 
premises  with  respect  to  the  way.  Plaintiff  sent  for  Hav- 
licek,  a  neighbor,  to  act  as  interpreter,  and,  through  him, 
her  attorney  informed  her  that  the  other  attorneys  were 
acting  for  defendant;  that  he  had  looked  up  the  law,  and 
that  she  "would  have  to  have  the  road  measured  out."  She 
knew  what  they  came  for,  as  her  attorn^  had  informed 
her  by  telephone,  through  the  interpreter,  the  day  before. 
With  her  attorney,  Havlicek,  and  her  daughter,  she  looked 
over  the  way,  and  observed  what  was  being  done,  and  was 
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present  when  the  new  x)ortion,  l^li^  fe^t  long,  was  being 
staked.  Havlicek  testified  that  defendant's  attorney, 
Buresh,  explained  to  her  the  substance  of  the  conveyance, 
"told  her  that  the  property  belonged  to  her  just  the  same, 
but  Telecky  would  be  allowed  to  use  that  land  over  the 
field;"  that,  when  out  on  the  premises,  plaintiff,  her  attor- 
ney, and  the  witness  had  a  talk  about  the  matter,  and  the 
attorney  advised  her  that  "it  was  all  right,  and  if  not,  we 
would  have  to  let  it  go  to  court ;"  that  plaintiff  was  standing 
close  by,  when  the  measuring  of  the  new  line  was  being 
done;  that  plaintiff  was  in  the  kitchen  when  a  rough  sketch 
of  the  roa/1  was  made,  and  the  deed  prepared,  and  that 
Buresh  took  her  acknowledgment.  According  to  her  at- 
torney, he  advised  her,  through  the  interpreter,  that  it  was 
the  settlement  to  make,  and  also  that  she  sign  the  deed. 
Buresh  swore  that  he  heard  a  conversation  between  plain- 
tiff, her  attorney,  and  the  interpreter,  in  which  plaintiff 
proposed  that  defendant  go  near  the  house,  and  then  follow 
a  ravine ;  and  that  her  attorney  replied  that  this  would  not 
be  possible,  but  suggested  the  change  hei*etofore  referred  to ; 
and  that,  in  response  to  a  question  by  plaintiff,  the  inter- 
preter said  he  thought  that  the  change  would  be  all  right; 
that  this  was  before  it  was  measured;  that  she  was  there 
when  the  measuring  was  done;  that  the  deed  was  prepared 
according  to  what  was  then  understood;  that  her  attorney 
told  her,  through  the  interpreter,  that  defendant  would 
have  to  have  a  quitclaim  deed;  and  that  she  responded, 
"That  would  be  all  right;"  that  she  was  in  tlie  kitchen, 
during  all  the  time  the  deed  was  being  prepared;  that  it 
was  handed  to  Havlicek,  who  returned  it  to  the  witness, 
saying  he  could  interpret  it  better;  and  that  the  witness 
read  it  word  for  word,  and  so  translated  it  from  the  English 
into  the  Bohemian  language,  and  he  then  explained  to  her 
how  the  road  ran;  that  he  explained  that  it  was  a  quitclaim 
deed,  and  that,  after  he  had  read  it  over,  she  inquired  of  the 
interpreter  whether  it  was  all  right  to  sign  it;  that  her 
attorney  advised  her  to  Kign  it,  and  the  interpreter  gave  the 
same  advice,  and  then  signed  it  as  a  witness;   that  her 


546  Blazbk  y.  Tblbcky  [189  Iowa 

attorney  said  defendant  would  pay  the  costs  in  the  action 
tlien  pending,  and  dismiss  it,  before  she  signed  the  deed, 
which  was  communicated  to  her  by  Havlicek.  Defendant's 
son  confirmed  Buresh  concerning  the  reading  and  explana- 
tion of  the  deed.  True,  Havlicek  testified  that  he  did  not 
understand  that  the  instrument  was  a  deed;  but  he  must 
have  been  aware  of  its  contents,  from  hearing  it  read.  The 
plaintiff  swore  that  she  had  to  sign  the  deed,  but  did  not 
know  what  she  signed ;  that  she  did  not  know  whether  it  was 
read  over  to  her  or  not.  But  she  was  aware  that  the  at- 
torneys were  undertaking  to  settle  the  case.  She  was  out 
in  the  field  over  which  the  way  extended,  knew  that  a  change 
was  being  negotiated,  had  been  advised  by  her  attorney  that 
she  "would  have  to  give  the  road," — that  "they  had  been 
using  it  so  long"  that  she  would  have  "to  give  it  to  them," — 
and  must  have  known  that  the  instrument  signed  was  to 
,  assure  defendant  of  the  further  enjoyment  of  the  "right  to 
the  road  that  I  bought  from  Clark."  She  insisted  that  no 
one  told  her.  But  the  road  was  not  segregated  in  parts. 
Negotiations  were  concerning  the  private  w^y  as  an  entry 
to  defendant's  wood  lot.  She  claims  to  have  been  afraid; 
but  this  is  not  credible,  inasmuch  as  she  was  accompanied  by 
her  attorney,  friend,  and  daughter,  and,  moreover,  nothing 
occurred  to  frighten  her.  Some  question  is  raised  concern- 
ing the  form  of  the  deed;  but,  as  counsel  for  appellee  con- 
cedes that  it  should  be  construed  as  conveying  no  more 
than  an  easement,  in  the  nature  of  a  private  way  over  the 
land,  it  is  so  adjudged,  and  must  have  been,  under  the 
authorities.  The  quitclaim  deed  is  not  of  land,  but  of  a 
right  of  way,  and  this  is  not  of  a  defined  strip,  save  for  a 
small  fraction  of  the  distance;  and,  if  anything  passed,  it 
was  an  easement,  in  the  nature  of  a  private  way  over  her 
land.  See  Low  v.  Streeter,  66  N.  H.  36  (20  Atl.  247) ; 
Qrafton  v.  Moir,  130  N.  Y.  465  (29  N.  E.  974) ;  Snyder  v. 
Warford,  11  Mo.  513  (49  Am.  Dec.  94) ;  Peterson  v,  Mach- 
ado,  (Cal.)  43  Pac.  611;  Jones  on  Easements,  Section  208; 
Cohurn  v.  Coxeter,  51  N.  H.  158.  We  are  satisfied  that  the 
parties  to  the  transaction  acted  in  good  faith,  even  though 
the  bearing  of  the  lease  on  the  controversy  pending  at  the 
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time  of  the  settlement  may  not  have  been  appreciated,  and 
that  the  plaintiff  was  not  deceived  in  conveying  the  right  to 
a  private  way  over  her  land.  The  decree  is  reversed,  and  the 
cause  remanded,  With  direction  that  a  decree  be  entered, 
dismissing  the  petition. — Reversed, 

Weaver,  C.  J.,  Qaynor  and  Stevens,  JJ.,  concur. 


T.   F.  DuHiGG,  Appellee,  v.  Waterloo  Gasoline   Engine 

Company  et  al.,  Appellants. 

FBOOESS:     Service  In  Actions  Growing  out  of  Agency.    An  action 

1  may  not  be  said  to  *'grow  out  of  or  "be  connected  with"  an 
office  or  agency  because  of  the  fact  that,  after  the  purchase 
of  the  article  directly  from  the  maker,  the  agent  (1)  sold  re- 
pairs to  the  purchaser  and  (2)  attempted  to  remedy  defects 
In  the  article.    (Section  8582,  Code,  1897.) 

PROCESS:     Dealer  (?)  or  Agent  (7)     One  who,  under  a  contract 

2  for  the  exclusive  sale  of  an  article  in  a  given  territory,  makes 
G.  O.  D.  purchases  of  the  manufacturer,  and  sells  at  his  own 
price,  with  a  claim  to  a  portion  of  the  difference  between  the 
retail  and  wholesale  price,  in  case  his  exclusive  right  is  vio- 
lated, and  who  attends  to  the  manual  delivery  and  replace- 
ment of  defective  parts  furnished  by  the  manufacturer  under 
his  warranty  against  defective  material  or  workmanship,  is 
a  "dealer,**  and  not  an  "agent,'*  in  the  sense  that  service  may 
be  made  on  him  in  an  action  against  the  manufacturer  growing 
out  of  a  purchase  from  the  latter.     (Section  3532,  Code,  1897.) 

PROCESS:    Agency  and  Action  Arising  out  of.    Evidence  reviewed, 

3  and  held  insufficient  to  show  that  one  on  whom  service  was 
made  was  other  than  a  "dealer,"  and  that,  if  agency  be  con- 
ceded, nevertheless  the  action  did  not  "grow  out  of"  nor  was 
it  "connected  with"  such  agency. 

Appeal  from  Polk  District  Court, — Thomas  J.  Guthrie, 

Judge. 
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July  17,  1920. 

Motion  to  set  aside  services  of  original  notice  and  judg- 
ment was  overruled.    The  defendants  appeal. — Reversed, 

Charles  F.  Maxivell  and  Myron  H.  Cohen,  for  appellants. 

Mulvaney*d  Mulvaney,  for  appellee. 

Laod,  J. — T.  About  March  6,  1918,  plaintiff,  in  his  peti- 
tion, claimed  to  have  purchased  of  defendants  a  "Waterloo 
Boy  Tractor"  for  f  1,1 50;  that  he  had  paid  out  for  freight, 

additional  parts,  and  labor  to  put  the  ma- 

1     Process  t 

servici  In         chine    in    condition,    amounts    aggregating 

actlonB 

jrrowing  out      J79.;>f) :  that  the  tractor  was  represented  to 

of   agency. 

plow  from  8  to  10  acres  a  day,  but  was  un- 
able and  unfit  to  do  so;  that  the  seller  was  unable  to  put 
it  in  condition,  and  that,  instead,  plaintiff  was  able  to  plow 
only  about  100  acres  during  the  i)lowing  season;  that,  if  it 
had  plowed  as  represented,  he  would  have  plowed  22  acres 
additional,  and  intended  so  to  do  and  to  put  the  land  in 
corn;  but,  owing  to  the  condition  of  said  tractor  during 
the  last  four  days  used,  though  operated  by  experts,  it  was 
unable  to  plow  more  than  6  acres;  whereupon,  plaintiff 
tendered  the  return  of  the  machine,  and  prayed  that  the 
contract  of  purchase  be  rescinded,  and  that  he  be  reim- 
bursed for  the  amounts  paid  out,  as  stated,  and  for  ?l,500 
as  damages.  Original  notices  were  sensed  on  the  alleged 
agents  of  defendants,  in  accordance  with  the  requirements 
of  Section  3582  of  the  Code.  On  January  4,  1919,  the 
court  found  defendants  to  be  in  default,  and.  on  May  2d 
following,  adjudged  each  defendant  to  be  in  default,  and,  on 
May  7th  of  the  same  year,  entered  judgment  for  damages 
in  the  sum  of  Jf  1,800,  and  declared  the  contract  rescinded. 
Each  defendant  filed  a  motion.  June  20,  1919,  asking  that 
the  original  notice  be  set  aside  and  the  judgment  vacated, 
on  the  grounds  that  such  service  did  not  give  the  court 
jurisdiction  to  enter  default  or  judgment,  for  that  G.  Mc- 
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Clelland,  the  alleged  agent  of  the  Waterloo  GaHoline  Engine 
Company^  was  not,  at  the  time,  and  never  had  been,  an 
officer,  agents  representative,  or  employee  of  the  Waterloo 
Gasoline  Engine  Company,  and  that  C  S.  Denny,  on  whom 
the  notice  to  the  John  Deere  Plow  Conlpany  was  served, 
was  not  then,  and  never  had  l)een,  an  officer,  agent,  repre- 
sentative, or  employee  of  the  said  John  Deere  Plow  Com- 
pany. The  sole  inquiry  is  whether  the  court  acquired  juris- 
diction of  the  defendant  companies  by  the  service  of  the 
original  notice  on  these  persons.  Section  35,32  of  the  Code 
provides : 

"When  a  corporation,  company,  or  individual  has,  for 
the  transaction  of  any  business,  an  office  or  agency  in  any 
county  other  than  that  in  which  the  principal  resides,  serv- 
ice may  be  had  on  any  agent  or  clerk  employed  in  such 
office  or  agency,  in  all  actions  growing  out  of  or  connected 
with  the  business  of  that  office  or  agency.'' 

It  appears,  that  the  plaintiff,  on  March  (J,  1918,  signed 
an  or<Jer  as  purchaser  from  the  Waterloo  Gasoline  Engine 
Company  of  one  Model  N  tractor,  at  fl,l.')0.  This  was  en- 
dorsed by  "F.  M.  Culbertson,  salesman,"  and  a  check  drawn 
by  plaintiff  for  flOO,  payable  to  the  company,  was  mailed 
with  the  order.  The  tractor  was  shipped  to  plaintiff  from 
the  company's  factory  at  Waterloo,  and  the  bill  of  lading, 
accompanied  with  a  sight  draft  for  the  balance  of  the 
purchase  price,  sent  to  the  People's  Savings  Bank  of  Des 
Moines,  and  there  paid  by  the  purchaser,  who,  obtaining  the 
tractor,  took  it  to  his  farm.  T^p  to  this  time,  McC^lelland 
had  nothing  whatever  U>  do  with  the  sale,  delivery,  or  pay- 
ment of  the  machine,  and  these  did  not  grow  out  of,  nor 
were  they  connected  with,  the  business  he  was  conducting 
at  Polk  City.  McClelland  complained  that,  as  all  of  Polk 
County  north  of  Des  Moines  had  been  set  apart  as  territory 
in  which  he  had  the  exclusive  sale  of  tractors  of  the  com- 
pany, plaintiff  should  have  purchased  of  him;  but  there  is 
no  pretense  that  the  deal  grew  out  of,  or  was  in  any  manner 
connected  with,  McClelland's  place  of  business  at  Polk  City. 
This  conclusion  is  not  obviated  by  the  circumstance  that 
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McClelland  sold  plaintiflP  parts  to  be  used  on  the  tractor, 
or  that  he  attempted  to  remedy  matters  with  the  tractor. 
None  of  plaintiff's  claim  grew  out  of  McClelland's  efforts, 
and  there  was  no  evidence  that  any  orders  for  parts  were 
made  on  the  company  through  McClelland.  Even  though 
the  company  maintained  an  office  or  agency  at  Polk  City 
then,  this  action  neither  grew  out  of  nor  was  connected  with 
the  business  of  such  office  or  agency,  and  for  this  reason 
the  service  of  the  original  notice  on  McClelland  was  not 
good.  See  Barnahee  v.  Holmes,  115  Iowa  581 ;  State  Ins, 
Co,  V.  Granger,  62  Iowa  272;  Winney  v.  Sandwich  Mfg,  Co,, 
86  Iowa  608. 

II.  But  the  Waterloo  Gasoline  Engine  Company  did 
not  maintain  such  an  office  or  agency  in  the  territory  which 
included   plaintiff's  farm.     McClelland    had   his  place  of 

business   at   Polk   City,   where  he  handled 

2-  ^eaier^V?)         carriages,  automobiles,  tractors,  and  engines 

or^agent  ginee  January  15,   1917,  and  during  1918. 

He  handled  the  tractors  of  the  Waterh)o 
Gasoline  Engine  Company  at  that  place.  TMien  he  sold 
one  of  these  tractors,  he  made  out  an  order  therefor,  and 
mailed  it,  with  his  check  for  flOO,  payable  to  the  company, 
and  the  tractor  was  shipped  to  him,  with  sight  draft  for 
balance  attached  to  bill  of  lading,  and  he  paid  this  on  de- 
livery. He  had  in  his  possession  none  of  the  company's 
property.  The  company  warranted  all  parts  of  the  machine 
as  to  material  and  workmanship  during  the  first  year,  and 
forwarded  new  parts  upon  the  return  of  those  which  were 
defective,  and  McClelland  attended*  to  replacing  these.  The 
pai'ts  vrere  shipped  invoiced  to  him,  for  which  he  remitted 
in  time  to  obtain  a  discount.  He  purchased  at  the  com- 
pany's prices,  and  sold  at  those  of  his  own  choosing.  There 
was  no  agreement  between  them  under  which  he  was  to  re- 
ceive salary  or  commission,  or  other  compensation.  ^Under 
oral  agreement  with  the  company's  agent,  he  was  to  have 
the  exchisive  sale  of  tractors  within  Polk  Cotmty  north  of 
the  city  of  Des  Moines,  the  agent  saying  that,  if  someone 
else  should  sell  in  such  territory,  he  was  to  receive  a  part 
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of  the  difference  between  the  wholesale  and  the  retail  price 
of  the  tractor  sold;  and,  as  the  sale  of  the  tractor  was  in  his 
territory,  he  had  claimed  what  had  been  promised,  denom- 
inating it  a  commission.  He  explained  that  he  had  handled 
goods  in  no  other  manner,  and  thought  himself  a  dealer, 
and  not  an  agent.  J.  E.  Johnson,  in  charge  of  the  com- 
pany's business  at  Waterloo,  testified  that  McClelland,  as 
dealer,  looks  after  a  tractor  which  is  claimed  after  sale  to 
be  defective,  and  that  parts  to  replace  those  found  to  be 
defective  are  shipped  to  him,  without  awaiting  the  return 
of  the  defective  parts,  and  that  it  was  his  duty  to  look 
after  the  tractors  in  bis  territory  during  the  year.  But  the 
only  testimony  as  to  warranty  was  that  there  was  a  "war- 
ranty as  to  parts  as  against  defective  material  and  work- 
manship for  within  one  year  from  the  sale  of  the  trf\ctor.  If 
a  part  breaks  because  of  defective  material  or  workmanship, 
we  furnish  a  new  part,  on  board  cars  at  factory,  free,  with- 
out  charge,  to  replace  the  old  part,  on  condition  that  the  old 
part  is  returned  to  the  factory  and  found  to  be  defective." 
The  company  performed  its  obligation,  in  furnishing  the 
parts,  and  what  else  he  did  was  as  dealer.  Both  McClelland 
and  Johnson  deny  that  McClelland  was  employed  in  any 
manner  by  the  company,  and  this  was  not  denied.  Some 
evidence  that  McClelland  had  declared  himself  an  agent  of 
the  company  was  adduced;  but  nothing  is  better  settled 
than  that  agency  may  not  be  proven  against  another  than  the 
declarant  by  the  declarations  of  an  alleged  agent.  The 
agent  upon  whom  service  may  be  made  must  be  the  agent 
in  fact,  having  representation  *  and  derivative  authority. 
Wold  t\  Colt  Co.,  102  Minn.  386  (114  N.  W.  243).  To  con- 
stitute one  person  the  agent  of  another,  the  former  must 
have  been  authorized  by  the  latter  to  act  in  some  respect 
for  him ;  and,  as  McClelland  Avas  not  so  authorized,  he  was 
not  agent  of  the  Waterloo  Gasoline  Engine  Company,  and 
service  of  the  original  notice  on  him  as  agent  of  said  com- 
pany gave  the  court  no  jurisdiction  over  it. 

III.     Default  was  entered  against  the  John  Deere  Plow 
Company  on  service  of  the  original  notice  on  it  through  its 
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alleged  agent,  C.  S.  Denny.    Our  inquiry  is  limited  to  the 

issues  (1)  whether  I>enny  was  sueh  agent, 

^'  alencT^nd       ^'^^?  if  SO,  (2)  whether  the  transaction  grew 

fng*°oiit*of        ^^^^  ^^  ^^'  ^^^^  connected  with  such  agency. 

It  appears  that  the  John  Deere  Plow  Com- 
pany occupied  a  four-story  building  at  Southwest  Ninth 
and  Tuttle  Streets  in  Des  Moines.  Thereon  were  the  signs 
of  that  company,  and  stored  therein  were  its  implements. 
These  were  in  the  care  of  one  Johnson,  who  received  the 
company's  manufactured  products,  and  shipped  the  same 
out  as  ordered.  Such  occupancy  has  continued  several 
years.  During  this  time,  W.  S.  Denny  Company,  composed 
of  Denny  and  his  wife,  has  had  an  office  in  the  building,  and 
has  been  selling  at  retail  the  company's  products  within 
the  city  of  Des  Moines.  On  March  15,  1918,  nine  days  after 
the  order  was  given  by  plaintiff,  Deere  &  Company  became 
ovnier  of  all  the  capital  stock  of  the  Waterloo  Gasoline 
Engine  Company.  Deere  &  Company  appears  to  be  the  hold- 
ing company  of  the  capital  stock  of  tlie  defendant,  which  is 
a  sales  organization,  and  iilso  of  the  stock  of  another  cof- 
poration  of  the  same  name,  engaged  in  manufacturing  the 
products  defendant  puts  on  the  market.  At  and  prior  to 
the  deal  with  plaintiff,  a  portion  of  the  warehouse  was  set 
apart  to  and  occupied  by  the  Waterloo  Gasoline  Engine 
Company  witli  implements  manufactured  by  it.  After  the 
transfer  of  its. stock,  its  product*  were  put  on  the  market 
through  the  John  Deere  Plow  Company,  defendant  herein. 
Denny  testified  that  he  was  not  agent,  and  acted  in  no 
manner  for  the  John  Deere  Plow  Conipany ;  that  he  paid 
no  rent  for  the  premises  occupied  by  him ;  that  the  firm  of 
W.  S.  Denny  Company  bought  and  paid  for  all  goods  sold 
by  it;  that.Culbertson  was  traveling  agent  for  the  Water- 
loo Gasoline  Engine  Company,  and  that,  as  he  had  to  go 
away,  he  telephoned  the  witness  to  get  a  contract  from  liis 
house  for  plaintiff  to  sign,  and  also  to  have  him  sign  a 
check  for  f  100,  payable  to  the  company,  which  he  did,  and 
forwarded  said  contract  to  Culbertson;  that  plaintiff  had 
submitted  to  him  a  list  of  horse-drawn  and  of  tractor-drawn 
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implements,  for  prices  on  each,  and  inquired  concerning 
tractors,  and  asked  to  meet  Cnlbertson,  to  whom  the  witness 
introduced  him;  that  he  did  not  handle  the  goods  of  the 
Waterloo  Gasoline  Engine  Company  until  the  fall  of  1918, 
and  was  not  aAvare  that  that  company  was  referring  to  him 
as  agent  of  the  John  Deere  Plow  Company;  that  he  did  not 
sell  or  assist  in  selling  the  tractor  to  the  plaintiff.  The 
witness  thus  exx)lain8  the  method  of  doing  business : 

"If  I  want  a  wagon,  1  give  an  order  to  the  Deere  Com- 
pany to  deliver  to  John  Jones  a  wagon,  and  sign  my  name 
to  it.  The  order  first  goes  to  that  office,  and  the  workman 
delivers  the  wagon  to  Jones,  and  reports  the  order  to  the 
factory,  and  the  factory  bills  it  to  me,  and  I  pay  for  it. 
The  order  I  give  is  an  order  for  a  wagon,  or  whatever  I  may 
not  have  in  my  stock.  The  order  directs  the  Deere  Com- 
pany to  ship  to  John  Jones,  and,  when  the  company  ships 
to  John  Jones,  it  charges  that  wagon  to  my  account,  and  the 
Deere  Company  then  bill  me  in  the  regular  way,  and  I  pay 
for  it.  I  collect  for  the  wagon  sold  to  John  Jones.  I  put 
my  money  in  the  bank  to  the  account  of  W.  P.  Denny  Com- 
pany. Q.  Does  any  money  for  any  goods  you  sell  go  to 
the  account  of  the  John  Deere  Company?  A.  No,  sir, 
absolutely  not.'* 

Hammer,  cashier  of  the  John  Deere  Plow  Company,  tes- 
tified that  he  paid  the  help  of  said  company,  and  that  Denny 
was  not  on  its  payroll,  and  that  he  had  not  been  one  of  its 
employees,  but  that  he  had  nothing  to  do  with  the  adjust- 
ments of  agents'  commissions;  that  Denny  was  a  retailer; 
and  that  neither  he  nor  W.  S.  Denny  Company  sells  or  has 
sold  implements  otherwise  than  as  dealers.  The  order 
signed  by  plaintiff  as  purchaser  and  Cnlbertson  as  sales- 
man was  addressed  to  the  Waterloo  Gasoline  Engine  Com- 
pany, and  directed  that  company  to  ship  from  Waterloo  to 
Des  Moines  at  once,  sight  draft  for  Jl,050  attached  to  bill 
of  lading,  one  Model  N  tractor  complete.  It  was  so  shipped, 
and,  upon  payment  of  sight  draft  for  the  balance  of  the  pur- 
chase price,  delivered  to  plaintiff.  The  latter  testified  that, 
in  a  conversation  in  February  of  1918,  Denny  informed  him 
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that  he  was  agent  of  the  John  Deere  Plow  Company ;  that 
Denny,  when  the  order  was  signed,  recommended  the  tractor 
as  the  best  in  the  world,  and  that  he  was  handling  it ;  that, 
upon  the  arrival  of  the  tractor,  Culbertson  and  Denny  set 
it  up,  and  drove  it  to  his  farm ;  that  Denny  told  him  he  was 
agent  of  both  defendants  (though  Denny  denied  having  so 
stated),  and  that  they  were  really  one  organization;  that 
witness  went  to  the  warehouse  to  buy,  and  had  never  before 
heard  of  the  Waterloo  Gasoline  Engine  Company;  that 
Denny  introduced  Culbertson  as  an  expert,  to  explain  cer- 
tain features  of  the  tractor  with  which  he  was  not  familiar ; 
that  he  bought  the  tractor  of  Denny,  who,  as  he  supposed, 
was  agent  of  the  John  Deere  Plow  Company;  and  that, 
though  the  order  was  on  the  other  company,  and  the  price 
paid  to  it,  he  supposed  that  the  other  company  was  consol- 
idated with  said  company. 

As  pointed  out,  the  declarations  of  Denny,  even  if  made, 
are  not  sufficient  to  establish  agency  of  himself  or  of  W.  S. 
Denny  Company ;  nor  was  the  letter  of  the  Waterloo  Gaso- 
line Engine  Company  to  plaintiff,  designating  him  "the 
agent  for  John  Deere  PIoav  Company  goods."  The  evidence 
other  than  the  written  contract  between  Denny  and  the 
John  Deere  Plow  Company  does  not  warrant  the  inference 
that  the  former  was  other  than  a  dealer  in  the  implements 
sold  by  the  former  within  the  city  of  Des  Moines,  or  that 
their  relations  were  not  those  of  seller  and  purchaser. 
Though  Denny,  by  himself  or  through  W.  S.  Denny  Com- 
pany^ handled  the  company's  implements,  there  is  no  room 
to  say  that  he  did  so  as  agent  in  any  respect.  Occupancy  of 
its  property  cannot  be  ascribed  otherwise  than  to  conven- 
ience, and  the  relation  of  agency  is  not  to  be  inferred  there- 
from. 

TV.  But  the  relations  of  Denny  to  the  John  Deere  Plow 
Company  were  covered  by  a  contract,  entered  into  each 
year,  including  1918.  This  contract  was  much  like  that 
considered  in  Pugh  v,  Bothne  Go,,  178  Iowa  601.  The  court 
there  ruled  that,  even  though  the  defendant  therein  was  a 
dealer  and  an  automobile  company  seller,  this  did  not  pre- 
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elude  the  conclusion  that  the  former  was  agent  of  the  latter, 
and  that  the  matter  in  controversy  grew  out  of  such  agency. 
Conceding,  for  the  purposes  of  the  case,  that  it  is  ruled  by 
the  above  decision,  we  do  not  find  that  the  sale,  of  the 
tractor  grew  out  of  or  was  .in  any  manner  connected  with 
such  agency.  In  so  far  as  appears  from  the  record,  the 
Deere  Company  had  no  interest  in  the  Engine  Compaity, 
prior  to  acquiring  all  its  capital  stock,  March  15,  1918,  and 
defendant  John  Deere  Plow  Company,  which  was  a  sales 
organization,  is  not  shown  to  have  undertaken  the  handling 
of  the  Engine  Company's  products,  prior  to  August  1st 
following.  Though  the  secretary  of  the  Engine  Company 
swore  that  Denny  was  a  dealer  in  its  products  at  the  time  of 
the  sale  to  plaintiff, — and  the  trial  court  might  have  so 
found,  though  Denny  denied  it, — still  there  was  no  evidence 
that  the  defendant  John  Deere  Plow  Company  was  con- 
cerned in  the  handling  or  sale  of  the  tractor  or  other  prod- 
ucts of  the  Engine  Company  prior  to  August  1,  1918,  or 
that  anything  Denny  may  have  done  in  connection  with  the 
tractor  was  as  agent  or  dealer  for  the  John  Deere  Plow 
Company.  There  is  no  pretense  that  Culbertson  was  acting 
for  the  latter.  The  order,  together  with  plaintiif' s  check, 
was  forwarded  directly  to  the  Engine  Company,  and,  if 
Denny  negotiated  the  sale  or  assisted  therein,  it  was  not 
as  representative  of  the  John  Deere  Plow  Company,  and  the 
tractor  did  not  pass  through  its  warehouse.  There  is  no 
room  to  say,  then,  that  the  controversy  grew  out  of  or  was 
connected  with  such  agency,  if  any,  as  that  company  main- 
tained in  the  city  of  Des  Moines.  Our  conclusion  is  that 
the  motion  to  set  aside  the  service  of  the  original  notice  and 
vacate  the  judgment  should  have  been  sustained. — Reversed. 

Weaver,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 
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E.  M.  S.  McLaughlin,  Appellee,  v.  City  or  Newton  et  aL, 

Appellants. 

MUKIOIPAL  OOBPORATIONS:    Notice  of  Election  in  re  Okraatinff 

1  of  Franchise.  A  notice  of  election  to  vote  on  the  approval  of 
a  duly  enacted  ordinance  granting  a  public  utility  franchise 
to  a  private  party  is  sufficient  if  the  substance  of  the  proposed 
ordinance  is  set  forth  in  the  said  notice.  (Sec.  721,  Code  Supp., 
1913.) 

MUNICIPAI'   COBPOBATIONS:     Ballot  in  re   Election   on  Fran- 

2  chise  Ordinance.  The  ballot  used  at  an  election  to  vote  on  the 
approval  of  a  proposed  ordinance  granting  a  public  utility 
franchise  must  have  printed  thereon  the  ordinance  in  full, 
(Sec.  1106,  Code  Supp.,  1913.) 

SA.LINGEB,  J.,  dissents. 

MUMIdPAIi   OOBPOBATIONS:     Ballot  in  le   Election  on  Fran- 

3  chise  Ordinance.  The  ballot  used  at  a  special  election  to  vote 
on  the  approval  of  a  proposed  ordinance  granting  a  public 
utility  franchise  need  not  be  printed  on  yellow  paper,  as  re- 
quired by  the  statute.     (Sec.  1106,  Code  Supp.,  1913.) 

MUNICIPAL  COBPOBATIONS:     Franchise  Election— Different  but 

4  Belated  Propositions  on  Separate  Ballots.  The  requirement  that 
different  propositions  relating  to  public  measures,  submitted 
to  the  people  for  approval  or  disapproval  at  the  same  election, 
be  printed  on  the  same  ballot,  even  when  the  propositions  are' 
directly  related,  is  held  not  mandatory.  It  is  plainly  stated, 
however,  that  the  better  practice  would  be  to  comply  with  the 
strict  letter  of  the  statute. 


Appeal   from   Jasper  District   Court. — D.    W.    Hamilton, 

Judge.  . 

July  20,  1920. 

Action  in  equity  to  enjoin  the  defendant  city  and  A.  FT. 
Rich,  proposed  grantee  of  an  electric  franchise,  from  pro- 
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ceeding  under  ordinances  duly  paKsed  by  the  city  council, 
granting  to  Rich  a  franchise  to  operate  an  electric  light 
plant  within  the  corporate  limits  of  the  city.  The  injunc- 
tion was  granted  by  the  court  on  the  theory  that  the  elec- 
tion returns  did  not  affirmatively  show  an  approval  by  a 
majority  vote  of  tlie  electors,  because  the  ballots  used  did 
not  state  the  proposition  in  full,  to  which  the  voter  was 
asked  to  give  his  consent,  as  required  by  Section  1106  of 
the  Code  Supplement  of  1918,  and  it  did  not  appear,  there- 
fore, that  a  majority  had  authorieed  the  proposed  action. 
Defendant  appeals. — Affirmed. 

J.  E.  Cross  and  Oeorge  E.  Campbell,  for  appellants. 

Stipp,  Perry,  Bannister  d  Starzinger  and  E.  O.  Korf,  for 
appellees. 

Gay  NOR,  J. — I.    This  action  is  brought  by  a  resident  tax- 
payer of  the  city  of  Newton.    Its  purpose  is  to  restrain  the 
mayor  and  city  council  and  one  A.  11.  Rich  from  proceeding 
1    \fT  vf  MT.*i         under,  or  in  any  manner  carrying  into  effect, 
i^JISJ??*'  two  certain  ordinances,  hereinafter  referred 

?iectfoii^'<»  to,  regularly  passed  by  the  city  council,  and 
of  San-""*  submitted  to  the  electors  for  their  approval 
thjse.  a^  ^  special  meeting  called  for  that  purpose, 

and,  on  the  face  of  the  record,  approved  by  a  lar^e  majority. 
The  council  proposed,  in  one  of  the  ordinances,  to  grant  to 
the  defendant  A.  H.  Rich  a  franchise  for  an  electric  light, 
heating,  and  power  plant,  to  be  constructed  and  operated  in 
the  defendant  city,  and  by  the  other  to  sell  to  Rich  a  certain 
municipal  plant,  then  owned  and  operated  by  the  city.  The , 
scheme  of  the  two  ordinancfes  apparently  wasj  to  pass  to  de- 
fendant Rich  all  the  right,  title,  and  interest  of  the  defend- 
ant city  in  the  old  plant,  for  a  consideration  named,  and, 
when  this  was  done,  to  grant  to  him  a  franchise  to  erect  and 
maintain  and  operate  another  plant  in  the  city  for  the  same 
purpose.  The  first  ordinance  is  known  as  No.  185,  and  by  it 
the  city  pix)posed,  subject  to  the  approval  of  the  electors  of 
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the  city,  to  grant  to  Rich,  his  heirs,  successors,  and  assigns, 
the  right  to  maintain  and  operate  in  the  city  of  Newton  a 
plant  for  the  production,  transmission,  and  sale  of  electric 
current  for  light,  power,  and  heat  for  a  term  of  25  years,  sub- 
ject, however,  to  a  condition  expressed  therein  in  what  is 
known  as  Ordinance  187,  to  wit,  that  Rich  purchase  the  old 
plant  at  a  consideration  named.  It  appears  that  the  old 
plant  had  become  antiquated,  and  did  qot  furnish  such 
service  as  the  city  required,  and  it  was  the  thought  of  the 
city  council  to  sell  the  old  plant  to  Rich,  and  grant  to  him 
the  right  to  furnish  fuller  and  better  service  than  could  be 
had  through  the  plant  then  owned  by  the  city. 

We  will  not  set  out  these  ordinances  in  full  in  this  opin- 
ion. They  are  long.  Ordinance  185  contains  23  sections. 
The  legality  of  the  ordinances  is  not  called  in  question. 
Ordinance  185  provided,  among  other  things,  that  it  should 
not  become  effectual  unless  the  proposition  to  sell  to  Rich 
should  be  approved  by  a  majority  of  the  legal  voters  of  the 
city.  It  was  further  provided  that  the  two  propositions 
should  be  submitted  to  the  legal  voters  of  the  city  at  a 
special  election,  to  be  held  on  the  3d  day  of  May,  1920,  under 
a  proclamation  to  be  issued  by  the  mayor,  to  be  published 
in  two  newspapers  published  in  the  city,  for  at  least  four 
consecutive  weeks  before  the  election ;  and  further,  that,  in 
the  event  the  ordinances  were  approved  by  the  electors,  they 
should  not  become  effectual  unless  Rich,  within  five  days 
thereafter,  accepted  the  terms  and  conditions  of  the  fran- 
chise ordinance ;  and  that  neither  proposition  should  become 
effectual  unless  both  were  approved.  Notice  was  given,  and 
the  city  undertook  to  submit  to  the  voters  of  the  city  the 
propositions  contained  in  the  two  ordinances,  for  their  ap- 
proval. The  election  was  called  for  and  held  on  the  3d  day 
of  May,  1920.  At  that  election,  the  record  shows  that,  on 
the  proposition  to  sell  the  old  plant,  there  was  an  affirmative 
vote  of  895,  against  a  negative  vote  of  459,  a  total  vote  on 
this  proposition  of  1,354.  On  the  proposition  to  grant  the 
franchise,  there  were  91 1  affirmative  votes  against  433  nega- 
tive votes,  making  a  total  vote  on  the  proposition  of  1,344 
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votes*  '  The  total  voting  population  of  Newton  at  that  time 
was  ahout  1,400.  So  it  appears  on  the  face  of  the  record 
that  both  propositions  carried  by  a  large  majority. 

The  injunction  is  sought  on  the  following  grounds : 

First.  That  the  notice  of  election  was  insufficient,  in 
that  it  did  not  have  set  out  in  full  the  proposed  ordinance 
or  public  measures.  It  is  not  contended  that,  if  the  noticei^ 
were  sufficient  in  substance,  the  council  did  not  comply,  in 
all  other  respects,  with  the  requirements  of  the  statute  as 
to  publication. 

Second.  It  is  contended  that  the  ballot  did  not  have 
printed  thereon  in  full  the  proposed  ordinances  or  measures, 
as  required  by  Section  1106  of  the  Code  Supplement  of 
1913.  ^ 

Third.  That  the  ballots  were  not  printed  on  yellow  pa- 
per, aj3  required  by  said  section. 

Fourth.  That  the  two  propositions  were  printed  on  sep- 
arate ballots,  when  they  should  have  been  printed  upon  the 
same  ballot,  as  required  by  the  said  section. 

So  it  is  apparent  that  the  injunction  is  sought  on  two 
grounds:  (1)  That  the  notice  of  election  given,  was  insuffi- 
cient in  substance;  and  (2)  that  the  ballotjs  did  not  con- 
form to  the  requirements  of  the  statute,  in  character,  form, 
and  substance. 

It  is  true,  as  contended  by  the  plaintiff,  that  the  notice 
of  the  election,  as  published,  did  not  contain  the  ordinances 
in  full,  but  it  does  appear  that  the  purpose  of  the  election 
and  the  measures  that  the  electors  were  required  to  pass 
upon  were,  in  substance,  set  out  in  the  notice. 

The  power  to  purchase,  establish,  erect,  maintain,  and 
operate  an  electric  light  or  electric  power  plant  is  found  in 
Section  720  of  the  Supplement  to  the  Code,  1913.  This  sec- 
tion provides  that  they  (meaning  the  city  council)  may 
grant  to  individuals  or  private  corporations  the  authority 
to  erect  and  maintain  such  works  or  plants  for  a  term  of  not 
more  than  25  years,  and  also  provides  that  this  authority 
shall  not  be  exercised  unless  a  majority  of  the  legal  electors 
voting  thereon  declare  in  favor  of  the  same,  at  a  general, 
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city,  or  special  election,  called  for  that  purpose.  It  is  ap- 
parent that  the  power  to  grant  to  Rich  the  right  to  erect 
and  maintain  the  plant  in  question  existed^  and  that  the 
city  council  attempted  to  exercise  it,  and  that  the  ordinance 
was  passed  in  pursuance  of  the  authority  granted.  This 
authority,  though  it  existed,  did  not  and  could  not  become 
effectual  to  bind  the  city  or  inhabitants  until  its  exercise 
was  approved  by  the  electors  of  the  city.  It  appears  that, 
following  strictly  the  requirements  of  the  statute,  the  city 
council  attempted  to  exercise  the  power  granted,  and  passed 
and  published  the  ordinances  in  due  form,  before  the  elec- 
tion was  called.  No  (Question  is  made  upon  this  point.  Af- 
ter the  ordinances  had  been  passed,  the  election  was  called, 
the  matter  submitted  to  the  voters  for  their  approval,  and 
a  vote  taken.  There  is  no  question  as  to  the  sufficiency  of 
the  notice  to  invoke  an  expression  of  the  will  of  the  people, 
except  as  hereinbefore  set  out.  Our  statute  does  not  pre- 
scribe the  form  of  notice,  nor  does  it  attempt  to  say  what 
the  notice  shall  contain.  Section  721,  Code  Supplement, 
1913,  reads: 

"Notice  of  such  election  shall  be  given  in  two  newspapers 
published  in  said  city  or  town,  if  there  are  two,  if  not,  then 
in  one,  once  each  week  for  at  least  four  consecutive  weeks." 

This  was  done,  and  it  appears  that  the  council  ordered 
the  question  submitted  at  the  special  election  called  for 
that  purpose.  The  notice  published  contained  the  substance 
of  what  the  council  proposed  to  do,  and  fixed  the  time  and 
place  at  which  the  elector  might  express  his  approval  or 
disapproval,  and  referred  the  voters  to  the  ordinance  which 
had  been  passed,  published,  and  recorded,  for  a  fuller  ex- 
pression of  the  city's  purpose  and  what  it  proposed  to  do. 
There  was  not  only  an  ofQcial  publication  for  four  weeks,  as 
required  by  the  statute,  but  an  unofficial  publication  in  pa- 
pers of  general  circulation  in  the  city.  It  further  appears 
that  the  matter  of  granting  the  franchise  and  selling  the  old 
plant  had  been  fully  and  freely  discussed  in  the  city  for 
many  weeks  before  the  election.  Public  meetings  were  held 
in  many  places  in  the  city,  to  which  the  voters  were  invited, 
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and  at  which  the  merits  aud  demerits  of  the  propoRed  action 
of  the  city  were  fully  and  freely  discussed.  We  do  not 
mean  to  be  understood  as  saying  that  this  method  of  giving 
notice  to  the  people  of  the  proposed  action  of  the  city 
council  can  be  substituted  for  the  statutory  requirements. 
The  ordinances,  reciting  fully  what  the  council  proposed  to 
do,  were  offkially  published,  published  in  conformity  with 
the  statute,  and  notified  the  people  of  the  contemplated  ac- 
tion of  the  city,  touching  the  matter  now  in  controversy; 
and  the  notice  of  election  made  reference  to  the  proceedings 
of  the  city  council  touching  its  proposed  action,  as  the 
same  appeared  of  record.  Inasmuch  as  the  city  council  liad 
taken  action  before  the  election  was  called,  and  its  purpose 
w^as  embodied  in  ordinances  duly  framed,  considered,  and 
passed  by  the  council,  and  inasmuch  as  these  ordinances  had 
been  fully  published,  as  required  by  statute,  and  made  a 
matter  of  record  in  the  office  of  the  city  clerk,  in  the  proper 
books  of  the  city,  kept  for  that  purpose,  and  inasmuch  as 
the  notice  calling  upon  the  people  to  express  their  approval 
or  disapproval  of  the  action  of  the  city  fixed  the  time  when 
and  the  place  where  the  people  could  assemble  for  that  pur- 
pose, and  inasmuch  as  the  notice  gave  the  substance  of  what 
the  city  proposed  to  do,  we  cannot  say  that  the  notice  was 
insufficient  to  make  effectual  the  very  purpose  for  which 
the  notice  was  required.  The  statute,  as  we  said  before, 
does  not  fix  the  form  of  notice,  or  say  what  it  must  contain. 
It  simply  says  that  the  council  may  order  any  of  the  ques- 
tions provided  for  in  Section  720  submitted  to  a  vote,  at  an 
election  specially  called  for  that  purpose,  and  then  says : 

'^Notice  of  such  election  shall  be  given  in  two  newspapers 
published  in  said  city  or  town,  if  there  are  two,  if  not,  then 
in  one,  once  each  week  for  at  least  four  consecutive  weeks." 

It  appears  that  almost  the  entire  voting  population  of 
the  city  appeared  at  tlie  election,  in  pursuance  of  the  notice, 
and  expressed  themselves  for  or  against  the  proposition. 
Although  we  have  no  authorities  in  this  state  bearing  di- 
ectly  upon  the  question  here  under  consideration,  we  have 
to  say  that,  in  our  opinion,  the  notice  was  effectual  for  the 
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purposes  for  which  the  notice  is  required,  and  no  prejudice 
could  result  from  a  failure  to  give  a  fuller  notice  than 
that  which  was  actually  given,  as  shown  by  the  record  in 
this  case.  As  bearing  upon  this  question,  however,  see  Hall 
V,  City  of  Cedar  Rapids,  115  Iowa  199,  and  cases  therein 
cited ;  Goerdt  v.  Trumm,  118  Iowa  207 ;  Lehigh  8.  P.  d  T.  Co. 
V.  Incorporated  Town  of  Lehigh,  156  Iowa  386;  Wells  v. 
County  of  Boone,  171  Iowa  377. 

PlaintiflT's  contention  cannot  be  sustained  on  the  ground 
of  insufficiency  of  notice. 

It.  It  is  next  contended  that  the  ballots  furnished  the 
voters  at  the  election,  and  used  by  them  in  expressing  their 
approval  or  disjipproval  of  the  ordinances,  did  not  contain, 

in  full,  what  the  council  proposed   to  do; 
coiipoRA.  that  the  ballots  did  not  have  printed   on 

lot  in  re         them,  in   full,   the  proposed  ordinances   or 

election    on  .■••rw.-.-./v/* 

franchise  public  mcasures,  as  required  by  Section  1106 

ordinance.  _  _^  ^^^^ 

of  the  Supplement  to  the  Code,  1913. 

The  ballot  followed  the  notice,  and  set  out  only  so  much 
of  the  matter  of  the  proposed  action  of  the  council  as  ap- 
peared in  the  notice.  The  section  relied  upon  reads  as 
follows : 

"When  a  constitutional  amendment  or  other  public 
measure  is  to  be  voted  upon  by  the  electors,  it  shall  he 
printed  in  full  upon  a  separate  ballot,  preceded  by  the  words 
^Shall  the  following  amendment  to  the  Constitution  (or  pub- 
lic measure)  be  adopted?'  and  upon  the  right-hand  margin, 
opposite  these  words,  two  spaces  shall  be  left,  one  for  votes 
favoring  such  amendment  or  public  measure,  and  the  othet* 
for  votes  opposing  the  same.  In  one  of  these  spaces  the  word 
*yes'  or  other  word  required  by  law  shall  be  printed ;  in  the 
other,  the  word  'no'  or  other  word  required,  and  to  tbe  right 
of  each  space  a  square  shall  be  printed  to  receive  the  voting 
cross,  all  of  which  shall  be  substantially  in  the  following 
form  : 

"  *Shall  the  following  amendment  to  the  Constitution 
(or  public  measure)  be  adopted?' 
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"(Here  insert  in  full  the  proposed 
constitutional  amendment  or  public 
measure.)    


"•  *  *  '  If  more  than  one  constitutional  amendment  or 
public  measure  is  to  be  voted  upon,  they  shall  be  printed 
upon  the  same  ballot,  one  below  the  other,  with  one  inch 
space  between  each  constitutional  amendment  or  public 
measure  that  is  to  be  submitted.  All  of  such  ballots  for 
the  same  polling  place  shall  be  of  the  same  size,  similarly 
printed,  upon  yellow  colored  paper.  On  the  back  of  each 
such  ballot  shall  be  printed  appropriate  words,  showing  that 
such  ballot  relates  to  a  constitutional  or  other  question  to 
be  submitted  to  the  electors,  so  as  to  distinguish  the  said 
ballots  from  the  official  ballot  for  candidates  for  office." 

This  record  discloses  that  two  ballots  were  furnished  in 
this  instance,  one  relating  to  the  granting  of  the  franchise, 
and  the  other  to  the  sale  of  the  plant  then  owned  by  the 
city.  They  were  printed  on  white  paper.  In  neither  ballot 
was  the  proposed  action  of  the  city  council  set  out  in  full, 
A  franchise  constitutes  a  contract.  The  most  that  the  city 
could  do  would  be  to  proi)Ose  the  contract,  and  formulate 
the  terms  and  conditions  upon  which  it  was  willing  to  enter 
into  the  contract.  The  proposition  was  to  grant  a  fran- 
chise, which  involved,  when  granted  and  accepted,  mutual 
contractual  duties  and  obligations,  duties  and  obligations 
to  be  assumed  by  the  city  for  and  in  behalf  of  the  citizen, 
and  duties  and  obligations  to  be  assumed  and  performed 
by  the  grantee  in  the  franchise.  If  it  became  effectual,  it 
was  a  contract  between  Rich  and  the  city,  fixing  and  regu- 
lating the  rights,  duties,  and  obligations  of  each  to  the  other 
for  25  years.  Every  detail  of  this  contract,  in  so  far  as 
the  ordinances  were  contractual,  was  a  matter  of  concern 
to  the  citizens  and  electors  of  the  city.  When  they  were 
called  to  the  election,  it  was  to  express  their  approval  or 
disapproval  of  the  contract  proposed  by  the  city,  every  de- 
tail of  which,  in  so  far  as  it  involved  contractual  rights  and 
duties,  was  essential  to  be  know^n  by  the  voter,  before  he 
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could  intelligently  approve  or  dinapprove  the  same.  It  may 
be  that  this  strictness  in  the  form  of  the  ballot  was  thought 
necessary  to  the  intelligent  action  of  the  voter,  when  called 
upon  to  personally  express  his  assent  to  or  dissatisfaction 
therewith,  and  that  the  contract  in  all  its  fullness  should 
be  there  before  him.  It  was  the  first  time  it  became  a 
pergonal  matter,  calling  on  him  for  action.  Whate^'er 
the  reason  for  this  requirement  of  the  statute, — ^and  many 
reasons  might  be  suggested, — the  legislature  has  seen  fit  to 
say,  in  no  uncertain  terms,  that  the  voter  shall  have  beforte 
him,  upon  the  paper  upon  which  he  is  required  to  express  his 
approval  or  dissent,  the  entire  proposition  involved  in  his 
act.  The  city  is  acting  under  a  grant  of  power.  Without 
the  grant  of  power,  it  could  not  act  at  all.  The  same  au- 
thority that  granted  the  power  prescribed  the  manner  in 
which  it  shall  be  exercised,  and  it  is  not  for  us  to  question 
its  wisdom.  It  may  be  that,  in  the  instant  case,  it  would  be 
a  hardship  upon  the  city  and  upon  the  taxpayers  of  the  city 
to  require  the  printing  of  these  entire  ordinances  on  the 
ballot.  It  may  be  that,  under  our  method  of  voting,  neither 
time  nor  opportunity  would  be  given  the  elector  to  read,  un- 
derstand, digest,  and  fully  appreciate  the  ordinances,  in 
all  their  details.  But  this  does  not  justify  us  in  saying  that 
he  may  be  denied  the  opportunity  to  do  so,  and  does  not 
justify  an  act  which  is  done  in  contravention  of  the  plain 
provisions  of  the  statute.  Moreover,  we  are  not  in  a  position 
to  know  whether  these  electors  who  voted  for  these  proposi- 
tions would  have  voted  for  them,  had  they  then  before  th«m 
all  the  conditions  under  wliich  the  franchise  should  be 
granted. 

We  therefore  hold  that  the  statute  is  mandatory-  It 
provides  that  the  proposition  shall  be  printed  in  full  upon' 
the  ballot.  A  reference  to  the  preceding  action  of  the  board 
does  not  meet  the  requirements  of  the  statute.  Such  pro- 
visions are  generally  held  mandatoiy.  It  is  true  that,  in 
Rock  i\  Rineharty  88  Iowa  87,  it  would  seem  that  this  court 
held  to  the  doctrine  that,  where  ever>'  step  necessary  to 
submit  the  proposition  to  the  voters  in  a  legal  way  had  been^ 
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taken,  preceding  the  ballot,  the  ballot  was  sufficient  if,  from 
the  ballot,  the  voter  may  know  or  readily  ascertain  the  full 
scope  and  meaning  of  the  proposition,  by  refei-ence  to  other 
papers  and  proceedings.  When  that  decision  was  handed 
down,  there  was  no  provision  of  the  statute  specifying  the 
form  of  the  ballot,  but  it  was  only  required  that  it  fairly 
luid  intelligently  present  the  question  to  be  voted  upon. 

The  court  nullified  the  election,  and  enjoined  the  city 
and  Rich  from  proceeding  under  the  ordinances.  This 
was  based  on  the  thought  that  the  action  of  the  city  council 
did  not  have  the  support  which  the  statute  requires  it  should 
have  from  the  electors  of  the  city,  authorizing  and  justify- 
ing its  action.  It  therefore  granted  an  injunction,  as 
prayed;  and  its  action  in  so  doing  is  sustained,  for  the 
reasons  hereinbefore  sot  out. 

It  is  claimed  that  the  ballots  were  insufficient,  because 
printed  upon  white  paper.  It  wiVL  be  borne  in  mind  that 
this  was  a  special  election.    There  could,  therefore,  be  no 

confusion    of    ballots.      The    election    was 
***  coRPORA-^^         called  for  a  specific  purpose.     There  is  no 
ii^rc  election     ^eason  Suggested,  and  none  suggests  itself 
ordinaruM^***^      to  US,  why  the  elector  could  not  express  him- 
self as   intelligently  upon*  white  paper  aft 
upon  yellow  paper.    We  think  there  is  nothing  in  this  con- 
tention. 

It  is  next  contended  that  the  election  was  void  because 
the  two  propositions  were  submitted  to  the  electors  upon 
separate  ballots.    In  the  matter  submitted  to  the  electors, 

there  were  two   propositions  involved,   one 

^'  coRPoiA^^        dependent  upon  the  other.    A  ratification  of 

chise^  eiec'"^*     One  could  not  become  effectual  unless  the 

>nT  but  ^re-     othor  was  ratified  also  by  a  majority  of  the 

tions  onTe^*-     electors.    We  think  that  the  better  practice 

rate  ballots.      ^.^^^i^j  y^  ^^  foUow  the  Statute,  and  print 

both  propositions  upon  the  same  ballot,  when  one  proposi- 
tion is  dependent  on  the  other,  to  the  end  that  the  voter  may 
have  before  him  both  propositions  on  the'  same  ballot,  for 
consideration  at  the  same  time.     A  majority  affirmative 
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vote  became  effectual  only  when  there  was  an  affirmative 
majority  vote  on  the  other.  We  do  not,  however,  hold  the 
provision  mandatory. 

For  the  reasons  pointed  out,  the  action  of  the  district 
court  is — Affirmed, 

Weaver^  C.  J.,  Ladd,  Evans,  Preston,  and  Stevens,  JJ., 
concur. 

Salinger,  J.  (dissenting).  It  is,  of  course,  true  that 
the  use  of  the  word  ^^shalP'  in  a  statute  has  some  tendency 
to  prove  that  the  statute  is  mandatory.  On  the  other  hand, 
it  will  not  seriously  be  questioned  that,  in  many  cases,  the 
statute  has  been  held  to  be  directory  merely,  thouj:(h  manda- 
tory words  are  used.  In  deciding  which  class  the  statute 
falls  into,  the  consequences  of  a  given  interpretation  are 
often  controlling.  In  the  case  at  bar,  the  logic  of  the 
majority,  if  followed  to  the  bitter  end,  creates  such  conse- 
quences as  that  I  feel  constrained  to  disagree  to  its  position. 
Under  its  holding,  a  municipality  may  be  deprived  of  light 
or  water  for  an  indefinite  length  of  time,  if  election  officers 
fail  to  copy  a  franchise  ordinance  upon  the  ballot  which 
deals  with  the  adoption  or  rejection  of  such  ordinance.  It 
would  be  wholly  immaterial  that  every  voter  had  carefully 
r^ad  and  reread  the  ordinance  before  voting  upon  it.  If, 
through  no  fault  of  the  elector,  he  is  not  given  the  opportu- 
nity to  reread  that  ordinance,  and  do  so  from  his  ballot  and 
in  the  booth,  he  is  powerless  to  cast  a  vote  for  adoption,  no 
matter  how  urgently  he  may  desire  adoption.  It  seems  to 
me  there  is  much,  in  both  reason  and  authority,  that  mili- 
tates against  such  interpretation.  The  statute  under  con- 
sideration here  is  not  more  mandatory  than,  say,  statutes 
that  declare  what  the  form  of  the  ballot  at  a  general  election 
must  be.  Yet  it  has  universally  been  held  as  to  those  that 
failure  of  the  election  officers  to  provide  such  a  ballot  would 
not  be  permitted  to  disfranchise  the  electorate.  Jiefore  an- 
nulling a  decisively  large  affirmative  vote  on  a  question  upon 
which,  in  the  very  nature  of  things,  the  electorate  must 
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have  heard  much  discussion,  and  have  had  much  informa- 
tion, and  before  annulling  such  vote  upon  the  n^ked  ground 
that  the  ballot  itself  did  not  contain  the  copy  of  an  ordi- 
nance, it  seems  to  me  there  should  be  some  evidence  these 
voters  would  have  refrained  from  voting,  or  would  have 
voted  "No,"  had  they  had  the  ordinance  before  them  on 
the  ballot. 

I  \vould  reverse. 


State  of  Iowa,  Appellee,  v.  Ray  Kesslrr,  Appellant. 

BAPB:     Corroboration — Designedly  Plaimed  Opportunity.     Evidence 

1  tending  to  show  that  the  accused  designedly  planned  the  op- 
portunity to  commit  a  rape,  the  commission  of  which  is  prop- 
erly shown,  may  furnish  the  required  corroboration. 

WITNESSES:     Character  Witnesses — Crosa-Ezamlnatlon.    A  defend- 

2  ant  who,  instead  of  confining  his  good-character  witnesses  to 
the  trait  involved  in  a  charge  of  rape,  questions  them,  without 
objection  by  the  State,  as  to  his  character  for  (1)  morality, 
(2)  decency,  and  (3)  character,  may  not  complain  If  the  State 
cross-examines  as  to  defendant's  (1)  drinking  habits,  and  (2) 
whether  they  had  heard  of  defendant's  wife's  securing  a  divorce 
for  cruelty  and  drunkenness,  when  the  record  reveals  (a)  that, 
in  some  instances,  no  objections  were  made,  (b)  that,  in  other 
instances,  the  objections  were  indefinite,  and  (c)  that  the  error 
points  on  appeal  were  quite  delayed. 

Evans,  J.,  concurs. 

Weaver,  C.  J.,  concurs  specially. 

Ladd  and  Gaynob,  JJ.,  sustain  the  examination,  on  the  ground 
that,  inasmuch  as  defendant  saw  fit  to  enter  into  the  broad, 
•general  field  of  morality,  decency,  and  character,  the  State  had 
a  right  to  follow,  in  like  manner,  by  cross-examination. 

Salinger  and  Stevens.  JJ.,  dissent,  generally. 

Appeal  from  Pottawattamie  District  Court, — .1.  B.  Rocka- 

PBLLOW,  Judge. 

July  20,  1920. 
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.  The  defendant  was  charged  with  the  crime  of  rape  npon 
Flossie  Hogaboom,  who  was  13  years  of  age.  He  was  tried 
and  convicted.    He  appeals. — Afflrmrd, 

W.  H.  Killpack  and  Thonias  Q.  Harr'mm,  for  appellant. 

H,  M.  Havner,  Attorney  General,  C.  E,  Swanson,  County 
Attorney,  and  F.  E,  Northrop,  AssistaJit  County  Attorney, 
for  appellee. 

Preston,  J. — 1.    The  point  most  relied  upon  by  appellant 
for  a  reversal  is  the  alleged  insufficiency  of  the  statutory 
corroboration  of  the  prosecutrix.     It  was  claimed  by  de- 
fendant, all  through  the  trial,  that  there  was  ' 
roboration:        no   sufficient   Corroboration.     Motions   were 

dfisiflmcdl  V 

planned  made,  at  the  close  of  the  State's  testimony 

opportunity. 

and  at  the  close  of  all  the  testimony,  to  di- 
rect  a  verdict  for  the  defendant.  These  motions  were  over- 
ruled. We  shall  not  go  into  the  evidence  in  detail  as  to  the 
transaction  itself  and  the  corroborating  circumstances  tend- 
ing to  show  that  a  crime  was  committed  by  someone.  We 
do  not  understand  appellant  to  contend  that  the  evidence  is 
not  sufficient  to  show  that  the  crime  was  committed.  The 
crime  may  be  established  by  the  testimony  of  the  prosecu- 
trix alone.  There  may  be,  of  course,  two  kinds  of  corrobora- 
tion. One  kind  is  that  her  clothes  were  bloody,  and  that 
she  could  not  sit  downi  for  some  days,  and  medical  te'^tinionv 
as  to  the  rupture  of  the  hymen,  and  so  on.  The  oilier  kind 
is  that  under  discussion,  wherein,  under  (.^ode  Section  5488, 
it  is  provided  that  a  defendant  cannot  be  convicted  upon 
the  testimony  of  the  person  injured,  unless  she  be  corro- 
borated by  other  evidence,  tending  to  connect  the  defendant 
with  the  commission  of  the  offense.  It  is  not  required  that 
the  act  itself,  or  the  details  and  circumstances,  be  witnessed 
by  some  other  person,  but  there  must  be  other  evidence  than 
that  of  the  prosecutrix,  tending  to  point  out  the  defendant 
as  the  person  who  committed  the  crime  which  the  ]\\Ty  may 
find,  from  the  testimony  of  prosecutrix,  was  committed.    If 
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the  crime  was  committed  by  someone,  and  there  was  no 
other  person  present  who  could  commit  it,  and  it  was  shown 
by  evidence  other  than  that  of  the  prosecuting  witness  that 
defendant  was  present,  and  that  ncP  one  else  was,  it  could 
not,  of  course,  have  been  committed  by  anyone  other  than 
such  defendant.  In  other  words,  it  would  be  impossible  to 
commit  the  offense,  i^ithout  the  opportunity  to  do  so.  In 
State  V,  Stevens,  133  Iowa  684,  686,  we  said: 

^^It  affirmatively  appeared,  however,  from  the  testimony 
of  others  than  the  child,  that  the  accused  was  the  only  per- 
son in  the  house  at  the  time,  capable  of  committing  the  act. 
This,  in  connection  with  the  immediate  circumstances  cor- 
roborating her  testimony  that  the  crime  was  committed  at 
that  time,  was  proof  of  something  more  than  mere  oppor- 
tunity ;  for,  by  excluding  the  possibility  of  anyone  else  hav- 
ing committed  the  offense,  and  confirming  the  child's  stOry 
that  it  was  then  committed  there  under  the  circumstances, 
tended  to  single  him  out  as  the  real  perpetrator." 

It  has  been*  held  repeatedly,  however,  that  mere  oppor- 
tunity is  not,  of  itself,  sufftcient  corroboration.  This  is 
doubtless  on  the  theory  that  a  man  and  woman  are  very 
often,  in  the  ordinary,  everyday  affairs,  and  under  proper 
and  innocent  circumstances,  alone  together.  It  is  appel- 
lant's contention  that  the  evidence  of  witnesses  other  than 
prosecutrix,  which  is  relied  upon  by  the  State,  shows  no 
more  than  mere  opportunity.  It  has  been  often  held,  how- 
ever, that,  if  the  opportunity  was  of  defendant's  creation, 
and  made  with  apparent  deliberation,  such  circumstances 
should  be  considered  in  determining  whether  or  not  de- 
fendant is  the  guilty  party.  State  i\  Crouch,  130  Iowa  478: 
State  r.  Lindsay,  161  Iowa  39,  44;  State  v.  MeGhuey,  153 
Iowa  308;  State  v.  Waters,  132  Iowa  481;  State  v.  Brioker, 
135  Iowa  343;  State  v.  NorHs,  127  Iowa  683;  State  v.  Pow- 
ers, 181  Iowa  452;  State  t\  Ralston,  139  Iowa  44;  State  v. 
Stevens,  133  Iowa  684.  In  the  instant  case,  the  State  relies 
Aipon  the  testimony  of  the  brother  of  prosecutrix,  and  some 
other  circumstances,  to  show  statutoiT  corroboration:  and 
it  contends  that  the  testimony  of  the  brother  corroborates 
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the  testimony  of  his  sister,  the  prosecutrix,  and  shows  that 
defendant  took  the  little  girl  to  his  room,  to  create  the  op- 
portunity to  commit  the  crime  which  the  prosecutrix  says 
was  then  and  there  committed.  The  principal  item  of  evi- 
dence- relied  upon  as  corroboration  is  that  of  ^he  brother, 
wherein  he  states  that  defendant  told  him  to  stay  at  the 
gate,  while  defendant  and  prosecutrix  went  to  defendant's 
room. 

It  appears  from  the  testimony  of  the  prosecuting  witness 
that,  at  about  4  o'clock  on  the  afternoon  of  the  day  in  ques- 
tion, prosecutrix,  in  company  with  her  10-year  old  brother, 
Richard,  and  her  cousin,  a  girl  about  the  size  of  Flossie,  met 
defendant  near  defendant's  residence,  and  defendant  told 
Flossie  to  come  up  to  his  room ;  that  he  wanted  to  give  her 
her  brother's  picture.  Her  brother  had  gone  to  war,  and 
she  and  her  parents  knew  that  defendant  had  tlie  picture. 
Richard  went  with  Flossie  as  far  as  the  gate.  Defendant 
lived  upstairs.  Flossie  then  accompanied  defendant  to  his 
room,  and  Richard  remained  at  the  gate,  or  yard,  as  he  was 
requested  to  do  by  the  defendant.  After  defendant  and  the 
little  girl  got  into  the  room,  defendant  got  the  picture  of 
her  brother,  but  did  not  give  it  to  her  immediately,  but  put 
it  in  his  pocket,  and  told  Flossie  to  lie  down  on  the  bed  in 
the  room.  According  to  her  testimony,  the  rape  was  then 
committed.  We  shall  not  go  into  the  details,  except  to  say 
that  she  testifies  that  she  complained  that  it  would  hurt, 
and  that  he  told  her  it  wouldn't  hurt,  and  not  to  tell  any- 
body. She  describes  some  of  the  furniture  in  the  room,  a 
brass  bedstead;  and  witnesses  other  than  Flossie  testify 
thereto.  She  estimates  that  she  was  on  the  bed,  in  the  po- 
sition described,  for  about  five  minutes.  After  the  transac- 
tion complained  of,  defendant  accompanied  prosecutrix  to 
her  home,  where  she  lived  with  her  parents,  about  a  block 
distant.  He  went  ahead  of  her,  and  she  followed.  After 
reaching  the  Hogaboom  home,  defendant  observed  that 
Flossie  had  some  small  change,  and  asked  her  how  much  she 
had,  and  told  her  to  give  that  to  him,  and  he  gave  her  a 
dollar.     This  was  in  the  presence  of  her  father,  mother, 
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brother,  and  sister-in-law.  That  evening,  the  mother  tes- 
tifies, she  noticed  blood  on  Flossie's  skirt,  and  the  girl 
told  her  it  hurt  her  to  sit  down. 

The  brother  testifies  that  he  remembers  being  at  the 
place  indicated  by  his  sister,  and  with  her  and  his  consin ; 
that  he  saw  defendant  there ;  that  witness  went  just  to  the 
gate,  then  defendant  told  him  to  stay  down ;  that  defendant 
said  he  had  a  picture  of  the  brother,  and  told  Flossie  to 
come  and  get  it;  that  defendant  said  it  was  np  at  his  house; 
that  the  boy  stayed  down ;  that  they  went  up  into  the  house ; 
that  witness  was  down  by  the  gate. 

The  jury  may  well  have  found  that  the  opportunity  for 
intercourse  was  created  or  manufactured  by  the  defendant, 
under  suggestive  circumstances,  and  that  his  purpose  ih 
asking  the  boy  to  stay  outside  at  the  gate  was  for  the  pur- 
pose of  having  intercourse  with  the  girl.  It  occurs  to  us 
that  he  could  have  had  no  other  purpose.  If  he  was  only 
wanting  to  get  the  picture  for  prosecutrix,  and  his  purpose 
and  intention  were  innocent,  there  could  be  no  object  or 
reason  for  not  wanting  the  boy  present.  The  picture  was 
that  of  the  boy's  brother,  as  yell  as  Flossie's,  and  there 
would  appear  to  be  no  reason  why  the  boy  should  not  have 
gone  with  defendant  and  the  little  girl.  We  shall  not  dis- 
cuss the  other  circumstances  relied  upon  by  the  State.  The 
matter  referred  to  was  properly  corroborative,  and  we  think 
it  was  sufficient  for  the  jury.  This  disposes  of  the  principal 
point  in  the  case. 

2.  Some  of  the  instructions  are  complained  of,  but  they 
were  not  excepted  to,  and  this  is  conceded. 

3.  Defendant  called  five  or  six  witnesses  as  to  defend- 
ant's good  character.    The  questions  were  not  framed  so  as 
to  call  for  any  specific  trait  of  character.    Some  of  the  wit- 
nesses say  that  thev  were  acquainted  with 

2.     WiTNBSSKS  :  ».  %  J. 

character  his  general  reputation  as  to  morality  and 

witnesses .  *^  ■».  » 

cross-exam-        decencv.    Some  sav  it  was  good,  so  far  as 

they  knew;  others  that  it  was  good.  One 
^tness  says  he  knows  his  reputation  as  to  general  morality 
and  character.    It  seems  to  us  that  the  questions  in  this 
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form  were  Koniewhat  broader  than  such  questions  are  usu- 
ally propounded,  in  regard  to  general  moral  character  or 
reputation  for  morality.  Xo  objection  wa«  made,  however, 
by  the  State,  as  to  the  form  of  the  questions.  These  wit- 
nesses were  cross-examined  by  the  county  attorney,  in  re- 
gard to  his  drinking  habits  and  associations,  and  as  to 
whether  thev  had  heard  that  defendant's  wife  obtained  a 
divorce  from  him  on  the  ground  of  intoxication  and  cruel 
treatment.  One  of  them  says  he  understood  that  defend- 
ant's wife  got  a  divorce,  but  never  heard  the  grounds*  It 
is  thought  by  appellant  that  this  was  misconduct  on  the 
part  of  the  county  attorney.  In  appellant's  original  argu- 
ment, there  is  no  brief  point  or  proposition  or  assignment 
of  error  in  regard  to  this.  There  is  a  reply  argument,  an 
additional  argument,  and  an  additional  abstract,  filed  for 
appellant.  In  a  later  argument,,  the  matter  is  sought  to 
be  raised.  The  matter  complained  of  was  not  even  set  out 
or  referred  to  in  the  abstract.  This  question  is  not  argued 
by  the  State,  or  even  suggested  in  its  argument.  We  as- 
sume that  the  reason  for  this  is  that  it  was  not  raised  in 
appellant's  argument  or  al^tract.  We  think  the  rule  con- 
templates that  the  errors  or  points  relied  upon  shall  be 
disclosed  in  the  opening  or  original  argument,  rather  than 
that  the  abstract  and  argument  may  be  prepared  on  one 
theory,  and  then,  if  appellee's  argument  has  been  made,  an 
additional  abstract  and  argument  and  assignments  of  error, 
or  points,  filed.  That  would  certainly  be  no  more  than  fair 
to  an  appellee.  Whether  this  is  proper  procedure,  we  need 
not  determine,  l)ecause  of  matters  which  will  be  now  re- 
ferred to.  It  may  be  that  it  would  have  been  better  had  the 
county  attorney  not  pursued  this  method  of  cross-examina- 
tion. We  do  not  know  what  was  in  his  mind.  He  is  not 
confined,  on  cross-examination,  to  the  exact  questions  asked 
in  chief.  Some  latitude  might  be  given,  in  cross-examina- 
tion of  character  witnesses.  He  may  have  had  information 
in  regard  to  the  matters  inquired  about,  and  may  have 
proceeded  on  the  theory  that  the  witnesses  had  knowledge 
thereof,  and  that,  if  they  did,  it  might  qualify  their  opinion 


Julj  1920]  State  v.  Kbsslhe  673 

as  to  his  character.  Whether  specific  acts  may  be  inquired 
abont  on  cross-examination,  we  need  not  determine,  though 
the  writer  has  his  owTi  idea  about  it,  that  a  person's  charac- 
ter is  judged  by  his  life  conduct,  and  should  be  so.  Aside 
from  all  this,  there  was  no  repetition  of  questions  after 
adverse  rulings  by  the  trial  court,  and  no  defiance  or  per- 
sistence in  repeating  questions  after  such  rulings.  The  an- 
swers of  the  witnesses  to  the  questions  propounded  by  tlie 
county  attorney  wwe  to  the  effect  that  they  did  not  know, 
and  had  not  heard  of  the  matters  inquired  about.  In  ^tatc 
V,  Tippet,  94  Iowa  646,  651,  it  was  held  that,  where  such 
answers  were  in  the  negative,  and  no  improper  evidence  was 
elicited,  the  mere  asking  of  the  questions  was  not  preju- 
dicial; and  furtlier,  that  such  answers  were  really  in  de- 
fendant's favor.  In  that  case,  the  questions  were  asked 
over  objection.  In  the  instant  case,  there  was  no  objection 
to  any  of  the  questions  propounded  by  the  county  attorney, 
as  to  any  of  the  matters  inquired  about,  of  which  complaint 
is  now  made,  except  in  one  or  two  instances,  which  will  be 
now  stated.  In  the  cross-examination  of  the  first  of  the 
character  witnesse>s  called,  there  was  an  objection  to  the 
last  question  asked,  and  this  was  in  regard  to  the  obtaining 
of  a  divorce  by  defendant's  wife,  on  the  ground  of  drunken- 
ness and  cruel  treatment;  and  the  witness  answered  that 
he  understood  she  did  get  a  divorce,  but  had  never  heard 
the  grounds.  This  and  one  other  are  the  only  objections  on 
the  subject  complained  of,  in  all  the  evidence  of  all  the 
witnesses.  >'car  the  end  of  the  testimony  of  the  next  char- 
acter witness,  this  question  was  asked: 

"Q.  Defendant  was  quite  friendly  with  Sam  (^hristen- 
sen  this  summer? 

"Mr.  Hess:    Objected  to  as  not  cross-examination. 

"Court:  I  take  it  that  is  preliminary.  You  may  an- 
swer." 

There  was  no  other  objection  to  any  question  pro- 
pounded to  this  witness.  (The  first  witness  had  testified 
before,  and  in  the  same  cross-examination,  and  without  ob- 
jection, in  regard  to  defendant's  drinking  habits.)     The 
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next  witness,  after  testifying  at  some  length,  was  asked  in 
regard  to  the  acquaintance  and  associations  of  witness  with 
the  def endajit,  and  was  further  asked : 

"Q.  That  was  just  because  you  happened  to  live  on  the 
way  to  his  home  from  the  lodge  room?  (Objected  to  as 
argumentative,  incompetent.    Overruled.)" 

The  same  witness  was  asked  as  to  the  divorce,  and  the 
objection  was  that  the  testimony  was  incompetent,  irrele- 
vant, immaterial,  and  not  a  fact,  and  that  the  decree  does 
not  so  show.  The  witness  answered,  "No."  These  two  ob- 
jections are  the  only  ones  made  to  the  testimony  of  the 
witness  just  mentioned.  To  the  next  two  witnesses,  there 
was  no  objection  whatever. 

To  my  mind,  it  is  unbelievable  that  a  jury,  acting  as  such 
under  oath,  could  have  ignored  the  testimony  given  on  the 
trial,  and  decided  this  case  upon  these  matters,  or  that  there 
was  any  prejudice  to  the  defendant.  Counsel  for  defendant 
seem  not  to  have  considered  it  of  enough  importance  to  even 
refer  to  it  in  their  abstract  filed  in  this  court,  or  in  their 
original  argument. 

We  discover  no  prejudicial  error,  and  the  judgment  is, 
therefore, — Afflrmed. 

Evans,  J.,  concurs. 

Wpsaver,  C.  J. — I  concur  in  the  conclusion  that  the  judg- 
ment be  affirmed,  but  wish  to  say  that,  in  my  opinion,  the 
testimony  discussed  by  Mr.  Justice  Salinger  in  his  dissent 
should  have  been  excluded.  In  view,  however,  of  the  record 
as  a  whole,  I  cannot  believe  that  the  error  in  its  admission 
is  of  a  character  to  call  for  a  reversal. 

•  Ladd,  J.  (concurring.)  Aside  from  evidence  tending  to 
show  the  improbability  of  prosecutrix's  having  been  in  de- 
fendant's room  at  the  time  fixed  by  her,  the  accused  relied 
on  proof  tending  to  establish  his  character  as  a  man  of 
morality  and  decency.  He  called  Nelson,  Still,  and  Leffert, 
of  whom  he  inquired  as  to  his  general  reputation  for  mor- 
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ality  and  decency,  and  Conway  and  Smith,  of  the  first  of 
whom  he  asked  as  to  his  general  reputation  as  to  morality, 
and  of  the  last  as  to  his  reputation  for  morality  and  char- 
acter. All  answered  that  his  reputation  as  to  matters  men- 
tioned was  good.  Manifestly,  the  inquiries  covered  a 
hroader  field  than  the  trait  involved,  and,  on  appropriate 
objection,  the  evidence  must  have  been  limited  to  his  repu- 
tation vrith  respect  to  character  in  the  sexual  relation,  on 
the  theory  that  he  was  not  the  kind  of  man  likely  to  commit 
the  ofifense  charged.  But  no  objection  was  interposed  by 
the  State;  and,  counsel  for  the  accused  having  opened  the 
field  of  inquiry  as  to  general  reputation  for  morality,  de- 
cency, and  character,  cross-examination  covering  this  field 
was  legitimate,  and  not  beyond  what  the  court,  in  the  ex- 
ercise of  a  sound  discretion,  might  properly  have  permitted. 
No  one  would  pretend  but  that  excessive  drinking,  carous- 
ing, bootlegging,  having  had  a  divorce  obtained  on  the 
grounds  of  drunkenness  and  cruel  and  inhuman  treatment, 
would  have  a  direct  bearing  on  his  character  for  morality 
and  decency.  As  he  was  represented  by  a  la%^7'er  of  learn- 
ing and  ability,  there  is  no  occasion  for  injecting  into  the 
record  a  limitation  on  his  questions,  or  a  construction 
thereof  not  appearing  therein.  It  may  well  be  assumed  that, 
for  some  reason,  believed  by  him  to  be  helpful  to  the  de- 
fense, he  chose  not  to  limit  his  inquiries  to  the  trait  in- 
volved, and,  not  having  done  so,  appellant  is  not  in  a  situa- 
tion to  complain  of  the  State's  action  in  following  him  into 
the  same  field  of  inquiry  he  had  opened.  Such  has  always 
been  the  rule.  In  my  opinion,  there  was  no  abuse  of  dis- 
cretion on  the  part  of  the  trial  court  in  permitting  the 
inquiries  on  cross-examination,  nor  prejudice  to  xthe  ac- 
cused, in  view  of  the  nature  of  the  questions  and  the  nega- 
tive answers.    I  am  for  affirmance. 

Gaynor,  J.,  concurs  in  the  above. 

Salingbr^  J.  (dissenting).    The  defendant  was  charged 
with  a  sexual  crime.    He  produced  witnesses  who  testified 
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that  his  general  reputation  "as  to  moralitj'^  and  decency" 
was  good.  It  is  manifest  that  the  reputation  spoken  to  was 
as  to  sexual  morality  and  decency.  On  cross-examination, 
one  of  these  witnesses,  Still,  testified  that  he  knew  one  Sam 
Christensen.  He  was  then  asked,  "This  defendant  was  quite 
frien.dly  with  Sam  Christensen  this  summer?"  to  which  de- 
fendant objected  that  it  was  not  cross-examination,  and  as 
to  Avhich  objection  the  court  remarked,  "I  take  it  that  is 
preliminary, — he  may  answer."  The  witness  was  then 
asked  whether  he  had  ever  heard  it  rumored  that  defendant 
and  Christensen  were  engaged  in  any  bootlegging  opera- 
tions, or  in  dealing  in  whisky,  and  whether  be  had  ever 
heard,  during  the  past  summer,  that  defendant  was  drinking 
quite  a  little  whisky.  Conway  was  asked  whether  he  had 
ever  heard  defendant  was  indulging  in  the  use  of  intoxicat- 
ing liquor,  and  whether  he  had  ever  heard  that  he  was  carry- 
ing around  a  considerable  quantity  of  liquor,  a  number  of 
bottles,  during  the  summer  of  1918,  and  whether  he  had 
heard  that  defendant  was  suspected  of  bootlegging,  in  the 
summer  of  1918.  Loseth  was  interrogated  on  whether  he 
had  heard  that  defendant  had  indulged  in  the  use  of  in- 
toxicating liquors  quite  freely;  whether  he  had  heard  that 
he  was  suspected  of  bootlegging  during  the  last  summer. 
One  question  to  Nelson  was:  "Isn't  it  a  fact  you  have 
heard  some  remarks  about  his  drinking  quite  a  bit  and 
carousing  around,  while  he  was  working  at  the  Northwest- 
ern?" It  was  inquired  of  Leffert  whether  he  had  ever  heard 
that  defendant  was  or  had  been  an  habitual  drunkard; 
whether  he  had  heard  of  his  indulging  freely  in  the  use  of 
intoxicating  liquors  in  the  summer  of  1918,  or  heard  that 
he  was  suspected,  by  officers  and  others  up  in  the  North- 
western yards,  of  bootlegging  in  that  community,  and 
whether  he  had  ever  heard  he  was  mixed  up  with  Christen- 
sen in  the  bootlegging  business,  and  that  the  liquor  was 
kept  at  Christensen's  house. 

It  is  the  fact  that  no  objection  was  interposed  to  most 
of  these  inquiries.  But  the  practitioner  will  instantly  ap- 
preciate the  dilemma  of  defending  counsel.     True,  failure 
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to  object  might  deny  appellate  review.  But  counsel  could 
not  be  certain  of  a  reversal,  even  if  objection  was  made.  On 
the  other  hand,  the  odious  nature  of  the  accusation  had  a 
natural  inflammatory  tendency.  And  while  the  counsel 
could  not  feel  sure  of  the  benefit  of  objection,  he  might  well 
fear  the  effect  objecting  would  have  upon  the  jury.  And  ex- 
perience teaches  that  this  persistence  in  this  line  of  inquiry 
filled  the  atmosphere  of  the  trial  with  a  prejudice  which 
neither  objecting  nor  sustaining  of  objections  could  remove. 

Moreover,  the  record  discloses  that  objections  would 
have  been  futile;  for,  as  has  been  and  will  l>e  shown,  they 
were  overruled  when  they  were  interposed. 

la 

Loseth  was  asked  whether  he  ever  heard  that,  in  1914,  a 
petition  for  divorce  was  filed  against  defendant  by  his  then 
wife,  which  charged  him  with  cruelty  and  habitual  drunken- 
ness, and  whether  he  had  heard  that  she  had  later  got  a 
divorce.  Smith  was  questioned  to  like  effect;  and  Leffert. 
Conway  was  cross-examined  as  follows : 

"Q.  Did  you  ever  hear  that  his  wife  at  that  time,  got  a 
divorce  from  him,  on  the  ground  of  cruel  and  inhuman  treat- 
ment such  as  to  endanger  her  life,  and  on  the  further  ground 
of  habitual  drunkenness?" 

Defendant  objected  that  this  was  incompetent,  irrele- 
vant, and  immaterial ;  that  it  was  not  a  fact ;  and  that  the 
decree  shows  no  such  thing.  The  court  overniled  the  ob- 
jection, with  the  statement:  "It  isn't  a  question  of  what 
the  decree  shows;  it  is  a  question  of  what  this  witness 
heard."  The  answer  was  "No."  Thereupon,  he  was  asked 
again: 

"Q.  Did  you  ever  hear  that  his  wife,  in  1914,  filed  an 
application  for  divorce,  in  which  she  set  up  the  claim  that 
he  was  guilty  of  cruel  and  inhuman  treatment  towards  her, 
such  as  to  endanger  her  life«  and  also  habitual  drunk- 
enness?" 

It  was  objected  that  this  wa*s  incompetent,  irrelevant, 
and  immaterial,  and  the  objection  was  overruled. 

"Q.    Did  you  ever  hear  that  she  subsequently  got  a  di- 
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vorce  from  the  defendant  in  that  action?  A.  I  know  he 
was  divorced  from  that  woman ;  yes,  sir,  I  heard  it." 

Nelson  was  asked : 

"Did  you  ever  hear  that  his  former  wife  got  a  divorce 
from  him,  in  September,  1914,  on  the  charge  of  habitual 
drunkenness  and  such  cruel  and  inhuman  treatment  as  to 
endanger  her  life?" 

This  wais  objected  to  as  incompetent,  irrelevant,  and 
immaterial,  not  the  best  evidence,  not  cross-examination. 
The  objection  was  overruled,  and  the  witness  answered :  "I 
understood  she  got  a  divorce,  but  I  never  heard  on  what 
grounds." 

II.  It  was  persistently  put  before  the  jury  that  defend- 
ant had  the  reputation  of  drinking  and  bootlegging  and  con- 
sorting with  bootleggers,  and  that  he  was  an  habitual 
drunkard ;  persistently  put  before  it  that  his  wife  had  asked 
a  court  to  divorce  her  because  defendant  was  an  habitual 
drunkard,  and  guilty  of  treating  her  with  such  inhuman 
cruelty  as  to  endanger  her  life.  This  last  line  of  testimony 
and  some  of  the  other  was  permitted  despite  objection. 
First,  the  jury  was  thoroughly  inoculated  with  the  drinking 
and  bootlegging  tendencies  of  the  defendant.  Then  the 
rulings  of  the  court  added  that,  in  its  opinion,  this,  and  the 
reputation  that  the  wife  had  filed  such  a  divorce  petition, 
and  that  she  had  obtained  a  decree,  tended  to  impeach  the 
testimony  of  witnesses  who  said  that  defendant  had  a  good 
reputation  for  sexual  morality  and  decency.  It  seems  to  me 
to  be  manifest  that  the  overruling  of  these  objections  con- 
stitutes error.  And  from  error,  prejudice  is  presumed. 
And  I  have  attempted  to  set  out  what  shows  that  the  pre- 
sumption is  well  founded.  I  am  abidingly  convinced  that 
permitting  this  line  of  inquiry  wrongfully  deprived  the 
defendant  of  the  weight  justly  due  the  testimony  supporting 
his  good  character.  I  must  not  be  understood,  however,  to 
argue  that  a  character  witness  may  not  properly  be  cross- 
examined  as  to  what  he  has,  in  fact,  heard  concerning  the 
reputation  to  which  he  has  spoken.  Observing  relevancy, 
the  witness  may  be  interrogated  on  whether  it  has  not  been 
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l^enerally  reputed  in  the  community  that  the  defendant  has 
done  disreputable  things.  We  said,  in  State  v.  Rowelh  172 
Iowa  208,  214,  that  such  examination  ifr  permissible  because 
it  bears  directly  on  the  value  of  the  testimony  in  chief; 
that  there  is  no  reason  why  the  jury  may  not  be  advised 
that  a  witness  who  said  the  general  reputation  of  defendant 
in  certain  respects  was  good,  was  so  testifying  when,  in  fact, 
the  community  was  rife  with  reports  indicating  the  con- 
trary; that  such  testimony  tends  to  show,  either  that  the 
witness  is  unfamiliar  with  the  reputation  to  which  he  has 
testified,  or  that  his  standards  of  what  constitutes  good 
repute  are  unsound;  that  it  founds  an  argument  that  the 
witness  either  was  in  ignorance  of  defendant's  reputation 
or  that  he  testified  in  disregard  of  what  he  did  know.  Such 
examination  is  permissible  to  test  the  conception  of  the 
witness  as  to  what  is  good  character,  and  bears  on  his  cred- 
ibility or  accuracy  (40  Cyc.  2496-7),  and  to  ascertain  the 
foundation  for  his  opinion,  or  the  data  from  which  he  draws 
his  conclusion,  with  a  view  to  lessening  the  effect  of  his  tes- 
timony as  to  general  reputation  (Ba9ye  v.  State,  45  Neb. 
261  [63  N.  W.  811]).  In  Annis  v.  People,  13  Mich.  511,  it 
was  said  that  such  examination  is  permitted  to  enable  the 
court  and  jury  to  determine  whether  the  impeaching  wit- 
ness in  fact  knows  the  general  reputation  of  another,  and, 
if  so,  whether  he  has  testified  truly  in  regard  to  it.  Making 
concrete  application,  then,  it  was  proper  to  inquire  of  these 
character  witnesses  whether  it  was  not  generally  reputed, 
or  even  whether  they  did  not  in  fact  know,  that  defendant 
had  been  guilty  of  sexual  immorality  and  indecency.  Were 
the  charge  larceny,  it  would  be  proper  to  inquire  what  the 
witness  knew,  or  knew  to  be  generally  reputed,  as  to  de- 
fendant's character  for  honesty.  But  this  honesty  is  irrel- 
evant where  sexual  morality  is  in  issue,  even  as  reputation 
of  being  a  sexual  pervert  would  not  negative  a  reputation 
for  honesty  in  business  dealings.  It  is  a  truism  to  say  that 
the  cross-examination  must  be  relevant,  and  equally  a 
truism  to  assert  that  the  examination  permitted  here  was 
irrelevant. 
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True,  the  special  concurrence  asserts  that  appellant  can- 
not object,  because,  when  he  put  in  testimony  that  he  had 
a  good  reputation  for  morality  and  decency,  he  opened  the 
door  so  wide  as  that  the  cross-examination  was  relevant  and 
permissible.  Manifestly,  this  begs  the  entire  question.  It 
assumes,  and  I  think  erroneously,  that  the  morality  and 
decency  testified  to  were  general.  It  seems  to  me  to  be 
manifest  that,  where  the  charge  involves  sexual  immorality, 
the  inquiry  is  limited  to  such  morality  or  lack  of  it.  It 
follows  that  the  cross-examination  was  erroneous,  because 
bootlegging,  drunkenness,  or  giving  cause  for  a  divorce  on 
account  of  cruel  and  inhuman  treatment,  do  not  negative 
sexual  morality. 

As  to  another  argument,  to  the  eflfect  that,  where  guilt  is 
so  clearly  proven  that,  though  there  was  error,  there  is  no 
prejudice,  I  have  this  to  say:  There  was  a  flat  conflict. 
There  was  testimony  as  to  good  character,  and  no  one  may 
say  that  utterly  conclusive  proof  overcomes  the  presumption 
that  error  is  prejudicial.  Had  this  been  a  suit  for  damages, 
based  on  alleged  rape,  and  had  a  jury  found  for  the  defend- 
ant, no  court  would  have  set  the  verdict  aside  on  the  ground 
that  it  was  not  sufficiently  sustained  by  evidence.  And  we 
held,  in  Cram  v.  City  of  Des  Moines,  185  Iowa  1292.  that, 
even  as  to  a  defendant  in  a  civil  suit,  we  could  not  hold  that 
the  record  showed  a  cure  of  the  error,  because  of  conclusive 
evidence  of  negligence  on  part  of  the  plaintiff'.  If  that  must 
be  held  in  a  civil  suit,  and  against  one  who  has  no  burden, 
surely,  the  State,  which  had  the  burden  of  showing  guilt 
beyond  reasonable  doubt,  may  not  say  in  this  case  that  it 
has  so  overwhelmingly  met  its  burden  as  that  the  state  of 
the  evidence  has  overcome  the  presumption  of  prejudice 
arising  from  the  commission  of  error, 

I  would  reverse,  and  am  authorized  to  say  that  Mr.  Jus- 
tice Stevens  concurs  in  this  dissent. 
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A.  E.  CoPPOCK,  Appellant,  v.  Thomas  H.  Rebd  et  al.,  Ap- 
pellees. 

00UET8:  Modlllcatioii  of  Oorrect  Becord.  No  power  exists  in  a 
court  of  equity  to  disturb  or  in  any  wise  modify  an  absolutely 
correct  Judicial  record.  So  held  where  a  party,  years  after  be 
had  been  convicted  of  crime,  applied  for  an  order  expunging 
from  admittedly  correct  record  shorthand  notes,  a  paragraph 
of  testimony  alleged  by  him  to  be  false  and  perjured. 

Appeal  from    Cratcford   District    Court, — E.    G.    Albert, 

Judge. 

July  6,  1920. 

Rehearing  Denied  September  25,  1920. 

A  demurrer  to  the  petition  on  the  ground  that  the  facts 
alleged  did  not  warrant  the  relief  sought^  was  sustained. 
The  plaintiflf  appeals. — Affirmed. 

Brotcn  McCrary  and  John  Urhany,  for  appellant. 

Tho8.  H.  Reed,  for  appellee. 

'  Ladd,  J. — According  to  allegations  of  the  petition,  plain- 
tiflf was  convicted  of  the  crime  of  cheating,  in  1911,  sen- 
tenced to  serve  7  years  in  the  penitentiary,  so  did,  and 
about  18  months  after  his  discharge,  discovered  evidence 
which,  in  connection  with  that  adduced  at  the  trial,  as  is 
alleged,  established  his  innocence;  and  in  this  action  he 
prayed  that  the  records  in  which  false  statements  appear, 
injurious  to  plaintiff's  rights,  be  annulled  and  changed,  and 
that  said  statements  be  expunged  from  such  records.  It 
seems  that  plaintiflf  drew  a  check  for  |6.50  on  the  First 
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National  Bank  of  Shenandoah,  Iowa,  of  which  defendant 
Reed  was  president,  and  gave  it  to  one  Johnson  for  value; 
that  the  bank  refused  to  honor  the  check;  that  Reed,  who 
wa«  the  president  of  the  bank„  and  M.  L.  Ayers,  deceased, 
caused  him  to  be  prosecuted  criminally,  as  above  recited, 
and  appeared  ajs  witnesses;  and  that  their  testimony  was 
taken  down  in  shorthand,  and  made  a  part  of  the  record  of 
the  court.    Ayers  was  asked: 

"Q.  Did  you  ever  authorize  him  to  sign  your  name  to 
checks  drawn  on  the  First  National  Bank  of  Shenandoah, 
Iowa?  A.  No,  sir.  Q.  Did  you  ever  make  any  arrange- 
ments to  honor  or  have  the  First  National  Bank  of  Shen- 
andoah honor  any  checks  which  the  defendant  might  draw 
on  you  at  any  time?  A.  No,  sir.  Q.  Did  defendant,  to 
your  knowledge,  sign  your  name  to  any  checks  drawn  on 
the  First  National  Ba.nk  of  Shenandoah  at  any  time?  A. 
Yes,  sir.  Q.  Did  you  make  the  payment  of  any  one  of 
these  checks?    A.    No." 

Reed  testified: 

"I  examined  all  checks;  never  honored  a  check  signed 
M,  L.  Ayers,  per  A.  E.  Coppock.  I  should  say  no  arrange- 
ments were  made  to  honor  checks..  I  say  we  never  did.  We 
never  had  the  authorized  signature  of  A.  E.  Coppock. 
*  *  *  He  cashed  one  check  at  our  bank  for  |5.00,  drawn 
on  some  bank  in  Omaha,  which  I  cashed ;"  and  that  he  had 
other  checks. 

The  petition  says  that  this  testimony  was  false,  for  that 
these  witnesses  had  arranged  that  plaintiff  might  draw 
checks  on  said  bank,  and  thereby  did  induce  plaintiff  to 
make  the  check  mentioned ;  that  they  testified  to  induce  the 
jury  to  convict  the  plaintiff;  that  the  latter  had  no  means 
other  than  testifying  that  he  had  authority  to  draw  the 
check,  and  that  the  bank  had  honored  other  checks,  and  that 
he  never  drew  a  check  on  an  Omaha  bank,  but  did  draw 
one  for  J5.00  on  the  Bank  of  Dedham,  Iowa,  with  which  he 
had  arranged  that  his  checks  should  be  honored;  that  the 
jury„  however,  accepted  the  testimony  of  Reed  and  Ayers, 
and  convicted  him;  that,  subsequent  to  his  service  in  the 
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penitentiary,  he  had  ascertained  that,  in  litigation  between 
Beed  and  Ajers,  in  1911,  both  had  agreed  to  changing  a 
check  or  checks  signed  by  plaintiff,  and  paid  by  the  bank  to 
Ayers;  and  that  Eeed  admitted  in  writing,  in  December, 
1917,  that  the  check  on  the  Bank  of  Dedham  had  been  pre- 
sented to  and  paid  by  the  First  National  Bank.  Plaintiff 
averred  that  the  alleged  false  statements  of  these  men  at 
the  trial  were  believed,  and  will  continue  to  be  believed, 
to  the  detriment  of  his  reputation  for  veracity;  that  both 
have  remained  silent,  and  not  corrected  their  testimony,  as 
it  was  their  duty  to  do ;  that  the  plaintiff  is  without  a  rem- 
edy, save  by  a  court  of  equity ;  that  said  false  records  and 
evidence  are  "a  continued  slander  and  injury  to  this  plain- 
tiff, and  an  invasion  on  his  personal  rights  of  life,  liberty, 
and  pursuit  of  happiness,  as  guaranteed  by  the  Constitu- 
tion; and  that  the  offtcers,  in  permitting  the  records  to  re- 
main, would  bo  violating  the  said  rights,  guaranteed  to  the 
plaintiff  as  a  citizen."  He  prayed  for  a  decree  "that  the 
records,  wherein  they  show  false  statements  that  are  in- 
jurious to  plaintiff's  rights,  be  annulled,  changed,  and  ex- 
punged from  the  records." 

By  sustaining  the  demurrer,  the  district  court  ruled  that 
the  facts  alleged  did  not  entitle  the  plaintiff  to  the  relief 
prayed;  and  rightly  so.    The  shorthand  notes,  upon  being 
certified  as  required,  became  a  part  of  the  record.    Section 
'  3675  of  the  Code.    It  is  not  pretended  that  these  did  not 

\  truly  represent  precisely  what  Beed  and  Ayers  testified  to. 

The  contention  is  that,  though  truthfully  preserved  in  the 
i  shorthand  notes,  their  testimony  was  false  in  the  particu- 

j  lars  alleged,  and  that,  because  of  this,  such  testimony  be 

I  "annulled,  changed,  and  expunged  from  the  records:"  i.  e., 

the  shorthand  notes.  The  clerk  of  court  is  charged  with  the 
duty  of  keeping  the  court  records.  Section  287  of  the  Code. 
These,  as  made  up,  may  be  corrected,  amended,  or  supplied 
by  order  of  the  court.  Sections  243,  244,  and  4127  of  the 
Code;  Goodrich  v.  Conrad,  28  Iowa  298;  Ormshy  v.  Qra- 
ham,  123  Iowa  202 ;  Lambert  v.  Rice,  143  Iowa  70.  But  we 
know  of  no  authority  which  will  justify  annulling,  chang- 
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ing,  or  expunging  an  absolutely  correct  record.  Certainly, 
this  may  not  be  done  through  the  writ  of  error  coram  nobis; 
for  that  does  not  lie,  even  if  available  in  this  state,  to  cor- 
rect an  issue  of  fart  which  has  been  adjudicated,  nor  for 
alleged  false  testimony  at  the  trial  (Beard  v.  State,  81  Ark. 
515  [99  8.  W.  8371 ;  ^ate  v.  Stanley,  225  Mo.  525  [125  S. 
W.  475] ;  State  v.  Armstrong,  41  Wash.  601  [84  Pac.  584] ; 
Asbell  V,  State,  62  Kan.  209  [61  Pac.  690] ;  Wilson  t\  State, 
46  Wash.  416  [90  Pac.  257] ;  16  CJorpus  Juris  1327) ;  nor 
for  newly  discovered  evidence  {Asbell  v.  State,  supra). 
Conceding  that  there  should  be  a  remedy  for  every  wrong, 
as  contended,  it  is  to  be  said  that  such  remedy  was  afforded 
plaintiff  in  the  opportunity  to  prove  the  alleged  false  testi- 
mony of  Ayers  and  Reed  untrue.  That  he  was  unable  so  to 
do,  or  that  he  later  discovered  facts  which  tended  to  sustain 
his  story,  as  contradicting  theirs,  does  not  militate  against 
our  conclusion  that  be  was  accorded  the  opportunity.  The 
judgment  in  the  criminal  case,  not  having  been  appealed 
from,  is  conclusive  as  to  every  element  essential  to  plain- 
tiff's conviction  of  the  offense  charged,  and  may  not  be  re- 
litigated  on  the  specious  pretext  put  forward  in  this  case. 
In  other  words,  the  issue  as  to  whether  Heed  and  Ayers 
spoke  the  truth  was  there  adjudicated,  and  cannot  be  re- 
heard in  this  action.  Whatever  of  odium  attaches  to  plain- 
tiff or  to  his  name  is  incident  to  conviction  of  the  crime  of 
which  he  was  found  guilty.  Having  had  his  day  in  court, 
he  may  not  invoke  vindication  in  a  subsequent  hearing  in 
equity.  To  change  the  record,  as  prayed,  would  not  make 
it  speak  the  truth,  but  prevent  it,  by  suppressing  the  truth. 
In  In  re  Molineux,  177  N.  Y.  395  (65  L.  R.  A.  104),  Mo- 
lineux  was  convicted  of  murder,  and  sentenced  to  death. 
During  his  imprisonment,  his  photograph  was  taken,  and 
he  was  measured  according  to  the  Bertillon  system,  and  the 
photograph  and  measurements  preserved  by  the  superin- 
tendent of  the  prison,  as  required  by  law.  Upon  appeal,  the 
conviction  was  reversed,  and  on  another  trial,  he  was 
acquitted.  Thereupon,  he  brought  an  action  to  have  these 
removed  from  the  public  record,  and  for  possession  thereof. 
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In  denying  the  relief,  the  court  said: 

"The  custodian  of  a  public  record  cannot  deface  it  or 
^ive  it  up,  without  authority  from  the  same  source  which 
required  it  to  be  made.  The  statute  directed  the  superin- 
tendent to  make  the  record,,  and  when  he  made  it,  the  state 
made  it,  and  it  has  not  authorized  him  to  destroy  it  under 
any  circumstances,  not  even  to  relieve  a  citizen  from  an 
unjust  reflection  upon  his  character.  It  would  be  usurp- 
ation of  power  for  him  to  surrender  the  record  or  for  the 
court  to  direct  him  to  do  so.  If  the  position  of  the  defend- 
ant is  sound,  where  is  the  destruction  of  public  records  to 
end?  What  may  become  of  the  indictment,  the  minutes  of 
the  clerk,  recording  the  verdict  of  guilty  and  the  judgment 
of  conviction?  May  the  death  wajprant  be  withdrawn  from 
the  custody  of  the  warden,  although  it  is  the  only  authority 
he  had  for  the  imprisonment  of  Molineux  while  he  was 
awaiting  execution?  Even  the  courts,  which  have  control 
of  their  own  records,  do  not  direct  one  made  through  error 
to  be  physically  destroyed,  although  they  vacate  it  and 
direct  that  it  shall  be  held  for  naught." 

The  cases  cited  by  appellant  are  not  in  conflict  with  this, 
but  concern  difiFerent  statutes.  See  Mahry  v.  Kettering, 
80  Ark.  551  (16  Am.  &  Eng.  Ann.  Cas.  1123) ;  Schulman  v. 
Whitaker,  117  La,  703  (7  L.  E.  A.  [N.  S.]  274) ;  Dotvns  v, 
Swann,  111  Md.  53  (23  L.  E.  A.  [N.  S.]  730) ;  Hodgemann  v. 
OUen,  86  Wash.  615  (L.  E.  A.  1016  A  730) .  The  statutes,  on 
sound  reason,  direct  the  preservation  of  the  records  of  trials. 
If  these  are  defective,  the  power  to  correct  or  amend  is  con- 
ferred on  the  courts;  but  neither  the  clerk,  who  is  custodian 
thereof,,  nor  the  courts  are  clothed  with  authority  to  destroy 
or  expunge  a  record,  or  any  part  thereof,  when  without  de- 
fect and  true.  The  ruling  of  the  court  in  sustaining  the  de- 
murrer is — Affirmed. 

Weaver,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 
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J.  O.  Sexton,  Administrator^  Appellant,  v.  C.  L.  Percival 

Company  et  al.,  Appellees. 

COBPOBATIONS:      Owneraliip   of   Stock   Dividends   Under   Agree- 

1  ment  to  Besell.  A  holder  of  corporate  shares  of  stock  who  has 
purchased  them  under  an  agreement  that  he  shall  receive  *'aU 
dividends"  thereon  during  his  lifetime,  hut  that  the  seller  may 
repurchase  after  the  death  of  such  holder,  is  the  absolute 
owner  of  stock  dividends  declared  and  issued  on  said  stock 
during  the  lifetime  of  the  said  holder,  when  such  stock  divi- 
dends represent  income  or  earnings  of  the  company,  and  not 
the  natural  growth  or  increase  in  value  of  its  permanent  prop- 
erty. 

CORPOBATIOKS:     Dividends-^Presumption.     Stock   dividends  are 

2  presumed  to  represent  earnings.  Corporate  records  reviewed, 
and  held  not  to  overcome  the  presumption. 

COBPOSATIONS:    Nature  of  Earnings.    Earnings  of  a  corporation 

3  remain  such  until  the  intent  to  make  them  a  part  of  the  perma- 
nent property  of  the  corporation  is  in  some  way  manifested. 

COBPOBATIONS:     Dual  Way  of  Distributing  Earnings.     Earnings 

4  may  be  divided  in  two  ways:  (1)  By  declaring  and  paying  a 
cash  dividend;  or  (2)  by  declaring  and  issuing  a  stock  divi- 
dend. 

Appeal   from   Polk  District   Court. — Hubert   Utterback, 

Judge. 

April  13,  1920. 

Rehearing   Denied   September   25,   1920. 

In  this  suit,,  begun  February  21,  1918,  the  plaintiff,  as 
executor  of  G.  M.  Sexton,  deceased,,  prays  that  the  defend- 
ant C.  L.  Percival  Company  and  its  officers  be  required  to 
issue  a  certificate  for  15  shares  of  stock  to  him,  as  such  ex- 
ecutor.   Prior  to  1901,  a  corporation  known  as  the  D.  S. 
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McDoneld  Ootnpany  was  organized.  On  June  23d  of  that 
year,  C.  L.  Percival  sold  to  Sexton  a  certificate  of  10  shares 
of  stock  of  the  par  value  of  $100  each^  known  as  Certificate 
No.  15,  in  that  company,  on  terms  substantially  as  herein- 
after recited.  This  artock  was  left  with  the  Des  Moines  Sav- 
ings Bank,  as  trustee.  In  February,  1904,  the  name  of  the 
company  wa£  changed  to  C.  L.  Percival  Company,  and. Cer- 
tificate No.  15  wus  surrendered,  and  a  certificate  for.  10 
shares,  known  as  No.  7,  in  the  latt^  company,  was  issued 
in  its  stead,  and  left  with  the  bank.  At  a  directors'  meet- 
ing, immediately  following  a  stockholders'  meeting,  on  Jan- 
uary»13,^  1908,  a  motion  was  adopted : 

'That  the  20  shares  of  stock  now  held  by  the  Des  Moines 
Saivings  Bank  as  trustee  for  C.  F.  Percival  be  turned  back 
to  the  company,  and  20  shares  in  lieu  of  the  same  be  issued 
direct  to  C.  F.  Percival.  Motion  carried.  It  was  further 
moved  and  seconded  that  the  10  shares  of  stock  now  held  by 
the  Des  Moines  Savings  Bank,  as  trustee  for  C.  M.  Sexton, 
be  put  in  such  shape  that  said  C.  M.  Sexton  can  draw  tiie 
dividends  on  same  as  long  as  he  lives.  At  his  death,  stock 
shall  be  sold  back  to  C.  L.  Percival  or  tiis  assignees  at  par 
value." 

On  June  23d  following  the  death  of  the  decedent,  C...  L. 
Percival  Company  and  the  Des  Moines  Savings  Bank  en- 
tered into  an  agreement  with  reference  to  the  10  shares  of 
stock  evidenced  by  Certificate  No*  15. 

''First.  That,  in  consideration  of  the  sum  of  f  1^000,  the 
receipt  whereof  is  hereby  acknowledged,  the  said  Percival 
has  hereby  sold,  subject  to  the  terms  of  this  agreement,  to 
the  said  C.  M.  Sexton,  10  shaj'es  of  the  capital  st^ck  of  the 
said  C.  L.  Percival  Company,     -.  ..\.a. 

"Second.  In  the  event  of  tl^  death  gf.th^  s^  C.  M. 
Sexton,  the  said  C.L.  Percival,  his  heirs  or  assigns,  shall, 
for  90  days  thereafter,  have  the  right:  to  repurcliase  the 
said  stock,  at  his  election,,  and,  in  the  event  that,  he  elects 
to  so  repurchase  the  same,  the  said  C.  L.  Perdval,  his  heirs 
or  assigns,  shall  pay  therefor  the  sum  of  flOO  per  share, 
plus  interest  upon  the  said  amount  from  the  date  of  the  last 
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dividend  paid  upon  the  said  .stock  to  the  date  of  such  pur- 
chase^  at  the  rate  of  8  per*cent  per  annum. 

'Third.  In  order  to  efiFectuate  the  purposes  of  this  agree- 
menty  the  stock  so  purchased  by  the  said  G.  M.  Sexton  has 
been  issued  to  the  Des  Moines  Savings  Bank,  trustee,  and 
shajl  be  held  by  it  in  trust  for  the  parties  hereto,  pursuant 
to  the  terms  of  this  agreement,  until  such  time,  if  any,  as 
said  Percival,  his  heirs  or  assigns,  shall  elect  to  repurchase 
the  said  stock,  subject  to  the  terms  of  this  agreement.  AU 
dividends  upon  the  said  stock  during  said  period  shall  be 
paid  to  the  said  C.  M.  Sexton  as  they  become  due,  and  the 
said  G.  M.  Sexton  shall  have  the  right,  during  the  saad 
period,,  to  vote  the  said  stock  at  all  meetings  of  the  said 
corporation;  but  he  shall  not  pledge  or  transfer  said  stock, 
or  otherwise  prevent  the  carrying  out  of  this  agreement. 

"Fourth.  In  the  event  the  'said  C.  L.  Percival,  his  heirs 
or  assigns,  shall,  under  this  contract,  elect  to  repurchase 
the  said  stock,  he  shall  pay  the  purchase  price  therefor  to 
the  said  bank,  as  trustee,  and  the  said  bank  shall  thereupon 
transfer  the  said  stock  to  the  said  C.  L.  Percival,  his  heirs 
or  assigns,  and  pay  over  the  said  purchase  price  to  the  ex- 
ecutors or  administrators  of  said  G.  M.  Sexton.  If,  having 
the  right  to  repurchase  said  stock,  said  G.  L.  Percival,  his 
heirs  or  assigns,  shall  elect  not  to  do  so,  said  bank  shall 
thereupon,  and  after  90  days  after  the  death  of  said  G.  M. 
Sexton,  transfer  the  same  to  his  said  executors  or  admin- 
istrators, whose  title  thereto  shall  thereupon  become,  abso- 
lute." 

At  a  stockholders'  meeting  in  January.^  1913,  a  resolution 
was  adopted,  amending  its  articles  so  as  to  increase  the 
amount  of  capital  stock  from  not  in  excess  of  $50,000  in  the 
aggregate  to  "not  in  excess  of  flOO,000,"  and  striking  the 
limitation  of  the  preferred  stock  to  the  amount  of  common 
stock,  from  the  articles.  The  officers  were  directed  to  effect 
these  changes,  and  they  so  did.  Following  adjournment  of 
the  stockholders'  meeting,  the  directors  convened,  and,  after 
the  election  of  officers,  resolved : 

"That  a  dividend  of  25  per  cent  of  the  par  value  of  the 
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capital  stock  of  this  company  that  has  been  issued  be  and 
is  hereby  declared.  Said  dividend  to  be  paid  in  cash  at 
once  to  the  stockholders  of  this  company  as  they  appear  of 
record  on  the  first  day  of  January,  1913." 

Thereupon,  a  resolution  declaring  a  stock  dividend  of  150 
per  cent,  with  preamble  as  follows,  was  adopted: 

^^Whereas,  the  authorized  capital  stock  of  the  C.  L.  Per- 
cival  Company  was,  at  the  annual  meeting  of  the  stock- 
holders, on  January  13,  1913„  increased,  by  amendment  to 
its  articles  of  incorporation,  from  $50,000  to  |100,000,  in 
order  to  take  care  of  the  growing  needs  of  the  company; 
and  whereas,  the  surplus  or  undivided  earnings  of  the  C.  L. 
Percival  Company,  afl  of  the  1st  day  of  January,  1913, 
amounted  in  the  aggregate  to  $47,345.28;  and  whereas,  it 
is  deemed  advisable  to  set  aside  of  the  surplus  or  undivided 
earnings  of  the  company  the  sum  of  $30,000  as  a  stock 
dividend  to  the  common  stock  now  outstanding,  amounting 
to  $20,000;  and  whereas,  it  is  desired  to  sell  for  cash,  at 
not  less  than  $150  per  share,  the  remaining  portion  of  the 
increased  issue  of  common  stock,  i.  e.,  $25,000." 

On  March  25,  1913,  C.  L.  Percival,  as  president,  and  Carl 
F.  Percival,  as  secretary  and  treasurer,  executed,  under  the 
seal  of  the  C.  L.  Percival  Company,  a  certain  stock  cer- 
tificate No.  58,  for  25  shares  of  the  capital  stock  of  the  C.  L. 
Percival  Company,  of  the  par  value  of  $100  each,  said  cer- 
tificate being  issued  in  the  name  of  the  Central  Trust  Com- 
pany, trustee,  and  having  written  on  the  top  thereof  the 
name  ^*C.  M.  Sexton;"  and  the  stub  from  which  said  cer- 
tificate was  originally  detached,  bears  the  following  en- 
dorsement : 

"Certificate  No.  58,  25  shares.  Issued  to  Central  Trust 
Company,  trustee  for  C.  M.  Sexton,  dated  March  25,  1913. 
From  whom  transferred,  Des  Moines  Saving,  Trustee,  dated 
February  1,  1904.  No.  original  certificate,,  7.  No.  original 
shares,,  10.  Stock  Dividend,  15.  No.  of  shares  transferred, 
25." 

The  blank  form  of  receipt  on  the  stub  was  not  signed, 
and  Certificate  No.  58  was  never  delivered,  nor  any  in  its 
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stead.  Within  90  days  from  Sexton's  death;  Percival  paid 
par  value,  with  interest,  as  stipulated,  to  the  Des  Moines 
Savings  Bank,  and  thereupon  the  original  certificate  No.  7, 
for  10  shares  of  stock,  was  surrendered  to  him,  and,  on 
June  20,  1917,  in  lieu  thereof  and  of  Certificate  No.  58,  the 
company  issued  a  certificate  No.  77,  for  10  shares,  and  a 
certificate  for  15  shares^  known  as  No.  78,  to  Percival.  No 
dividend  has  been  paid  to  decedent  or  to  the  executor  of  his 
estate  since  January,  1917.  During  the  last  4  years,  or 
after  the  stock  dividend,  decedent  was  paid  dividends  on  25 
shares  of  stock,  and  prior  thereto,  on  10  shares.  During 
all  this  time,  he  was  one  of  the  four  directors  of  the  com- 
pany, actively  participated  in  its  management,  served  as 
bookkeeper,  and  later  as  cashier,  at  a  salary.  The  court, 
on  final  hearing,  entered  its  decree : 

"That,  upon  the  payment,  within  90  days  from  the  entry 
of  final  decree  in  this  cause,  to  the  plaintiff  by  the  defend- 
ant C.  L.  Percival,  of  the  sum  of  91„500,  together  with  8 
per  cent  interest  thereon  from  January  15,  1917,  said  de- 
fendant shall  be  and  become  the  absolute  owner  of  said  15 
shares  of  dividend  stock  in  said  C.  L'.  Percival  Company, 
.together  with  all  rights  which  have  accrued  thereunder 
since  said  last-named  date,,  and  all  rights  which  may  here- 
after accrue  thereunder ;  that,  in  default  of  such  payment  to 
the  plaintiff  by  the  defendant  C.  L.  Percival,  the  defendant 
Percival  Company,  through  its  proper  officers,  shall  issue 
find  deliver  to  the  plaintiff  said  15  shares  of  stock  as  and  pur- 
suant to  the  said  stock  dividend  of  February  22,  1913." 

One  half  of  the  costs  was  taxed  to  each  party,  and  each 
appealed  on  the  same  day. — Reversed. 

.  Brookhart  Bros,  and  Charles  W.  Lyon,  for  appellant. 

Miller,  Parker,  Riley  d  Stetoart,  for  appellees. 

Ladd^  J. — The  plaintiff  is  the  executor  of  the  estate  of  C. 
M.  Sexton^  deceased,  and  as  such  prays  for  an  order  direct- 
ing the  C.  L.  Percival  Company  and  its  officers  to  issue  to 
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him,  as  such  executor,  a  certificate  of  15 

1.       COBPOBA- 

TioN's :   own-     shares  of  the  capital  stock  of  that  company. 

ershlp    of  ^.  ^  ._  ,    ,,     .  »v 

atook  divi-        It  appears  from  the  record  that,  on  Decem- 

dends  tinder        .  -^-.^^v-.*         •■         ,.«.  .        j* 

airreement  to    ber  10,   1901,,  the   decedent,   being   in    the 

employment  of  the  D.  H.  McDoneld  Com- 
pany, arranged  to  purchase  10  shares  of  the  capital 
stock  of  said  company  from  C.  L.  Percival.  This  was 
done,  but  on  terms  substantially  like  those  entered  into 
after  the  name  of  the  company  had  been  changed 
to  C.  L.  Percival  Company.  Such  change  occurred  in  1904, 
and  on  June  23,  1908,  a  new  contract  was  entered  into, 
under  which  the  certificate  for  10  shares  of  stock  was  de- 
posited with  the  Des  Moines  Savings  Bank,  as  trustee,  on 
conditions  that: 

"In  the  event  of  the  death  of  the  said  C.  M.  Sexton,  the 
said  C.  L.  Percival,  his  heirs  or  assigns,,  shall,  for  90  days 
thereafter,  have  the  right  to  repurchase  the  said  stock  at 
his  election,  and,  in  the  event  that  he  elects  to  so  repurchase 
the  same,  the  said  C.  L.  Percival,  his  heirs  or  assigns,  shall 
pay  therefor  the  sum  of  flOO  per  share,  plus  interest  upon 
the  said  amount  from  the  date  of  the  last  dividend  paid 
upon  the  said  stock  to  the  date  of  such  purchase  at  the  rate 
of  8  per  cent  per  annum. 

"Third.  In  order  to  effectuate  the  purposes  of  this  agree- 
ment, the  stock  so  purchased  by  the  said  C.  M.  Sexton  has 
been  issued  to  the  Des  Moines  Savings  Bank,  trustee,  and 
shall  be  held  by  A  in  trust  for  the  parties  hereto,  pursuant 
to  the  terms  of  this  agreement,  until  such  time,  if  any,  as 
said  Percival,,  his  heirs  or  assigns,  shall  elect  to  repurchase 
the  said  stock,  subject  to  the  terms  of  this  agreement.  All 
dividends  upon  the  said  stock  during  said  period  shall  be 
paid  to  the  said  C.  M.  Sexton  as  they  become  due,  and  the 
said  C.  M.  Sexton  shall  have  the  right,  during  the  said 
period,  to  vote  the  said  stock  at  all  meetings  of  the  said 
corporation,  but  he  shall  not  pledge  or  transfer  said  stock, 
or  otherwise  prevent  the  carrying  out  of  this  agreement. 

"Fourth.  In  the  event  the  said  O.  L.  Percival,  his  heirs 
or  assigns,  shall,  under  this  contract,  elect  to  repurchase 
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the  said  stock,  he  shall  pay  the  purchase  price  therefor  to 
the  said  bank,  as  trustee^  and  the  said  bank  shall  thereupon 
transfer  the  said  stock  to  the  said  C.  L.  Percival,  his  heirs 
or  assigns^  and  pay  over  the  said  purchase  price  to  the  ex- 
ecutors or  administrators  of  the  said  C.  M.  Sexton.  If,  hav- 
ing the  right  to  repurchase  said  stock,  said  C.  L.  Percital, 
his  heirs  or  assigns,  shall  elect  not  to  do  so,  said  bank  shall 
thereupon,  and  after  90  days  after  the  death  of  said  G.  M. 
Sexton,  transfer  the  same  to  his  said  executors  or  admin- 
isti^ators,  whose  title  thereto  shall  thereupon  become  abso- 
lute." 

Sexton,  who  was  a  single  man,  died  April  21,  1917,  and, 
within  90  days  thereafter,  in  pursuance  of  the  terms  of  the 
contractj^  C.  L.  Percival  deposited  the  necessary  amount 
with  the  Des  Moines  Savings  Bank,  and  it  surrendered  the 
10  shares  of  stock.  A.  stock  dividend  of  150  per  cent  was 
declared  in  1913,  and  a  certificate  of  15  shares  issued  as  a 
stock  dividend  on  the  original  10  shares,  March  25,  1913; 
and  the  sole  issue  raised  by  counsel  is  whether  these  passed 
to  C.  L.  Percival,  upon  repurchasing  the  original  10  shares 
of  stock,  or  to  the  executor  of  the  estate  of  the  decedent. 
In  other  words.  Was  the  stock  dividend  declared  in  order  to 
distribute  the  income  or  earnings  of  the  company,  or  as 
representing  the  natural  growth  or  increase  in  the  value  of 
its  permanent  property — a  mere  change  in  the  form  of 
ownership?  If  the  latter,  then  the  15  shares  issued  as  a 
stock  dividend,  with  the  10  shares,  represented  no  greater 
part  of  the  company's  property  than  did  the  10  original 
shares,  and  manifestly  must  have  been  turned  over  to  Per- 
cival, upon  repurchase  of  the  latter;  but  if  the  former,  then 
the  dividend  in  stock  passed  to  decedent,,  under  the  clause 
entitling  decedent  to  all  dividends  on  the  stock. 

It  is  to  be  observed  that  the  relation  of  the  parties  was 
analogous  to  that  of  life  tenant  and  remainderman,  under 
a  will  or  other  instrument.  Under  the  contract,  "all  divi- 
dends upon  said  stock  during  said  period  (life  of  Sexton) 
shall  be  paid  to  said  C.  M.  Sexton,  as  they  become  due," 
and,  within  90  days  after  the  expiration  of  such    period, 
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Percival  might  repurchase,  and  thereby  acquire  the  same 
title  thereto  as  would  a  remainderman  at  the  expiration  of 
the  life  estate.  The  rule  which  obtains  in  such  cases  in  this 
state  was  settled  in  Kalhach  v.  Clark,  133  Iowa  215,  where 
the  courts  speaking  through  the  late  Justice  Deemer,  said : 

^nVe  start  with  the  notion  that  all  pure  dividends, 
whether  in  cash  or  stock,  or  other  property,,  are  a  part  of 
the  income,  and,  when  declared,  should  go  to  the  life  tenant, 
and  not  to  the  remainderman,  as  it  is  not  a  part  of  the 
corpus  of  the  property,  but  a  part  of  the  income  derived 
from  the  use  and  management  thereof.  Any  dividends,  so 
called,  presumptively  belong  to  the  life  tenant,  as  they  are, 
in  the  absence  of  a  showing  to  the  contrary,  assumed  to 
have  been  divided  as  profits.  If,  however,  the  so-called 
stock  dividends  represent  the  corporate  capital,  that  is, 
represent  nothing  but  the  natural  growth  or  increase  in 
the  value  of  the  permanent  property,  so  that  there  is  merely 
a  change  in  the  form  of  ownership,,  such  stock  should  go  to 
the  remainderman ;  for  in  such  cases  the  dividend  is  a  divi- 
dend of  capital,  representing  simply  an  increase  in  the 
value  of  the  physical  property,  good  will,  or  other  thing  of 
tangible  value.  ♦  ♦  ♦  Under  this  rule  it  becomes  a 
question  of  fact  as  to  the  actual  nature  of  the  dividend. 
The  mere  fact  that  the  directors  of  the  corporation  call  it 
either  one  thing  or  the  other  is  not  controlling." 

It  is  often  difficult  to  ascertain  the  precise  nature  of  a 
specific  stock  dividend.    The  presumption  obtains  that  all 
stock  dividends  are  a  part  of  the  income,  and,  when  de- 
clared, go  to  the  life  tenant.     The  burden 
**  T^oKs°*divi-      ^'  proof  to  show  that  the  dividend  was  not 
•umptton '^^        of  the  income  or  profits  was  on  the  defend- 
ants.   The  board  of  directors,  in  their  reso- 
lution declaring  the  dividend,  recited,  by  way  of  preamble, 
that: 

''Whereas,  the  surplus  or  undivided  earnings  of  the  C.  L. 
Percival  Company,  as  of  the  1st  day  of  January,  1918, 
amounted  in  the  aggregate  to  f 47,345.28;  and  whereas,  it  is 
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deemed  advisable  to  set  aside^  of  the  surplus  or  undivided 
earnings  of  the  company,  the  sum  of  f30,000  as  a  stock 
dividend  to  the  common  stock  now  outstanding,  amounting 
to  f 20,000;  and  whereas,  it  is  desired  to  sell  for  cash,  at 
not  less  than  $150  per  share,  the  remaining  portion  of  the 
increased  issue  of  common  stock,  i.  e.,  f25,000." 

This  recital  indicates  plainly  the  design  of  the  directors 
to  have  been  the  distribution  pro  rata  among  the  sharehold- 
ers of  the  profits,  in  the  form  of  surplus  or  undivided  earn- 
ings. Were  there  profits  so  to  distribute?  Bearing  in  mind 
that  such  is  the  presumption,  in  view  of  the  declaration  of 
the  dividend,  we  examine  the  record  to  ascertain  if  any- 
thing appears  therein  tending  to  show  the  contrary.  The 
capital  stock  of  the  corporation  was  $20,000,  diWded  into 
200  shares,  of  par  value  of  $100  each.  Though  it  was  or- 
ganized prior  to  1901„  no  evidence  of  its  financial  condition 
previous  to  January  1,  1907,  was  adduced.  There  appears 
to  have  been  a  surplus  of  $29,827  at  that  time.  It  must 
have  exceeded  this,  prior  to  that  date;  for  a  new  building 
at  a  cost  of  $36,450  was  included  in  its  assets,  without  in- 
crease of  capital,  but  with  an  incumbrance  of  $15,000.  Sex- 
ton purchased  the  stock  of  Percival  in  1901,  under  contract 
similar  to  that  of  1908.  The  changing  of  the  name  of  the 
corporation  in  1904  did  not  interfere  with  such  contract, 
nor  did  the  substitution  of  a  certificate  of  10  shares,  issued 
by  the  corporation 'under  the  name  of  C.  L.  Percival  Com- 
pany, in  the  place  of  a  certificate  for  like  number  of  shares, 
previously  issued  by  the  same  corporation  under  the  name 
of  D.  H.  McDoneld  Company.  The  contractual  relations 
between  Sexton  and  Percival  were  not  changed  from  the 
date  of  purchase  until  Sexton's  death.  True,  the  directors 
resolved,  in  January,,  1908,  "that  the  10  shares  of  stock  now 
held  by  the  Des  Moines  Savings  Bank  be  put  in  such  shape 
that  said  C.  M.  Sexton  can  draw  dividends  on  the  same  as 
long  ns  he  lives ;  that,  at  his  death,  said  stock  shall  be  sold 
back  to  C.  L.  Percival  or  his  assigns  at  par  value."  This 
much  was  provided  for  in  the  contract  of  December  10, 
1901,  but  added  nothing  to  the  rights  or  privileges  of  either 
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Sexton  or  Percival.  The  contract  of  1908,  made,  as  Per- 
cival  testified,  to  carry  out  this  resolution,  differed,  in  sub- 
stance, only  in  date  and  description  of  the  company.  The 
record  is  without  proof  of  when  or  how  the  surplus  existing 
in  1907  was  created.  According  to  Webster's  Dictionary, 
the  word  "surplus"  means  "excess  or  overplus;  »  *  ♦ 
as  distinguished  from  capital  stock  of  a  corporation,  the 
excess  of  net  assets  over  the  face  value  of  its  shares."  It  is 
not  unusual,  in  organizing  corporations,  to  create  a  surplus 
by  exacting  payments  in  excess  of  the  par  value  of  shares ; 
and  often  a  surplus  arises  from  the  increaBed  value  of  its 
property.  Ordinarily,^  the  term  "surplus,"  as  used  in 
financial  statements  of  corporations,  indicates  its  accumu- 
lated earnings  or  profits,  whether  in  money  or  otherwise,  as 
distinguished  from  the  par  value  of  its  capital  stock,  and 
it  appears  to  have  been  so  employed  in  the  nine  yearly  state- 
ments following  that  of  1907.  Aside  from  the  large  cash 
dividends  declared,  the  surplus  gradually  increased  |17,- 
518.01,  during  the  five  years  following  that  date,  without 
taking  into  account  any  increase  in  the  value  of  property 
in  its  nature  permanent.  There  is  a  clear  distinction  be- 
tween accretions  to  the  fund  derived  from  earnings  accumu- 
lating during  the  life  estate  and  the  enhanced  value  of  tlie 
trust  property  due  to  other  causes.  The  one  is  income; 
while  the  other  is  capital — a  part  of  the  corpus  of  the 
estate.  A  comparison  of  these  statements  demonstrates,  as 
nearly  as  may  be,  that  this  increase  of  surplus  consisted  of 
accumulated  earnings  or  profits  of  the  company.  If  the 
surplus  of  1907  did  not  consist  of  profits  or  earnings  of 
the  company,  what  was  it?  How  did  it  arise?  No  answer 
other  than  as  above  stated,  is  to  be  found  in  the  record.  The 
value  of  property  permanent  in  its  nature,  credited  in  the 
statement  of  that  year  as  part  of  the  assets,  when  compared 
with  such  values  in  other  statements,  precludes  the  infer- 
ence that  the  surplus  in  the  several  statements  was  made  up 
from  enhancements  in  value  of  such  property.  Let  the 
statements  speak  for  themselves. 
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C.  L.  Percival*  CJompany. 

January  1,  1907. 

Assets. 

Mdse.   (Hides  and  Furs) $  20,985.39 

Rend.  Wks.  (Stock  on  Hand) 3,335.33 

Butcher  Tools  (Stock  on  Hand) 21,153.82 

Accounts  Outstanding   (Good) 10,705.18 

Teams,  Wagons,  etc 2,200.00 

New  Building  (Cost)   36,450.60 

Hide  Building  Second  St 200.00 

Rend.  Works,  Real  Estate 3,800.00 

Rend.  Works,  Fixtures 1,700.00 

Real  Estate  E.  First  St 5,051.31 

9105,581.63 

Liabilities. 

Capital  Stock 9  20,000.00 

Due  Bank   24,000.00 

Mtge.  on  Building 15,000.00 

Mtge.  on  R.  W 2,640.00 

Due  Employees   9,616.37 

Cash  Overdrawn   1,053.03 

Butcher  Tools 

Bills  Unpaid 3,444.42 

Surplus    29,827.81 


9105,581.63 

The  statement  of  1913,  when  compared  with  that  above, 
of  1907,  indicates  clearly  the  nature  of  the  additions  to 
the  surplus. 

C.  L.  Percival  Company 

Statement 

January  1,  1913. 

Assets. 

Cash  &  Accounts  Receivable 9  34,768.17 

Mdse.  on  hand 18,904.79 

B.  Tool  Stock  on  hand 28,364.63 
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Factory  Stock  on  hand 17,405.96 

Teams  &  Equipment 2,478.05 

Hide  House,  2d  St 100.00 

Rend.  Works  Stock > 1,986.53 

Rend.  Works  Real  Estate 3,800.00 

Rend.  Works  Equipment 1„977.00 

Warehouse  Building 36,606.87 

Factory   Building 5,385.87 

Factory  Equipment 3,513.97 

Office  Equipment 1,464.00 

Rent,  Int.  &  Ins.  Paid  in  Adv 1,764.00 

1158,419.84 

Liabilities 

Capital  Stock  f  20.000.00 

Notes  Payable   ^3,906.46 

Accts.  Payable  3,682.50 

Reserve  for  Depreciation,  Warehouse 2,518.63 

Factory  Building    538.58 

Factory  Equipment    351.39 

Rend.  Works  Equipment 77.00 

Surplus    47,345.28 


1158,419.84 

The  earning  capacity  of  this  company  is  illustrated  by 
the  cash  dividends  declared.  A  cash  dividend  of  .50  per 
cent  was  declared  in  1903,  of  60  per  cent  in  1904,  of  40  per 
cent  in  1905,  and  of  25  per  cent  each  year  thereafter  until 
1911,  which  was  passed,  and  a  dividend  of  25  per  cent  was 
declared  in  1912,  and  also  in  1913.  As  pointed  out,  the 
earnings  or  profits  in  the  sum  of  $17,518.01  accrued  sub- 
sequent to  the  statement  of  1907.  This  amount  might  have 
been  distributed  by  the  stock  dividend,  as  was  done,  and 
must  have  gone  to  the  life  tenant.  The  statement  of  that 
year  indicates  that  the  surplus  of  |29,827.81  also  accumu- 
lated from  the  business  of  the  company.  Out  of  this,  $5,000 
was  paid  out  as  a  dividend.    When  or  how  the  remainder, 
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of  124,827.01,  was  earned  or  added,  we  have  no  means  of 
knowing.  If  it  had  been  made  a  permanent  part  of  the  cap- 
ital or  corpus  of  the  company  in  some  manner,  this  must 
have  been  known  by  its  officers,  and  the  circumstance  that 
defendants  adduced  no  evidence  bearing  on  the  subject 
tends  to  confirm,  rather  than  overthrow,  the  presumption 
that  the  dividend  was  of  the  profits  or  earnings  of  the  com- 
pany. Nor  is  such  presumption  impaired  by  the  fact  that 
large  cash  dividends  mentioned,  were  declared. 

Counsel  argues,  as  indicating  that  the  dividend  could  not 
have  been  from  the  earnings,  that  the  corporation,  was  in 
such  financial  condition  that  a  cash  dividend  in  like  amount 
3     roHPORA-  might  not  have  been  paid  without  borrowing 

nature  of  money.     This  is  true,    and    furnishes    the 

earnings.  strongest  reasou  for  making  a  stock    divi- 

dend. The  very  purpose  of  a  stock  dividend  is  to  retain  the 
earnings  in  the  business,,  and  issue  stock  evidencing  same, 
instead  of  paying  cash,  or  other  property.  It  is  not  neces- 
sary that  the  earnings  be  set  aside  in  money,  to  prevent 
them  from  being  absorbed  in  the  capital  of  the  company, 
nor  to  segregate  them  into  a  sepajate  account.  They  con- 
tinue such  until  the  intent  to  make  them  a  part  of  the 
permanent  property  or  corpus  of  the  company  is  in  some 
way  manifested.  In  a  sense,  as  counsel  contends,  every 
stock  dividend  is  a  mere  matter  of  bookkeeping.  No  money 
is  paid  out  or  taken  in.  The  property  of  the  corporation 
continues  unchanged.  The  accumulated  profits,  whether  in 
money  or  property,  are  undisturbed.  All  that  happens  is 
the  issuance  of  the  certificates  of  stock,  and  changing  the 
books  so  as  to  show  a  corresponding  increase  in  capital 
stock,  and  this  for  th^  purpose  of  distributing  such  profits 
or  income  pro  rata  to  the  shareholders,  and  in  that  manner 
capitalizing  the  earnings.  The  earnings,  as  such,  cease  to 
belong  to  the  corporation,  but  become  absorbed  in  its  cap- 
ital, and  are  represented  by  the  new  shares,  issued  as  a 
dividend.  Counsel  for  defendants  concedes,  as  he  must 
have,  that  there  were  accretions  representing  the  earnings 
of  the  corporation,,  but  suggests  that  "the  great  advance  in 
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the  total  of  the  assets  column  from  the  time  of  the  breaking 
out  of  the  world  war  is  undoubtedly  accounted  for  in  part 
by  the  enhanced  market  value  of  the  average  of  merchandise 
on  hand."  But  the  war  did  not  begin,  nor  was  it  declared, 
until  a  little  more  than  17  months  after  the  dividend  was 
declared.  We  agree  with  Jennery  t\  Olmsteady  36  Hun  536, 
in  holding  that  profits  are  not  proven  to  have  been  earned 
by  showing  an  increase  in  the  market  price,  but  must  have 
been  realized,  to  be  denominated  as  such.  For  all  that  ap- 
pears, the  merchandise  and  other  property  of  this  company 
may  have  been  of  greater  value  than  credited  in  the  assets 
column,  but  such  increase  was  not  included. 

We  do  not  agree,  however,  that  the  word  ^'dividend"  has 
indefinite  meaning,  when  employed  in  contracts  relating  to 
corporate  stock.  In  Lockhart  v.  Van  Alstyne,  31  Mich.  76 
(18  Am.  Rep.  156),  the  court,  speaking  through  Cooley,  J., 
said : 

"A  dividend  to  the  stockholders  of  a  corporation,  when 
spoken  of  in  reference  to  an  existing  organization  engaged 
in  the  transaction  of  business^  and  not  of  one  being  closed 
up  and  dissolved,  is  always,  so  far  as  we  are  aware,  under- 
stood as  a  fund  which  the  corporation  sets  apart  from  its 
profits  to  be  divided  among  its  members.  A  corporation  of 
which  it  is  said  that  it  is  making  an  annual  dividend  of 
10  per  centum  upon  its  stock,  is  supposed  to  be  a  prosper- 
ous corporation,  because  its  gains  leave  it  this  clear  annual 
percentage,  which  it  can  pay  over  without  impairing  its 
capital.  A  dividend  among  preference  stockholders  exclu- 
sively, is  understood  to  imply  that  the  sum  divided  has  been 
realized  as  profits,  though  the  earnings  do  not  yield  a  divi- 
dend to  the  stockholders  in  general.  We  hazard  nothing  in 
saying  that  this  is  the  primary  and  universal  understanding 
of  a  dividend  on  stock,  except  when  made  use  of  in  respect 
to  a  final  closing  up  and  distribution  of  assets  on  the  oc- 
currence of  insolvency  or  in  view  of  a  dissolution." 

See,  also,  Jones  r.  Concord  d  M,  R.  Co.,  67  N.  IT.  119  (38 
Atl.  120);  Rose  r.  Barclay,  191  Pa.  St.  594   (45  L.  R.  A. 


600  Sexton  v.  Pbrcival  Co.  [189  Iowa 

392).     In  2  Cook  on  Corporations  (7th  Ed.),  Chapter  32, 
Section  534^  a  dividend  is  defined  as : 

"A  corporate  profit,  set  aside,,  declared,  and  ordered  by 
the  directors  to  be  paid  to  the  stockholders  on  demand,  or 
at  a  fixed  time.  Until  the  dividend  is  declared,  these  cor- 
porate profits  belong  to  the  corporation,  not  to  the  stock- 
holders, and  are  liable  for  corporate  indebtedness." 

^'[A  stock  dividend]  is  lawful  when  an  amount  Of  money 
or  property  equivalent  in  value  to  the  full  par  value  of  the 
stock  distributed  as  a  dividend  has  been  accumulated,  and 
is  permanently  added  to  the  capital  stock  of  the  corpor- 
ation. *  *  *  In  this  country,  these  dividends  are  fre- 
quently made,  and  are  sustained  by  the  courts."  2  Cook  on 
Corporations  (7th  Ed.),  Chapter  32„  Section  536. 

This  definition  is  approved  in  DeKoven  v,  Alsop,  205  111. 
309  (63  L.  B.  A.  587).  See,  also.  State  v.  Bank  of  Com- 
merce, 95  Tenn.  221  (31  S.  W.  993) ;  3  Words  and  Phrases 
2143  et  seq.  That  the  word  was  employed  in  the  sense  above 
indicated,  is  not  open  to  controversy,  in  view  of  the  context 
and  the  circumstances  disclosed.  That  decedent  so  con- 
strued it,  appears  from  his  refusal  to  enter  into  the  con- 
tract prepared  by  Percival,  permitting  the  latter  to  re- 
purchase the  original  10  shares,,  together  with  the  15  shares 
of  the  dividend,  at  the  price  of  the  former.  This  happened 
in  1913,  and  nothing  further  was  said.  As  Sexton  was  re- 
ceiving the  dividends  on  the  25  shares,  there  was  no  oc- 
casion for  pressing  the  claim  of  title  to  the  shares  belong- 
ing to  decedent,  and  it  ought  not  to  be  said  that  decedent, 
who  was  bookkeeper  of  the  company,  by  not  enteriug  into 
further  controversy  \\dth  the  president  thereof  over  the  title 
to  the  15  shares  of  stock,  acquiesced  in  the  latter's  claim 
of  the  right  to  repurchase  these  on  the  terms  claimed.  ,  The 
authorities  cited  by  defendants  are  not  in  point.  In  Spoon- 
er  V.  Phillips,  62  Conn.  62  (16  L.  B.  A.  461),  the  articles 
of  incorporation  authorized  the  corporation  to  increase  or 
diminish  the  shares  of  stock  issued,  as  might  seem  to  it 
best;  and  it  was  by  virtue  of  this  power,  and  not  as  stock 
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dividends^  that  the  stock  of  the  corporation  was  increased. 
As  said  by  the  court: 

"The  new  shares  were  not,  strictly  speaking,  the  product 
of  stock  dividends,  nor  did  they  represent,  in  the  ordinary 
sense,  surplus  earnings;"  and  it  was  found  that  the  inten- 
tion of  the  testator  was  the  gift  of  the  original  shares,,  with- 
out others  issued  by  way  of  increase.  In  Wilherding  v.  Mil- 
ler, 88  Ohio  St.  609  (106  N.  E.  665),  and  Guthrie's  Trustee 
V.  Akers,  157  Ky.  649  (163  S.  W.  1117),  dividends  were  not 
declared,  and  all  held  was  that,  without  declaration  of  divi- 
dends, the  surplus  does  not  pass  to  the  life  tenant.  In 
Kaufman  v,  Charlotteville  Woolen  Mills  Co,j  93  Va.  673 
(25  S.  E.  1003),  the  plaintiff  claimed  a  27  per  cent  stock 
issue,  declared  January  16,  1896,  on  the  theory  that  he  had 
reserved  dividends  up  to  January  1st  of  that  year,  and  that 
the  profits  were  on  hand  prior  ther^x),  and  could  have  been 
distributed.  The  court,  after  describing  a  stock  dividend 
as  characterized  by  the  so-called  Massachusetts  rule,  under 
which  all  such  dividends  are  retained  by  executor  or  trustee 
for  the  remainderman,  observed  that: 

"The  accumulated  profits  of  a  corporation  belong  to  the 
company ;  and,  acting  in  good  faith,  and  for  the  best  inter- 
est of  all  concerned,  the  corporation  may  capitalize  the  sur- 
plus, or  it  may  invest  it  in  its  work  and  plant  so  as  to 
secure  and  increase  the  permanent  value  of  its  proi>erty,  or 
it  may  reserve  part  of  the  earnings  of  a  prosperous  year  to 
make  up  for  a  possible  lack  of  profits  in  future  years,  or  it 
may  distribute  its  earnings  at  once  to  its  stockholders  as 
income.  Which  of  these  courses  is  to  be  pursued  must  be 
determined  by  the  directors,  with  due  r^ard  to  the  con- 
dition of  the  company's  property  and  affairs  as  a  whole; 
and,  except  in  case  of  fraud  and  bad  faith  on  their  part, 
their  discretion  in  this  respect  cannot  be  controlled  by  the 
courts." 

These  decisions  are  in  harmony  with  the  rule  laid  down 
in  Moss's  Appeal,  83  Pa.  St.  264  (24  Am.  Rep.  164),  where 
the  court  said: 

"As  a  general  rule,  nothing  earned  by  a  corporation  can 
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be  regarded  as  profits^  until  it  shall  have  been  declared 
to  be  so  by  the  corporation  itself,  acting  by  its  board  of 
managers.  The  fact  that  a  dollar  has  been  earned  gives  no 
stockholder  the  right  to  claim  it  until  the  corporation  de- 
cides to  distribute  it  as  profit.  The  wisdom  of  such  distri- 
bution must,  of  necessity,  rest  with  the  corporation  itself. 
From  motives  of  prudence  and  self-interest,  it  is  frequently 
desirable  to  add  all  or  a  portion  of  the  earnings  to  the  cap- 
ital. This  is  sometimes  necessary  as  a  basis  of  credit  for 
more  enlarged  operations.  It  is  often  a  wise  exercise  of 
discretion  for  a  corporation  to  strengthen  itself  in  this  way, 
and  with  such  discretion  a  stockholder  cannot  interfere. 
His  only  remedy  is  by  aji  appeal  to  the  ballot  at  the  elec- 
tion for  directors.  But  where  a  corporation,,  having  actu- 
ally made  profits,  proceeds  to  distribute  such  profits 
amongst  the  stockholders^  the  tenant  for  life  would  be  en- 
titled to  receive  th^n,  and  this  without  regard  to  the  form 
of  the  transaction.  Equity,  which  disregards  form  and 
grasps  the  substance,  would  award  the  thing  distributed, 
whether  stock  or  moneys,  to  whomsoever  was  entitled  to  the 
piioflts." 

So  well  established  is  this  rule  that  citation  of  author- 
ities is  unnecessary.  See,  also,  Hite^s  Devisees  t\  Hite^a 
Executor,  93  Ky.  257  (40  Am.  St.  Rep.  189),  where  the  rule 
prevailing  is  like  that  of  Pennsylvania,  save  as  to  apportion- 
ment, and  in  which  the  court  stated  that : 

''Where  a  dividend,  although  declared  in  stock,  is  based 
upon  the  earnings  of  the  company,  it  is  in  reality,  whether 
called  by  one  name  or  another,,  the  income  of  the  capital 
invested  in  it.  It  is  but  a  mode  of  distributing  the  profit. 
If  it  be  not  income,  what  is  it?  If  it  is,  then  it  is  rightfully 
and  equitably  the  property  of  the  life  tenant.  If  it  be  really 
profit,  then  he  should  have  it,  whether  paid  in  stock  or 
money.  A  stock  dividend  proper  is  the  issue  of  new  shares, 
paid  for  by  the  transfer  of  a  sum  equal  to  their  par  value 
from  the  profit  and  loss  account  to  that  representing  capital 
stock;  and  really  a  corporation  has  no  right  to  declare  a 
dividend,  either  in  cash  or  stock,  except  from  its  earnings; 
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and  a  singular  state  of  case — it  seems  to  us  an  unreasonable 
one — is  presented,  if  the  company,  although  it  rests  with 
it  whether  it  ^^all  declare  a  dividend,  can  bind  the  courts  as 
to  the  proper  ownership  of  it,  and  by  the  mode  of  payment 
substitute  its  will  for  that  of  the  testator,  and  favor  the  life 
tenant  or  the  remainderman,  as  it  may  desire.  It  cannot 
in  reason  be  considered  that  the  testator  contemplated  such 
a  result.  The  law  regards  substance,  and  not  form,  and 
such  a  rule  might  result,  not  only  in  a  violation  of  the  tes- 
tator's intention,  but  it  would  give  the  power  to  the  corpor- 
ation to  beggar  the  life  tenants^  who,  in  this  case,  are  the 
wife  and  children  of  the  testator,  for  the  benefit  of  the  re- 
maindermen, who  may,  perhaps,  be  unknown  to  the  testator, 
being  unborn  when  the  will  was  executed.  We  are  unwill- 
ing to  adopt  a  rule  which,  to  us,  seems  so  arbitrary  and 
devoid  of  reason  and  justice.  If  the  dividend  be,  in  fact, 
a  profit,  although  declared  in  stock,  it  should  be  held  to  be 
income." 

Whether  stock  or  cash  dividend  shall  be  issued  waa  purely 
discretionary  with  the  board  of  directors  {Laumnn  v,  Fos- 
ter, 157  Iowa  275),  and  we  are  unable  to  find  any  ground 

for  saying  that  such  dividend  was  not  of 
*■  TioNT^^duni       "undivided  earnings,''  as  that  body  asserted 

tribating*^**''      ^^  declaring  this  stock  dividend,  and  as  the 

earningB.  j^w  presumed. 

The  doubtful  question  in  the  case  is,  a« 
we  think,  whether  the  contract,  in  providing  that  "all  divi- 
dends upon  the  said  stock  during  said  period  shall  be  paid 
to  the  said  Sexton  as  they  become  due,  should  be  construed 
as  including  stock  dividends."  Ordinarily,  in  referring  to 
dividends,  those  in  money  are  intended.  In  Kaufmdn  v. 
Charlotteville  Woolen  Mills  Co.,  supra,  it  was  said  that: 

"A  stock  dividend  is  not„  in  the  ordinary  sense,  a  divi- 
dend; the  latter  being  a  distribution  of  profits  to  stock- 
holders, as  income  from  their  investment.  A  stock  dividend 
is  merely  an  increase  in  the  number  of  shares,  the  increased 
number  representing  exactly  the  same  property  that  was 
represented  by  the  smaller  number  of  shares." 
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In  Spooner  v,  Phillips,  supra,  it  was  said  that : 
"The  word  'dividends/  if  unqualified,  signifies  dividends 
payable  in  money." 

See,  also,  Smith  v.  Hooper,  95  Md.  16  (51  Atl.  844).  But 
here  the  word  was  qualified  by  "all."  It  added  nothing,  un- 
less something  other  than  cajsh  dividends  were  intended. 
Dividends  in  stock  are  quite  as  well  recognized  in  the  law, 
though  not  so  common  as  those  in  money.  But  they  are 
dividends.  As  quoted  with  approval  in  Rose  v.  Barclay, 
191  Pa.  St.  594  (45  L.  R.  A.  392) : 

"  'A  dividend  is  that  portion  of  the  profits  and  surplus 
funds  of  a  corporation  which  has  actually  been  set  apart  by 
a  valid  resolution  of  the  board  of  directors,  or  by  the  share- 
holders at  a  corporate  meeting,  for  distribution  among 
the  stockholders,  according  to  their  respective  interests,  in 
such  a  sense  as  to  become  segregated  from  the  property  of 
the  corporation  to  become  the  property  of  the  shareholders 
distributively.  It  is  a  matter  of  no  difference  whether  the 
dividend  is  declared  in  stock  or  paid  in  cash  and  thereafter 
converted  into  stock  by  the  shareholders.  In  either  event, 
it  is  a  distribution  of  the  surplus  profits  of  the  corpora- 
tion.' " 

Stock  dividends  were  there  held  to  be  included  in  the  ex- 
pression, "all  dividends  due  or  to  become  due"  on  the  shares 
sold.  If  a  stock  dividend  is  to  be  regarded  as  a  dividend, 
and  it  is  so  recognized  by  the  courts  generally,  then  the  con- 
tract under  consideration  should  be  construed  to  include 
stock,  as  well  as  money,  dividends.  The  manifest  purpose 
of  the  parties  thereto  was  to  give  Sexton  the  entire  benefit 
to  be  derived  from  ownership  of  the  10  shares  during  his 
life,  and,  at  the  same  time,  secure  to  Percival  the  option  of 
acquiring  such  shares  again,  upon  Sexton's  death.  We 
reach  the  conclusion  that  plaintiff,  who,  as  administrator, 
stands  in  the  shoes  of  decedent,  is  entitled  to  a  certificate  of 
the  15  shares  which  should  have  been  issued  to  decedent, 
and  the  court  should  have  so  found,  and  entered  a  decree 
accordingly. — Reversed, 

Weaver^  C.  J.,.  Qaynor  and  Stevens,  JJ.,  concur. 


Sept.  1920]     Strawberry  Point  D.  F.  Soc.  v.  Ball    605 


Strawberry  Point  District  Fair    Society,    Appellee,    v. 

Dora  Ball  et  al.^  AppellaatB« 

EMINENT  DOMAIN:  Right  to  Oondemn  Private  Way.  A  land- 
owner who  has,  or  may  obtain,  a  vested  interest  In  a  private 
way  which  will  afford  him  reasonable  opportunity  to  pass  to 
and  from  his  land,  and  enable  him  to  reach  a  public  way,  may 
not  condemn  a  private  way  over  the  land  of  another.  (Sec. 
2028,  Code  Supp.,  1913.) 

Appeal  from    Clayton    District    Court. — W.    J.    Springer, 

Judge. 

May  15,  1920. 

Rehearing  Denied  September  25,  1920. 

Action  to  enjoin  the  defendants  from  opening  a  public 
highway  over  the  land  of  the  plaintiff,  under  Section  2028 
of  the  Supplement  to  the  Code,  1913.  Opinion  states  the 
facts.  Decree  for  the  plaintiff  in  the  court  below.  Defend- 
ants appeal. — Affirmed, 

Alex  Holmes,  for  appellants. 

Netcherry  Bros,  and  D.  D,  Murphy  &  Son,  for  appellee. 

Qaynor,  J. — This  action  was  commenced  on  the  5th  day 
of  May,  1919.  Its  purpose  is  to  enjoin  the  defendants  from 
proceeding  to  condemn  a  strip  32  feet  wide,  over  and  across 
plaintiff's  land,  and  from  proceeding  to  lay  out  a  public 
highway  thereon,  extending  from  the  defendants'  land  on 
the  west„  over  plaintiff's  land  to  a  public  highway  on  the 
east. 

The  plaintiff  is  a  corporation,  and  is  the  owner  and  in 
possession  of  a  parcel  of  land  consisting  of  about  28  acres, 
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situated  in  the  eastern  part  of  the  north  half  of  the  south- 
west quarter  of  Section  27-91-16.  The  plaintiff  is  a  fair 
association,  and  its  grounds  are  used  for  fairground  pur- 
poses. The  defendant  Dora  Ball  is  the  owner  of  land  im- 
mediately west  of  plaintiff's  land.  Wheeler,  who  figures  in 
this  case,  owns  the  land  immediately  south  of  the  land  above 
referred  to.  The  defendants  also  own  the  land  immediately 
south  of  the  Wheeler  land.  On  this  south  land  are  defend- 
ants' buildings,  and  defendants  are  in  actual  occupation 
of  the  same.  We  take  it,  all  the  defendants'  land  is  farm 
land.  Their  north  40  is  used  in  connection  with  their  south 
80. 

We  submit  herewith  a  plat,  which  shows  correctly  the 
relative  position  of  the  pieces  of  land  involved  in  this  suit. 


' 
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The  above  plat  shows  a  strip  of  land  16  feet  wide,  run- 
ning from  defendants'  north  40  to  their  south  80,  along  the 
west  line  of  Wheeler's  80.  This  is  the  road  which,  plaintiff 
contends,  gives  defendants  an  outlet.  It  shows  also  the 
proposed  road  over  plaintiff's  land.  The  plat  shows  also, 
on  the  north  of  the  fairgrounds,  a  road  extending  almost 
to  defendants'  north  40,  to  which  reference  will  be  made 
hereafter.  The  public  road  sought  to  be  reached  by-  these 
condemnation  proceedings  is  a  public  road  on  the  east  of 
all  the  land  herein  referred  to,  and  is  shown  on  the  plat. 

It  is  the  contention  of  the  defendants  that  they  have  no 
public  or  private  way  of  going  to  or  from  their  north  40. 
On  this  contention,,  the  defendants  were  proceeding  to  con- 
demn land  for  a  road  over  plaintiff's  land,  under  Section 
2028  of  the  Code  Supplement,  1913,  and  Section  2029  of  the 
Code  of  1897,  which  read  as  follows: 

"Section  2028.  Any  person  ♦  ♦  ♦  owning  ♦  ♦  ♦ 
any  land  not  huving  a  public  or  private  way  thereto,  may 
have  a  public  way  to  any  ♦  ♦  ♦  street  or  highway 
established  over  the  land  of  another,  not  exceeding  40  feet 
in  width,  to  be* located  on  a  division,  subdivision  or  '40' 
line  or  immediately  adjacent  thereto." 

"Section  2029.  If  the  owner  of  any  real  estate  necessary 
to  be  taken  refuses  to  grant  the  right  of  way,  or  if  he  and 
the  person  •  ♦  ♦  asking  its  establishment  cannot  agree 
upon  the  compensation  to  be  paid  therefor,  the  sheriff  of  the 
county  in  which  said  real  estate  is  situated  shall,  upon  the 
application  of  either  party,  appoint  six  freeholders  of  the 
county,  not  interested  in  the  same  or  a  like  question,  who 
shall  assess  the  damage  which  said  owner  will  sustain,  and 
make  report  thereof  in  writing  to  the  sheriff,  and,  if  the 
applicant  for  such  way  shall,^  before  entering  upon  said  real 
estate  for  the  purpose  of  constructing  such  way,  pay  to  the 
sheriff  for  the  use  of  the  owner  the  sum  assessed,  said  road 
may  be  at  once  constructed  and  maintained." 

The  contention  of  the  plajntiff  is,  and  its  action  to  en- 
join is  based  upon  the  thought,  that  the  defendants,  at  the 
time  this  action  was  begun,  had  a  private  way  leading  from 
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their  land  to  a  public  highway,  and  because  of  this  they 
cannot  maintain  proceedings  under  the  statute  aforesaid, 
to  establish  a  public  road  over  plaintiff's  land;  that  the 
fact  upon  which  the  right  must  rest,  does  not  exist. 

It  goes  without  saying  that  the  right  to  proceed  under 
this  statute  depends  entirely  upon  the  existence  of  the  facts 
upon  which  the  right  rests;  that,  to  justify  condemnation 
proceedings  to  secure  a  public  way  over  the  land  of  another, 
it  must  appear  that  the  person  seeking  to  exercise  the  right 
has  no  public  or  private  way  from  his  land  to  a  street  or 
highway.  This  is  the  word  and  spirit  of  the  law.  It  must 
follow  logically  that,  when  the  facts  exist  upon  which  the 
exercise  of  the  right  may  be  predicated,  the  exercise  of  the 
right  cannot  be  interfered  with  in  a  proceeding  such  as  has 
been  instituted  here.  This  necessarily  resolves  the  case 
into  a  fact  controversy,  and  presents  the  question:  Did 
the  defendant,  at  the  time  he  undertook  to  exercise  this 
statutory  right,  have  a  private  way  to  his  land,  such  as  the 
statute  suggests  he  is  entitled  to?  If  he  did  not,,  the  statute 
affords  him  a  remedy  by  which  a  way  may  be  secured.  If 
he  did  have  a  private  way,  such  as  the  statute  contemplates, 
then  he  was  without  right  to  proceed  under  the  statute.  It 
must,  however,  be  a  vested  right  of  way,  and  not  subject  to 
the  will  of  another.  It  must  be  either  a  vested  private  right 
of  way,  or  such  a  public  highway  as  vests  in  him  a  right  to 
use  in  common  with  the  public. 

Prior  to  1908,  and  until  his  death,  which  occurred  on  the 
25th  day  of  December,  1914,  one  Dunning  was  the  otvner  of 
the  land  now  owned  by  defendants.  He  was  the  father  of 
the  defendant  Dora,  and  upon  his  death,  she  succeeded  to 
his  title.  In  the  spring  of  1908,  while  Dunning  was  the 
owner  of  this  land,  some  arrangement  was  entered  into  be- 
tween Wheeler  and  Dunning,  under  which  a  lane,  16  feet 
wide,  was  fenced  off  the  west  end  of  Wheeler's  80^^  connecting 
the  40  on  the  north  with  the  80  on  the  south  of  Wheeler's 
land,  shown  on  the  plat.  This  lane  afforded  ingress  to  and 
egress  from  the  land  on  the  south  of  Wheeler's,  and  to  and 
from  the  land  in  question.    Through  this  lane  and  over  this 
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strip  of  land,  Dunning  and  the  defendants  conld  and  did 
pass  to  and  from  this  north  40,  from  1908  up  to  the  time  this 
proceeding  was  instituted.  On  this  south  80  are  defendants' 
buildings,  and  this  lane  afforded  a  fair  and  reasonable  ac- 
cess to  the  same  from  their  north  40,  and  from  the  buildings 
to  the  public  highway  on  the  east.  This  was  used  by  Dun- 
ning before,  and  hf  the  Balls  ever  since,  Dunning's  death, 
and  was  still  used  by  them  at  the  time  the  condemnation 
proceedings,  herein  sought  to  be  enjoined,  were  begun.  The 
condemnation  proceedings  were  commenced  on  the  25th  day 
of  April,  1919.  The  application  was  filed  on  the  afternoon 
of  tha,t  day.  On  the  24th  day  of  April,  Wheeler,  at  the  in- 
stance and  request  of  the  plaintiff,  tendered  to  the  defend- 
ants a  good  and  sufficient  warranty  deed  to  the  said  strip^ 
and  this  deed  was  returned  to  Wheeler,  with  defendants'  re- 
fusal to  accept  it,  on  the  morning  of  the  25tli  day  of  April. 
The  reason  given  by  defendant  for  refusing  it  was  that: 

"He  would  not  accept  any  other  outlet  from  his  land 
except  that  which  he  proposed  to  condemn,  and  would  not 
listen  to  anything  else  from  anybody." 

The  evidence  shows  that  this  Wheeler  lane  furnished  a 
fairly  good  and  sufficient  road  to,  and  a  fair  and  reasonable 
exit  from,  his  land  on  the  north  to  his  land  on  the  south. 
The  defendant  Ball  testified: 

"I  drove  a  gang  plow  over  that  lane  on  the  west  end  of 
the  Wheeler  80  this  spring,  for  the  purpose  of  plowing,  and 
nearly  mired  my  team,  as  I  came  out  right  at  the  outlet. 
I  could  possibly  mire  a  team  on  that  road  before  I  get  on  my 
wife's  land,  right  at  the  outlet.  There  is  just  a  little  piece 
washed  out  at  the  outlet,  that  has  been  worn  down  by  the 
cattle  walking  down  there  and  permitting  this  to  wash 
out,  and  it  has  never  been  fixed.  I  didn't  try  to  fix  it.  It 
wouldn't  take  much  trouble  to  fix  it.  I  didn't  want  to  fix 
it." 

It  will  be  noted  that  the  statute  does  not  fix  the  character 
or  the  width  of  the  way,  the  existence  of  which  must  be 
negatived  in  order  to  justify  this  proceeding,  but  simply 
fixes  the  maximum  width,  in  the  event  condemnation  pro- 


Sept.  1920]     SiuAWBKRRY  PoiXT  D.  F.  Soc.  V.  Bam.    Gil 

ceedings  are  carried  out.  The  statute  provides  that  one 
owning  land,  and  not  having  a  public  or  private  way  out 
from  the  land,,  may  avail  himself  of  the  provisions  of  this 
statute.  The  statute  must  be  construed  to  mean  that  one 
who  has  reasonable  ingress  to  and  egress  from  his  land, 
over  a  private  or  public  way,  cannot  avail  himself  of  the 
statute,  and  condemn  a  public  way  over  the  land  of  another. 
It  may  be  argued,  however,  that  the  lane  on  the  west  of 
the  Wheeler  land,  even  though  conceded  to  be  a  private  way, 
within  the  provisions  of  the  statute  negativing  the  right  to 
maintain  the  proceedings  to  condemn,  did  not  lead  to  a  pub- 
lic highway.  It  led,  however,  to  defendants'  land  on  the 
south.  This  north  land  was  farmed  in  connection  with  the 
land  on  the  south.  The  defendants'  home  and  all  their 
buildings  are  on  the  land  on  the  south.  There  is  a  public 
highway  immediately  adjoining  defendants'  land  on  the 
south.  This  lane  gave  access  to  the  land  on  the  south,  and 
enabled  them,  by-  proceeding  over  their  own  land,  to  reach 
the  public  highway  to  which  they  were  entitled  to  access, 
and  this,  without  let  or  hindrance.  Where  one  owns  land 
from  which  there  is  a  private  way  to  other  land  owned  by 
him^  and  it  is  made  to  appear  that  the  other  lands  are  on 
a  public  highway,  it  would  seem  to  be  not  within  the  spirit 
of  the  statute  to  permit  him  to  relieve  his  own  land  of  the 
burden  of  a  public  highway,  and  place  that  burden  upon  his 
neighbor.  For  11  years,  this  lane  along  the  west  side  of 
Wheeler's  land  had  been  open  to  the  use  of  the  defendants, 
and  had  been  used  by  them  for  ingress  and  egress.  It  had 
been  used  without  objection  from  the  owner  of  the  soil.  No 
obstructions  were  placed  in  the  way  of  its  use.  Wheeler 
made  no  objections,  and  Wheeler  was  the  owner  of  the  soil 
over  which  it  passed.  The  record  shows  that  Wheeler  not 
only  consented  to  its  use,  but  fenced  it,  so  that  it  might  be 
used  exclusively  as  a  lane,  and  for  ingress  and  egress,  and 
that  the  fence  was  kept  up,  some  repairs  made  by  Wheeler 
and  some  by  the  defendant,  after  it  was  erected.  The  pre- 
ponderance of  the  evidence  shows  that  this  way  was  in  good 
condition  for  travel,  and  that  defendant  could  reach  the 
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public  highway,  on  the  east  of  his  south  80,  by  means  of  this 
lane,  by  crossing  his  own  land. 

It  may  be  argued,,  however,  that  the  right  to  use  this 
lane  was  a  permissive  right  only,  and  was  not  a  vested  right. 
Before  this  action  was  commenced,  however,  Wheeler,  at  the 
instance  of  the  plaintiff,  tendered  to  defendants — in  fact,  de- 
livered into  their  possession — a  good  and  sufficient  war- 
ranty deed,  conveying  to  them  an  absolute  title  to  the  land 
covered  by  this  lane.  The  defendants,  though  seeming  to  de- 
sire a  permanent  outlet  from  their  north  land,  contuma- 
ciously refused  to  accept  it,  and  insisted  that  they  would 
accept  no  other  way  except  that  which  was  obtained  through 
the  condemnation  proceedings,  and  which  was  proposed  by 
them  to  be  opened  under  such  proceedings.  When  con- 
demnation proceedings,  under  the  statute,  are  contemplated 
by  a  party  who  claims  to  have  neither  a  public  nor  a  private 
^ay  to  his  land,  it  would  seem,  from  a  reading  of  the  stat- 
ute, that  the  thought  is  implied  there  that  there  must  first  be' 
some  attempt  to  procure  a  right  of  way  of  ingress  and  egress 
which  will  be  fair  and  just  to  both  parties,  and  a  refusal. 
The  Wheelers  had  given  the  use  of  this  strip,  its  use  had 
been  accepted,  and  it  had  been  continuously  used  for  the 
purpose  of  ingress  and  egress,  for  more  than  11  years.  It 
was  a  reasonably  sufBcient  way  for  ingress  and  egress.  The 
only  objection  that  could  reasonably  be  ui^ed  to  it  is  that 
it  was  permissive  only.  However,  before  the  proceedings 
were  commenced,  its  permissive  character  was  destroyed, 
and  an  absolute  right  tendered.  The  fact  that  a  right  of 
way  sufficient  for  ingress  and  egress  was  tendered,  abso- 
lutely and  unequivocally,  to  the  use  of  the  party  desiring 
ingress  and  egress,  when  it  affords  him  a  reasonably  suf- 
ficient way  for  ingress  and  egress,  negatives  the  idea  that  he 
may  proceed  under  the  statute  to  condemn  a  public  way. 

The  thought  herein  expressed  is  suggested  in  what  was 
said  by  Justice  Sherwin  in  the  opinion  filed  in  Carter  v. 
Barkley,  137  Iowa  510,  514.  What  was  said  by  Justice  Sher- 
win there  was  upon  the  point  urged :  that  the  plaintiffs  had 
a  right  of  way.    The  evidence  disclosed  that  they  did  not 
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have  an  absolute  right  to  use  the  right  of  waj^  against  the 
objection  of  the  owner  of  the  land  over  which  the  right  of 
way  passed.    The  conrt  said: 

"Unless  a  party  has  a  way,  either  public  or  private,  which 
is  unobstructed  and  unquestioned,  he  may  institute  proceed- 
ings under  the  statute.  If  the  defendants  herein  had  said 
to  the  plaintiffs,  *You  have  a  way  from  your  land  north,  and 
we  do  not  question  your  right  to  use  it  without  the  obstruc- 
tion of  gates,'  a  different  question  would  be  presented." 

The  defendant  is  not  entitled  to  more  than  one  way  of  in- 
gress and  egress.  In  Fisher  v.  Maple  Blk,  Coal  Co,,  171  Iowa 
486,  491,  this  court  said: 

"It  is  true  that,  when  the  condemnor  comes  within  the 
statutory  conditions,  he  may  take  his  choice,  as  between  a 
highway  and  a  railway  connection.  But  he  can  have  only 
the  one  'way.'  No  limitation  is  put  upon  his  use  of  such  way 
as  he  acquires.  He  may  use  it  as  a  wagonway  or  railway, 
and  probably  both.  But,  having  acquired  the  one  or  the 
other^  he  may  not  again  condemn  for  outlet  purposes ;  and 
it  matters  not,  under  the  statute,  whether  he  has  acquired 
his  previous  outlet  by  condemnation  or  by  private  contract." 

It  is  the  general  holding  of  the  courts  that  statutes  con- 
ferring the  power  of  eminent  domain  are  to  be  strictly  con- 
strued in  favor  of  the  private  owner.  Rensselaer  rf  S,  R.  Co. 
V,  Davis  J  43  N.  Y.  137;  Bish^^p  v.  North  Adams  Fire  Disi., 
167  Mass.  364  (45  N.  E.  925) ;  City  of  East  St.  Louis  v.  St. 
John,  47  111.  463;  Chicago  d  E.  I.  R.  Co.  v.  Wiltse,  116  111. 
449;  Ligare  r.  City  of  Chicago,  139  111.  46  (28  N.  E.  934) ; 
McElroy  v.  Kansas  City,  (Mo.)  21  Fed.  257. 

We  might  stop  the  consideration  of  the  case  here ;  but  a 
further  fact  appears  in  the  record.  That  is,  that  the  plain- 
tiff, on  the  trial  of  the  case,  tendered  to  the  defendants  an 
absolnte  right  of  way  from  their  north  land  to  the  public 
highway,  which  they  seek  to  reach  by  condemnation,  to  and 
over  one  of  the  public  streets  of  the  town  of  Strawberry 
Point.  This  road  so  tendered  affords  a  fair  and  reasonable 
ingress  and  egress  from  the  north  line  of  defendants'  40 
to  the  highway  leading  into  Commercial  Street,  on  the  east 
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of  plkintiflTs  fairgrounds.  It  appears  further  in  this  record 
— though  not  a  controlling  thought — ^that  to  permit  defend- 
ants to  open  this  road  where  they  propose  to  open  it, 
through  condemnation  proceedings^  would  cause  irreparable 
injury  to  the  plaintiff's  premises  and  the  business  carried 
on  there. 

The  law  and  equity  are  both  with  plaintiff  upon  the  basic 
right  in  controversy. 

It  is  contended,  however,  that  the  court  erred  in  permit- 
ing  plaintiff  to  file  an  amendment,  tendering  a  deed  over 
land  leading  to  the  public  streets  of  Strawberry  Point ;  but 
this  we  need  not  consider.  Tt  in  no  way  prejudiced  any  of 
the  rights  of  the  defendant*^  determinative  of  this  contro- 
versy. 

Upon  the  whole  record,  v-e  find  that  the  defendants  are 
not  within  the  protection  of  ^,he  statute  in  their  effort  to  con- 
demn a  public  way  over  pJ^ntiff's  land;  that  th^r  have  a 
private  way  such  as,  under  the  statute,  negatives  their  right 
to  condemn  a  public  way  over  the  land  of  their  neighbor. 
Upon  the  whole  record,  we  think  the  judgment  of  the  court 
was  right,  and  it  is — Affirmed. 

Weaver^  C.  J.,  Ladd  and  Stevens^  JJ.,  concur. 


Retta  Wiley,  Appellee,  v.  C.  A.  Fleck,  Appellant. 

SEDUCTION:     Divorced  Woman  and  Married  Man.     Sexual  Inter- 

1  course,  actually  resulting  from  protestations  of  love  by  a  mar- 
ried man  for  a  twice-divorced  woman,  of  chaste  character, 
reinforced  by  repeated  promises  of  marriage  as  soon  as  a  di- 
vorce can  be  obtained,  designed  for  the  purpose  of  inducing 
such  intercourse,  constitutes  legal  seduction. 

SEDUCTION:     Promise  of  Marriage  by  a  Married  Man.     Evidence 

2  of  a  promise  of  marriage  by  a  married  man  is  admissible  as 
bearing  on  the  sincerity  and  good  motives  of  the  promisor  in 
his  protestations  of  love. 
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AJ?TBAL  AMD  EBBO&:     HaxmleflB  Brror— Withdrawing  InoLKoptr 

3  Btliibit.  After  the  erroneous  reception  in  evidence  of  a  written 
exhibit  which  embodied  the  statements  of  fact  already  testified 
to  by  an  impeaching  witness,  the  immediate  withdrawal  of  the 
same,  without  reading  to  the  jury,  with  direction  by  the  court 
to  the  Jury  to  wholly  disregard  it,  effaces  all  possible  prejudice 
to  the  objecting  party. 

TRIAL:    Belated  Opening  of  Case  for  Additional  Testimony.    Open- 

4  Ing  the  case  for  additional  testimony,  in  order  to  clarify  ob- 
scure points,  even  as  late  as  the  pendency  of  a  motion  for  a 
directed  verdict,  is  within  the  fair  discretion  of  the  court. 

Appeal  from  Oreene  District  Court. — M.  E.   Hutchison, 

Judge. 

July  6,  1920. 

Behbaring  Dbnied  Septembeb  25,  1920. 

Action  to  recover  damages  for  an  alleged  seduction. 
Opinion  states  the  facts.  Verdict  and  judgment  for  the 
plaintiff.    Defendant  appeals. — Affirmed, 

J.  A.  Henderson  and  (7.  H.  Van  Law,  for  appellant. 

William  G.  Clark,  F.  L,  Oroeshech,  Howard  d  Sayera,  and 
Jolm  McLennan,  for  appellee. 

Gaynob,  J. — Plaintiff  brings  this  action  in  three  counts, 
and  in  each  count  asks  judgment  against  the  defendant  for 
k  specific  sum.    These  sums  she  says  should  be  allowed  her 

as  compensation  for  the  wrongs  charged  to 
have  been  done  to  her  by  the  defendant. 

1    Seduction  :  ^^®  *^^^  count  is  based  ou  an  alleged  rape, 

diTorced  Committed  on  or  about  the  30th  day  of  April, 

woman    and  •'  x-     -7 

marrted  man.     1916.    The  second  rests  upon  the  same  char- 
acter of  offense,  alleged  to  have  been  com- 
mitted on  or  about  June  1^  1916.     In  the 
third,  she  says  that,  on  or  about  the  1st  day  of  June,  1916, 


616  WiLBY   V.  Fleck  [189  Iowa 

defendant,  by  false  promiees  and  corrupt  and  seductive  arts, 
and  by  professions  of  ^eat  affection  and  a  f^reat  love  for 
her,  coupled  with  a  desire  and  expressed  purpose  to  marry 
her,  seduced  and  debauched  her;  that  the  act  of  seduction 
occurred  soon  after  the  alleged  rapes  referred  to  in  the  first 
and  second  counts. 

To  each  count  the  defendant  interposed  a  general  denial, 
and  further  alleged  that  the  actioTi  therein  set  out  was 
barred  by  the  statute  of  limitations. 

The  cause  was  tried  to  a  jury,  and  a  verdict  returned  for 
the  defendant  on  the  first  two  counts.  On  the  third  count, 
however,  the  jury  returned  a  verdict  for  plaintiff.  A  motion 
for  a  new  trial  was  submitted  and  overruled,  and  judgment 
entered  on  this  verdict.    The  defendant  alone  appeals. 

This  eliminates  from  consideration  all  questions  involved 
in  the  plaintiff's  claims  made  in  the  first  and  second  counts, 
except  in  so  far  as  the  testimony  offered  in  support  of  these 
counts  has  probative  bearing  upon  the  issues  tendered  in 
the  third  count. 

The  defendant,  as  a  ground  for  reversal,  says  : 

1.  That„  after  the  plaintiff  had  rested  her  cause,  and  a 
motion  had  been  made  by  the  defendant  that  the  court  in- 
struct the  jury  to  return  a  verdict  for  the  defendant  on 
this  third  count,,  and,  after  defendant  had  fully  argued  and 
submitted  the  motion,  the  plaintiff  asked  leave,  and  the  court 
permitted  her,  to  introduce  further  testimony  in  support  of 
her  contention,  over  defendant's  objection.  It  is  the  thought 
of  the  defendant  that  the  court  was  about  to  instruct  the 
jury  as  requested;  that  the  plaintiff  was  advised  of  this, 
and,  perceiving  the  danger  that  attended  her  then  situation, 
then  asked  for  leave,  and  was  permitted,  to  introduce  fur- 
ther testimony  upon  a  vital  fact  in  the  case;  that  this  was 
of  great  prejudice  to  the  defendant.  The  thought  of  the 
defendant  is  that  the  court  abused  its  discretion  in  allow- 
ing the  plaintiff  to  introduce  further  testimony  after  the 
motion  for  a  directed  verdict  had  been  presented  to  the 
court  and  fully  argued. 

2.  That  the  court  erred  in  overruling  a    motion    for   a 
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directed  verdict,  made  by  the  defendant  as  to    this   third 
count. 

As  to  this  second  assignment,  the  thought  of  the  defend- 
ant is  that  the  evidence  was  insufficient  to  support  a  verdict 
in  plaintiff's  favor,  should  one  be  returned. 

3.  That  the  court  erred  in  overruling  a  motion  to  set 
aside  the  verdict  for  a  new  trial,  because  the  verdict  is  con- 
trary to  the  law,  and  is  not  supported  by  the  evidence. 

4.  That  the  court  erred  in  giving  the  eleventh  instruction, 
given  on  its  own  motion. 

5.  That  it  erred  in  permitting  certain  exhibits  to  be  in- 
troduced in  evidence,  to  which  particular  reference  will  be 
made  hereafter. 

We  will  take  up  the  second  and  third  assignments  to- 
gether, to  wit :  Did  the  plaintiff,  at  the  conclusion  of  all  the 
evidence,  make  out  a  case  for  the  jury  on  the  third  count  of 
the  petition? 

It  would  serve  no  useful  purpose  to  set  out  even  the  sub- 
stance of  all  the  evidence  that  was  offered  in  support  of  her 
claim  based  on  this  count.  There  is  a  sharp  conflict  in  testi- 
mony as  to  the  matters  relied  upon  by  the  plaintiff  to  sus- 
tain her  contention.  It  is  not  for  us  to  determine  the  cred- 
ibility of  the  witnesses  or  the  weight  to  be  given  to  their 
testimony.  That  lies  peculiarly  within  the  province  of  the 
jury.  The  jury  has  resolved  the  matter  in  favor  of  the  plain- 
tiff. We  will,  however,  set  out  briefly  the  facts  that  the 
testimony  tends  strongly  to  show,  and  which,  if  found  by 
the  jury  to  be  facts,  justify  its  verdict.  Before  beginning 
a  recitation  of  the  evidence  touching  controverted  facts,  it 
is  proper  that  we  set  out  that  which  does  not  appear  to  be 
controverted  at  all. 

At  the  time  of  the  happening  of  the  matters  herein  com- 
plained of,  the  plaintiff  was  about  44  years  old,  and  unmar- 
ried, though  twice  married  and  twice  divorced.  She  mar- 
ried her  first  husband  in  1891,  and  lived  with  him  about  4 
years.  No  children  survived  this  marriage.  This  marriage 
was  legally  dissolved  in  1895„  on  her  complaint.  In  1897, 
she  again  married,  abd  lived  with  this  husband  about  10 
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months.  She  was  again  divorced.  At  this  time,  plaintiff 
was  about  25  or  26  years  of  age.  Thereafter,  she  came  to  the 
city  of-  Des  Moines,  and  was  engaged  for  several  years  in 
various  avocations  through  which  she  earned  a  livelihood, 
supporting  herself  by  her  own  labor,  and,  a  portion  of  the 
time,  supporting  her  mother  and  imbecile  brother.  For  a 
time,  she  was  engaged  in  the  millinery  business,  worked  in 
dry  goods  stores,  and  subsequently  kept  a  boarding  house. 
She  was  thus  occupied  at  the  time  the  defendant  met  her. 
This  was  some  time  in  February,  1916.  The  defendant  is, 
and  was  at  this  time,  a  farmer,  residing  near  the  city  of  Jef- 
ferson, and  was  about  plaintiff's  age.  He  had  a  son,.  18 
years  old,  residing  with  him  on  the  farm,  and  a  married 
daughter ;  but  she  lived  in  a  home  of  her  own.  Defendant's 
wife  had  separated  from  him,  and  was  then  living  in  the  city 
of  Jefferson.  The  record  shows  that  the  separation  was 
permanent,  and  was  so  understoof^  by  defendant  and  his 
wife,  and  a  divorce  was  in  contemplation.  At  the  time  these 
parties  met,  the  plaintiff's  mother  wbb  dead,  and  had  been 
dead  then  about  2  years.  Plaintiff  and  defendant  met  for 
the  first  time  in  February,  1916.  They  had  never  seen  each 
other  before.  The  meeting  took  place  at  plaintiff's  home. 
She  details  it  substantially  as  follows : 

"He  came  to  my  home,  and  told  me  that  the  Ladies'  Aid 
Society  sent  him  to  me,  and  had  highly  recommended  me  to 
him  as  a  good  woman  to  keep  house  for  him.  These  ladies 
knew  my  circumstances,  and  they  thought  it  would  be  good 
for  me  to  have  a  change.  They  had  heard  me  say  that,  if 
I  could  get  my  brother  on  a  farm,  I  could  make  something 
of  him.  Defendant  told  me  the  minister  gave  him  my 
name,  and  recommended  me  to  him.  He  wanted  me  to  keep 
house  for  him.  I  told  him  it  would  be  impossible  for  me  to 
leave  my  home  and  keep  house  for  anybody.  I  told  him  I 
had  a  few  boarders,  and  couldn't  possibly  leave  my  home. 
He  wanted  me  to  write  to  him.  He  came  back„  in  about  two 
weeks,  and  insisted  that  I  should  come  and  keep  house  for 
him.  I  then  told  him  it  was  impossible.  On  this  second 
visit^  he  made  love  to  me.   Told  me  he  loved  me^  and  wanted 
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me  to  go  and  keep  house  for  him.  I  told  him  I  was  very 
sorry,  but  I  couldn't  return  his  love ;  that  my  love  spirit  was 
dead.  He  said,  'I  am  sure  you  T^iiriearn  to  care  for  me.' 
I  said :  *Oh  no,  you  would  soon  grow  tired  of  my  brother, 
and  then  you  would  soon  grow  tired  of  me  through  my 
brofher.'  My  brother  is  mentally  deficient,  and  shows  it  in 
all  his  manners.  He  wouldn't  take  no  for  an  answer,  at 
that  time.  He  came  again,  about  4  o'clock  in  the  afternoon, 
and  stayed  for  supper,  and  wanted  me  to  go  to  a  theater 
with  him.  I  invited  a  lady  friend  up  to  go  with  us,  so  we 
all  three  went  to  the  theater  that  night.  Ella  Gilliland  is 
the  lady.  I  had  known  her  for  about  8  years.  We  have 
chummed  together  back  and  forth.  She  is  now  the  wife  of 
the  defendant.  He  stayed  over  another  day,  and  tried  to 
have  me  go.  On  this  day,  he  also  stayed  to  8upi>er.  He 
said  he  didn't  want  anyone  to  keep  house  for  him  but  me. 
I  waB  the  one  he  wanted,  and  I  was  the  one  he  was  going  to 
have.  I  told  a  Mrs.  Minear  about  the  place.  She  came  up 
to  talk  with  him.  He  wouldn't  talk  to  her.  When  he  first 
came,  he  told  me  his  wife  had  left  him„  and  taken  all  the 
furniture,  and  he  wanted  me  to  bring  aU  my  furniture,  be- 
cause he  thought  I  would  be  more  contented  to  stay  with  my 
own  things,  and  I  brought  ail  my  furniture  when  I  came.  I 
consulted  his  daughter  about  my  going  up,  and  asked  her  if 
she  thought  it  would  be  all  right  for  me  to  go  and  keep 
house  for  her  father.  He  kept  telling  me  all  the  time  he  was 
going  to  have  a  divorce ;  that  he  would  soon  have  a  divorce ; 
that  he  was  going  to  have  it  in  April ;  that  it  was  pending 
in  court.  After  his  second  visit,  he  came  again,  in  about 
three  weeks,  and  stayed  three  or  four  days.  He  took  supper 
with  me  every  evening.  He  stayed  down  town  somewhere  at 
night.  It  was  about  the  last  of  March  that  I  first  visited  his 
home.  When  I  came,  he  took  me  to  his  daughter's  house. 
She  seemed  glad  to  receive  me,  and  was  very  nice.  She  told 
me  her  mother  ^as  gone  f<M*ever.  I  came  to  stay  on  the  12th 
of  April.  To  secure  my  promise  to  come  to  the  farm,  he  kept 
insisting  that  I  should  promise  to  be  his  wife,  and  come  up 
and  keep  house  for  him  until  he  could  get  a  divorce,  and 
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today  and  get  married.'  He  said,  'It  will  not  hiippen  again/ 
He  said  he  wasn't  going  to  let  me  leave  him.  Up  to  the 
time  of  the  assault,  he  had  been  gaining  more  of  my  con- 
fidence. After  this  assault,  he  promised  I  would  not  have 
to  live  that  way  with  him;  that  he  waja  sorry  that  he  did  that 
way,  and  he  begged  me  to  remain  with  him ;  that  he  would 
soon  have  his  divorce,  and  we  would  be  married.  I  told 
him  that,,  if  he  would  treat  me  right,  I  would  stay  with  him. 
He  said,  'I  will  treat  you  right,  baby,'  and  after  that,  he 
treated  me  very  nice,  for  a  couple  of  weeks.  Later,  he  came 
to  my  room,  and  tried  to  have  intercourse  with  me,  but  I 
prevented  him.  He  seemed  angry  for  several  days.  At  the 
time  of  this  occurrence,  he  said :  'Well,  what  is  the  differ- 
ence? We  are  going  to  be  married  anyway.'  He  was  always 
saying  that.  He  didn't  attempt  to  use  much  force  at  this 
time.  He  stayed  in  my  room  about  half  an  hour,  and  then 
went  away.  About  the  first  of  June  he  assaulted  me  again. 
I  had  gone  into  my  room  to  take  a  bath  and  rest.  He  came 
into  my  room.  I  said,  'What  do  you  want,  Charlie?'  He 
said:  'It  is  lonesome  down  stairs.  I  don't  want  to  stay 
there  by  myself.'  I  told  him  I  would  be  down  in  a  minute. 
He  came  and  laid  down  on  my  bed ;  said  he  was  going  to  lie 
down  by  my  side.  I  had  nothing  but  a  kimona  on.  He  took 
my  kimona  off  of  me — tore  it  off.  I  had  fallen  from  a  cherry 
tree,  a  few  days  before,  and  my  arm  was  paralyzed  and 
helpless.  I  made  all  the  resistance  I  could.  He  handled,  me 
very  easily  that  day,  because  I  was  weak  and  my  arm  was 
paralyzed  and  I  was  sick.  He  just  held  me  there  with  Ms 
body  until  he  was  ready  to  do  what  he  wanted.  He  had  in- 
tercourse with  me  at  that  time.  After  this„  he  became  more 
or  less  apologetic.  He  came  to  my  room,  and  made  love  to 
me.  He  would  come  when  I  was  asleep.  He  would  get  in 
bed  with  me,  and  say,  'Oh,  baby,  I  am  afraid.'  He  would 
smother  me  with  kisses.  From  that  time  on,  he  continued 
to  assure  me  of  his  love,  and  that  he  intended  to  marry  me 
— always  promising  he  would  marry  me.  I  told  him: 
Tlease  go  and  settle  it  with  your  wife,  so  we  can  be  mar- 
ried, and  have  it  all  settled.'  " 
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She  was  then  ajsked  these  questions : 

"Now,  Mrs.  Wiley,  I  will  ask  you  whether,  in  spite  of  the 
force  that  had  been  used  on  you,  about  which  you  have  tes- 
tified, you  still  believed  the  professions  and  assurances  of 
love  and  affection  that  the  defendant  made  to  you.  A.  I 
was  perfectly  sure  that  he  intended  to  be  fair  with  me,  and 
stay  by  his  promises  with  me.  I  would  never  have  stayed 
with  him  at  all,  if  it  had  not  been  for  that." 

She  was  then  asked  this  question : 

"Now>  what  occurred  after  these  kssaults,  in  the  succeed- 
ing period  that  you  remained  there,  as  to  the  defendant's 
coming  to  your  room,  from  time  to  time,  in  the  night?  Tell 
how  frequently  he  came.  A.  Well,  he  came  anyway  two  or 
three  times  a  week.  He  seemed  to  have  me  in  his  power 
more  than  at  any  other  time.  Q.  Now,  what  occurred  when 
he  came  to  your  room  at  these  times,  two  or  three  times 
a  week,  about  which  you  testified?  A.  He  would  always 
make  love  to  me  and  caress  me,  call  me  endearing  names, 
and  that,  of  course,  would  lead  to  another  intercourse  each 
time.  I  tried  to  persuade  him  to  go  away  and  leave  me  alone 
until  we  could  get  married.  He  couldn't  grasp  my  bearings. 
I  couldn't  prove  myself  to  him.  I  couldn't  tell  what  I  was 
there  for — sweetheart,  servant,  or  mistress.  Q.  What  did 
he  say  to  you  when  you  said  this  to  him?  A.  He  would  say, 
*Oh,  baby,  we  are  going  to  get  married  anyway„  just  forget 
it'  Then  he  would  embrace  me  and  make  love  to  me  and 
say  he  couldn't  stay  away  from  me.  I  would  not  have  sub- 
mitted to  him,  had  it  not  been  for  this.  This  continued  all 
the  rest  of  the  summer  after  the  first  of  June  until  I  left 
there  in  October.  After  I  left,  he  visited  me  in  Des  Moines. 
He  asked  me  who  I  was  going  with,  and  urged  me  to  go  with 
someone.  I  told  him  I  couldn't  go  with  anyone,  after  he 
treated  me  like  he  had.  He  answered :  *Well,  I  will  tell  you. 
You  have  misunderstood  all  my  love.  All  I  wanted  was  to 
gain  revenge  on  some  good  woman,  because  my  wife  had  de- 
ceived me.' " 

This  is  practically  plaintiff's  story. 

The  defendant  admits  the  intercourse,  does  not  deny  the 
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protestations  of  love,  but  charges  the  plaintiff  with  being  a 
vampire;  claims  that  she  solicited  and  invited  all  that  she 
now  complains  of. 

Assuming  the  plaintiff  to  be  the  subject  of  seduction,  as- 
suming that  the  plaintiff  had  a  right  to  rely  upon  the  as- 
surance of  love  and  affection,  so  coupled  with  a  tentative 
promise  of  marriage,  the  jury  could  not  well  do  otherwise 
than  return  a  verdict  for  her  in  some  sum.  We  take  it  that 
it  is  not  seriously  contended  by  the  defendant  that,  if  the 
plaintiff  is  the  subject  of  seduction,  and  sufficient  arts  and 
promises  were  made  to  support  a  claim  of  seduction,  the  de- 
fendant is  not  liable.  The  contention  of  the  defendant  seems 
to  be  that,,  because  the  plaintiff  had  been  married  and 
divorced,  she  necessarily  had  such  experience  and  knowledge 
of  the  lecherous  ways  of  men  that  she  should  be  immune 
from  their  wiles,  and,  being  immune,  as  a  matter  of  law 
cannot  invoke  the  protection  of  tlie  law,  made  for  the  pro- 
tection of  those  who  are  led  into  yielding  in  reliance  upon 
the  false  promises  and  artifices  of  designing  men.  It  seems 
to  be  the  thought  of  the  defendant  that  a  woman  who  had 
been  twice  married,  who  had  reached  the  age  of  44  years, 
who  had  the  experience  in  life  that  the  record  shows  this 
plaintiff  had,  cannot  be  heard  to  say  that  she  relied  upon 
the  promises  and  protestations  of  love  such  as  this  record 
shows  were  made  to  her  by  the  defendant,  and  cannot  be 
heard  to  say  that  she  was  justified  by  them  in  submitting, 
or  in  being  led  into  submission,  through  the  operation  of 
their  influence  upon  her  mind.  It  is  true  that,  in  this  sort 
of  offense,  at  common  law  the  woman  was  considered  par- 
tioeps  crinUnis  with  the  man,  and  the  man  was  not  punished 
criminally  for  his  participation  in  the  joint  delinquency. 
Courts,  however,  departed  from  this  doctrine.  It  was  ob- 
served that,  in  many  instances,,  unmarried  females  of  chaste 
character  needed  the  protection  of  the  law  from  the  lustful 
machinations  of  evilly  disposed  men  who  resorted  to  flattery, 
blandishments,  courtship,  and  false  promises,  to  ruin  their 
too  confiding  victim.  In  every  case  of  seduction,  the  jury 
must  be  able  to  say  first  that  the  woman  was  of  chaste  char- 
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acter ;  that  false  promises  and  artifices  were  used  to  induce 
her  to  surrender  her  virtue;  that  she  did  surrender  her 
virtue  because  of  the  false  promises  used.  Further,  we 
might  say,  it  must  appear  that  the  false  promises,  machin- 
ations, flattery,  or  artifices  used  were  of  such  character  and 
were  used  under  such  circumstances  that  it  can  foe  said, 
after  the  act  is  accomplished,  that  the  woman  submitted  to 
the  act  by  reason  thereof.  The  defendant  contends  that  a 
woman  who  has  been  once  married  is  possessed  of  such 
knowledge  that  she  ought  to  be  immune  from  the  seducer's 
arts;  but  it  cannot  be  said  that,  as  a  matter  of  law,  a  di- 
vorced woman  is  not  within  the  protection  of  the  law  which 
punishes  the  seduction  of  a  woman  of  previously  chaste 
character.  There  is  nothing  unchaste  or  immodest  in  the 
marriage  relation,  nor  does  that  relationship  debase  or 
lower  the  standard  of  morals  and  right  living.  We  should 
have  to  say  that  it  does,  if  we  sustain  defendant's  conten- 
tion. A  widow  may  be  as  pure  in  thought,  as  ^chaste  in 
purpose  and  life„  as  she  would  have  been  had  she  never  sus- 
tained the  marital  relationship;  and,  if  this  be  so,  she  is 
as  much  within  the  protection  of  the  law  as  one  who  was 
never  married.  The  most  that  can  be  claimed  for  the  pre- 
vious marriage  is  that  it  tends  to  show  that  she  possessed  a 
knowledge  of  life  and  of  the  relationship  of  the  sexes  which 
would  make  it  improbable  that  she  would  yield  to  the  blan- 
dishments of  the  seducer.  But  that  makes  it  a  jury  question. 
We  think  the  right  doctrine  is  announced  in  State  v,  Wal- 
lace, 79  Ore.  129  (154  Pac.  430).  It  was  there  held  that, 
if  it  be  reasonable  that  a  woman  once  fallen  from  virtue 
may,  upon  proof  of  reformation,  be  the  subject  of  seduction, 
then  a  woman  who  has  become  a  widow,  after  a  married  life 
of  virtue,  is  surely  entitled  to  no  less  protection.  To  hold 
that  previously  married  women  are  not  included  within  the 
protection  of  the  law  would  be  tantamount  to  saying  that  by 
marriage  a  woman  becomes  unchaste,  and  so  loses  the  pro- 
tection of  the  statute.  Confidence  and  affection  seem  to  play 
a  part  in  all  cases  of  seduction,  and  inducement  may  lead 
even  a  previously  married  woman  to  consent.     We  think 
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there  is  nothing  in  this  contention.  Whatever  there  is  in 
the  fact  of  plaintiff's  previous  marriage  that  has  any  pro- 
bative force  upon  the  issues  here  tendered,  it  goes  only  to 
negative  her  claim  that  she  relied  upon  the  actions  of  the 
defendant  in  surrendering  her  virtue.  Whether  she  did  or 
not  is  a  question  of  fact,  and  not  of  law,  and  is  to  be  solved 
by  a  consideration  of  the  whole  record;  and  it  is  for  the 
jury  to  solve,  according  to  the  very  right  of  the  matter. 

On  the  question  as  to  whether  the  words  "an  unmarried 
female  of  previous  chaste  character"  include  in  their  mean- 
ing a  widow  of  chaste  character,  see  State  v.  Eddy,  40  S.  D. 
390  (167  N.  W.  392),  in  which  it  is  said : 

"It  might  properly  be  the  basis  of  an  argument  to  the  jury 
in  the  discussion  of  the  question  whether  the  prosecutrix 
really  relied  upon  the  promise,  but  we  think  no  court  should 
say,  as  a  matter  of  law,,  that  a  woman  who  has  been  mar- 
ried is  incapable  of  being  the  victim  of  seduction." 

It  is  contended  that,  inasmuch  as  the  defendant  was  a 
married  man,  and  this  fact  was  known  to  the  plaintiff,  she 
cannot  be  heard  to  say  that  she  relied  upon  a  promise  to 
do  that  which,  under  the  law,  she  knew  he  had  no  right  to  do. 
As  to  this,  we  have  to  say  that  the  plaintiff  does  not  rely 
solely  upon  the  promise  of  marriage,  as  an  inducement  to 
her  submission.  This  was  always  coupled  with  protesta- 
tions of  love  and  affection,  abundantly  and  profusely 
showered  upon  her.  This  expressed  desire  and  promise  to 
marry  added  force  to  these  protestations.  Even  in  the 
absence  of  any  promise  to  marry,  a  foundation  for  a  claim 
of  seduction  is  well  laid  in  this  record.  The  express  desire 
and  promise  of  marriage  gave  color  of  truth  and  honesty  to 
his  professions,  and  tended  to  disarm  the  plaintiff,  and  en- 
able the  defendant  to  scale  the  ramparts. 

Though  this  express  desire  for  and  promise  of  marriage, 
under  the  circumstances,  might  not  be  sufficient,  in  itself, 
to  justify  the  plaintiff  in  submitting,  yet  proof  of  it  was 
surely  competent.  It  tended  to  show  his  sincerity,  his  good 
motives  in  the  use  of  those  other  seductive  arts  which,  if 
relied  upon,  are  recognised  as  supporting  a  claim  of  seduc- 
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tion.  It  tended  to  lead  her  mind  to  believe  that  he  was 
benefit  in  his  protestations,  and  that  his  love  was  all  that 
virtnons  women  dream  of  love. 

On  the  question  of  a  promise  of  marriage  as  an  induce- 
menty  see  Hawk  v,  Harris,  112  Iowa  543,  547.  See,  also, 
People  V.  Weinstock,  140  N.  Y.  Supp.  453. 

On  the  question  of  an  alleged  rape,  followed  by  seduction, 
see  Castlehcrry  v.  State,  21  Ga.  App.  69  (94  S.  £.  269),  in 
which  the  court  said  : 

"Even  if  she  had  consented  to  the  first  sexual  intercourse 
solely  because  of  fear  of  bodily  harm^  which  would  have 
amounted  to  a  rape,  and  he,  afterwards,  by  persuasion  and 
promises  of  marriage,  obtained  her  free  consent  to  havte  in- 
tercourse with  him,  and  thus  seduced  her,  he  would  be  guilty 
of  the  crime  of  seduction." 

We  next  consider  the  fourth  error  complained  of:  that 
the  court  erred  in  giving  the  eleventh  instruction.  This  in- 
struction told  the  jury : 

"The  promise  of  the  defendant  to  marry 
^'  promts"©? '      the  plaintiff  when  he  should  obtain  a  decree 
™"anied*''       o^  divorce  from  his  then  wife,  would  not  be 
""*•  a  promise  to  marry  which  of   itself   would 

warrant  the  plaintiff  in  submitting  to  sexual  intercourse 
with  the  defendant;  for  an  agreement  under  such  circum- 
stances is  against  public  policy;  hut  such  promise  to  viarry, 
if  any  su^h  was  made  by  the  defendant,  may  he  considered 
hy  you  together  with  all  the  other  evidence  in  the  case  hear- 
ing thereon,  for  what  you  may  deem  it  entitled  on  the  ques- 
tion of  the  relations  of  the  parties,  in  determining  the  ques- 
tion as  to  whether  the  plaintiff  was  or  teas  not  seduced  hy 
the  defendant.'^ 

What  we  have  already  said  disposes  of  this  question.  The 
portion  of  the  instruction  objected  to  is  italicized  by  us. 

The  fifth  error  relates  to  the  action  of  the  court  in  over- 
ruling the  objection  of  the  defendant  to  certain  exhibits  of- 
fered by  the  plaintiff  on  the  trial.    The  defendant's  son  was 
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called  as  a  witness  in  his  behalf,  and  his  evi- 

3    Appeal  and      ^^^^ce  tends  to  show  that  he  had  heard  or  had 

i^srerro?!"'     ^^®^  ^^^  plaintiff  visiting  his  father's  room ; 

kip^optr^"*      that  she  would  get  up  early  in  the  morning, 

exhibit.  ^rith  her  shoes  in  her  hand,  and,  before  going 

down  into  the  living  room,  would  enter  his 
father's  room  and  remain  with  him  some  time ;  and  that  this 
frequently  occurred.  This  boy  was  interrogated  as  to 
whether  or  not  he  had  not  made  different  statements  out  of 
court  than  that  to  which  he  had  testified.,  and  had  not  said 
that  he  heard  his  father  going  to  the  room  of  the  plaintiff, 
instead  of  having  heard  the  plaintiff  going  to  the  room  of 
his  father.  He  denied  this,  and  denied  that  he  had  ever 
made  any  such  statements.  Mr.  Howard,  who  was  attorney 
for  the  defendant's  wife  in  her  divorce  proceedings,  was 
called  to  impeach  this  boy.  He  claimed  to  have  interrogated 
this  boy,  touching  his  father's  conduct,  and  said  that  the 
boy  had  stated  to  him,  and  he  had  reduced  the  statement  to 
writing,  that  he  had  heard  his  father  frequently  visiting  the 
plaintiff's  room  in  the  morning,  and  about  the  times  when  he 
testifies  on  the  trial  that  plaintiff  visited  his  father's  room. 
AVithout  objection,  Mr.  Howard  was  permitted  to  detail 
what  the  boy  said.  This,  of  course,  was  simply  impeaching 
testimony,  and  offered  as  such.  After  this  evidence  was  all 
in,  the  plaintiff  offered  the  memorandum  taken  by  Mr.  How- 
ard, and  the  defendant  objected  to  it.  The  court  oveiTuled 
the  objection,  and  plaintiff's  counsel  started  to  read  the 
same  to  the  jury.  He  had  not  proceeded  far„  when  the  court 
stopped  him,  and  counsel  then  said  that  he  would  withdraw 
his  offer  of  the  exhibit,  and  the  court  admonished  the  jurj' 
that  the  exhibit  was  withdrawn,  and  defendant's  objection 
sustained,  and  that  it  was  not  for  their  consideration;  and 
told  the  jury  that  any  portion  of  the  exhibit  read  to  them 
should  not  be  considered  by  them  as  evidence  at  all.  Noth- 
ing further  was  done.  Every  fact  that  this  exhibit  con- 
tained was  detailed  by  Mr.  Howard  to  the  jury,  when  on 
the  witness  stand.  He  said  that  his  statements  were  made 
after  refreshing  his  memory  from  this  exhibit.  The  exhibit 
never  went  to  the  juiy.    The  jury  was  admonished  not  to 
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consider  it.  Of  course,  the  court  erred  in  at  first  overruling 
defendant's  objection.  That  objection  should  have  been 
sustained;  but  no  prejudice  resulted  to  the  defendant  be- 
cause, before  the  exhibit  was  read  to  the  jury,  the  offer  was 
withdrawn,  and  the  court  admonished  the  jury  that  it 
should  not  be  considered  by  them  in  any  way  as  having  pro- 
bative force  upon  the  issues  tendered.  We  cannot  see  how 
there  could  be  any  possible  prejudice  to  the  defendant  in 
what  was  done.  Indeed,  we  think  that  the  record  negatives 
the  thought  that  any  prejudice  resulted  to  the  defendant 
from  the  action  of  the  court.  Error,  to  be  reversible,  must 
be  prejudicial,  and  we  see  no  prejudice  here. 

It  is  next  contended  that,  after  the  plaintiff  had  rested, 
and  after  a  motion  for  a  directed  verdict  was  made  by  the 
defendant,  the  court  gave  the  plaintiff  leave  to  introduce  fur- 
ther testimony.  It  seems  to  be  the  thought 
^'  ilted'  openuig     ^^^  counscl  that„  at  the  time  the  motion  was 

additiMiar        m^dc,  it  was  good,   and    would   have   been 

testimony.  sustained  by  the  court ;  that  the  plaintiff  was 

permitted  to  introduce  new  matter  there- 
after, and  to  build  a  case  that  she  had  not  made  at  the  time 
the  motion  was  made;  and  that  leading  and  suggestive  ques- 
tions were  asked  the  plaintiff  by  her  counsel.  The  leave  to 
introduce  testimony  after  a  motion  for  a  directed  verdict, 
rests  in  the  sound  discretion  of  the  court,  and,  unless  abused, 
will  not  be  interfered  with.  When  it  clearly  appears  that 
it  was  in  the  interests  of  justice,  it  will  never  be  interfered 
with. 

We  have  read  the  record  made,  and  do  not  find  the  defend- 
ant's claim  sustained  in  any  of  the  matters  urged  as  preju- 
dicial. The  questions  were  not  leading  or  suggestive.  The 
fact  is  that  every  matter  inquired  about  at  this,  time  had 
been  testified  to  by  the  plaintiff  before.  The  examination  of 
plaintiff  after  this  motion  simply  emphasized  and  made 
plainer  some  portions  of  plaintiff's  testimony  that  had  come 
in  so  mingled  with  other  matters  that  it  was  difficult  to  say, 
perhaps,  whether  the  plaintiff  was  relying  upon  the  promise 
of  marriage  exclusively,  as  a  basis  for  recovery.    The  ques- 
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tions  propounded  at  this  time  made  it  plain  that  her  testi- 
mony could  not  bear  the  construction  placed  upon  it  by  the 
defendant  in  his  motion  for  a  directed  verdict. 

We  can  see  no  ground  for  interfering  here  with  the  action 
of  the  court. 

We  do  not  find  it  specifically  urged  in  the  assignment  of 
errors  or  in  the  brief  points  that  the  verdict  is  excessive. 

A  verdict  for  plaintiff  on  this  third  count  has  support  in 
the  evidence. 

We  find  no  ground  for  reversing  the  case  on  account  of 
any  matters  urged  by  the  defendant,  either  in  his  assign* 
ment  of  error  or  brief  points.  The  case,  therefore,  inust  be 
and  is — Affirmed. 

Weaver,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 


N.  P.  Carl  et  al.,  Appellants,  v.  Modern  Brotherhood  of 

America  et  al..  Appellees. 

APPEAIi  AND  BBKOB:  Nontdmely  Appeal.  An  appeal  win  be  dis- 
missed, when  the  record  affirmatively  shows  that  it  was  not 
perfected  within  statutory  time. 

Appeal  from  lAnn  District  Court, — Milo  P.  SiiiTH^  Judge. 

September  29,  1920. 

Fob  reasons  that  will  appear  in  the  opinion,  it  is  not  re- 
quired that  any  preliminary  statement  be  made  at  this 
point. — Dismissed. 

E:  C,  Barber,  G.  P,  Linville,  and  H.  W.  Wieman,  for  ap- 
pellants. 

Grimm,  Wheeler,  Elliott  d  Jay,  E.  A.  Johnson,  Geo.  W. 
Miller,  and  Sam  Sparrow,  for  appellees. 
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Salinger^  J. — I.  The  abstract  discloses  that  the  plain- 
tiffs, appellants,  arp  members  of  the  defendant  society,  the 
Modem  Brotherhood  of  America.  They  challenge  the  legal- 
ity and  validity  of  certain  increases  in  insurance  rates,  en- 
acted at  certain  supreme  conventions  of  the  society.  They 
complain  of  various  all^;ed  illegal  conduct  of  the  defendant 
officers  and  directors.  Upon  this  paper  issue  was  joined. 
One  defense  was  the  claim  that  plaintiffs  were  estopped  by 
former  adjudications.  The  record  shows  these  pleas  in 
estoppel  were  sustained  by  the  trial  court,  except  as  to  cer- 
tain matters  reserved  for  future  determination.  After  en- 
try of  decree,  the  plaintiffs  petitioned  the  trial  court  for 
sL  rehearing.  This  petition  was  overruled.  Thereafter,,  the 
plaintiffs  perfected  the  appeal  we  are  now  considering. 

Unless  appeal  be  perfected  within  statute  time,  we  hav^ 
no  jurisdiction  over  the  subject-matter.  We  are  constrained 
to  dismiss  this  appeal,  because  the  abstract  filed  by  the  ap- 
pellants shows  affirmatively  that  appeal  was  not  perfected 
within  statute  time. 

The  decree  appealed  from  was  entered  September  29, 1917. 
On  October  10, 1917,  a  motion  for  rehearing  was  filed.  This 
was  overruled  on  October  25,  1917.  Granting,,  for  the  sake 
of  argument,  that  the  time  to  appeal  did  not  run  until  this 
overruling,  even  then  appeal  must  be  perfected  within  six 
months  from  that  date.    And  it  was  not. 

On  page  243  of  appellant's  abstract,  there  is  this  recital: 
"That,  on  the  27th  day  of  May,  1918,  the  plaintiffs  per- 
fected their  appeal  to  the  Supreme  Court  of  the  state  of 
Iowa  by  securing  accepted  service  on  defendants  by  their  at- 
torneys and  the  clerk  of  said  district  court,  state  of  Iowa, 
in  and  for  Linn  County,  of  notice  of  appeal,  and  the  same 
was  on  said  date  filed  with  the  clerk  accordingly." 

.  More  than  seven  months  intervene  between  October  25, 
1917,  and  May  27,  1918.  Here  is  no  case  for  mere  paucity 
— ^no  mere  failure  to  aver  jurisdictionals.  There  is  an  af^' 
firmative  admission  that  appeal  was  not  taken  in  time. 
Hence,  cases  such  as  Sa^cyer  v,  Iowa  C,  P.  A.  Assn.,  177 
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Iowa  218,  and  Clinton  Bridge  Works  v.  Kingslcy,  188  Iowa 
218,  do  Dot  apply.  And  the  first-named  case  does  not  con- 
trol, because  the  print  of  appellee  asserts  that,  "upon  the 
face  of  the  record,  this  court  has  no  jurisdiction  of  the  ap- 
peal herein." 
We  are  compelled  to  order  that  this  appeal  be — Dismissed. 

Weaver,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Jennie  E.  Darst,  Appellant,  v.  Fort  Dodge,  Des  Moines  & 
Southern  Bailroad  Company,  Appellee. 

TRIAL:  Equity  (7)  or  Law  (7)  A  quasi  equitable  prayer,  follow- 
ing  a  strictly  defensive  answer  at  law  to  a  petition  at  law, 
presents  no  justification  for  a  transfer  to  equity,  when  an 
analysis  of  the  pleadings  demonstrates  that  such  prayer  may 
be  Just  as  effectually  satisfied  at  law  as  in  equity.  (Sec.  3435, 
Code,  1897.) 

Appeal   from    Webster  District    Court. — ^R.    M.    Wright, 

Judge. 

September  29,  1920. 

The  opinion  sufficiently  states  the  nature  of  the  case  and 
the  material  facts.  From  judgment  in  favor  of  the  defend- 
ant, plaintiff  appeals. — Reversed, 

Healy  &  Faville  and  Frank  Maher,  for  appellant. 

Price  d  Burnquist  and  Dyer^  Jordan  d  Dyer,  for  appellee. 

Weaver^  C.  J. — The  plaintiff  instituted  this  action  at  law, 
January  14,  1919.  Her  petition  alleges  her  ownership  of  a 
described  farm  of  240  acres,  which  she  has  improved  and 
fitted  for  use  for  agricultural  purposes.  Along  the  south 
line  of  this  farm  there  is,  and  for  many  years  has  been,  a 
public  highway,  which  affords  its  only  means  of  egress  and 
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ingress ;  and  on  the  north  side  of  this  road  and  immediately 
adjacent  thereto  are  the  residence  and  buildings  and  other 
stmctures  intended  for  the  farm  and  family  use.  Ste  far- 
ther alleges  that,  in  the  year  1916,  the  defendant  company,  a 
corporation  owning  and  operating  a  line  of  internrban  rail- 
way from  Port  Dodge,  in  Webster  County,  to  Webster  City, 
in  Hamilton  County,  acting  without  legal  right  or  authority, 
and  without  in  any  manner  obtaining  the  abandonment  of 
the  highway,  and  without  obtaining  permission  from  the 
board  of  supervisors  to  construct  said  internrban  railway 
upon  the  public  highway,  and  without  obtaining  the  consait 
of  the  residents  owning  property  abutting  thereon„  and  with- 
out causing  the  damages  to  such  property  to  be  ascertained 
and  paid,  as  provided  by  law,  wrongfully  entered  upon  said 
highway  at  or  near  the  southwestern  corner  of  plaintiff's 
farm,  took  possession  thereof  along  its  fuU  length,  where  it 
borders  upon  said  farm,  and  proceeded  to  destroy  said  high- 
way, making  deep  and  extensive  excavations,  and  erecting 
embankments  therein.  In  this  manner,  plaintiff  alleges,  the 
highway  so  bordering  upon  and  serving  the  use  of  her  farm 
and  house  has  been  destroyed  for  the  full  length  thereof,  has 
opened  up  a  deep,  wide,  and  dangerous  cut,  immediately  in 
front  of  her  house  and  other  buildings  and  improvements, 
removed  the  lateral  support  of  her  soil,  and  otherwise  great- 
ly and  permanently  injured  her  property,  for  all  of  which 
she  asks  damages  in  the  sum  of  f  10,000. 

Answering  the  petition^  the  defendant  admits  plaintiff's 
ownership  of  the  farm  described,  and  that,  prior  to  May, 
1917,  there  was  a  public  highway  upon  its  south  border,  sub- 
stantially as  alleged.  It  also  admits  that  it  has  located  and 
constructed  its  railway  upon  said  highway,  and  in  so  doing 
has  done  the  cutting,  excavation,  and  grading  required  for 
the  proper  performance  of  such  work  of  improvement.  It  al- 
leges, however,  that,  before  the  time  when  it  entered  upon 
said  work,  the  plaintiff  was  represented  by  her  husband  and 
agent,  J.  N.  Darst  who,  with  plaintiff's  knowledge  and  con- 
sent, negotiated  and  treated  with  defendant  concerning  such 
occupation  and  appropriation  of  the  highway,  with  the  re- 
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suit  that  an  agreement  was  made  between  them^  by  which 
the  said  husband,  on  his  part,  and  for  and  in  behalf  of  his 
wife,  waived  any  and  all  claim  for  damages  to  their  prop- 
erty by  reason  of  the  abandonment  of  the  highway  and  the 
construction  of  the  railway,  in  consideration  of  the  follow- 
ing undertaking  by  the  defendant  company :  In  satisfaction 
of  such  claim  or  claims,  defendant  promised  to  pay  the 
plaintiff  and  her  husband  the  sum  of  f600  in  money,  and  to 
bind  itself  to  stop  on  signal  at  plaintiff's  crossing  all  such 
of  its  passenger  cars  as  might  be  scheduled  to  stop  at  other 
public  highways  between  Brushy  and  Evanston,  and  to  in- 
stall and  maintain  steps  down  the  embankment  on  both 
sides  of  its  track  at  that  point,  and  to  construct  and  main- 
tain open  farm  crossings  at  other  designated  points. 

It  is  further  alleged  that,  after  said  a^eement  was 
reached,  defendant  reduced  the  form  thereof  to  writing,  and 
prepared  a  check  for  f 600,  ready  to  deliver  to  J.  N.  Darst, 
when  the  writing  should  be  executed.  Defendant  alleges, 
however,  that,  in  reducing  the  agreement  to  written  form,  it 
omitted  therefrom,  by  mistake,,  the  paragraph  making  it  the 
duty  of  the  company  to  stop  its  cars  on  signal,  and  to  in- 
stall and  maintain  steps  on  the  embankments  at  the  cross- 
ing, and  that,  when  the  paper  was  presented  to  J.  N.  Darst 
for  execution,  he  discovered  and  pointed  out  the  omission, 
whereupon  defendant,  by  its  agent,  immediately  offered  to 
rectify  it;  but  Darst  refused  to  proceed  with  the  deal,  and 
although  defendant  did  correct  the  writing  to  conform  with 
the  agreement,.  Darst  persisted,  and  has  ever  since  persisted, 
in  refusing  to  sign  the  agreement,  or  to  accept  the  payment 
tendered,  or  in  any  other  manner  to  carry  out  their  oral 
contract. 

Further,  and  by  way  of  estoppel,  defendant  alleges  that, 
upon  the  making  of  the  oral  agreement,  and  in  reliance 
thereon,  it  proceeded  to  expend  much  time,  labor,  and  money 
in  the  construction  of  its  road  on  the  highway  so  appro- 
priated ;  that  such  labor  has  been  performed  and  money  ex- 
pended with  the  full  knowledge  of  both  Darst  and  his  wife, 
who  have  acquiesced  therein,  without  protest  or  complaint. 
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It  is  further  alleged  that  defendant  has  performed  its  agree- 
ment in  all  respects,  and  brings  into  court  its  said  tender 
of  f600y  for  the  plaintiff's  use  and  benefit.  Paragraph  11  of 
the  answer  is  in  the  following  form : 

"The  defendant  alleges  that,  by  reason  of  the  facts  here- 
before  set  out,  the  plaintiff  is  not  entitled  to  maintain  its 
action  for  damages,  as  alleged,  or  otherwise;  on  the  eon* 
trarj,  the  defendant  is  entitled  to  a  judgment  and  decree  of 
this  court  requiring  the  plaintiff  to  perform  the  contract 
herein  set  out,  in  all  as  set  forth  herein ;  that  the  defendant 
is  ready  and  willing  to  perform  each  and  every  provision 
thereof  promptly,,  if  any  of  them  have  been  overlooked  or 
omitted:  alleges,  however,  it  has  in  good  faith  performed, 
on  its  part,  each  and  every  provision  thereof." 

The  answer  concludes  with  a  prayer  that  the  petition  "be 
dismissed;  that  judgment  and  decree  be  entered,  requiring 
plaintiff  to  perform  specifically  the  contract  into  which  she 
entered  by  oral  agreement  and  subsequently  reduced  to 
writing,  a  copy  of  which  is  attached  to  and  made  part  of  the 
answer,  and  such  other  and  further  relief  as  is  just  and 
equitable." 

The  above  mention  of  a  contract  "reduced  to  writing"  has 
evident  reference  to  the  copy  or  form  prepared  by  defendant, 
the  execution  of  which,  it  is  alleged,  the  plaintiff  refused. 

Following  the  filing  of  the  foregoing  answer,  defendant 
moved  to  transfer  the  cause  to  the  equity  calendar  for  trial, 
for  the  reason  that  the  issues  tendered  by  the  pleadings  are, 
properly  triable  in  equity  only.  The  motion  was  sustained, 
and  the  transfer  ordered.  To  this  ruling  the  plaintiff  ex- 
cepted, and  has  appealed  therefrom. 

The  appeal  presents  the  single  question:  Do  the  plead- 
ings present  an  issue  justifying  the  trial  court  in  ordering 
the  cause  transferred  to  the  equity  calendar  for  trial? 

That  the  cause  of  action  stated  in  the  petition  is  at  law, 
and  not  in  equity,  is  concededly  not  open  to  question.  It 
states  no  claim  and  makes  no  demand  which  invokes  an 
exercise  of  the  equity  jurisdiction  of  the  court.    It  is  a  sim- 
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pie  money  demand,  ba>sed  upon  an  alleged  wrongful  inter- 
ference with  plaintiff's  property  and  property  rights.  To 
sustain  the  order  of  which  appellant  complains,  the  appellee 
cites  and  relies  upon  Code  Section  3435,  which  provides 
that: 

"Where  the  action  has  been  properly  commenced  by  ordi- 
nary proceedings,  either  party  shall  have  the  right,  by  mo- 
tion, to  have  any  issue  heretofore  exclusively  cognizable  in 
equity  tried  in  the  manner  hereinafter  prescribed  in  cases  of 
equitable  proceedings;  and  if  all  the  issues  were  such, 
though  none  were  exclusively  so,  the  defendant  shall  be  en- 
titled to  have  them  all  tried  as  in  cases  of  equitable  procee<l- 
ings." 

This  statute  has  often  been  the  subject  of  consideration 
and  construction  by  this  court  during  the  last  50  years,  and 
it  is  possible  that  some  degree  of  confusion  has  arisen  in  our 
precedents,  though  we  think  there  is  no  serious  inconsist- 
ency. Among  the  more  recent  attempts  at  their  review  we 
may  mention  Lynch  v,  Schemmel,  176  Iowa  499;  Dille  v, 
Longwell,  169  Iowa  686;  Tinker  v.  Farmers  State  Bank,  178 
Iowa  972;  Eller  v.  Newell,  159  Iowa  711;  Tufts  v.  Norris, 
115  Iowa  250.  The  language  of  the  statute  is  not  particu- 
larly obscure,  but  it  is  evident  that  the  courts  have  found 
some  difficulty  in  giving  it  practical  application  to  concrete 
cases. 

It  is  first  to  be  obsen^ed  that  the  authority  to  transfer  re- 
lates to  "issues,"  and  not,  necessarily,  to  causes.  In  other 
words,  if  the  petition  be  clearly  at  law.,  and  the  answer 
pleads  different  defenses,  some  of  which  are  legal  and  others 
equitable,  the  authority  to  remove  or  transfer  is  limited  to 
the  issues  raised  by  the  equitable  defenses,  leaving  the  others 
to  stand  for  trial  in  the  law  forum.  The  right  to  demand 
such  transfer  is  further  limited  to  cases  where  the  equitable 
issues  raised  are  such  as  have  been  "heretofore  exclusivelv 
cognizable  in  equity." 

In  the  case  before  us,  there  is  no  cross  or  counter  peti- 
tion. The  matters  alleged  are  pleaded  defensively,  as  an 
answer  to  the  plaintiff's  claim,  and,  if  true,  they  constitute 
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a  good  defense.  To  the  answer  there  is,  however,  as  we  have 
seen,  a  prayer  for  relief  attached,  and  this,  the  appellee 
argues,  constitutes  the  pleading  of  an  equitable  defense, 
within  the  meaning  of  the  statute.  But  the  propriety  of  the 
manner  of  pleading  need  not  nowbe  questioned.  A  brief  an- 
alysis of  the  answer  \iill,  we  think,  demonstrate  the  inap- 
plicability of  the  precedents  relied  ux)on  in  support  of  the 
ruling  below. 

As  we  have  already  pointed  out,  the  petition  confines  itself 
to  the  simple  allegation  of  damages  sustained  by  plaintiff  by 
the  wrongful  act  of  the  defendant  in  interfering  with  her 
property  and  property  rights  by  the  destruction  of  the  high- 
way. The  answer  admits  the  plaintiff's  ownership  of  the 
farm  described,  admits  that,  in  the  construction  of  its  rail- 
way, it  has  appropriated  and  occupied  the  highway  for  its 
own  exclusive  use,  as  a  right  of  way,  excavating  cuts  and 
making  fills  therein;  though  it  claims  to  have  provided  for 
the  public  use  another  highway,  south  of  the  one  so  appro- 
priated. It  denies,  however,  that  such  appropriation  of  the 
highway  was  wrongful,  and  pleads  that  the  acts  of  which 
plaintiff  complains  were  done  under  and  by  virtue  of  an 
agreement  with  her,  by  which  she  waived  all  claims  for  dam- 
ages on  said  account,  in  consideration  of  the  defendant's  un- 
dertaking to  pay  her  ^^600  in  money,  provide  certain  con- 
veniences for  crossing  the  railway  track,  and  make  the  cross- 
ing at  her  residence  a  place  where  certain  of  defendant's 
cars  would  stop  on  signal.  It  further  allies  that  it  was  in 
reliance  on  this  agreement  that  the  work  of  constructing  the 
railroad  in  the  highway  was  done;  that  said  agreement  has 
been  fully  performed  on  its  part;  and  because  thereof,  plain- 
tiff is  not  entitled  to  recover  damages  in  any  sum.  In  other 
words,  the  plea  made  by  the  answer  is,,  in  substance,  that 
the  acts  of  which  plaintiff  complains,  were  done  pursuant 
to  her  agreement  and  consent,  and  that  whatever  damages 
she  sustained,  have  been  settled,  adjusted,  and  paid.  Re- 
duced to  still  briefer  phrase,  the  answer  is  a  denial  and  a 
plea  of  payment,  or  tender  of  payment.  By  no  amount  of 
ingenuity  or  refinement  bf  reasoning  can  such  an  issue  be 
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called  "equitable,"  and  much  less  be  classed  as  one  "hereto- 
fore exclusively  cognizable  in  equity."  Even  if  we  treat  the 
answer  as,  in  effect,  a  cross  or  counter  petition,  seeking 
equitable  relief  by  way  of  specific  performance,  we  think  the 
books  will  be  searched  in  vain  for  any  precedent  where  such 
relief  has  ever  been  granted  or  rule  announced  justifying 
such  relief  upon  a  showing  like  the  one  here  made. 

What  is  the  agreement  which  defendant  wishes  to  be  spe- 
cifically performed?  Turning  to  the  prayer  in  the  pleading, 
we  find  the  demand  to  be  that  "plaintiff  be  required  to  spe- 
cifically perform  the  contract  into  which  she  entered  by  oral 
contract."  To  find  out  what  was  the  alleged  "oral  contract," 
we  go  again  to  the  answer,,  and  find  the  allegation  to  be,  as 
we  have  before  stated,  that  plaintiff,  by  her  agent,  entered 
into  negotiations  with  defendant  upon  the  subject  of  her 
damages  by  reason  of  the  appropriation  of  the  road  for  de- 
fendant's right  of  way,  and  it  was  then  and  there  "orally 
agreed"  that  she  would  "waive  any  claim  for  damage"  by 
reason  of  such  appropriation,  upon  payment  to  her  of  f  600, 
and  the  performance  of  the  other  considerations  already 
stated  on  defendant's  part.  This  is,  in  substance,,  the  agree- 
ment in  its  entirety.  There  is  no  allegation  that  a  further 
written  agreement  was  contemplated  or  promised.  The  very 
pleading  asking  for  specific  performance  alleges  that  defend- 
ant has  already  performed  on  its  part,  and,  according  to  its 
own  version  of  the  agreement,  there  is  nothing  left  for  the 
plaintiff  to  "perform,"  unless  it  be  to  accept  the  tender  made 
her,  and  withdraw  her  claim  for  damages.  No  deed  or  con- 
veyance of  any  kind  is  due  from  her,  nor  is  any  asked.  How 
can  a  court  of  equity  give  to  the  defendant  any  aid  or  relief 
which  it  cannot  find  just  as  effectively  in  the  court  of  law 
where  "the  action  has  been  properly  commenced  by  ordi- 
nary proceedings?"  The  plea  which  it  makes,  if  sustained 
by  the  proof,  is  a  perfect  defense  in  any  •  court  of  law  or 
equity  having  jurisdiction  of  the  parties  and  subject-matter. 

If  the  views  we  have  thus  expressed  are  correct,  they  are 
decisive  of  this  appeal,,  and  there  is  no  profit  in  pursuing 
the  subject  further.    We  have  no  quarrel  with  the  statutes 


Sept  1920]  Fairchild  v.  Plank  639 

or  precedents  cited  by  the  appellee,  but  tbe  record  sbowii 
by  the  abstract  does  not  present  a  case  for  their  application. 
The  action  was  "properly  commenced  by  ordinary  proceed- 
ings." The  answer  presents  no  "equitable  issue  heretofore 
exclusively  cognizable  in  equity/'  and  the  order  sustaining 
defendant's  motion  to  transfer  the  cause  to  equity  for  trial 
was  erroneously  sustained.  The  order  is  reversed^  and  cause 
remanded  to  the  trial  court,  with  directions  to  overrule  the 
motion,  and  for  such  further  proceedings  as  may  be  had  in 
harmony  with  this  opinion. — Reversed  and  remanded. 

Evans,  Pbbston,  and  Salinger,  JJ.,  concur. 


Kitty  Elizabeth  Fairchild,  Appellant,  v.  Mary  Plank  et 

al.,  Appellees. 

APFBAIf  AND  EBBOE:     Effect  of  Nuning  Clients  in  Acknowledg- 

1  ment  of  Service.  An  attornej  who  signs  an  acknowledgrment 
of  service  of  a  notice  of  appeal,  and  enters  after  his  signature 
a  specific  enumeration  of  the  names  of  the  persons  for  whom 
he  U  attorney,  does  not  th|reby  acknowledge  service  for  a  party 
for  whom  he  is.  In  fact,  attorney,  but  who^e  name  does  not 
appear,  either  among  those  to  whom  the  notice  is  addressed  or 
among  those  entered  in  connection  with  his  signature. 

APPEAL  AND  EBSOB:     Construction  of  Notice  of  Appeal.     Enter- 

2  ing  after  the  name  of  an  attorney  to  whom  a  notice  of  appeal 
is  addressed  an  enumeration  of  names  of  parties  for  whom  the 
attorney  is,  in  truth,  attorney,  and  the  act  of  the  acknowledging 
attorney  in  making  a  iike  enumeration  after  his  acknowledging 
signature,  may  not  be  construed  as  simply  an  attempt  to  iden- 
tify the  attorney. 

APPEAL  AMD  EBBOB:     Varying  Appeal  Notice  by  Aifidavit.     A 
S    notice  of  appeal  and  the  acknowledgment  of  service  indorsed 
thereon   may  not  be   varied  by  a  conclusion  affidavit  relative 
to  the  intent  of  the  parties. 

APPEAL  AND  EBBOB:    Notice— Disclaimer  and  Assignment  of  In- 
4    terest.     No  notice  of  appeal  need  be  served  on   one  who  has 
disclaimed  all  interest  in  the  subject-matter  of  an  action,  and, 
in  addition,  has  assigned  all  possible  Interest  to  appellant. 
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APPEAIi  AND  BBBOB:     Notice^" Adverse*'   Party  Defined.     An 

5  appeal  by  plaintiff  from  a  judgment  In  its  entirety  demands, 
as  a  matter  of  jurisdiction,  service  of  notice  on  "the"  adverse 
party,  to  wit:  on  all  the  defendants.  It  follows,  in  such  case, 
that  the  statute  relative  to  appeals  by  coparties  has  no  applica- 
tion. 

APPEAL  AND   EBBOB:      Notice — Definite  Interest   of   Nonserved 

6  Party.  Failure  to  serve  notice  of  appeal  on  a  necessary  party 
is  in  no  wise  excused  because  the  interest  of  such  party  is 
definite  and  certain  on  the  record. 

APPEAL  AND  EBBOB:     Object  of  Notice  of  Appeal.     The  object 

7  of  the  requirement  that  adverse  parties  be  served  with  notice 
of  appeal  is  not  to  protect  the  interest  of  such  party,  but  to 
invest  the  appellate  court  with  jurisdiction  to  determine  ques- 
tions which  may  not  be  determined  in  the  absence  of  such 
party. 

Appeal  from  Delaware  District  Court. — H.  B.  Boies^  Judge. 

Septbmbbr  29,  1920. 

No  statement  is  required  at  this  point,  beyond  saying  that 
the  jurisdiction  of  this  court  is  challenged  because  of  a  fail- 
ure to  serve  some  of  the  partly  defendant  with  notice  of 
appeal. — Dismissed, 

Thompson^  Eitie  d  Flory,  Arnold  d  Arnold,  Yoran  d  Yor- 
an,  and  Edwards,  Longley,  Ransier  d  Smith,  for  appellant. 

J,  H.  Trewin,  Fred  B.  Blair,  Henry  Bronson,  and  E.  B, 
Stiles,  for  appellees. 

Salinger,  J. — I.  We  have  to  determine  whether  it  is 
proved  that  one  of  the  defendants,  John  Robertson,  was,  in 
law,  served  with  notice  of  appeal,  and  what  effect  upon  our 

jurisdiction  it  has,  if  we  find  he  was  not  so 

1.  Appeal  and      served.     The  inquiry  into  whether  he  was 

Of  naming        lawfully  Served,  involves  whether  the  notice 

ncknoWiedg-       was  in  the  form  demanded  by  law.    In  stat- 

service.  iug  the  title,  the  notice  of  appeal  names  John 

Robertson  as  a    defendant,    and    addresses 
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itself  to  ^^the  above-named  defendants.''  Had  it  been  served 
on  John  Robertson  in  person,  there  wonld  have  been  effec- 
tive service.  But  there  was  no  attempt  so  to  serve  him.  If 
he  had  notice,  it  was  throngh  service  upon  persons  asserted 
to  be  his  attorneys.  The  notice  was  in  the  alternative,  ad- 
dressed to  Trewin,  Blair,  and  Bronson,  attorneys  for  named 
parties  defendant.  But  the  name  of  defendant  John  Rob- 
ertson was  not  included  in  this  enumeration  of  defendants. 
It  follows  that,  on  its  face,  the  notice  does  not  purport  to 
be  addressed  to  anyone  as  attorney  for  John  Robertson. 
Failure  of  the  notice  to  address  the  "party"  works  that  we 
acquire  no  jurisdiction.  Pilkington  v,  Potwin,  163  Iowa  86, 
at  93.  And  under  the  reasoning  of  that  case,  it  might  well 
be  argued  that  notice  served  on  the  attorney  of  a  party  if^ 
no  notice,  unless  addressed  to  the  one  served,  as  attorney  for 
such  party.  But„  as  this  question  is  not  very  fully  presented, 
while  others  equally  decisive  are,  we  have  concluded  to  rest 
our  decision  on  something  other  than  the  failure  to  address 
Trewin  et  al.,  as  attorneys  for  Robertson. 

II.  Waiving  the  form  of  the  notice,  we  reach  whether 
there  is  any  proof  that  Robertson  was  served  by  means  of 
service  upon  attorney.  Aside  from  one  item,  to  be  discussed 
later,  the  only  evidence  of  service  is  found  in  an  admission 
written  upon  the  notice. 

The  alternative  address  of  the  notice  is  directed  to  J.  H. 
Trewin,  Fred  B.  Blair,  and  Henry  Bronson.  Immediately 
following  the  names  of  these  three  are  the  words,  "Attorneys 
for  Mary  Plank,  W.  D.  Robertson,  Belle  M.  Work,  Bell  Paul, 
Harry  Robertson,  Eugene  Robertson,  Bessie  Robertson,  Hul- 
da  Robertson,  Frank  Robertson."  Following  this,  is  this 
statement : 

"Due  legal  service  of  the  above  notice  of  appeal  is  hereby 
acknowledged^  and  a  copy  of  the  same  received  this  28th  day 
of  June,  1917." 

To  this  admission  of  service,  Mr.  Blair  appends  the  fol- 
lowing signature  and  the  other  words,  to  wit: 

"J.  H.  Trewin,  Fred  B.  Blair,  Henry  Bronson,  attorneys 
for  Mary  Plank,  W.  1).  Robertson,  Belle  M.  Work,  Bell  Paul, 
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Harry  Robertson,  Helen  Robertson,  Bessie  Robertson,  Hnlda 
Robertson  and  Frank  Robertson." 

The  evidence  shows  that  Blair,  who  signed  these  names  to 
this  admission,  was  the  attorney  of  John  Robertson,  and 
that  Trewin  was;  and  it  may  be  assumed,  for  the  purpose 
of  present  statement,,  that  Bronson  was.  If  the  signatures 
to  the  admission  of  service  had  been  nakedly  the  name  of 
Trewin,  Blair,  and  Bronson,  and  it  appeared  that  the  signers 
were,  in  truth,  the  attorneys  of  John  Robertson,  such -ad- 
mission would  have  bound  Robertson,  even  though  the  sign- 
ers did  not  designate  themselves  as  attorneys  for  Robertson. 
Clinton  Bridge  Works  v.  Kingsley,  188  Iowa  218.  And  see 
Horst  V,  Wagner,  43  Iowa  373;  First  Nat.  Bank  v.  Eich- 
meier,  153  Iowa  154;  Mathews  d  Co.  t?.  Dubuque  Mattress 
Co.,  87  Iowa  246;  and  Fanners'  Nat.  Bank  v.  Hatcher,  176 
Iowa  259,  265.  So  to  hold  is  merely  to  declare  that,  where 
an  agent  makes  an  admission  which  is  within  the  scope  of 
his  authority,  the  principal  is  bound,  though  the  acknowledg- 
ment made  does  not  declare  what  is  the  fact,  to  wit:  that 
the  signer  is  agent.  But  is  this  doctrine  applicable  where^, 
OB  here,  the  question  is  not  whether  an  agency  can  be  de- 
feated by  mere  failure  to  say  that  the  agent  is  agent?  The 
question  here  is  not  what  Trewin,  Blair,  and  Bronson  had 
authority  to  do,  but  whether  they  exercised  the  authority 
they  possessed.  If  they  had  merely  signed  their  names  to 
admitting  service  of  a  notice  directed  to  John  Robertson, 
this  would  neither  have  affirmed  nor  negatived  that  they 
were  the  attorneys  of  Robertson.  It  would  have  been  open 
to  proof  that  they  were  his  attorneys,  and  the  net  result  of 
such  proof  would  have  been  a  showing  that  the  attorneys  of 
John  Robertson  admitted  service  of  notice  upon  John  Rob- 
ertson ;  and,  as  said,  that  would  have  bound  Robertson.  But 
the  notice  was  not  directed  to  them  as  attornevs  for  John 
Robertson,  and,  in  admitting  service,  tliey  did  not  confine 
themselves  to  the  mere,  naked  signing  of  their  names.  And 
we  are  bound  to  give  consideration  to  the  manner  in  which 
the  notice  was  addressed  to  attorneys,  and  also  to  the  words 
additional  to  a  naked  signature,  which  those  attorneys  saw 
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fit  to  append  to  their  signature.  As  said  before,  the  question 
is  not  nrhat  these  attorneys  had  power  to  do,  but  what  they 
did  do.  They  could  not  resist  service.  Had  an  officer  served 
them,  a  showing  that  they  were  the  attorneys  of  John  Rob- 
ertson would  make  the  service  binding  on  Robertson.  But 
no  service  upon  them  was  attempted.  They  were  asked  to 
waive  such  service  by  stipulating  that  due  service  had  been 
made.  It  is  manifest  that  they  could  limit  their  agreement 
or  stipulation  as  they  pleased ;  and,  if  the  appellant  was  not 
satisfied^  she  had  the  recourse  of  having  service  made  in  the 
ordinary  manner,  either  upon  client  or  attorney.  Whatever 
these  attorneys  had  power  to  do,  nothing  can  be  gained  from 
their  stipulation  beyond  what  they  chose  to  stipulate.  The 
vital  question  is,  not  what  they  might  have  agreed  to  in  the 
way  of  admitting  service,  but  what  they  did,  in  fact,  agree 
to.  They  were  presented  with  a  notice,  addressed  to  them 
as  attorneys  of  specified  parties  defendants.  The  enumer- 
ation did  not  include  the  name  of  John  Robertson.  Follow- 
ing the  signature  on  the  admission  of  service,  the  signers 
style  themselves  attorneys  for  named  parties  defendant,  and 
they,  too,  omit  John  Robertson  from  the  specification. 
Theirs  was  not  a  naked  signature,  leaving  it  an  open  ques- 
tion whom  the  signers  were  acting  for.  The  part  of  the 
notice  addressing  the  attorneys  asserts  who  is  their  client. 
The  words  following  the  signature  declare  what  clients  the 
signers  are  acting  for.  To  say  the  least,  the  signers  failed 
to  stipulate  concerning  service  upon  John  Robertson.  And 
it  may  reasonably  be  said  that  there  was  more  than  a  fail- 
ure to  act  for  John  Robertson;  reasonably  be  said  that  no 
action  as  to  him  was  demanded,  and  that  the  signers  fairly 
stated  that  they  declined  to  act  for  Robertson.  The  reason- 
able construction  of  the  face  of  the  notice  is  that  the  at- 
torneys were  requested  to  admit  service  upon  others  than 
John  Robertson;  that  they  admitted  service  upon  certain 
named  defendants,  and,  in  effect,  said  that  service  was  ad- 
mitted as  to  those  named  parties  only.  So  far„  then,  whether 
we  treat  the  case  as  one  in  which  an  agent  declined  to  stipu- 
late service  upon  John  Robertson,  or  expressly  stipulated 
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that  lie  would  admit  service  upon  certain  of  his  clients^  ex- 
cluding John  Robertson,  there  is  no  evidence  that  Robertson 
was  ever  served  with  notice. 

Tn  a  sense,  Pilkington  v.  Potvnn,  163  Iowa  86,  at  93,  fore- 
closes the  question.  In  that  case,  the  name  of  the  appellee 
was  T.  A.  Potwin,  notice  of  appeal  was  directed  to  I.  N.  Pot- 
win,  and  service  was  accepted  by  counsel  as  attorneys  for  I. 
N.  Potwin.  We  held  that  we  acquired  no  jurisdiction.  True, 
we  put  this  on  the  ground  that  a  notice  of  appeal  directed 
to  I.  N.  Potwin  was  not  a  notice  at  all  as  to  I.  A.  Potwin. 
But  we  put  some  stress  on  the  fact  that  "the  service  was  ac- 
cepted by  counsel  as  attorneys  for  I.  N.  Potwin."  If  ad- 
mitting senice  for  I.  N.  Potwin  does  not  bind  I.  A.  Potwin, 
then  surely  he  would  not  be  bound  by  an  admission  which 
did  not  mention  Potwin  at  all,  or  which  named  Jones  as  the 
client.  If  accepting  service  as  attorneys  for  I.  N.  Potwin 
is  not  service  upon  I.  A.  Potwin,  then  surely  admission  of 
service  upon  Mary  Plank  is  not  an  admission  of  «ervice  upon 
John  Robertson. 

III.  The  appellant  makes  the  avoidance  that  the  names  of 
the  clients,  following  the  names  of  the  attorneys  at  the  point 
where  notice  is  directed  to  them,  and  the  enumeration  of 

the  same  parties,  following  the  signature  of 
8.  Appeal  and      the  attorneys,  is  merely  descriptive  of  who 

^ruction^^^f       the  persons  addressed  and  signing  are.    It  is 

iippeai.  ^^  &  strain  on  reason  to  hold  that  these  enumer- 

ations were  mere  description  or  identifica- 
tion. All  parties  knew  perfectly  well  who  Trewin,  Blair, 
and  Bronson  were,  and  there  was  no  need  to  identify  them. 
But  if  identification  was  intended,  surely  the  appellant  liad 
sufficiently  identified  Blair,  Trewin,  and  Bronson  by  describ- 
ing them  as  persons  who  were  attorneys  for  Mary  Plank. 
Why  identify  further  by  reciting  a  number  of  defendants  ad- 
ditional to  Plank?  It  seems  clear  no  mere  description  or 
identification  was  intended,  and  that  the  only  reasonable 
conclusion  is  that  the  enumeration  in  the  directing  part  of 
the  notice  and  the  one  following  the  signature  were  in- 
tended to  specify  and  limit  for  whom  the  signers  were  to  ad- 
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mit  service  and  for  whom  they  had  admitted  service.  As  said, 
there  was  right  to  decline  stipulating  that  Robertson  had 
been  served,  and  the  exercise  of  such  right  was  not  necessar- 
ily captious.  The  record  in  this  court  shows  that  Henry 
Bronson  is  attorney  for  no  one  but  appellee  W.  D.  Robert- 
son; at  any  rate,  admits  of  doubt  whether  it  affirmatively 
appears  that  he  was  also  attorney  for  John  Robertson.  Mr. 
Blair  may  well  have  declined  to  attach  a  joint  signature,  in- 
cluding Bronson,  to  an  admission  that  John  Robertson  had 
been  served.  Then,  too,,  it  is  matter  of  common  knowledge 
in  the  profession  that  son^e  clients  are  prone  to  be  over 
suspicious  and  sensitive  to  any  attempts  by  their  counsel  to 
bind  them  on  anything  which  the  client  may  do  in  person. 
It  is  common  experience  that  counsel  constantly  decline  to 
make  stipulations  which  they  have  power  to  make,  say  for 
a  continuance,  and  insist  that  consent  must  be  had  from 
the  client  himself.  But,  of  course,  if  it  is  not  admitted  that 
Robertson  was  served,  it  is  quite  immaterial  whether  his 
exclusion  from  the  admission  of  service  was  on  or  without 
good  reason. 

IV.  We  have  reserved  for  discussion  one  other  item  of 
proof  of  service.  The  person  who  secured  the  admission 
makes  affidavit  wherein  he  recites,  by  way  of  conclusion. 

that  the  admission  of  service  was  intended  to 
s    Arvr.Au  AND       cover  all  the  defendants  represented  by  the 

Rrkou  :    vary- 

iiiK  nppeai        attorneys  whose  signature  is  appended  to  the 

not  Ire    bj  ,       .       .  mi_.  ,        .  X 

nffiiinvit.  admission.    This  conclusion  seems  to  rest  on 

the  claim  that,  where  the  typist  wrote  the 
names  of  the  parties  below  the  blank  left  for  the  signature 
of  the  attorneys,  the  name  of  John  Robertson  was  omitted 
by  mistake,  and  that  affiant  himself  mistakenly  believed  that 
the  name  of  John  Robertson  had  not  been  omitted.  Further, 
nffinnt  says  that  Mr.  Blair  understood  that  the  name  of  Rob- 
ertson was  written  in  the  enumeration  of  the  parties,  and 
intended  to  acknowledge  service  as  attorney  for  said  Rob- 
ertson. It  is  hardly  to  be  expected  that  we  can  permit  this 
affidavit,  and  its  conclusions,  to  vary  the  admission  as  writ- 
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ten.    We  are  not  trying  an  issue  of  reforming  the  written 
acknowledgment. 

V.  Having  found  that  John  Robertson  was  not  served,  it 
becomes  unnecessary,  in  view  of  the  final  decision  of  this  ap- 
peal, to  give  any  extended  consideration  to  the  claim  of  ap- 
pellee that  still  other  defendants  were  not 

^'  biTror^^  mT-'^  served.  It  may  be  added  that,  as  to  the  de- 
cia!mer*^and  feudauts  Nichols,  all  inquiry  is  immaterial. 
nssienment  of     ffhe  record  exhibits  a  disclaimer  on  their 

interest. 

part,  and  an  assignment  to  the  plaintiff,  ap- 
pellant. Their  one-time  interest  in  the  outcome  of  this  ap- 
peal is  in  the  keeping  of  appellant,,  and  she  needs  no  notice 
of  her  own  appeal ;  and  it  is,  therefore,  immaterial  whether 
the  Nichols  were  served  with  notice  or  not. 

As  to  Eugene  Robertson,  appellees  seem  to  misapprehend 
the  record.  He  was  named  as  a  defendant  in  the  alternate 
direction,  addressed  to  the  attorneys  and  naming  their 
clients.  And  in  the  signature  of  the  attorneys  with  the 
names  following  the  same,  he  is  once  more  named. 

VI.  Appellant  urges  that,  even  if  John  Robertson  was 
not  served,  we  have  jurisdiction  to  determine  this  appeal. 
She  relies  upon  some  of  our  decisions  wherein  we  proceeded 

to  decision,  though  some  parties  to  the  liti- 
^'  Error  :'no^^  gation  had  not  been  served.  These  decisions 
verse"  *p^arty  Were  Under  that  statute  provision  which  re- 
defined, quires  notice  of  appeal  to  be  served  on  co- 
parties.  We  hold  that  said  sta^tute  does  not  rule  the  case, 
and  that  this  appeal  is  governed  by  the  statute  which  de- 
mands service  of  notice  upon  the  adverse  party ,  rather  than 
the  one  which  deals  with  service  upon  coparties.  The  gov- 
erning statute,  Section  4114.,  Code,  1897,  declares  that  an 
appeal  is  perfected  by  serving  notice  on  the  clerk  of  court 
appealed  from,  and  "on  the  adverse  party,  his  agent,  or  any 
attorney  who  appeared  for  him  in  the  case  in  the  court  be- 
low." Who  is  the  "adverse  party?"  It  seems  to  us  it  is  all 
of  the  plaintiffs,  if  the  defendants  appeal,,  or  all  of  the  de- 
fendants, if  the  plaintiff  appeals.  This  is  emphasized  by  the 
fact  that  the  same  statute  makes  provision  allowing  appeal 
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either  from  all  of  the  judgment  "or  from  some  specified  part 
thereof,  defining  such  part."  There  is  provision  to  bring  up 
part  of  a  judgment  for  review,  but  none  for  perfecting  an 
appeal  from  all  of  the  judgment,  and  not  bringing  some  of 
the  opposing  parties  to  the  record  into  the  Supreme  Court. 
And  there  is  this  other  clear  distinction  between  the  statute 
we  have  just  spoken  to  and  Code  Section  4111 ;  which  regu- 
lates appeal  by  coparties,  to  wit:  that,  in  the  latter,  no 
notice  need  be  served  on  any  coparty,  if  he  joins  in  the  ap- 
peal. On  the  other  hand,  we  have  held,  time  and  again,  that, 
as  to  an  adverse  party,  notice  of  appeal  is  absolutely  es- 
sential to  jurisdiction,  and  nothing  else  can  confer  jurisdic- 
tion>  and  that,  in  the  absence  of  such  notice,  we  can  obtain 
no  jurisdiction,  even  though  the  party  not  served  appears 
in  this  court  and  files  argument.  We  are  constrained,  there- 
fore, to  hold  that  this  court  ajcquires  no  jurisdiction,  where 
all  of  a  judgment  is  brought  here  for  review,  and  the  party 
appealing  fails  to  serve  notice  of  appeal  upon  all  and  each 
of  the  adverse  parties. 

VII.  But  if  we  assume,  for  the  sake  of  argument,  that 
the  rules  laid  down  in  certain  decisions  under  the  coparty 
statute  should  govern  here,  we  are  still  of  opinion  that  we 

have  acquired  no  jurisdiction  of  this  appeal. 

6.  APPEAL  AND       "^^^  position  of  the  appellant  is  that  failure 

notice  ■'  dell-      *^  serve  Johu  Robertson  is  immaterial,  be- 

of*  n^ierved      ^ause  he  comes  under  the  rule  of  the  cases 

party.  decided  on  the  coparty  statute  wherein  we 

proceed  to  decision  because  we  find  that  the 
party  not  sensed  cannot  be  affected  by  a  reversal.  The  argu- 
ment is  that  Robertson  will  get  one  seventh,  if  there  be  an 
affirmance,  "and  if  it  is  reversed,  and  the  notice  of  appeal 
was  defective  as  to  him,  he  would  still  get  exactly  one  sev- 
enth." If  the  naked  fact  that  it  can  be  definitely  ascer- 
tained how  much  of  a  stake  a  party  not  served  had  in  the 
judgment  appealed  from,  saves  the  jurisdiction,  it  cannot  be 
explained  why  there  had  been  dismissals  in  causes  wherein 
the  interest  of  one  not  served  in  the  judgment  appealed  from 
was  definite  and  known.    There  was  a  dismissal  for  want  of 
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jurisdiction  in  McCarty  v.  Campbell,  166  Iowa  129>  135. 
There  it  was  known,  and  the  opinion  states,  that  a  reversal 
would  give  him  an  undivided  one-third  interest  in  land,  and 
it  is  said  that,  therefore,  the  proportionate  amount  of  the 
one-third  interest  would  be  taken  away  from  the  appellees 
who  were  not  served.  It  is  further  pointed  out  that  these 
persons  not  brought  into  the  Supreme  Court  were  proper 
parties  to  the  original  case,  were  served  with  notice,  and 
that  "their  interests  were  fixed  and  determined  by  the  de- 
cree." There  have  been  other  dismissals  for  want  of  juris- 
diction where  the  share  of  the  party  not  served  was  abso- 
lutely definite.  That  was  true  in  the  partition  suit  of  Laprell 
V.  Jarosh,  83  Iowa  753.  It  was  done  in  Dillavou  v.  Dillavou, 
130  Iowa  405.  It  was  done  in  the  case  of  In  re  Will  of 
Doums,  141  Iowa  268,  where  the  appeal  was  from  a  judg- 
ment setting  aside  a  will.  In  Ash  v.  Ash,  90  Iowa  229,  a  par- 
tition suit,  there  was  dismissal  because  certain  mortgagees 
on  undivided  interests  of  some  of  the  heirs  had  not  been 
served  with  notice  of  appeal.  Of  course,  since  there  had 
been  a  foreclosure  of  these  mortgages  below,  their  amount 
was  definitely  fixed.  On  the  argument  of  appellant,  the 
court  should,  in  aU  these  cases,  have  proceeded  to  decision, 
have  refused  to  dismiss,  and,  on  final  decision,  have  provided 
that  the  interests  in  the  judgment  appealed  from,  so  far  as 
they  were  interests  of  parties  not  served  with  notice  of  ap- 
peal, should  not  be  affected  by  the  decree  in  this  court.  Why 
was  it  not  done?  Why  were  there  these  dismissals?  The 
answer  is  simple.  There  was  a  fatal  defect  of  parties.  Be- 
fore proceeding  to  decision,  the  court  found  itself  con- 
fronted with  a  challenge  of  its  jurisdiction  because  of  that 
defect.  It  was  a  jurisdictional  challenge.  See  Clayton  v, 
Sievertsen,  115  Iowa  687,  688,  approving  Elliott  on  Appel- 
late Procedure,  Section  144 ;  Hanley  v.  Elm  Chrove  Mut  Tel, 
Co,,  150  Iowa  198.  In  Dillavou  v.  Dillavou,  130  Iowa  405,  at 
406,  the  challenge  is  said  to  be  one  "to  the  jurisdiction  of 
this  court  to  entertain  the  appeal,"  and  that  the  service  of 
notice  "is  essential  to  our  jurisdiction;  wherefore,  the  ap- 
peal must  be  dismissed."    In  Laprell  v.  Jarosh,  83  Iowa  753, 
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the  failure  to  serve  is  held  to  work  that  the  appeal  is  "not 
valid,"  The  argument  for  appellant  gives  no  consideration 
to  the  effect  of  all  these  holdings. 

The  question  is  not  what  this  court  may  do  about  molding 
a  decree  where  it  has  jurisdiction  to  decide  at  all.  The 
question  is  whether  a  court  that  has  no  right  to  determine 

anything  can  give  itself  that  right  by  saving 
^'  kIvlor:  ob-"^  '    rights  of  parties  not  before  it  at  the  time 

©r^appeSr*^^  when  it  reaches  the  making  up  of  its  de- 
cision. If  saving  the  definite  interest  of  one 
not  before  the  court  might  save  the  appeal,  the  trouble  is 
that  a  court  without  jurisdiction  may  not  even  go  so  far  as 
to  ascertain  what  that  interest  is,  and  to  consider  how  to 
protect  it.  If  it  cannot  decide,  it  cannot  protect  by  decision. 
And  surely,  the  requirement  that  notice  be  given  cannot 
be  intended  for  the  protection  of  one  who  has  an  interest  in 
a  judgment  which  is  appealed  from.  If  he  be  not  served 
with  notice,  and  therefore  not  brought  into  the  Supreme 
Court,  all  argument  based  upon  the  ability  of  that  court  to 
save  his  rights  is  irrelevant,  because  he  needs  no  protec- 
tion. The  Supreme  Court  is  not  called  upon  to  give  him  pro- 
tection, because,  without  the  service  of  notice  on  him,  it  has 
no  power  to  deprive  him  of  anything  that  the  judgment  be- 
low gave  him.  To  carry  the  argument  to  its  logical  end, 
no  coparty  need  ever  be  served  with  notice;  for,  if  not 
served,  he  cannot  be  prejudiced  by  the  appellate  decision. 
No  notice  would  ever  be  required,  because  the  very  failure 
to  give  it  would  base  the  argument  that  failure  to  serve  was 
immaterial,  because  it  could  not  be  prejudicial.  This  would 
seem  to  make  it  plain  that  the  requirement  to  serve  a  co- 
party  is  not  for  the  protection  of  that  coparty,  at  least  not 
for  that  alone,  but  to  bring  him  into  court,  so  that  those 
who  have  served  him  may  have  questions  determined  which 
could  not  be  determined  in  his  absence. 

Another  way  of  stating  the  proposition  is  that  the  re- 
quirement to  serve  notice  is  not  for  the  protection  of  the 
party,  because,  as  said  before,  he  needs  no  protection  against 
the  ACtioQ  of  a  cQiirt  that  has  no  jurisdiction  over  him.  The 
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underlying  reason  is  that  failure  to  serve  him  creates  a 
fatal  defect  of  parties,  and  that  others  than  he  can  raise 
this  jurisdictional  defect;  that,  aside  from  the  abstract 
right  to  protest  against  the  action  of  a  court  having  no  law- 
ful power  to  act,  the  right  to  a  dismissal  is  rather  for  the 
benefit  of  those  that  have  been  served  than  those  that  have 
not  been.  Cases  can  well  be  conceived  wherein  the  claim- 
ant of  an  estate  makes  20  of  the  heirs  defendants.  Being  de- 
feated, he  appeals.  One  alone  out  of  the  20  is  utterly  with- 
out means.  It  so  happens  that,  under  the  will,  that  one  is 
given  as  much  as  the  other  19  together.  The  appellant 
singles  out  the  pauper.  Failing  to  serve  the  others,  their 
rights  under  the  judgment  appealed  from  cannot  be  aflFected ; 
they  have  no  inducement  to  resist  the  appeal ;  the  burden  of 
defending  the  substance  of  the  judgment  is  thus  thrust  upon 
one  who  cannot  discharge  it.  He  may  be  too  poor  to  serve 
an  additional  and  amending  abstract,  or  to  employ  counsel. 
But  this  court  may  reverse  as  to  the  nineteen  twentieths  of 
the  judgment  belonging  to  this  poor  person,  because,  for- 
sooth, it  declares  that  the  19  not  brought  into  court  shall 
not  be  disturbed  in  the  one  twentieth  which  the  judgment 
below  gives  them.    This  cannot  be  the  law. 

If  there  be  no  notice,  say,  because  only  a  part  of  the  judg- 
ment is  appealed  from,  such  appeal  cannot  affect  any  rights 
in  the  part  of  the  judgment  not  appealed  from.  Section 
4118,  Code,  1897.  Where  a  party  to  the  record  is  not  served, 
the  appeal  cannot  be  prosecuted  as  to  him,  and  no  relief 
against  him  can  be  granted  in  the  appellate  court.  Baxter, 
Reed  d  Co,  V.  Rollins  d  Co,,  110  Iowa  310.  Specific  pro- 
vision that  one  not  before  the  court  shall  not  be  affected  bv 
its  judgment  puts  the  case  only  where  it  would  be  if  no  ap- 
peal had  ever  been  attempted.  It  follows  jurisdiction  can- 
not be  created  by  the  fact  that  the  appellate  court  may  pro- 
tect something  which  needs  no  protection.  Therefore,  the 
giving  of  such  needless  protection  has  no  bearing  on  whether 
there  be  power  to  go  to  the  point  where  the  decree  may  be 
molded  to  yield  the  needless  protection. 

Even  as  the  right  to  appeal  cannot  be  affected  by  a  remit- 
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titur  (Code  Section  4110),  the  right  to  have  an  appeal  can- 
not be  created  merely  by  remitting  from  the  effect  of  the 
benefit  given  by  the  appealed-from  judgment  to  one  who 
was  not  served  with  notice  of  appeal — a  benefit  the  reversal 
could  not  deprive  him  of,  in  any  event. 

The  failure  to  serve  one  who  takes  something  under  the 
judgment  appealed  from,  stops  the  court  at  the  threshold. 
Nothing  else  can  explain  the  cases  to  which  we  have  ad- 
verted. 

None  of  our  decisions  are  to  the  contrary.  In  In  re  Estate 
of  Sawyer,  124  Iowa  485,  it  is  very  doubtful,  to  say  the  leaat, 
whether  the  person  not  served  is  a  party.  On  that,  nothing 
appears  except  that  he  is  a  witness,  and  there  was  no  aver- 
ment against  him  in  the  petition,  and  it  is  doubtful  whether 
he  was  ever  served  with  notice  of  the  suit.  In  Capital  Food 
Co.  V,  Olobe  Coal  Co.,  142  Iowa  134,  at  136,  the  parly  not 
served  was  merely  the  next  friend  of  a  minor  plaintiff,  and 
"not  an  independent  party  to  the  action."  In  Douglass  v. 
Ague,  125  Iowa  67,  at  69,  action  had  been  brought  against  a 
partnership,  but,  on  coming  in  of  the  evidence,  the  petition 
was  amended  to  charge  but  one  member  thereof,  and  it  was 
held  that  failure  to  serve  the  other  partners  was  immaterial. 

The  appeal  must  be  and  is — Dismissed. 

Weaver,  C.  J.^  Evans  and  Preston,  JJ.,  concur. 


Mary  Haines,  Appellee,  v.  Modern  Woodmen  of  America, 

Appellant. 

DISATH:     Presumption  from  Seven  Years'  Absence.,  No  particular 

1  standard  of  "search  or  inquiry"  exists  in  tliis  state  in  order 
to  generate  a  presumption  of  death  by  reason  of  ji  person's 
unexplained  absence  for  seven  years.  A  showing  o:  such 
absence  usually  presents  a  Jury  question. 

INSURANCE:    Limitation   on   Action.       An    actiou    brought    on    a 

2  beneficiary  certificate  of  insurance,  some  eight  years  and  three 
months   after   the   unexplained   disappearance   of   the   insured. 
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is  not  barred  by  a  policy  provision  which  prohibits  such  action 
after  eighteen  months  from  the  death  of  the  insured.  Seven 
years'  unexplained  absence  of  a  party  generates  no  presump- 
tion that  a  party  died  at  any  particular  time. 

ZKBURAJfOB:     Unreasonable   Changes  in  By-Laws.     An   advance 

t    agreement  by  an  insured  in  a  fraternal  benefit  certificate,  to 

be  bound  by  future  changes  in  the  constitution  and  by-laws 

of  the  society,  does  not  authorize  a  change,  even  before  the 

Insured  has  disappeared,  which  provides: 

1.  That  disappearance  of  the  insured  shall  create  no  pre- 
sumption of  death  until  it  has  continued  for  a  period  of  time 
equal  to  his  life  expectancy  at  the  time  of  disappearance; 
and 

2.  That,  in  case  of  disappearance,  no  liability  shall  attach 
under  the  certificate,  unless  payments  of  assessments,  dues,  etc., 
are  continued  up  to  the  close  of  such  member's  life  expectancy. 

XKBtJBANOE:     Contract  Bule  of  Evidence.    An  insurer  may    not, 

4    after  the  issuance  of  a  policy,  and  under  a  reserved  contract 

power  to  adopt  and  change  by-laws,  provide  that  "disappearance'- 

of  the  insured,  however  long  continued,  shall  not  be  evidence  of 

death. 

Appeal  from  Sioux  District  Court, — William  Hutchinson^ 

Jndge. 

it      ' 

September  29,  1920. 

Action  at  law  to  recover  upon  a  life  insurance  benefit  cer- 
tificate. There  was  a  trial  to  the  court  without  a  jury. 
Judgment  for  the  plaintiff,  and  defendant  appeals. — 
Affirmed. 

Truman  Plantz,  Oeorge  E.  Perrin,  and  Herbert  TT.  Brack- 
ney,  for  appellant. 

C.  E,  Orant,  for  appellee. 

Weaver,  C.  J. — ^The  defendant  is  a  fraternal  society, 
which  provides  its  members  with  life  benefit  certificates. 
On  July  14,  1905,  the  society  admitted  to  its  membership 
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one  William  A.  HaineB,  and  issued  to  him  a  benefit  certifi- 
cate^ payable  at  his  death  to  his  mother,  Mary  Haines, 
plaintiff  in  this  case.  At  the  date  of  this  transaction,  Haines 
was  about  19  years  of  age,  living  with  his  parents,  and  work- 
ing  with  his  father  at  the  cari)enter's  trade.  He  cqntinued 
in  the  family  home  and  in  his  employment  as  a  carpenter 
with  his  father  until  October  16,  1909,  a  period  of  a  little 
more  than  four  years,  and,  so  far  as  is  known,  never  mar- 
ried. The  family  home  was  in  Hawarden,  where  he  had 
lived  from  childhood,  and  was  well  acquainted  with  the  peo- 
ple of  the  vicinity.  On  the  date  last  named,  he  left  Hawar- 
den, simply  saying  he  was  going  away,  but  does  not  appear 
to  have  made  any  declaration  whether  his  departure  was  in- 
tended to  be  permanent  or  for  some  temporary  purpose.  He 
has  never  returned,  and  never  communicated  with  his  par- 
ents or  friends,  by  letter  or  otherwise.  Three  or  four  days 
after  he  left„  an  acquaintance  saw  him  briefly  in  Omaha, 
Nebraska,  as  he  was  taking  a  train  to  some  other  destina- 
tion; and  shortly  afterwards,  a  niece  of  his  mother^s,  re- 
siding in  central  Illinois,  where  there  were  some  family  rel- 
atives, wrote  to  the  mother,  saying  that  William  had  been 
there.  This  appears  to  be  the  last  item  of  information  con- 
cerning the  young  man.  He  left  a  small  deposit  of  money 
in  the  bank  at  Hawarden,  which  he  has  never  drawn  or 
called  for.  His  carpenter  tools  were  left  on  the  job  where  he 
last  worked.  One  of  the  brothers  of  his  mother,  living  in 
Illinois,  made  an  effort  to  find  him,  and  visited  Chicago  in 
the  quest,  on  several  occasions.  His  father,  upon  informa- 
tion or  rumor  that  he  was  at  some  place  in  Nebraska,  went 
there  to  verify  the  story,  and  found  it  to  be  a  mistake.  A 
notice  Avas  inserted  in  a  union  labor  journal,  published  in 
San  Francisco.  There  is  no  word  in  the  evidence  to  indicate 
that  his  relations  with  his  parents  or  members  of  the  family 
were  other  than  amicable  and  pleasant,  or  that  he  was  dis- 
satisfied  with  his  social  surroundings.,  or  had  other  cause 
to  cut  off  all  connection  with  his  home  and  the  friends  and 
companions  with  whom  his  entire  life  had  been  spent.  Pay- 
ments of  his  dues  and  assessments  in  the  defendant  society 
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were  kept  up  by  his  parents  from  the  time  of  his  disappear- 
ance until  this  action  was  begun. 

On  January  18,  1918,  the  plaintiff,  acting  upon  the"  pre- 
sumption that  her  son  was  dead,  made  proof  thereof  in  writ- 
ing to  the  defendant,  by  evidence  of  his  disappearance  and 
continued  absence  for  a  period  of  more  than  seven  years; 
but  the  defendant,  though  receiving  the  proofs,  has  refused 
to  recognize  them  or  to  act  thereon,  has  made  no  demand  or 
request  to  the  plaintiff  to  furnish  other  or  additional  proof, 
and  has  not  designated  or  pointed  out  any  objection  on  its 
part  to  the  sufficiency  of  the  proof  so  submitted  by  the  plain- 
tiff. 

To  the  plaintiff's  petition,  alleging  her  cause  of  action 
substantially  as  above  stated,  the  defendant  answered,  ad- 
mitting the  membership  of  William  A.  Haines,  and  that 
plaintiff  is  the  beneficiary  named  in  the  certificate  issued  to 
him,  but  denies  that  said  member  is  dead. 

Further  answering,  the  defendant  pleads  that,»  by  the 
terms  of  its  contract  with  William  A.  Haines,  he  agreed  to 
be  bound  by  the  by-laws  of  the  society  then  in  force  or  tliere- 
after  enacted,  and  that  among  said  by-laws  was  one  provid- 
ing that  no  action  for  the  recovery  of  a  death  claim  on  a 
benefit  certificate  can  be  brought  or  maintained  more  than 
18  months  after  the  member's  death ;  and  it  is  alleged  that 
this  action  was  not  brought  within  that  limitation. 

Defendant  further  pleads  that,  by  the  terms  of  the  con- 
tract with  the  said  Haines,  he  agreed  to  be  bound  by  the  by- 
laws of  the  society  then  in  force,  and  such  other  by-laws  as 
might  thereafter  be  adopted ;  that,  pursuant  to  such  reserved 
authority,  the  society  did  thereafter,  on  September  1,  1908, 
enact  a  by  law  reading  as  follows :  '     • 

"Sec.  66.  t  Disappearance  No  Presumption  of  Death.  No 
lapse  of  time  or  absence  or  disappearance  on  the  part  of  any 
member,  heretofore  or  hereafter  admitted  into  the  society, 
without  proof  of  the  actual  death  of  such  member,  while  in 
good  standing  in  the  society,  shall  entitle  his  beneficiary  to 
recover  the  amount  of  his  benefit  certificate,,  except  as  here- 
inafter provided.    The  disappearance  or  long-continued  ab- 
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sence  of  any  member,  unheard  of,  shall  not  be  regarded  as 
evidence  of  death,  or  give  any  right  to  recover  on  any  benefit 
certificate  heretofore  or  hereafter  issued  by  the  society,  until 
the  full  term  of  the  member's  expectancy  of  life,  according 
to  the  National  Fraternal  Congress  Table  of  Mortality,  has 
expired,  within  the  life  of  the  benefit  certificate  in  question, 
and  this  law  shall  be  in  full  force  and  effect,-  any  statute  of 
any  state  or  country  or  rule  of  common  law  of  any  state 
or  country  to  the  contrary  notwithstanding.  The  term 
'within  the  life  of  the  benefit  certificate,'  as  here  used,  means 
that  the  benefit  certificate  has  not  lapsed  or  been  forfeited, 
and  that  all  payments  required  by  the  by-laws  of  the  society 
have  been  made." 

Because  of  this  by-law,  it  is  insisted  by  the  defendant  that 
the  testimony  tending  to  show  the  disappearance  and  ab- 
sence of  the  insured  person  for  more  than  seven  years  is 
not  admissible  as  evidence  of  his  death,  and  that  plaintiff's 
action  must,  therefore^  fail  for  want  of  proof  on  which  to 
base  a  recovery  of  the  insurance. 

Finally,  it  is  alleged  that,  by  the  terms  of  the  certificate 
sued  upon,  no  action  can  be  maintained  to  recover  the  in- 
surance until  proofs  of  death  have  been  filed  '^and  passed 
upon  by  defendant's  board  of  directors,"  and  that  no  proofs 
of  death  of  the  said  William  A.  Haines  have  been  passed 
upon  by  such  board. 

On  the  issues  thus  joined,  the  court  found  for  the  plain- 
tiff for  the  full  amount  of  the  benefit  provided  for  in  the 
certificate  sued  upon,  and  judgment  was  entered  accord- 
ingly. 

I.  It  is  first  argued  for  the  appellant  that  the  presump- 
tion of  death  from  disappearance  and  continued  absence  of 
seven  years  does  not  arise  unless  it  be  further  shown  that 

the  missing  person  has  been  diligently  sought 
1.  Death  :  pre-      and  inquired  after  without  avail,  and  that 

fronf^seven        there  is  in  this  case  a  failure  of  such  proof. 

sence.  ***  There  is  considerable  variance  in  the  views 

of  the  courts  upon  this  feature  of  the  rule. 
By  some,  the  idea  expressed  by  appellant's  counsel  is  ap- 
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proved,  and  the  party  relying  upon  the  presumption  must 
show  a  high  degree  of  diligence  in  making  inquiry  and 
(Search.  By  others,  it  is  distinctly  held  that  proof  of  disap- 
pearance and  continued  unexplaine4  absence  for  seven  years, 
without  being  heard  from  by  those  with  whom,  in  the  natu- 
ral course  of  things,  the  person  would  be  likely  to  com- 
municate^  is  all  that  is  necessary,  and  that  tlie  presumption 
is  not  rebutted  or  overcome  by  a  failure  to  show  specific 
acts  of  search  or  inquiry.  Miller  v.  Sovereign  Camp  W,  0. 
W.,  140  Wis.  505  (122  N.  W.  1126) ;  Page  v.  Modern  Wood- 
men, 162  Wis.  259  (156  N.  W.  137). 

In  none  of  our  cases  have  we  gone  to  either  extreme.  We 
have  said  that : 

"When  the  absence  is  shown  to  have  continued  for  seven 
years  or  more,  unaccompanied  by  circumstances  which  rea- 
sonably account  for  his  disappearance  on  a  theory  not  in- 
volving his  death,  it  becomes  sufficiently  strong  to  cast  the 
burden  of  rebutting  it  upon  the  party  asserting  a  continu- 
ance of  life.  ♦  ♦  •  Slight  evidence  may  sometimes  be 
sufficient  to  rebut  the  presumption  of  death ;  but  ordinarily 
it  is  a  question  for  the  triers  of  fact  to  determine  whether 
the  presumption  shall  prevail.  In  short,  the  circumstances 
both  for  and  against  the  theory  of  death  are  to  be  taken  into 
consideration,  and  therefrom  the  truth  arrived  at  as  nearly 
as  may  be  possible,  under  the  established  rules  of  law  gov- 
erning the  adjudication  of  disputed  facts."  Magness  v. 
Modern  Woodmen,  146  Iowa  1,  5. 

Such  is  also  the  effect  of  our  recent  decision  in  Rickey  v. 
Sovereign  Camp  W.  of  W,,  184  Iowa  10.  And  see  Kennedy 
V.  Modern  Woodmen,  243  111.  560  (90  N.  E.  1084).  The 
strength  of  the  presumption  so  arising  may,  of  course,  be 
augmented  or  weakened  by  the  evidence  or  lack  of  evidence 
on  the  subject  of  search  or  inquiry  made  for  the  missing 
person;  but,  when  the  disappearance  is  shown  to  have  con- 
tinued for  seven  years  or  more,  without  communication  with 
his  family  and  friends,,  and  without  any  showing  of  circum- 
stances which  would  naturally  lead  him  to  conceal  his  loca- 
tion from  those  to  whom  he  is  bound  by  ties  of  blood,  af- 
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fection,  and  friendship,  it  presents  at  least  a  question  of 
fact,  on  which  the  finding  of  the  jury,  or  of  the  court  sitting 
in  place  of  the  jury,  cannot  be  set  aside  on  appeal,  as  being 
without  support.  The  undisputed  record  sufficiently  sus- 
tains the  plaintiff's  case  in  this  respect. 

II.  It  is  also  contended  that,  under  the  limitation  of  18 
months  provided  for  in  the  defendant's  by-laws,  this  action 
18  barred,  without  respect  to  any  question  upon  the  merits. 

The  same  objection  was  raised  under  quite 
2.  iNsuRANCK :       similar  circumstances  in  the  Rickey  case,  and 

limitation  on  ^_  _     ,       ___  ,_  -      *    ^. 

notion.  was  there  overruled.    While  proof  of  disap- 

pearance and  absence  for  seven  years  or  more 
raises  a  presumption  of  the  person's  death,  it  raises  no  pre- 
sumption as  to  the  date  or  time  after  the  disappearance  that 
such  death  occurred.  The  defendant  is  not  shown  to  have 
suggested  at  any  time  the  death  of  Haines,  but  wjent  on 
treating  him  as  a  living  member,  and  receiving  from  his  par- 
ents payment  of  his  dues  and  assessments  up  to  the  time 
when  plaintiff  presented  proofs  on  which  the  claim  of  death 
benefits  is  based ;  and  we  think  the  appellant  is  in  no  posi- 
tion to  escape  the  obligation  of  its  contract  by  a  plea  of  the 
contract  limitation  of  plaintiff's  right  of  action. 

III.  We  come  now  to  appellant's  main  contention,  which 
is  that  By-law  No.  66,  enacted  in  1908,  three  years  after 
Haines  received  the  certificate  sued  upon,  became  a  part  of 

the  insurance  contract,  and  that,  by  reason 

z.  insukanck:       thereof,  there  can  be  no  presumption  of  his 

changes  In         death  uutil  his  disappearance  has  continued 

the  full  term  of  his  expectancy  life,  a  period 
of  43.3  years,  during  all  of  which  time  the  policy  must  be 
kept  alive  by  payment  of  all  dues  and  assessments,  to  the 
same  extent  as  would  be  necessary  to  keep  the  certificate  in 
force,  were  the  member  admittedly  living.  On  the  assump- 
tion that  this  modification  of  the  contract  and  legal 
rights  of  the  parties  is  sustainable,  it  effects  a 
most  radical  change  in  the  protection  which  the 
insurance  afforded  to  the  insured  and  his  beneficiary. 
It    is    true    that    the    beneficiary    in     such    a    certificate 
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has  no  vested  right  therein  during  the  member's  life: 
that  is,  the  society  and  the  member  may  at  will  change  the 
beneficiary,  or  may  by  agreement  cancel  or  modify  or  change 
the  terms  of  the  contract ;  but  it  is  no  less  true  that  the  in- 
surer cannot,  of  its  own  will,  and  without  the  consent  of 
the  insured,  absolve  itself  from  its  contract  obligation  to  pay 
the  promised  benefit  to  the  beneficiary  on  the  death  of  the 
insured.  That  a  benefit  society  may,  under  a  reserved  power, 
such  as  existed  in  this  case,  make  by-laws  binding  upon  its 
membership,,  is  to  be  conceded ;  but  it  is  equally  well  estab- 
lished that  such  reserved  authority  is  not  unlimited.  We 
have  held  that  such  reservation  as  to  subsequent  by-laws  is 
limited  in  its  effect  to  those  matters  relating  to  the  internal 
government  of  the  society,  and  not  to  matters  of  contract 
between  the  association  and  its  members.  Jordan  v.  Insur- 
ance Co.,  151  Iowa  73,  85;  Parish  t\  Neic  York  Produce  Ex- 
change, 1G9  N.  Y.  34.  And  in  any  event,  the  exercise  of  the 
power  of  amendment  as  to  existing  members  must  be  rea- 
sonable in  character,  to  be  given  effect^  and  not  operate  to 
impair  the  essential  obligation  of  the  society  to  make  good 
its  contract  to  pay  a  stated  benefit,  on  the  death  of  the  mem- 
ber in  good  standing.  Hohhs  t\  Iowa  Mut,  Ben.  Assn.,  82 
Iowa  107;  Sieverts  r.  National  Ben.  Assn.,  95  Iowa  710; 
Farmers  Mut.  Hail  Ins.  Assn.  v.  Slattery,  115  Iowa  410; 
Fort  V.  Iowa  Legion  of  Honor,  146  Iowa  183, 193. 

The  doctrine  of  these  cases  has  been  so  often  reaffirmed 
by  us,  and  is  so  generally  sustained  by  the  great  weight  of 
adjudicated  oases  in  other  courts,  that  it  would  be  a  waste 
of  time  to  attempt  anything  like  an  exhaustive  citation  of 
them,  or  to  burden  this  opinion  by  extensive  quotations  from 
the  opinions.  They  have  recently  been  considered  by  us  in 
Richey  r.  Sovereign  Camp  W.  of  W.,  184  Iowa  10,  and  Olson 
r.  Modern  Woodmen,  182  Iowa  1018,  in  both  of  which  cases 
the  appellant  herein  was  defendant,  and  the  effect  of  the 
same  amendment,  "Section  66,"  upon  its  by-laws  was  con- 
sidered, in  the  light  of  the  established  precedents.  In  each 
of  these  cases,  action  was  brought  upon  a  benefit  certificate 
issued  before  the  amendment  to  the  by-laws  was  enacted.  In 
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each,  the  proof  of  death  relied  upon  by  the  plaintiff  consisted 
of  testimony  showing  that  the  insured  had  disappeared  from 
his  home,  and  had  been  continuously  absent  for  a  period  of 
seven  years  or  more,  without  tidings  from  him ;  and  in  each, 
the  amendment  to  the  by-laws  was  pleaded,  as  removing  or 
negativing  the  presumption  of  death  which,  but  for  such  en- 
actment, would  arise  from  the  evidence  offered.  It  so  hap- 
pens, however,  that,^  in  each  of  these  cases,  the  date  of  the 
disappearance  of  the  insured  was  prior  to  the  adoption  of  the 
by-law,  but  before  the  period  of  seven  years  had  elapsed. 
The  opinions  in  these  cases  consider  the  merits  of  the  de- 
fense so  raised,  and  in  both  it  was  overruled. 

To  differentiate  the  instant  case  from  these  precedents, 
appellant  relies  upon  the  fact  that,  while  the  flimendment 
was  not  adopted  until  more  than  three  years  after  the  cer- 
tificate now  in  suit  was  issued  to  Haines,  yet  it  was  adopted 
about  a  year  before  the  date  when  he  disappeared,  and  from 
this  circumstance  it  is  argued  that  the  defense  is  available. 
It  will  be  seen  that  the  issue  so  presented  is  a  narrow  one. 
In  disposing  of  it,  we  need  not  consider  or  attempt  to  de- 
cide what  the  effect  of  such  a  provision  would  be,  if  it  had 
been  embodied  in  the  by-laws  existing  at  the  time  Haines 
became  a  member  of  the  society,  and  we  therefore  confine 
our  discussion  to  the  effect  of  the  after-enacted  amendment 
upon  the  rights  of  an  existing  member  and  his  beneficiary, 
under  the  contract  of  insurance. 

To  render  the  amendment  valid,  it  must  not  be  unreason- 
able, and  must  not  materially  impair  or  detract  from  the 
contract  obligation  of  the  society  which  enacts  it.  Ordinar- 
ily speaking,  the  right  of  the  beneficiary  to  recover  upon  a 
certificate  becomes  perfect  upon  proof  of  death  of  the  mem- 
ber in  good  standing.  Death  is  a  fact  to  be  proved,  and  may 
be  established  by  evidence  which  is  competent  and  admis- 
sible under  the  law  of  the  jurisdiction  in  which  the  case  is 
tried.  Ordinarily,  top^  it  is  for  the  court  alone  to  say  what 
is  competent  evidence,  and  for  the  juiy  alone,  or  for  the 
court,  sitting  in  place  of  a  jury,  to  say  whether  the  fact  of 
death  has  been  proven.    When  this  certificate  was  issued,  it 
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was  the  law  of  the  state,  and  of  the  different  states  gen- 
erally, that  proof  of  the  disappearance  of  a  person  from  his 
home  and  of  his  continued  absence  for  seven  years  or  more, 
without  tidings  from  him,  raises  a  presumption  of  his  death, 
and  that,  if  such  presumption  be  not  rebutted  or  overcome, 
it  will  sustain  a  finding  that  such  person  has  departed  this 
life.  Under  the  well-established  rule  of  law,  Haines's  bene- 
ficiajy  would  have  made  a  perfect  case  for  a  recovery  upon 
his  certificate,  by  proof  that  he  left  his  home  and  has  been 
lost  to  the  sight  and  knowledge  of  his  family,,  friends,  and 
acquaintances  for  seven  years.  By  the  amendment  to  its 
by-laws,  if  it  is  to  be  held  elffective,  the  defendant  makes  it 
impossible  for  the  beneficiary  to  recover  until  she  has  waited 
43  years,  six  times  the  period  which  the  law  of  the  land  has 
settled  upon  as  being  reasonably  sufficient  for  that  purpose. 
Not  only  that,  but,  to  preserve  the  right  to  her  or  her  heirs, 
,  she  or  they  must  continue  to  pay  his  recurring  dues  and 
assessments  to  the  remote  end  of  that  term.  If  this  be  not 
an  unreasonable  exercise  of  the  reserved  power  of  amend- 
ment, it  would  be  difficult  indeed  to  frame  one  sufficiently 
extravagant  to  faJl  within  that  category.  Precisely  in  point 
is  the  language  of  this  court  in  the  Rickey  case,  where  we 
said : 

^^The  change  which  the  association  asserts  to  be  a  bind- 
ing one  engrafts  upon  the  original  agreement  a  condition 
that,  although  the  law  of  the  state  makes  disappearance  for 
a  stated*  time  presumptive  evidence  that  the  assured  has 
died,  such  statute  shall  not  be  effective,  and  that,  moreover, 
no  payment  shall  be  due,  no  matter  how  long  the  disappear- 
ance has  continued,  unless  the  premiums  be  paid  for  the 
number  of  years  which  form  the  expectancy  of  the  insured. 
In  the  instant  case,  this  means  that,  unless  proof  of  actual 
death  becomes  available,  payments  under  the  certificate 
sued  on  by  plaintiff  would  have  to  continue  for  nearly  40 
years  yet,  and  possibly  for  a  time  many  yiears  longer  than 
there  would  have  been  obligation  to  pay  under  the  conditions 
of  the  certificate  as  it  stood  originally.  It  does  not  seem 
to  be  strained  to  say  that  such  a  change  is  so  unreasonable 
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as  that  it  was  never  intended  to  be  covered  by  the  general 
advance  agreement  to  be  bound  by  future  changes^  and  that, 
as  plaintiff  pleads,  to  uphold  the  amendment  is  violative  of 
statute  and  public  policy." 

So,  too,  in  the  Olson  case,  182  Iowa  1018,  1033,  after  dis- 
cussing the  rule  raising  a  presumption  of  death  after  a  dis- 
appearance of  seven  years,  we  said : 

^'Though  this  rule  has  its  foundation  in  reason,  and  is 
founded  upon  a  knowledge  of  the  ways  of  men,  yet  the 
amendment  says  to  the  plaintiff,  *You  cannot  recover  on 
such  proof  until  26  years  have  elapsed  after  the  disappear- 
ance,' thus  casting  on  plaintiff  the  burden  of  paying  all  dues 
and  assessments  during  that  time,  and  thereby  making  the 
certificate  practically  worthless.  The  rule  of  seven  years' 
absence  rests  upon  sound  public  policy.  Those  interested  in 
the  death  are  in  no  position  to  prove  actual  death.  They 
must  rest  their  case  on  the  circumstance  of  absence,  if  they 
would  prove  the  death  at  all.  The  fact  that  his  whereabouts 
were  unknown  for  seven  years,  the  fact  that  by  inquiry  they 
could  get  no  trace  of  him,  the  fact  that  they  cannot  prove 
that  he  is  actually  dead,  by  eyewitnesses,  or  those  who  can 
swear  positively  to  the  fact  of  deaths  makes  it  impossible  to 
prove  the  ultimate  fact  upon  which  liability  rests,  and  post- 
pones the  payment  19  years,  though  proof  can  be  furnished, 
and  is  offered,  which  would  satisfy  any  reasonable  mind 
that  the  ultimate  fact  exists.  We  think  the  rule  is  unrea- 
sonable, and  ought  not  to  be  recognized  and  enforced  by  this 
court." 

More  than  this  need  not  be  said. 

The  reasons  assigned  by  us  in  the  cited  cases  for  holding 
the  amendment  invalid  are  rendered  no  less  apparent  and  no 
less  persuasive  because  of  the  fact  that  the  change  was  made 
a  short  time  before,  instead  of  after,  Haines'  disappearance. 
The  rule  against  unreasonable  amendments  protects  the 
member  just  the  same,  wherever  he  may  be.  True,  it  is  said 
by  us  in  the  Olson  case  that  the  fact  that  the  insured  had 
disappeared  before  the  amendment  was  made  '^emphasizes 
and  makes  certain  to  our  minds  that  the  by-law  invoked  by 
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the  defendant  is  unreasonable;"  and  undoubtedly  it  does 
lend  emphasis  to  the  conclusion,  but  it  is  in  no  wise  es- 
sential thereto. 

IV,  The  application  of  the  amendment  to  this  case  is  fur- 
ther upheld  by  counsel  on  the  theory  that  it  is  competent 
for  the  insurer  to  prescribe  rules  of  evidence  by  which  a 

claim  against  it  shall  be  established.  In  sup- 
4.  insuranck:       port  of  this  positiou,  reliance  is  had  upon 

contract  rule 

of  evidence.       Roeh  V.  Busincss  Men's  Prot.  Assn.,  164  Iowa 

199.  That  the  parties  to  a  contract  may, 
within  limitations,  and  by  mutual  consent  as  a  part  of  such 
contract,  agree  upon  the  probative  effect  of  any  given  fact, 
or  upon  what  shall  be  sufficient  evidence  of  a  fact,  need  not 
here  be  denied.  The  extent  to  which  such  rule,  if  there  be 
one,  may  be  upheld,  we  shall  not  pause  to  consider,  because 
the  record  in  this  case  does  not  require  it.  It  may  safely 
be  said,  however,  that,  until  such  agreement  be  clearly 
shown,  the  courts  will  be  very  slow  to  abdicate  their  most 
important  function  of  determining  the  truth  by  the  tests  and 
rules  presented  by  centuries  of  judicial  experience. 

The  Roeh  case  furnishes  no  likeness  or  parallel  to  this. 
There,  the  by-law  providing  that  there  should  be  no  liability 
for  the  death  of  axmember  by  the  discharge  of  a  firearm  un- 
less the  accidental  character  of  the  discharge  be  established 
by  the  testimony  of  at  least  one  eyewitness,  was  not  an 
amendment  adopted  after  the  certificate  issued,  but  was  in 
existence  at  the  time,  and  we  may  assume  that  the  contract 
was  made  with  that  fact  in  view.  Had  the  restriction  so 
provided  upon  the  right  to  recover  been  an  afterthought  by 
the  insurer,  and  engrafted  upon  the  by-laws  after  the  con- 
tract of  insurance  was  made,  we  may  be  very  sure  that  the 
ruling  thereon  by  this  court  would  have  been  different.  The 
authorities  cited  in  the  Roeh  case  in  support  of  its  conclu- 
sion fairly  indicate  that  the  effect  now  sought  to  be  given 
to  it  was  not  in  the  court's  mind.  The  authorities  referred 
to  are,  first,  to  the  effect  that  a  party  may,  by  contract,  agree 
to  the  time  within  which  suit  thereon  must  be  brought;  sec- 
ond, he  may  waive  a  jury  trial ;  and  third,  he  may  waive  his 
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right  to  recover  damages  for  negligence  of  another :  all  of 
which  may  be  readily  admitted,  for  they  are  propositions  not 
aflFording  the'  slightest  authority  for  a  by-law  providing  a 
rule  of  evidence  inconsistent  with  the  established  law  of  the 
state.  The  citation  in  the  same  case,  of  Riifts  v.  Steamboat 
War  Eagle,  14  Iowa  363,  as  a  precedent  upholding  a  con- 
tract providing  a  rule  of  evidence,  appears  to  liave  been  an 
oversight;  for  a  reading  of  the  opinion  wholly  fails  to  reveal 
any  such  contract  or  ruling. 

To  say  the  very  least,  the  right  to  thus  deprive  the  court 
of  the  exercise  of  its  ordinary  functions,  and  to  add  to  or 
take  from  a  proved  fact  the  probative  force  and  effect  to 
which  it  is  otherwise  naturally  entitled,  is  one  which  will  be 
hedged  within  very  narrow  bounds.  To  hold  otherwise,  and 
permit  the  insurer  to  restrict  its  liability  by  arbitrarily  en- 
larging or  minimizing  the  effect  of  competent  evidence;^  is  to 
arm  it  with  power  which  renders  practically  worthless  the 
protection  which  it  professes  to  furnish  to  the  insured.  See 
Traiser  v.  Commercial  T.  E.  A,  Asm.,  202  Mass.  392  (88  N. 
E.  901) ;  Noy€8  v.  Commercial  T,  E.  A.  Assn,,  190  Mass.  171 
(76  N.  E.  665) ;  Utter  t\  Travelers'  Tns.  Co,,  65  Mich.  545 
(32  N.  W.  812) ;  Fidelity  d  Cas,  Co.  of  N.  Y.  t\  Crays,  76 
Minn.  450  (79  N.  W.  531) ;  Fidelity  d  Cas.  Co.  of  N.  Y.  v. 
Eickhof,  63  Minn.  120  (65  N.  W.  351) ;  Hannon  v.  Grand 
Lodge  A,  O.  V.  W.,  99  Kans.  734  (163  Pac.  169). 

In  the  TJtter  case,  supra,  the  policy  provided  that  the  in- 
surance should  not  extend  to  any  case,  unless  the  claimant 
showed  the  death  or  injury  and  its  accidental  character  "by 
direct  and  positive  proof."  The  point  being  made  that  the 
proof  offered  was  circumstantial  only,  and  not  "direct  and 
positive,"  the  court  says : 

"Courts  will  not  permit  the  course  of  justice,  upon  trials 
before  them,  to  be  stipulated  or  contracted  in  such  a  manner 
as  to  defeat  the  ends  to  be  subserved  by  such  trials.  The 
parties  to  a  contract  cannot  agree  to  oust  the  courts  of  juris- 
diction over  such  contract.  The  operation  of  this  clause, 
requiring  direct  and  positive  proof,  in  many  castas,  would, 
in  effect,  preclude  the  court  from  jurisdiction,  and  bar  a 
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recovery.  If  they  can  make  this  agreement,  they  can  also 
stipulate  that  the  evidence  must  come  from  certain  persons, 
or  make  any  agreement  they  see  flit,  controlling  and  direct- 
ing the  course  of  proceeding  upon  the  trial." 

Even  more  directly  in  point  is  the  Hannon  case,  supra, 
from  the  Kansas  court.  As  in  this  case,  the  plaintiff  there 
sued  upon  a  benefit  certificate,  issued  to  a  member  of  the 
defendant  society,  and  sought  to  establish  the  member's 
death  by  proof  of  his  disappearance  and  absence  for  a  period 
of  more  than  seven  years.  After  the  certificate  was  issued, 
the  society  adopted  a  by-law  in  these  words : 

''Mysterious  disappearance  or  unexplained  absence  of  a 
member  shall  never  be  considered  proof  or  evidence  of  deatlt 
of  such  member." 

There  was  a  jury  trial.  The  trial  court,  in  its  charge  to 
the  jury,  said : 

"This  by-law,  as  far  as  it  controls  or  governs  the  action 
of  the  A.  O.  U.  W.  in  determining  whether  a  member  is  dead, 
would  be  binding ;  but  you  are  instructed  that  no  by-law  of. 
the  association  can  control  or  prevent  the  courts  and  juries 
from  applying  the  usual  rules  of  evidence  in  the  trial  of 
cases  coming  properly  before  them;  and,  in  arriving  at  a 
verdict,  you  are  not  bound  thereby,  and  may  disregard  the 
same." 

On  appeal,  the  Supreme  Court  approved  this  instruction, 
saying  : 

"The  power  of  the  association  to  make  the  by-law  in  ques- 
tion binding  upon  one  who  was  already  a  member,  depends 
upon  whether  or  not  it  was  reasonable,  as  applied  to  him. 
{Uhl  V.  Life  d  Annuity  Assoc, ,  97  Kan.  422,  155  Pac.  926). 
If  it  were  to  be  given  effect  in  the  trial  of  an  action  brought 
upon  the  beneficiary  certificate  previously  issued  to  such  a 
member,  it  would  amount  to  a  declaration  of  a  rule  of  evi- 
dence to  be  applied  by  the  court  to  the  determination  of  a 
question  of  fact — a  regulation  of  the  amount  and  character 
of  evidence  by  which  such  fact  might  be  determined.  It  is 
one  of  the  functions  of  a  court,  where  the  rights  of  the 
parties  to  a  controversy  turn  upon  a  disputed  matter  of  fact, 
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to  investigate  and  decide,  for  the  purpose  of  that  case,  the 
question  at  issue.  Its  decision  may  be  mistaken,  but  it  is 
binding  on  the  parties  to  the  litigation,,  because  it  is  neces- 
sary that  some  final  settlement  of  the  disagreement  should 
be  had.  That  the  probability  of  correctness  may  be  in- 
creased, rules  of  evidence,  which  experience  is  thought  to 
have  shown  to  be  salutary,  have  been  established.  One  of 
them  is  that  the  unexplained  absence  of  a  person  for  a  period 
of  seven  years,  during  which  time  he  has  not  been  heard 
from,  although  inquiries  concerning  him  have  been  diligently 
prosecuted,  is  sufficient  to  raise  a  presumption  of  death.  The 
courts  do  not  assume  to  say  that  mere  absence  or  disappear- 
ance shall  ever  be  given  the  effect  of  death,  but  that  disap- 
pearance and  absence  for  a  fixed  period,  accompanied  by  cer- 
tain other  circumstances,  may  constitute  prima-facie  evi- 
dence that  death  has  actually  taken  place.  For  the  fraternal 
association  to  require  a  court  to  disregard  that  rule,  in  an 
action  where  one  of  the  issues  is  whether  a  member,  to  whom 
it  had  issued  a  certificate  payable  at  his  death,  is  living  or 
dead,  would  be  substantially  to  impose  upon  that  tribunal  a 
new  method  of  procedure,  much  as  though  it  were  to  direct 
that  death  was  not  to  be  regarded  as  having  taken  place  un- 
less it  should  be  proved  beyond  a  reasonable  doubt,  or  by  the 
testimony  of  witnesses  who  saw  the  corpse  and  identified  it 
from  personal  acquaintance  with  the  member.  We  think 
that  such  a  regulation  as  applied  to  existing  certificates  is 
unreasonable,  and  therefore  transcends  the  power  of  the  as- 
sociation." 

We  regard  this  a  pre-eminently  safe  and  sound  doctrine. 
Once  grant  the  insurer  the  right  to  limit  its  liability  upon 
an  existing  contract  by  the  enactment  of  by-laws  which  de- 
prive the  insured  of  the  benefit  of  the  established  and  settled 
law  of  evidence,  and  a  door  is  opened  to  intolerable  abuse. 
Under  the  guise  of  establishing  a  rule  of  evidence,  the  society 
may,  in  effect,  absolve  itself  from  all  liability  for  the  per- 
formance of  its  agreements.  Such  is,  indeed,  its  practical 
effect  in  the  case  before  us.  When  the  contract  was  made, 
it  was,  and  still  is,  competent,  under  the  law  of  the  state,  to 
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establish  the  fact  of  death  by  proof  of  certain  facts  from 
which  such  a  presiunption  arises.  This  right  was  a  material 
element  or  factor  in  the  value  of  the  promised  benefit  to  the 
member  and  his  beneficiary.  Permit  the  insurer,  by  its  own 
arbitrary  act,  to  declare  that  it  will  not  pay  the  benefit  upon 
such  legitimate  proof  as  will  satisfy  a  court  of  justice  of  a 
member's  death,  nor  will  it  pay  at  all,  except  upon  perform- 
ance of  a  condition  which  cannot  be  satisfied  in  an  average 
lifetime,  and  then  only  on  the  further  condition  that,  during 
all  such  period,^  the  beneficiary  shall  continue  to  pay  a  bur- 
densome tribute  into  the  insurer's  treasury,  and  you  will 
leave  nothing  of  value  in  a  contract  of  fraternal  insurance 
of  which  the  member  may  not  be  "fraternally"  despoiled,  at 
the  uncontrolled  will  or  whim  of  the  insurer. 

It  may  be  true,  as  suggested  by  counsel,  that  the  society 
has  been  confronted  with  a  large  number  of  death  claims 
based  upon  the  disappearance  apd  continued  absence  of  mem- 
bers, a^d  that  this  amendment  to  the  by-laws  is  intended 
simply  as  a  protection  against  fraudulent  demands  of  that 
character.  But  the  question  before  us  here  is  not  simply  one 
of  good  faith  or  honesty  of  purpose.  It  is,  rather,  a  ques- 
tion of  power  and  authority  and  contract  obligation.  The 
society  undertakes  to  insure  payment  of  certain  benefits  on 
the  death  of  the  member.  The  contract  in  this  case  does  not 
restrict  the  benefit  to  cases  of  death  from  certain  specified 
causes,  nor  does  it  except  from  its  obligation  cases  of  death 
from  other  specified  causes. 

It  is  the  death  of  the  member  in  good  standing  which  ma- 
tures the  contract,  and  vests  a  right  of  action  in  the  benefi- 
ciary. Death  may  come  to  the  member  in  any  of  its  myriad 
forms.  He  may^  die  in  his  bed,  of  disease  or  injury,  and  un- 
der circumstances  which  may  be  established  by  evidence  of 
the  most  direct  and  positive  character.  So,  too,  he  may  be 
lost  in  a  storm  at  sea,  in  a  mine  disaister,  in  a  great  fiood, 
in  the  havoc  of  an  earthquake  ruin,  or  may  perish  in  the 
desert  or  trackless  forest,  or  among  utter  strangers,,  and  his 
beneficiary  be  utterly  unable  to  produce  a  single  witness  who 
saw  him  die,  or  saw  his  dead  body,  or  can  offer  a  word  of 


Sept.  1920]        Haines  v.  Modern  Woodmen  667 

direct  testimony  to  the  fact  of  his  decease.  But  death  in 
any  form  matures  his  insurance,  and  fixes  the  liability  of  the 
insurer,  and  proof  thereof  by  competent  circumstantial  evi- 
dence which  satisfies  the  minds  of  the  triers  of  fact,  entitleti 
the  beneficiary  to  recover,  even  though  there  remains  a  bare 
possibility  that  a  person  so  proved  to  be  dead  is,  in  fact, 
still  alive.  So  far  as  that  is  concerned,  there  is  room  for 
mistake  or  fraud  even  where  the  evidence  is  wholly  direct 
and  positive;  for  honest  witnesses  may  be  in  error,  and 
others*  may  commit  deliberate  perjury.  What  the  law  re- 
quires, and  what  is  implied  in  every  contract  of  insurance 
upon  a  human  life,  is  that  the  insurer  will  pay  the  indemnity 
or  benefit  on  such  proof  as  establishes  the  fact,  according  to 
competent  evidence,  judicially  tested  and  weighed  according 
to  the  law  of  the  land ;  and  this  contract,  once  made,  is  im- 
mune against  any  action  by  the  insurer  tending  to  its  ma- 
terial impairment. 

That  there  are  cases  tending  to  support  the  appellant's 
theory  of  the  law  may  be  freely  admitted ;  but  we  are  per- 
suaded that  they  are  unsound  in  principle,,  and  that  the 
general  recognition  of  their  authority  would,  in  the  end, 
work  to  the  serious  disadvantage  of  the  insurance  societies 
and  orders,  the  permanent  success  and  usefulness  of  which 
must  depend  upon  the  general  confidence  they  inspire  in  the 
estimation  of  the  public  to  which  they  appeal  for  patronage. 

We  are  satisfied  that  adherence  to  the  views  we  have  so 
often  expressed  in  our  former  decisions  above  cited,  as  well 
as  others  therein  mentioned,  compels  the  conclusion  that  the 
record  in  this  case  shows  no  reversible  ruling ;  and  the  judg- 
ment of  the  district  court  is,  therefore, — Affirmed, 

Ladd^  Stevens,  and  Arthur,  JJ.,  concur. 
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Clara  Hiller  et  al.,  Appellants,  v.  Marion  Hbrrick  et  al.. 

Appellees. 

WILLS:     Life  Estate  (7)  or  Fee  (?)     A  devise  to  a  wife,  in  words 

1  unquestionably,  but  not  expressly,  creating  a  fee,  if  such  words 
stood  alone,  but  followed  by  a  later  nonrepugnant  paragraph 
directing  a  division  of  all  property  "remaining"  after  the 
death  of  the  wife  equally  among  testator's  children,  ipust,  in 
order  to  give  effect  to  all  that  testator  has  declared,  be  con- 
strued as  a  life  estate  only,  with  power  to  sell. 

REMAINDERS:      Vested    (?)    or  Contingent    (?)       A   devise   of   a 

2  life  estate,  with  power  to  sell  and  with  direction  to  divide  all 
property  "remaining"  after  the  death  of  the  life  tenant  among 
named  persons,  creates  a  vested  remainder. 

Appeal  from  Black  Hawk  District   Court. — H.   B.    Boies, 

Judge. 

September  29,  1920. 

Action  to  quiet  title  to  real  estate.    Decree  for  the  de- 
fendants, and  plaintiffs  appeal. — Affirmed, 

Mears  d  Lovejoy,  for  appellants. 

E.  H.  McCoy,  P.  E.  Ritz,  Courtright  d  Arhuckle,  and  Pick- 
ett,  Swisher  d  Farwell,  for  appellees. 

Weaver,  C.  J. — The  case  was  tried  below  upon  an  agreed 
statement  of  the  facts.     That  statement,  so  far  as  it  ma- 
terially affects  the  questions  of  law  presented  for  our  con- 
sideration, may  be  abbreviated  as  follows : 
I.  Wills:  life  On  August  24,  1895,  Lorenzo  Moore  died 

fee  (?)  testate  in  this  state,  seized  of  a  farm  of  120 

acres  in  Black  Hawk  County.    He  was  sur- 
vived by  his  wife,  Hannah  Moore,  and  nine  children  of  their 
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marriage,  to  wit:  Clara  Hiller,  Charles  E.  Moore,  Emily 
Spencer^  Oliver  H.  Moore,  Kent  K.  Moore,  Anna  Holland, 
Mary  S.  Moore,,  Harry  Moore,  and  Rebecca  Her  rick.  Tlie 
will  left  by  the  deceased,  as  originally  drawn^  was  executed 
by  the  testator  January  23, 1892,  and  provided  for  the  dispo- 
sition of  his  estate  as  follows : 

"I  give  and  bequeath  to  my  beloved  wife  Hannah  Moore, 
should  she  survive  me,  all  property,  both  real  and  personal, 
of  which  I  may  die  seized  at  the  time  of  my  death." 

"I  further  direct  that  at  the  death  of  my  wife  all  property 
both  real  and  personal,  shall  be  equally  divided,  share  and 
share  alike,  to  ray  legal  heirs," 

On  August  20,  1895,  four  days  before  his  death,  the  testa- 
tor added  a  codicil  to  his  will,  in  which  he  used  the  follow- 
ing language: 

"At  the  death  of  my  wife,  Hannah  Moore,  I  desire  and 
direct  that  all  the  property  both  real  and  personal  then  re- 
maining shall  be  divided  between  my  legal  heirs,,  share  and 
share  alike." 

As  already  stated,  the  testator  was  survived  by  his  wife 
and  all  of  their  nine  children.  The  wife  remained  in  the 
possession,  use,  and  control  of  the  property  until  her  death, 
intestate,  on  February  7,  1904.  In  the  interim  between  the 
death  of  Lorenzo  Moore  and  the  death  of  the  widow,  Han- 
nah Moore,  their  daughter  Rebecca  Herrick  died  testate,  de- 
vising all  her  estate  to  her  husbapd,  George  W.  Herrick,  who 
has  since  died,  leaving  heirs.  The  nature  of  this  controversy 
is  such  that  further  tracing  of  the  line  of  descent  of  the 
property  left  by  Lorenzo  Moore  is  not  necessary.  The  plain- 
tiffs are  the  eight  surviving  children  of  Lorenzo  Moore.  The 
defendants  are  the  claimants  by  descent  of  whatever  title 
George  W.  Herrick  acquired  by  devise  from  his  deceased 
wife,  Rebecca.  It  is  the  claim  of  plaintiffs  that  the  devise  by 
tlie  will  of  Lorenzo  Moore  to  his  wife,  Hannah  Moore,  was 
of  an  absolute  fee,  and  that  Rebecca  took  nothing  under 
said  instrument;  and  that,  as  she  died  in  the  lifetime  of  her 
mother,,  she  acquired  nothing  from  the  estate  of  the  latter. 
If,  then,  Rebecca  was  vested  with  no  title  or  interest  by  the 
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will  of  her  father,  and  is  not  entitled  to  claim  anything 
through  her  mother,  her  own  will,  naming  her  husband, 
George  W.  Herrick,  as  her  devisee  was,  of  course,  inoper- 
ative, so  far  as  this  property  is  concerned.  The  defendants 
assert  title  to  the  one-ninth  interest  in  the  land,  on  the 
theory  that  the  will  of  Lorenzo  Moore  devised  to  his  wife 
only  a  life  estate,  with  added  power  to  sell  and  dispose  of 
the  land  (a  power  which  she  never  exercised),  and  that  the 
remainder,  subject  to  said  life  estate  and  power  of  sale,  was 
vested  in  the  nine  children  of  the  testator  and  life  tenant  in 
equal  shares,  at  the  death  of  Lorenzo  Moore.  If  this  theory 
be  correct,  then  Rebecca  Herrick  died  seized  of  an  equal  one- 
ninth  share  in  such  remainder,  which  interest  passed  by  her 
will  to  her  husband,  George  W.  Herrick,  and  through  him  to 
the  defendants. 

The  trial  court  held  with  the  defendants'  theory  of  the  law, 
but  adopted  the  view  that  the  devise  of  a  life  estate  to  the 
widow,  Hannah  Moore,  was  not  in  lieu  of  dower,  and  by  its 
decree  confirmed  the  defendants'  title  to  two  thirds  of  the 
disputed  one-ninth  share  of  the  land  in  controversy.  The 
land  having,  by  consent  of  the  parties,  been  sold,  pending 
litigation,  the  decree  provided  for  a  partition  of  the  pro- 
ceeds of  sale,  on  the  basis  of  the  finding  here  stated.  From 
this  adjudication,  plaintiffs  appeal. 

I.  At  the  threshold  of  their  case,  appellants  very  properly 
discuss  the  nature  of  the  provision  made  by  Lorenzo  Moore's 
will  for  the  benefit  of  his  wife,  and  they  insist  that  the  clear 
intent  of  the  testator  was  to  vest  his  widow  with  the  entire 
fee  of  the  estate.  In  support  of  that  contention,  they  review 
with  much  ability  and  force  the  familiar  precedents  which 
this  very  fruitful  species  of  litigation  has  called  into  exist- 
ence. That  the  intent  of  the  testator  is  to  prevail  is  con- 
ceded. It  is  the  most  familiar  rule  or  phrase  in  the  law  of 
testamentary  construction — ^but  unfortunately  is  sometimes 
neglected,  in  the  search  for  precedents  to  sustain  a  desired 
conclusion.  In  no  other  class  of  cases  is  mere  precedent  as 
to  the  use  or  meaning  of  human  language  of  so  little  real 
value.    No  two  men  make  their  wills  under  precisely  similar 
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circumstanceB,  and  words  used  to  express  a  certain  intent 
in  one  case  may  be  employed  with  a  very  different  intent  in 
another.  Precedents  in  such  cases  may  be  very  properly  em- 
ployed as  aids,  bnt  they  shonld  not  lead  either  court  or  coun- 
sel to  insist  on  a  construction  of  a  will  which,  in  view  of 
the  situation  disclosed  in  the  particular  case  under  inquiry, 
it  is  clear  was  not  in  the  mind  of  the  testator. 

The  average  husband  and  father,  in  anticipation  of  death, 
desires  to  make  such  disposition  of  his  estate  as  will  best 
serve  the  interests  of  his  family.  Ordinarily,  he  makes  first 
provision  for  his  wife;  and,  subject  to  her  needs  and  com- 
fort, he  provides  for  his  children ;  and,  in  the  absence  of  rea- 
sons influencing  him  to  show  preference  between  them,  he 
treats  the  latter  on  terms  of  equality.  To  accomplish  this 
end,  one  of  the  most  common,  and  perhaps  most  reasonable, 
plans  adopted  is  for  the  father  to  leave  the  estate,  largely  or 
wholly,  to  the  wife  for  life,  with  remainder  over  to  their 
children,  in  equal  shares.  It  is  also  very  common,  and  ap- 
parently increasingly  common,,  for  the  testator  to  add  to  the 
life  estate  for  his  widow  a  power  to  sell  and  dispose  of  the 
property,  if  she  shall  so  elect  or  need.  In  the  absence  of 
special  circumstances  indicating  some  purpose  to  be  served 
by  making  the  remainder  to  his  children  contingent  on  any 
event  except  his  own  death,  the  natural  and  inevitable  con- 
clusion in  the  human  mind,  independently  of  any  rule  of  law, 
is  that,  in  so  providing  by  his  will,  he  intends  to  vest  his 
children,  and  each  of  them,  with  a  share  in  his  estate,  of 
which  share  the  child  shall  come  into  possession  and  enjoy- 
ment at  the  death  of  his  or  her  mother,  who  is  the  preferred 
beneficiary  of  the  testator's  bounty. 

The  form  in  which  this  purpose  is  expressed  is  not  fixed 
or  invariable.  Wills  are  often  drawn  by  persons  having 
little  or  no  knowledge  of  law,  and  words  are  often  em- 
ployed, even  by  lawyers,  in  other  than  their  strict,  legal 
meaning;  but  the  true  and  actual  meaning  of  the  testator 
will  be  allowed  to  prevail,  if,  in  view  of  the  instrument  as  a 
whole,  and  the  circumstances  attending  its  making,  such  in- 
tent is  fairly  shown.    McKemcy  v.  Ketchum,  188  Iowa  1081; 
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Rundel  v.  Matter,  184  Iowa  518 ;  Johnson  v,  Coler,  187  Iowa 
734 ;  McEachron  v.  Trustees,  decided  March  11,  1921. 

Coming  directly  to  the  will  in  the  instant  case,  appellants 
argue,  not  only  that  the  language  of  the  instrument  shows 
the  testator's  intent  to  devise  the  entire  fee  to  his  wife,  but 
that  this  court  is,  by  its  former  decisions,  committed  to  such 
construction.  They  point  insistently  to  the  words,  "I  give 
and  bequeath  to  my  wife  Hannah  Moore,  should  she  survive 
me,  all  property,  both  real  and  personal,  of  which  I  may  be 
seized  at  the  time  of  my  death,"  and  say  that  these  words 
have  always  been  held  sufficient  to  devise  a  fee.  This  is 
doubtless  true  in  all  cajses  where  no  other  language  is  em- 
ployed in  connection  therewith,  to  limit  or  modify  such  de- 
vise. It  is  equally  true  and  well  settled,,  however,  that  such 
language  is  entirely  consistent  with  the  devise  of  a  life 
estate,  where  the  will  as  a  whole  makes  evident  the  testator's 
intent  to  create  such  estate.  It  is  also  to  be  admitted  that, 
among  our  precedents,  cases  may  be  found  where  the  express 
or  implied  power  given  the  devisee  to  dispose  of  the  devised 
property  is  held  inconsistent  with  the  idea  of  -a  mere  life 
estate;  but  counsel  concede,  as  indeed  they  must,  that  a 
power  of  sale  may  be  added  to  a  life  estate,  without  enlarg- 
ing it  to  a  fee. 

This  is  the  natural  result  of  an  application  of  the  rule  so 
frequently  cited,  by  which  courts  are  constrained  to  give  ef- 
fect to  the  testator's  intent,  as  it  shall  appear  to  be  ex- 
pressed by  the  will  as  a  whole,  in  the  light  of  all  the  cir- 
cumstances attendant  upon  its  execution,  without  regard  to 
technical  rules  of  construction.  Of  course,  where  different 
provisions  of  the  will  are  found  to  be  irreconcilable,  or  so 
repugnant  that  both  cannot  stand,  the  first  expression  must 
prevail ;  and  if,  in  the  will  now  before  us,  the  testator  had 
clearly  and  expressly  declared  his  purpose  to  give  the  prop- 
erty to  his  wife  in  fee,  it  would  be  given  effect  accordingly 
by  the  court,  even  though,,  in  a  later  clause,  he  had  attempted 
to  limit  or  control  her  right  to  dispose  of  it  as  she  should 
see  fit.  But  he  did  not  in  express  terms  give  her  the  fee. 
True,  he  did  use  words  sufficient  to  carry  the  fee,  had  they 
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not  been  accompanied  by  other  terms  and  directions  indicat- 
ing a  purpose  to  create  for  her  only  a  life  estate,  with  power 
to  convey  the  fee.  It  is  the  duty  of  the  court,  if  it  be  rea- 
sonably possible,  to  so  construe  the  will  as  to  give  eflfect  to 
all  its  provisions,  and  so  that  nothing  will  be  held  void  for 
repugnancy.  See  Richards  v.  Richards,  155  Iowa  394 ;  Eh 
herts  V.  ElhertSy  159  Iowa  332.  And  this,  in  our  judgment, 
is  what  the  court  below  did. 

If  it  should  be  thought  necessary  to  seek  a  precedent  so 
nearly  parallel  in  its  facts  with  the  one  at  bar  as  to  be 
fairly  controlling  upon  the  question  presented  by  this  ap- 
peal, it  is  to  be  found  in  the  comparatively  recent  case  of 
Canaday  t\  Baysinger,  170  Iowa  414.  There,  a  husband's 
will  provided  for  his  wife.,  as  follows : 

"I  bequeath  to  *  *  *  my  wife,  the  piece  of  land 
•  *  *  we  live  on,  *  *  *.  I  also  wish  her  to  have  a 
choice  milch  cow.  I  further  wish  her  to  have  *  *  * 
[another  described  tract  of  land].  ♦  »  ♦  i  also  wish 
my  wife  to  have  all  the  household  and  kitchen  furniture  ex- 
cept ♦  »  »,  After  my  wife's  death  it  is  my  wish  that 
the  remainder  of  the  household  and  kitchen  furniture  be  sold 
and  the  land  also  to  be  sold  and  the  money  to  be  equally 
divided  between  my  five  heirs." 

Except  for  the  final  clause,  beginning  with  the  words, 
"after  my  wife's  death,"  the  gift  to  her  would,  of  necessity, 
have  to  be  construed  as  absolute ;  but,  in  order  to  give  effect 
to  all  parts  of  the  will,  we  held  the  devise  to  be  only  a  life 
estate.  The  opinion  was  written  by  our  late  colleague  Jus- 
tice Gaynor,  and  sets  out  the  governing  rule  of  law  in  clear 
and  apt  terms,  as  follows : 

"The  bequest  to  his  wife  creates  no  particular  estate  in 
the  wife  by  its  terms.  There  is  no  provision  that  she  takes 
a  fee  or  an  absolute  title,  or  that  she  is  given  the  power  of 
alienation.  There  is  nothing  to  indicate  the  estate  intended 
to  be  invested  in  the  wife.  Without  further  limitation  upon 
this  bequest,  or  rather  devise,  it  might  be  construed  into  an 
absolute  devise;  but,  with  a  limitation  which  is  not  incon- 
sistent with  the  estate  created,  we  are  of  the  opinion  that 
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the  testator  intended,  by  what  he  calls  a  bequest  or  a  wish^ 
to  give  to  the  wife  only  such  an  estate  as  would  terminate 
upon  her  death,  and  that  upon  her  death  the  land  be  sold, 
and  be  equally  divided  between  the  heirs.  Where  the  will 
is  capable  of  such  a  construction  as  gives  to  all  the  parts  of 
the  will  the  full  force  which  the  language  imports,  it  must 
be  so  construed.  Whiere  the  testator  in  the  devising  clause 
to  the  first  taker  has  not  so  designated  the  estate  intended 
to  be  devised  that  the  remainder  over  would  be  repugnant 
to  the  devise,  then  both  would  be  permitted  to  stand.  To 
hold  that  the  first  part  of  the  will  gave  to  the  wife  an  ab- 
solute fee,  with  power  of  alienation,  would  be  to  add  to  the 
provisions  of  the  will  itself,  and  would,  of  course,  render 
the  latter  clause  repugnant  to  such  a  devise;  but  to  hold 
that  the  first  part  of  the  will,  not  having  designated  the 
particular  estate  intended  to  be  devised,  and  not  having  by 
express  provision  indicated  the  estate  intended  to  be  created 
in  the  wife,  from  which  power  of  alienation  might  be  in- 
ferred, and  not  having,  by  express  words  or  necessary  im- 
plication, given  to  her  the  power  of  alienation, — the  devise 
of  the  remainder  over  is  not  inconsistent  with  such  provis- 
iou,  and  therefore  both  may  stand,^  and  each  be  in  force.  The 
estate  devised  to  the  wife  is  indefinite  and  uncertain.  Its 
scope  and  limitation  are  not  fixed  In  the  will.  If  the  testator 
intended  to  give  her  a  fee,  with  power  of  alienation,  he  has 
not  said  so  in  the  will.  In  the  last  clause  of  the  will,  he  has 
indicated  his  intent  in  making  the  devise,  to  wit,  that,  upon 
her  death,  it  should  be  sold,  and  the  proceeds  divided  among 
his  heirs.  This  is  a  clear  expression  of  an  intent  on  his  part 
to  limit  the  estate  vested  in  his  wife  to  a  life  estate.  There 
could  be  no  remainder  for  sale  and  disposition  at  her  death, 
if  the  construction  contended  for  by  the  defendant  were  to 
prevail.  Therefore,  we  would  be  compelled  to  enlarge  the 
provisions  of  the  will  in  favor  of  the  wife,  and  to  ^ive  it  a 
larger  scope  than  the  testator  has  given  it  in  the  will  itself, 
and  we  would  be  compelled,  in  so  doing,  to  render  nugatory 
the  clear  and  unambiguous  expression  of  testator's  intent 
tliaf,  upon  her  death,  the  land  should  be  sold,  and  divided 
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among  his  heirs.  To  hold  that  she  had  only  such  an  estate 
as  would  continue  during  her  life,  and  such  as  would  termi- 
nate upon  her  death;  gives  to  the  last  clause,  directing  the 
sale  and  division  among  his  heirs,  its  full  force.  This  gives 
to  all  the  terms  of  the  will  their  full  force  and  effect,  with- 
out destroying  either,  neither  provision  being  necessarily  in- 
consistent with  the  other." 

In  another  very  similar  case,  we  held  the  devise  to  the 
wife  to  be  a  life  estate,  saying: 

"By  construing  the  entire  will  as  giving  to  the  plaintiff  a 
life  estate  only,  every  part  thereof  is  given  effect,  and  the 
evident  intention  of  the  testator  is  carried  out,  and  that  is 
what  the  law  demands."  Boekemier  v.  Boekemier,  157  Iowa 
372. 

It  is  equally  true  in  the  ease  before  us  that  to  hold  with 
appellants  is  to  render  void  the  provision  in  the  original 
will  for  the  benefit  of  his  heirs,  and  carefully  repeated  in 
the  codicil,  executed  as  the  testator  was  about  to  die;  while 
to  affirm  the  construction  given  by  the  trial  court  makes 
effective  every  part  and  provision  of  the  writing.  In  other 
words,  if  the  widow  took  the  fee,  as  appellants  contend,,  it 
was  within  her  power  by  a  will  of  her  own  to  disinherit  all 
her  children,  and  divert  the  whole  estate  left  by  the  father 
to  beneficiaries  outside  of  the  family.  The  language  of  the 
will  as  a  whole,  and  all  the  attendant  circumstances  shown, 
negative  any  such  intent  on  the  testator's  part.  On  the  con- 
trary, subject  to  a  life  estate  and  power  of  sale  in  his  widow, 
it  is  hardly  open  to  serious  question  that  he  intended  to  give 
his  whole  estate  to  his  children  in  equal  shares — to  Rebecca, 
no  less  than  to  the  others. 

The  decision  in  Bills  v.  Bills,  80  Iowa  269,  which  is 
largely  relied  upon  by  the  appellants,  announces  no  rule  of 
law  which  is  at  all  inconsistent  with  that  which  the  court 
below  applied  to  this  controversy.  The  rule  there  applied  is 
neither  more  nor  less  than  the  one  to  which  we  have  already 
expressed  our  adherence,  and  which  we  never  have  denied, 
namely:  that,  where  there  is  an  irreconcilable  repugnance 
between  two  provisions  of  a  will,  the  first  must  stand,,  and 
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the  latter  be  rejected ;  and  this  is  all  which  Bills  v.  Bills  can 
fairly  be  said  to  decide.  Difference  of  opinion  may  arise, 
and  often  will  arise,  upon  the  further  question  whether  any 
incurable  repugnancy  exists;  and  upon  that  inquiry  each 
case  must  be  considered  with  respect  to  its  own  peculiar  cir- 
cumstances, and  each  provision  of  the  instrument  so  con- 
strued, if  it  be  possible,  that  all  may  be  given  the  effect  in- 
tended by  the  testator.  So  considered,  we  hold  that  the  trial 
court  did  not  err  in  holding  that  the  widow  of  Lorenzo 
Moore  took  only  a  life  estate  under  her  husband's  will. 

II.  As  an  alternative  ground  for  their  claim  of  title, 
plaintiffs  further  argue  that,  even  if  this  court  hold  with  the 
trial  court  that  the  widow,  Hannah  Moore,  took  only  a  life 

estate,  it  still  must  be  held  that  the  interest 

^'    ve^ted'T/ror     ^^  Rcbccca  HerMck  in  the  land  was  only  a 

contingent         contingent  remainder,  and,  since  she  died  in 

the  lifetime  of  her  mother,  the  remainder 
was  extinguished,  and  plaintiffs,  being  all  the  heirs  of  Lor- 
enzo Moore  who  were  living  at  the  death  of  their  mother, 
sncceeded  to  the  entire  title  to  all  the  property.  The  subject 
of  remaindei*s — when  they  are  to  be  considered  vested,  and 
when  merely  contingent — ^has  been  so  frequently  and  copi- 
ously discussed  by  this  court  in  the  last  few  years  that  we 
are  not  disposed  to  extend  this  opinion  for  its  further  treat- 
ment. Archer  v,  Jacobs,  125  Iowa  467;  Lingo  v.  Smithy  174 
Iowa  461 ;  Sleeper  v.,  Killion,  182  Iowa  245 ;  Jonas  r.  Wders, 
Craig  d  Ray,  184  Iowa  47,  49;  Fulton  v.  Fulton,  179  Iowa 
94:8] Atchison  v.  Francis,  182  Iowa  37;  Doted  v.  Scally  (Sept. 
30,  1921 ) ;  Johnson  v.  Coler,  187  Iowa  734 ;  Puthrees  v. 
James,  162  Iowa  618,  625;  Mitchell  v.  Vest,  157  Iowa  336; 
Woodard  v,  Woodnrd,  184  Iowa  1178.  These  are  but  few 
of  the  many  cases  in  which  we  have,  with  more  or  less  full- 
ness, considered  the  question  whether  a  gift  over  to  devisees 
(namely.,  children  of  the  testator),  after  a  life  estate  in  an- 
other, is  vested  of  contingent;  and  it  is  quite  rarely  that 
we  have  been  brought  to  the  conclusion  that  such  a  provision 
is  contingent,  and  then  only  when  the  intention  to  make  it 
contingent  is  very  clear.    The  language  used  in  the  will  now 
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before  us  is  quite  like,  if  not  practically  identical  with,  the 
stock  form  of  expression  used  over  and  over  aj^ain  in  wills 
coming  up  for  adjudication,  where,  after  niakinji:  provision 
for  the  ^ife  for  life,  the  testator  adds,  ^'After  her  death,  I 
direct  that  the  property  be  equally  divided  between  my 
children,"  or,  "between  my  heirs."  Barring  a  slight  tend- 
ency to  wabble  a  little,  in  a  very  few  instances,  we  have 
steadily  held,  in  every  such  case,  that  the  remainder  over 
is  vested  from  the  instant  of  the  testator's  death.  Nor  is  the 
direction  to  "divide"  or  to  "sell  and  divide"  between  the 
"children"  or  "heirs"  after  the  de<ath  of  the  wife,  without 
more,  any  necessary  obstacle  to  the  vesting  of  the  remainder. 
See  40  Cyc.  1062;  and  Johnson  r.  Coler,  187  Iowa  7:U;  and 
cases  there  cited.  Also,  see  our  recent  case,  already  cited, 
Canaday  r.  Baysingcr,  170  Iowa  414,  where  the  will,  as  we 
have  said,  is,  in  essential  respects,  quite  like  the  one  at  bar, 
in  that,  while  not  using  the  words  "life  estate"  or  "for 
life,"  the  intention  is  made  clear  by  the  direction  to  divide 
the  property  between  the  children  after  the  wife's  death. 
Speaking  of  the  case  there  tried,  we  said : 

"The  issue,,  therefore,  to  be  determined  herein,  and  which 
is  decisive  of  the  controversy,  is.  Did  Eliza  Canaday 
(widow)  take  a  fee-simple  title  in  the  premises  under  the 
will,  or  did  she  take  only  a  life  estate?  If  she  took  only  a 
life  estate,  the  fee  vested  in  the  heirs  of  David  Canaday  (tes- 
tator), subject  to  the  life  estate,  and  vested  immediately 
upon  the  probate  of  the  will,  which  related  back  to  the  time 
of  the  death  of  David." 

Such,  too,  was  our  holding  in  Afchi807i  r.  FranciH,  supra, 
Haviland  t\  Haviland,  130  Iowa  611,  Blain  i\  Dean,  160  Iowa 
708,  and  in  many  other  like  cases,,  and  such  is  the  great 
weight  of  authority  generally. 

The  same  subject  is  discussed  very  fully  in  Johnson  r. 
Coler,  supra,  where  the  executor  was  directed  to  sell  the 
testator's  property  and  divide  the  proceeds  between  certain 
persons.  One  of  these  persons  died  before  the  distribution 
was  made.  The  question  at  issue  was;  whether  the  bequest 
or  devise  so  made  created  a  vested  or  contingent  interest  in 
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• 
favor  of  a  devisee  who  died  before  distribution  had  been 
made  under  the  will.    Holding  the  interest  to  be  vested,  we 
quoted  approvingly  the  rule  stated  in  40  Cyc.  1662,  as  fol- 
lows : 

"Where  property  is  ordered  sold  and  the  proceeds  di- 
vided, the  interests  given  in  the  proceeds  are  vested  even 
before  the  sale,  unless  the  legacy  is  in  terms  contingent." 

The  cases  where  we  have  held  that  a  provision  in  a  devise 
that  property  be  sold  and  proceeds  divided  is  inconsistent 
with  a  vested  remainder,  are  where  the  limitation  over  is  to 
lu3irs  or  persons  then  living  at  the  death  of  the  life  tenant. 
Here,  the  devise  of  the  fee  or  remainder  is  to  the  "heirs" 
of  the  testator;  and  we  have  held,  in  consonance  with  the 
authorities  generally  in  such  cases,  that  the  word  "heirs" 
"refers  to  the  persons  answering  that  description  at  the 
time  of  his  death,,  unless  a  contrary  intent  is  plainly  mani- 
fested by  the  will."    Mitchell  v.  Vest,  Uyl  Iowa  336,  U2. 

It  follows  that  the  trial  court  was  also  correct  in  hold- 
ing that  the  remainder  over,  after  the  life  estate  of  Han- 
nah Moore,  was  vested  in  the  heirs  of  the  testator,  and  that 
Rebecca  Herrick,  as  one  of  the  heirs,  shared  equally  with 
her  brothers  and  sisters  in  such  remainder,  and  that,  upon 
her  death,  such  interest  passed,  under  her  will,  to  George 
W.  Herrick. 

The  decree  appealed  from  is — Affirmed. 

Evans,  Preston,  and  Salinger,  JJ.,  concur. 


David  Jones,  Appellant,  v.  Continental  Casualty  Com- 
pany, Appellee. 

INSURANCE:  Severance  *'at'*  Ankle  Defined.  A  policy  which 
provides  indemnity  "for  loss  of  cither  foot,"'  but  defines  **loss" 
to  mean,  ^'complete  severance  at  or  above  the  •  •  ♦  ankle** 
is,  in  view  of  the  manifest  purpose  of  the  policy,  and  In  view  of 
the  varied  meanings  of  the  words  '*ankle"  and  *'at,"  reason- 
ably susceptible  of  two  constructions,  to  wit: 
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1.  That  the  eeyerance  must  be  at  the  precis*  point  of 
articulation  ot  the  leg  and  foot;  or 

I.  That  the  aeverance  must  be  near  to  said  point  ot  artle- 
ulation — HO  near  as  to  practically  destroy  the  use  ot  the  foot. 

It  follows  that  the  insured  Is  entitled  to  the  benefit  ot  the 
latter  construction. 

Appeal  from  Lee  District  Court. — W.  S.  Hamilton,  Judge. 

Srptbubbb  29,  1920. 

Action  at  law  to  recover  upon  an  accident  ineurance 
policy.  Trial  to  a  jury.  At  the  close  of  plaintiff's  evidence," 
the  trial  court  sustained  defendant's  motion  for  a  directed 
verdict  in  its  favor.    Plaintiff  appeals.— if <!icr«ed. 

E.  C.  Weher,  for  appellant. 

Oeo.  R.  Sanderson,  J.  M.  C.  Samilton,  Manion  Maverick, 
and  M.  P.  ComeliuB,  for  appellee. 

Pbbston,  J. — Plaintiff's  foot  was  accidentally  crushed 
under  a  car  wlieel.  He  had  an  accident  policy  in  defendant 
company.  Amputation  was  necessary,  and  the  severance 
was  at  the  point  indicated  by  the  line  in  the  cut  here  shown. 


By  the  policy,  defendant  promised  to  pay  plaintiff  ' 
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demnity  for  loss  of  life,  limb,  sight,  or  time,  resulting  from 
a  personal  bodily  injiiiy,  all  in  the  manner  and  to  the  ex- 
tent hereinafter  provided.  *  *  *  For  loss  of  either  foot, 
the  principal  sum  of  |1,000."  A  later  provision  in  the  pol- 
icy reads: 

"  'Loss,'  above  used,  with  reference  to  hand  or  foot, 
means  complete  severance  at  or  above  the  wrist  or  ankle." 

The  petition  is  in  two  counts.  In  the  first,  plaintiff 
claimed  that  he  received  an  injury  to  his  foot,  to  the  extent 
that  amputation  was  necessary,;  and  that  he  lost  the  use  of 
his  foot.  In  the  second  count,  he  claimed  that  he  received 
an  injury  to  his  foot,  and  that  it  was  amputated  and  sev- 
ered at  the  ankle,  and  that  he  lost  the  use  of  said  foot.  He 
asks  judgment  on  both  counts,  in  the  total  sum  of  fl,O00. 
The  answer  is  in  general  denial. 

Plaintiff  testified  that  he  could  bear  his  weight  on  this 
leg,  but  cannot  use  it;  that  it  gets  weak,  and  turns  over; 
that  he  cannot  get  around  without  a  crutch,  except  a  few 
steps.  The  surgeon  who  made  the  amputation  testified  that 
the  operation  is  what  is  called  the  Forbes  operation. 

"That  means  the  line  of  separation  between  the  cunei- 
form and  scaphoid,  and  through  the  cuboid.  Cuboid  bone 
was  severed.  The  scaphoid  is  located  back  towards  the  heel, 
and  the  cuneiform  bones  are  in  front,  or  toward  the  toes. 
There  are  three  cuneiform  bones.  The  bones  right  above  the 
line,  and  on  the  side  of  the  great  toe  where  it  was  ampu- 
tated, is  the  scaphoid,  and  the  cuboid  is  on  the  side  of  the 
little  toe.  Half  of  that  remains,  and  half  was  removed. 
The  tarsus  bones  are  all  the  bones  of  the  foot  back  of  the 
metatarsus,  and  contains  what  is  known  as  the  talus,  or 
astragalus^  the  talus  or  astragalus  being  knowni  as  one  of 
the  tarsal  bones.  The  amputation  of  Mi .  Jones'  foot  was 
probably  an  inch  from  the  talus  or  astragalus.  In  my 
opinion,  for  the  purpose  of  having  an  artificial  foot  for  Mr. 
Jones,  it  would  have  been  better  if  the  amputation  would 
have  been  made  above  what  is  commonly  known  as  the  ankle 
joint.    Because  of  the  amputation  as  made,  the  function  of 
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the  foot  has  been  diminished.  The  amputation  of  the  foot 
has  changed  the  relation  of  the  bones.  One  half  of  the  arch 
is  removed,  and  the  portion  of  the  arch  remaining  must  tip 
a  little,  so  the  heel  hits  back  a  little,  as  he  puts  his  weight 
on  it.  In  my  opinion,  he  could  walk  without  a  crutch  or 
cane.  The  calcaneum,,  or  the  os  calcis,  is  one  of  the  tarsal 
bones,  and  the  astragalus  rests  upon  it.  Articulation  of 
the  astragalus  with  the  leg  bone  is  what  forms  the  ankle 
joint. 

"Q.  If  there  is  a  tipping  back  and  forth  of  the  heel  bone, 
would  it  not  affect  the  astragalus?  A.  The  weight  of  the 
body  might  fall  on  a  slightly  different  surface.  Q.  That 
would  not  be  the  natural  condition  of  the  astragalus?  A. 
No,  sir. 

^*The  cuboid  attaches  to  the  os  calcis  and  the  forepart 
of  the  two  small  metatarsals ;  the  astragalus,  os  calcis, 
scaphoid,  cuneiform,  and  cuboid  bones  are  kno^na  as  the 
tarsal  bones.  The  foot  consists  of  26  bones ;  7  in  the  thrsus, 
called  the  astragalus,  the  os  calcis,  the  scaphoid,  the  cuboid, 
and  3  cuneiform  bones,  and  there  are  5  metatarsals  and  14 
phalanges." 

The  motion  to  direct  a  verdict  was  on  these  grounds: 

"(1)  Because  the  plaintiff's  petition  states  no  cause  of 
action. 

"(2)  Because  the  plaintiff  has  failed  to  prove  facts  en- 
titling him  to  recover  in  this  action. 

"(3)  Because  the  policy  of  insurance  upon  which  plain- 
tiff brings  this  action  contains  the  provision  that  *  "Loss," 
as  above  used,  with  reference  to  hand  or  foot,  means  com- 
plete severance  at  or  above  the  wrist  or  ankle.'  And  the 
plaintiff  has  failed  to  allege  or  prove  a  complete  severance 
of  his  foot  at  or  above  the  ankle. 

"(4)  Because  the  evidence  shows  that  the  severance 
or  amputation  was  made  below  the  ankle. 

"(5)  Because  the  evidence  shows  that  a  substantial 
portion  of  plaintiff's  left  foot  still  remains  attached  to 
plaintiff's  body." 

1.    It  may  be  conceded  at  the  outset  that  the  provision 
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in  the  policy  in  question  is  valid,  and  that  the  court  will 
not  make  a  contract  for  the  parties,  and  further,  that,  if 
the  language  employed  is  plain  and  unambiguous,  the  lan- 
guage used  will  be  given  force.  A  strained  or  unreaBonable 
construction  of  the  language  used,  where  there  is  no  real 
ambiguity,  should  not  be  indulged  in.  On  the  other  hand, 
it  is  conceded  by  counsel  for  either  party  that,  if  the  policy 
is  reasonably  susceptible  of  two  constructions,  and  there  is 
doubt  as  to  the  meaning,,  and  therefore  an  ambiguity,  the 
same  is  to  be  construed  strictly  against  the  company.  These 
propositions  are  so  well  settled  that  we  shall  not  enter  into 
any  extended  discussion  of  the  cases,  but  simply  cite  some 
of  them.  On  the  several  propositions  before  set  out,  ap- 
pellee cites  the  following:  Mitchell  v.  German  Coml.  Ace, 
Co.,  179  Mo.  App.  1  (161  S.  W.  362) ;  McKinney  v.  General 
Ace.  F.  d  L.  A.  Co.,  211  Fed.  951;  Blume  v.  Pittsburgh  Life 
d  Trust  Co.,  183  111.  App.  295;  Ch/urch  Go.  v.  Aetna  Indem- 
nity Gto.,  13  Ga.  App.  826;  Lesher  v.  United  States  Fid.  d 
G^ar.  Co.,  239  111.  502;  Imperial  Fire  Ins.  Co.  v.  Coos 
County,  151  U.  S.  452 ;  Standard  Life  d  Ace.  Ins.  Co.  v.  Mc- 
Nulty,  157  Fed.  224;  Delaware  Ins.  Co.  v.  Greer,  120  Fed. 
916 ;  Perry  v.  Provident  Life  Ins.  d  Inv.  Co.,  99  Mass.  162 ; 
Perry  v.  Standard  Life  d  Ace.  Ins.  Co.,  59  Tex.  Civ.  App.  50 
(125  S.  W.  374) ;  Continental  Cas.  Co.  v.  Oglurn,  175  Ala. 
357  (57  So.  852) ;  Continental  Cas.  Co.  r.  Wade,  101  Tex.  102 
(105  S.  W.  35) ;  Hall  v.  Hardaker,  61  Fla,  267,  275;  South- 
ern Home  Ins.  Co.  v.  Putnal,  57  Fla.  199,  223 ;  Tigg  v.  Reg- 
ister Life  d  Ann.  Ins.  Co.,  152  Iowa  720,  723 ;  Currie  v.  Con- 
tinental Cas.  Co.,  147  Iowa  281 ;  Peterson  v.  Modern  Broth- 
erhood, 125  Iowa  562. 

It  may  be  conceded,  too,  that  the  language  used  in  the 
policy  is  a  part  of  the  promise,  and  that,  to  authorize  a  re- 
covery, the  loss  must  fall  within  the  promise. 

2.  It  is  further  contended  by  appellee  that,  where  a 
policy  of  accident  insurance  promises  payment  for  the  loss 
of  either  foot  by  complete  severance  at  or  above  the  ankle, 
there  can  be  no  recovery  for  loss  of  a  foot  where  it  appears, 
from  the  undisputed  evidence,  that  a  substantial  portion  of 
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the  foot  remains.  On  this  proposition,  they  cite  Wiest  v. 
United  States  Health  d  Ace.  Ins.  Co.,  186  Mo.  App.  22  (171 
S.  W.  570) ;  Brotherhood  of  R,  Trainmen  v.  Walsh,  89  Ohio 
St.  15  (103  N.  E.  759) ;  Continental  Ca^.  Co,  v.  Bows,  72 
Fla.  17  (72  So.  278) ;  Hardin  t\  Continental  Cas.  Co.,  (Tex. 
Civ.  App.)  195  8.  W.  653;  Peterson  v.  Modern  Brotherhood, 
125  Iowa  562;  Bigham  v.  Clubl,  42  Tex.  Civ.  App.  312  (95 
S.  W.  675).  Also,  the  following  cases,  to  the  same  point,  and 
to  the  further  point  that,  under  such  circumstances,  there 
is  no  occasion  for  the  application  of  the  doctrine  of  strict 
construction.  Mady  v.  Switchmen's  Union,  116  Minn.  147 
(133  N.  W.  472) ;  Stoner  v.  Yeomen,  160  III.  App.  432;  New- 
man V.  Standard  Ace.  Ins.  Co.,  192  Mo.  App.  159  (177  S. 
W.  803) ;  Metropolitan  Cas.  Ins.  Co.  v.  Shelby,  116  Miss. 
278  (76  So.  839). 

We  may  say,  in  passing,  that  it  is  possible,  and  some  of 
the  cases  hold,  that  there  may  be  a  loss  of  a  foot  without 
any  severance,  that  is,  the  loss  of  the  use  of  the  foot.  But 
it  may  be  conceded  that,  under  the  policy  in  the  instant 
case,  there  must  have  been  a  severance.  There  was  a  sever- 
ance. Under  the  terms  of  the  policy,  such  severance  must 
have  been  at  or  above  the  ankle.  We  shall  spend  no  time  in 
discussing  the  question  as  to  whether  the  severance  in  this 
case  was  above  the  ankle,  because  it  is  not  necessary  that 
there  should  be  such  severance,  in  order  to  authorize  a  re- 
covery. If  there  was  a  loss  of  the  foot  by  a  severance  at 
the  ankle,  it  is  sufficient.  Whether  the  severance  was  at  the 
ankle,  we  shall  consider  later.  It  should  be  borne  in  mind, 
however,  that  the  promise  in  this  policy  is  to  pay  for  the 
loss  of  a  foot;  and  the  later  provision  in  the  policy  defines, 
or  attempts  to  define,  the  meaning  of  such  term. 

We  shall  notice  some  of  appellee's  cited  cases,  and  those 
most  strongly  relied  upon  to  sustain  its  contention.  In  the 
Wiest  case,  supra,  the  policy  provided  for  the  payment  of 
the  principal  sum  for  the  loss  of  one  hand,  which  wajs  stipu- 
lated to  mean  loss  by  severance  at  or  above  the  wrist  joint. 
The  plaintiff's  injury  necessitated  amputation  of  the  thumb 
and  first  three  fingers,  and  a  large  portion  of    the    palm. 
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leaving  only  the  little  finger  and  a  part  of  the  palm  sup- 
porting it.  The  little  finger  and  the  portion  of  the  palm  re- 
maining were  permanently  paralyzed,  and  of  no  nse  or  serv- 
ice. Plaintiff  lost  the  entire  use  of  his  hand,,  as  completely 
as  if  it  had  been  severed  at  the  wrist  joint.  The  question 
was  whether  plaintiff,  having  suffered  the  total  loss  of  the 
use  of  the  hand,  was  entitled  to  recover,  without  proof  of  the 
actual,  physical  severance  thereof,  at  or  above  the  wrist 
joint.    The  court  said,  in  part : 

"But  here  the  policy  provides  that  the  loss  of  a  hand 
shall  mean  loss  by  severance  at  or  ahove  tJie  torist  joint. 
Not  only  is  it  provided  that  the  loss  of  such  member  shall 
be  by  physical  severance  thereof,  but  the  extent  of  such  loss 
is  made  exact  and  definite  by  locating  the  precise  point  at 
or  above  which  such  severance  shall  take  place.  *  *  • 
In  the  instant  case,  had  the  provision  of  the  policy  agreeing 
to  indemnify  plaintiff  in  the  amount  of  the  principal  sum 
of  the  policy  for  the  Hoss  of  one  hand'  stood  entirely  alone, 
and  unaffected  by  any  other  provision  thereof,  beyond  doubt 
plaintiff  would  have  been  entitled  to  recover,  having  lost 
the  entire  use  of  his  hand.  However,  the  very  next  para- 
graph of  the  policy  provides,  in  unmistakable  terms,  what 
shall  be  meant  by  the  4oss  of  one  hand,'  to  wit,  the  loss 
thereof  by  severance  at  or  above  the  wrist  joint.  Plaintiff 
has  not  suffered  a  loss  of  his  hand  by  severance  at  or  above 
the  wrist  joint ;  and  if  effect  is  to  be  given  to  the  last-men- 
tioned provision,  plaintiff's  case  must  fail.  If  any  ambigu- 
ity or  uncertainty  of  meaning  could  be  said  to  inhere  in 
the  pertinent  provisions  of  the  policy,  it  would  readily  be 
resolved  in  favor  of  the  insured,  and  against  the  insurer. 
Such  is  the  well-established  and  wholesome  doctrine  with 
respect  to  the  construction  of  insurance  contracts.  ♦  *  ♦ 
If  it  appeared  that  the  portions  of  the  policy  under  con- 
sideration, when  read  and  construed  together,  were  at  all 
ambiguous  or  of  doubtful  import,  we  should  not  hesitate 
in  the  least  to  'blandly'  resolve  such  ambiguity  or  doubt  in 
favor  of  the  insured.  Indeed,  the  policy  should,  if  possible, 
be  construed  so  as  to  effectuate  the  insurance,  and  not  to 
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defeat  it;  for  the  iademnity  is  the  very  object  and  purpose 
of  the  contract,  for  which  the  insured  has  paid  a  consider- 
ation. See  Stix  r.  Travelers  Indemnity  Co,,  175  Mo.  App. 
171  (157  S.  W.  870) .  But  it  appears  that  the  defendant  has 
chosen  apt  language  to  indicate  that  it  does  not  agree  to  in- 
demnify  the  insured  for  the  loss  of  a  hand,  unless  such  loss 
shall  consist  in  the  actual  physical  severance  of  the  hand 
at  or  above  the  liin'ist  joint.  It  is  by  no  means  likely  that 
the  policyholder  so  understood,  or  that  he  would  knowingly 
have  accepted  the  policy  with  such  restrictive  limitations 
upon  his  right  to  recover  the  indemnity  for  the  loss  of  a 
hand  or  foot;  but  we  can  find  the  intention  of  the  parties 
only  from  the  language  employed  in  the  contract,  having 
regard  to  the  rules  of  interpretation  which  may  be  applied 
to  contracts  of  this  character.  We  cannot  ^blandly'  con- 
strue the  troublesome  provision  out  of  the  contract,  and 
disregard  it  altogether;  for  however  great  may  be  our  in- 
clination or  duty  to  protect  a  policyholder  against  intricate 
or  obscure  technical  provisions,  designed  for  the  avoidance 
of  liability  on  the  part  of  the  insurer,  we  canm>t  make  a 
contract  for  the  parties.  The  stipulation  in  question,  as  we 
have  said,  follows  immediately  that  portion  of  the  policy 
providing  for  specific  losses,  in  the  same  type  in  which  the 
body  of  the  policy  is  printed.  Its  meaning  appears  to  be 
plain  and  unmistakable.  It  pointedly  defines  what  shall 
constitute  the  *loss  of  a  hand.'  " 

It  will  be  noticed  that,^  in  that  case,  the  severance  was 
to  be  at  the  joint.  This,  we  think,  fixes  the  point  more 
definitely  than  would  have  been  the  case  if  it  had  been 
omitted.  It  should  be  said,  however,  that  some,  though  not 
all,  the  definitions  of  ankle  say  it  is  the  joint  connecting 
the  foot  and  the  leg.  This  feature  will  be  taken  up  later 
in  the  opinion.  Though  the  court  in  that  case  blandly,  or 
perhaps  strictly,  speaking,  positively  states  that  the  policy 
fixes  the  severance  at  the  precise  point  at  or  above  which 
the  severance  shall  take  place,  we  have  grave  doubt  whether 
the  use  of  the  words  "at  the  ankle"  does  fix  an  exact,  def- 
inite, or  precise  point.     It  will  be  observed  that,  in  the 
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Wiest  case,  the  question  of  the  meaning  of  the  word  "at," 
and  whether  it  does  fix  a  precise  point,  is  not  discussed,  but 
only  asserted.  A  careful  reading  of  that  case  shows,  we 
think,,  that  the  court  was  interpreting  the  contract  more 
especially  with  reference  to  the  question  whether  there  was 
a  loss  of  the  hand  without  a  severance,  as  distinguished 
from  a  loss  with  a  severance. 

In  Brotherhood  of  R.  Trainmen  v,  Walsh,  supra,  the 
provision  of  the  policy  was  for  the  severance  of  an  entire 
hand  at  or  above  the  wrist  joint,  etc.  Plaintiff's  thumb  was 
amputated,  but  the  rest  of  the  hand  was  so  crushed  and 
mangled  that  he  was  permanently  disabled  from  using  the 
hand  to  perform  any  manual  service.  Construing  the  plead- 
ings in  that  case,  the  court  held  that  no  severance  was  al- 
leged; and  that  there  was  no  amputation  or  severance  of 
an  entire  hand  at  or  above  the  wrist  joint ;  and  that  there 
was  no  ambiguity.  The  language  of  the  policy  in  that  case 
is  more  precise  and  definite  than  in  the  case  at  bar,  in  tliat 
the  words  "entire"  and  "joint"  are  used. 

In  the  Bows  case,  supra,  a  case  against  this  defendant, 
and  under  a  policy  like  the  one  now  in  controversy,  where 
the  policy  pr<>vided  for  the  loss  of  either  hand  by  complete 
severance,  at  or  above  the  wrist,  it  was  shown  that  the  ends 
of  the  metacarpal  bones  were  disjointed  and  separated,  or, 
in  a  sense,  severed  from  the  carpals.  This  left  the  thumb 
sticking  out  so  far  that  there  was  no  place  to  get  the  mus- 
cles of  the  thumb  attached  to  anything;  and  one  bone  of 
the  wrist  was  removed,  so  that  the  thumb  could  be  set  far- 
ther back,  to  bring  the  muscles  down,  and  thus  get  an  at- 
tachment for  the  muscles,  and  give  him  some  use  for  the 
thumb.  The  court,  discussing  the  question  whether  there 
was  a  complete  severance  of  plaintiff's  hand  at  or  above  the 
wrist,  held  that  there  was  not  such  a  severance,  and  denied 
a  recovery.  The  question  was  whether  there  had  been  a 
severance,  within  the  meaning  of  the  policy.  The  opinion 
in  that  case  cites  the  Wiest,  Walsh,  and  other  cases  cited 
by  appellee. 

The  Hardin  case,  supra,  was  on  a  policy  issued  by  this 
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defendant,  where  the  claim  was  for  the  loss  of  a  hand  bj 
complete  severance  at  or  above  the  wrist.  It  was  shown  by 
the  evidence  that : 

'^he  appellant's  hand  was  amputated^  so  that  all  the 
phalanges  or  finger  bones  were  gone,  except  the  proximal 
one  half  of  the  first  phalanx  of  the  thumb ;  all  of  the  fifth 
metacarpal  bone  is  gone ;  all  of  the  second,  third,  and  fourth 
metacarpal  bones  are  gone,  except  the  proximal  heads  of 
same;  and  that  there  remain  of  the  hand  the  proximal 
heads  of  the  second,  third,  and  fourth  metacarpals,  the 
proximal  half  of  the  first  phalanx  of  the  thumb,  all  of  the 
first  metacarpal,  and  all  of  the  rest  of  the  bones  of  the  hand. 
It  was  agreed  upon  the  trial  of  the  case  between  the  parties 
that  the  human  hand  is  composed  of:  scaphoid,  semilunar, 
cuneiform,  pisiform^  trapezium,  trapezoides,  os  magnum, 
and  the  unciform  bones  and  five  metacarpal  bones  and  four- 
teen phalanges." 

The  trial  court  found,  as  a  fact,  from  the  evidence,  that 
plaintifiTs  hand  was  not  completely  severed  at  the  wrist,  in 
contemplation  of  the  provision  of  the  policy.  The  appellate 
court  held  that  the  finding  had  sufficient  support  in  the  evi- 
dence, and  that  the  evidence  shows  that  not  all  of  the  hand 
was  severed,  and  that  it  does  not  show  that  the  entire  hand 
was  severed  at  the  wrist.  The  court  interpolated  the  word 
"entire,"  which  is  not  in  the  policy.  There  was  no  discus- 
sion of  the  meaning  of  the  word  "at." 

Fuller  V.  Locomotive  Eng.  M,  L,  d  A.  Assn,,  122  Mich. 
548  (48  L.  R.  A.  86),  is  cited  in  the  Bows  case,  and  by  ap- 
pellee herein.  In  that  case,  it  was  held  substantially  that 
the  amputation  of  a  person's  foot,  so  as  to  leave  all  of  the 
heel  and  substantially  aU  of  the  hollow  of 'a  foot,  and  a  part 
of  the  ball,  does  not  give  a  right  to  the  full  amount  of  the 
insurance,  on  the  ground  that  the  full  use  of  the  foot  is 
lost,,  under  a  by-law  of  the  association  which  provides  for 
full  payment  in  case  of  "amputation  of  a  limb  (whole  hand 
or  foot) ;"  as  the  word  "whole"  applies  to  the  foot,  as  well 
as  to  the  hand,  and  the  injury  insured  against  is  not  the 
loss  of  the  use  of  a  hand  or  foot,  but  the  amputation  of  a 


688  Jones  ^.  Continental  Cas.  Co.       [189  Iowa 

limb,  that  should  include  a  whole  hand  or  whole  foot.  More 
of  the  foot  remained  there  than  in  the  instant  case.  The 
pivotal  point  in  that  case  was  whether  the  language  used 
should  be  construed  to  mean  a  whole  foot,  as  well  as  a 
whole  hand. 

The  foregoing  cases  are  more  nearly  in  point  than  some 
of  the  others  cited;  but  for  the  reasons  indicated,  they  are 
not  quite  "gray  h6rses"  or  "spotted  mules"  with  the  case  at 
bar.    The  other  cases  will  be  referred  to  more  briefly. 

In  the  Mady  case,  the  question  was  whether  there  was  a 
total  disability,  under  a  policy  providing  for  a  physical 
separation  of  the  loss  of  four  fingers  of  one  hand,  at  or 
above  the  third  joint,  and  so  on,  where,  after  the  amputa- 
tion, the  entire  first  finger  and  the  thumb  remained  attached 
to  and  a  part  of  the  hand.  It  was  held  that  the  evidence 
showed  a  loss  of  but  approximately  50  per  cent  in  the  use- 
fiilness  of  the  index  finger,  and  he  was  allowed  only  a  part 
of  the  recovery,  instead  of  as  for  total  disability. 

In  the  Btoner  case,  where  it  was  provided  for  the  loss 
of  a  hand  by  severance  at  or  above  the  wrist,  it  was  held 
that  the  loss  of  the  use  was  not  sufficient  to  establish  liabil- 
ity. 

The  Bighorn  case  arose  out  of  an  election  contest.  The 
statute  exempted  those  from  payment  of  poll  tax  who  have 
lost  a  hand  or  foot.  The  evidence  showed  that  the  party 
had  lost  three  fingers  and  part  of  the  forefinger ,» but  had  not 
lost  the  palm  and  thumb.  The  court  said  that  the  loss  of 
the  members  is  what  constitutes  the  exemption,  and  not  the 
maiming  of  them;  that  a  man  may  lose  the  use  of  a  limb, 
and  not  lose  the  limb. 

In  the  Newman  case,  the  court  said  that  the  point 
of  severance  is  stipulated  in  the  contract,  and  must  be  en- 
forced as  made.  The  stipulation  was  for  the  loss  of  the 
thumb  and  index  finger  by  severance  at  or  above  the  meta- 
carpophalangeal joints. 

In  the  Slielby  case,  the  loss  of  the  use  of  a  hand  was 
not  within  the  provision  of  the  policy  providing  for  sever- 
ance at  or  above  the  wrist,  since  severance  means  the  re- 


Sept.  1920]      Jones  v.  Continental  Cas.  Co.  689 

moval  of  anythiug,  the  act  of  severing,  dividing,  or  separat- 
ing, etc. 

Connsel  for  appellee  concede  that  there  are  no  cases  in 
Iowa  which  are  directly  applicable,  but  they  cite  and  rely 
upon,  as  they  say  the  trial  court  did  in  part,  the  Peterson 
case,  supra,  where  a  recovery  was  sought  for  the  breaking 
of  a  leg,  which  was  defined  to  be  the  breaking  of  the  shaft, 
and  so  on.  It  was  held  that  the  breaking  of  the  extremity 
of  the  bone  was  not  a  breaking  of  the  shaft.  The  case 
turned  largely  on  the  definition  of  the  term  "shaft,"  and  it 
was  held  that  there  was  no  ambiguity,  or  occasion  for 
strict  construction.  Two  members  of  the  court  dissented; 
and  some  members  of  the  court  as  at  present  constituted 
are  inclined  to  agree  with  the  dissent.  Some  of  the  other 
cases  cited  are  upon  the  proposition  as  to  whether  there  is 
an  ambiguity,  and  w^e  shall  not  review  them  further.  There 
seems  to  be  little,  if  any,  dispute  between  counsel  as  to  the 
rule.  But  the  question  is  more  whether  the  language  in  a 
particular  case  is  plain  or  ambiguous. 

Appellant's  propositions  and  the  cases  cited  to  support 
them  are: 

The  policy  of  insurance  should  be  most  favorably  con- 
strued in  favor  of  the  plaintiff.  Meyer  v.  Fidelity  d  Cai. 
Co,j  96  Iowa  378;  Kirkpatrick  r.  Aetna  Life  Ins.  Co,,  141 
Iowa  74;  Simpkins  v,  Hawkeye  C,  M,  Assn.,  148  Iowa  543, 
551.  See,  also,  14  Ruling  Case  Law  92G.  The  insurance 
policy  is  to  be  interpreted  according  to  its  character  and 
purpose,  and  in  the  sense  in  which  the  insured  had  reason 
to  suppose  it  was  understood,  ^neck  r.  Travelers^  Ins,  Co. 
88  Hun  94  (34  N.  Y.  Supp.  545) ;  Lord  v,  American  Mut, 
Ace.  Assn.,  89  Wis.  19  (01  X.  W.  293,  26  L.  R.  A.  741). 
See,  also,  14  Ruling  Case  Law  925  et  scq.  The  preposition 
"at"  primarily  signifies  near  to,  or  co-extensive  with.  5 
Corpus  Juris  1422  to  1431 ;  1  Words  &  Phrases  594.  "At 
a  point"  should  be  construed  as  equivalent  to  "at  or  near 
the  point."  5  Corpus  Juris  1435.  They  say  further  that  sev- 
erance at  or  above  the  ankle  should  be  construed  in  the  or- 
dinary and  fair  meaning  of  the  words  used,  and  not  in  an 
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anatomical  or  technical  sense  {Sheanon  v.  Pacific  Mut.  Life 
Ins,  Co.,  77  Wis.  618  [9  L.  R.  A.  685],  1  Corpus  Jnris  417) ; 
and  that  the  provision  in  question  is  reasonably  suscep- 
tible to  two  constructions,  and  that  the  one  most  favorable 
to  the  insured  should  be  adopted.  Peterson  v.  Modem 
Brotherhood,  125  Iowa  562;  Young  v.  Travelers  Ins,  Co,,  80 
Me.  244  (13  Atl.  896).  And  finally  they  contend  that  it 
was  a  question  for  the  jury  to  determine  whether  or  not 
plaintiff  had  lost  the  use  of  his  foot,  and  whether  the 
amputation  or  severance  was  at  or  above  the  ankle.  Moore 
V.  Aetna  Life  Ins.  Co.,  (Ore.)  L.  R.  A.  1915  D,  264;  1  Corpus 
Juris  467;  Beher  v.  Brotherhood  of  R.  Trainmen,  75  Neb. 
183  (106  N.  W.  168) ;  Sheanon  v.  Pacific  Mut.  L.  Ins.  Co., 
77  Wis.  618  (46  N.  W.  799,  9  L.  R.  A.  685).  See,  also,  Lord 
V.  American  Mut.  Ace.  Assn.,  supra. 

In  the  Lord  case,  however,  the  policy  did  not  provide 
for  amputation  or  severance,  but  it  was  argued  by  the  com- 
pany that  such  was  the  meaning  of  the  words  used.  The 
Moore  case  is  as  nearly  in  point  for  appellant's  contention, 
perhaps  more  nearly  so,  than  the  cases  cited  by  appellee 
are  for  its  contention.  The  Moore  case  refers  to  some  of 
the  cases  cited  by  appellee  herein.  The  court  divides  the 
cases  into  three  classes,  and  holds  that  the  Moore  case  does 
not  come  within  any  of  the  three.  In  that  case,  the  pro- 
vision of  the  policy  was  for  the  loss  of  a  hand  by  removal 
at  or  above  the  wrist.  The  bones  of  the  hand  were  removed 
at  the  wrists  except  the  thumb,  and,  as  we  understand  it, 
some  of  the  wrist  bones;  enough  of  the  flesh  of  the  hand 
was  left  to  cover  the  bones  of  the  wrist  in  hardened  callous, 
but  no  more  than  good  surgery  would  require  for  protec- 
tion of  the  bones  of  the  wrist.  The  court  said  that  substan- 
tially nothing  remains  of  plaintiff's  hand  but  a  worse  than 
useless  fragment.  The  court  held  that  the  language  used 
was  reasonably  susceptible  of  two  interpretations,  and  that 
the  doubt  should  be  resolved  in  favor  of  the  insured.  The 
court  said,  further: 

"Let  us  consider  the  relations  of  the  parties,  and  the 
object  which  plaintiff  had  in  view  when  he  took  out  this 
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policy.  He  had  a  good  hand,  against  losing  the  tise  of 
which  he  desired  to  insure.  If  he  had  been  told  the  in- 
tent and  meaning  of  the  policy  was  such  that  if,  in  case 
of  a  necessary  amputation,  the  surgeon  should  leave  some 
useless  shred  of  his  hand,  to  be  a  source  of  annoyance  and 
inconvenience,  and  thereby  his  policy  would  be  practically 
worthless,  does  any  sane  person  believe  for  a  moment  lie 
would  have  taken  out  the  policy?  The  substance  of  what 
he  sought  was  insurance  against  the  possible  loss  of  his 
hand,  as  a  useful  member  of  his  body.  Substantially,  he 
has  lost  his  hand,  by  removal  at  the  wrist.  In  view  of  all 
the  decisions,  it  is  apparent  that  the  words  'by  removal  at 
or  above  the  wrist'  were  introduced  as  a  safeguard  against 
possible  fraud,  and  to  prevent  a  recovery  in  cases  where 
there  had  been  no  substantial  removal  of  the  injured  mem- 
ber; but  here,  the  hand,  aa  a  hand,  is  gone.  Practically,  the 
plaintiff  has  no  hand." 

The  court  refers  to  the  Sneck  case,  as  sustaining  its 
conclusions.  In  the  Sneck  case,  the  provision  was  against 
loss  by  severance  of  one  entire  hand.  The  coiirt  quotes 
from  the  Sneck  case  as  follows: 

"To  require  the  insured  to  submit  to  a  strictly  literal 
interpretation  of  the  contract  prepared  for  him  by  the 
insurer,  without  regard  to  the  purpose  of  the  contract  or 
the  understanding  thereof  by  the  parties,  would  be  to  hold 
that  only  in  case  of  the  severance  of  the  entire  hand  in 
a  most  accurately  anatomical  or  technical  sense,  could  the 
insured  recover,  under  the  clause  of  the  policy.  We  do  not 
believe  that  such  a  conclusion  is  required  in  the  present 
case.  The  term  'entire  hand'  is  to  be  taken  in  its 
general  acceptation  and  ordinary  meaning.  In  constru- 
ing this  contract  the  law  does  not  require  an  injury  which 
comes  within  a  strictly  accurate  and  technical  definition 
of  the  words  employed,  but  one  which  reasonably,  fairly, 
and  practically  comes  within  the  meaning  of  the  terms 
employed,  in  their  general  and  usual  meaning  and  accepta- 
tion. In  a  contract  of  insurance  providing  for  indemnity 
for  the  loss  of  a  limb,  the  compensation  to  be  paid  is  not 
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merely  for  the  physical  pain  of  its  amputation,  bnt  prin- 
cipally for  the  deprivation  of  its  use  as  a  member  of  the 
body.  It  would  seem  to  be  an  extremely  narrow  and 
technical  construction  of  this  contract  to  say  that  only  a 
physical  removal  of  every  particle  of  that  portion  of  the 
human  anatomy  known  as  the  hand,  would  entitle  the 
insured  to  recover  under  the  clause  of  the  policy  now  under 
consideration.  Is  it  not  more  reasonable  and  logical  to 
conclude  that,  in  the  use  of  the  language  above  referred  to,, 
the  'entire  hand/  as  a  part  of  the  human  structure,  is 
considered  in  connection  ^ith  the  use  to  which  it  is 
adapted,  and  the  injury  which  the  loss  of  such  use  would 
entail?  Is  it  not  also  fair  to  assume  that  this  was  re- 
garded by  the  parties  as  the  sense  in  which  the  contract 
was  to  he  understood,  and  was  one  of  the  considerations 
which  influenced  the  insured  to  enter  into  the  contract?" 
We  think  the  Oregon  case  is  the  better  authority,  and 
we  are  inclined  to  follow^it.  The  Sh4*anon  case  is  not  so 
nearly  in  point.  The  provision  there  provided  indemnity 
for  the  loss  of  two  entire  feet.  The  court  held  that  the 
loss  of  the  use  of  the  feet  authorized  a  recovery  though 
there  was  no  amputation. 

There  is  another  consideration,  however,  which  appears 
to  us  worthy  of  consideration,  and  which  seems  not  to 
have  been  considered  in  any  of  the  cases;  and  that  is  the 
construction  of  the  word  "at,"  in  the  term  "at  or  above 
the  ankle,"  and  what  constitutes  the  ankle.  One  deflnition 
of  ankle  is:  "The  joint  which  connects  the  foot  with  the 
leg;  the  tarsus."  Webster's  Dictionary.  Another:  "Tar- 
sus, the  ankle ;  the  Ijones  or  cartilages  of  the  paj*t  of  the  foot 
between  the  metatarsus  and  the  leg,  consisting,  in  man, 
of  seven  short  bones."  Webster's  Dictionary;  Elements  of 
Physiology,  by  R.  T.  Brown,  M.  I).  Another:  "The  bones 
of  the  tarsus,  or  tlie  ankle,  are  seven  in  number."  Encyc. 
Brittannica,  Vol.  1,  page  830  (9th  Ed.).  Another:  "The 
ankle  joint  is  formed  by  the  tibia  and  fibula  above,  and  the 
astragalus  below."  New  International  Encyc,  Vol.  8, 
pages  783,  784.    "The  joint  which  connects  the  foot  with 
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the  leg;  by  extenHion,  the  Hlender  part  of  the  leg,  between 
the  calf  and  the  ankle  joint."  8  New  International  Encyc. 
"The  joint  connecting  the  foot  and  the  leg ;  aliw),  the  promi- 
nence on  either  side  of  it.  2.  The  part  of  the  leg  near  the 
ankle  joint."  Standard  Dictionary.  "The  joint  by  which 
the  foot  is  united  to  the  leg."  American  Encyclopaedic  Dic- 
tionary, Vol.  1.. 

"The  ankle  is  the  joint  which  connects  the  foot  with 
the  leg;  the  slender  part  of  the  leg  between  the  joint  and 
the  calf."    New  Eng.  Dictionary  (Murray,  Oxford). 

"The  ankle  is  a  perfect  ginglymus,  or  hinged  joint.  The 
bones  whicli  enter  into  its  foiination  ai*e:  The  lower  ex- 
tremity and  interval  malleolus  of  the  tibia  and  the  external 
malleolus  of  tlie  fibula  above;  and  the  upper  and  lateral 
articular  surfaces  of  the  astragalus  below."  Human  An- 
atomy, Morris  (B.  Blakiston's  Son  &  Co.)  266  (1898). 

"Foot:  (1)  The  extremity  of  the  leg  below  the  ankle; 
the  part  of  the  leg  which  treads  on  the  ground  in  standing 
or  walking,  and  on  which  the  body  is  supported.  (2)  The 
foot  consists  of  many  bones,  viz.,  seven  bones  of  the  tarsus 
(q.v.),  five  metatarsal  bones,  and  the  phalanges  of  the  toes. 
Essentially,  they  are  homologous  with  those  of  the  hand." 
2  American  Encyclopaedic  Dictionary  1 ;  Hand  Atlas  of 
Human  Anatomy,  Spalteholz,  147,  151. 

"Foot:  The  segment  of  the  limb  of  a  vertebrate  animal 
upon  which  the  body  rests  in  standing;  the  part  below  the 
ankle  (pes)  in  man,  or  below  the  ankle  or  ^Tist  (manus 
or  pes)  in  other  vertebrates.  The  human  foot  consists  of 
three  parts ;  the  ankle,  or  tarsus ;  the  instep,  or  metatarsus ; 
and  the  toes,  or  phalanges."  Standard  Dictionary,  Twen- 
tieth Century  Edition. 

These  definitions  of  ankle  differ.  Some  give  it  as  the 
lower  part  of  the  leg.  If  this  is  accurate,  why  may  it  not 
be  said  to  be  the  upper  part  of  the  foot?  Some  of  the 
definitions  say  it  is  the  joint.  The  joint,  perhaps,  would 
be  more  definite  than  the  ankle;  but  even  "joint"  does  not 
necessarily  mean  the  exact  point  of  articulation.  Other 
definitions  say  it  is  the  tai*sus,  or  that  part  of  the  foot 
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between  the  metatarsus  and  the  leg,  consisting  of  seven 
short  hones.  It  was  some  of  these  seven  bones  that  were 
severed,  or  divided,  in  plaintiff's  foot.  Can  it  be  said  that 
any  of  these  definitions  fix  a  definite  or  precise  point  or 
place,^  when  used  in  connection  with  the  words  "severance 
at  the  ankle?"  It  is  very  clear  to  us  that  none  of  them, 
do  so.  Under  these  definitions,  what  is  the*ankle?  What 
do  the  words  "at  the  ankle"  mean?  Can  it  reasonably  be 
said  that  it  is  plain,  that  there  is  no  doubt  or  ambiguity 
as  to  the  precise  point  where  the  severance  must  be,  so 
that  the  language  used  is  not  susceptible  of  two  construc- 
tions? Clearly  not.  The  language  could  have  been  made 
more  precise  and  specific.  For  instance,  it  could  have  pro- 
vided that  the  severance  should  be  at  the  arliculation  of 
the  lower  end  of  the  leg  bones,  and  the  boiu*  or  bones 
upon  which  they  rest,  or  could  have  used  some  such 
language.  The  use  of  the  words  "at  or  above"  indicates 
quite  clearly  that  no  definite  or  precise  point  of  severance 
was  fixed.  It  could  be  at  or  above.  From  some  of  the 
definitions,  the  bones  that  are  severed  are  a  part  of  the 
ankle.  If  such  bones  at  the  point  of  severance  are* a  part 
of  the  ankle,  then  clearly  the  severance  was  at  the  ankle. 
If  the  bones  severed  are  a  part  of  the  ankle,  they  are  in 
the  ankle,  and  if  in  the  ankle,  it  is,  of  course,  at  the  ankle. 
Furthermore,  we  find  that  the  word  "at"  is  a  preposition 
of  extremely  various  use.  Being  less  restricted  as  to  rela- 
tive positions,  it  may,  in  different  constructions,,  assume 
their  office,  and  so  become  equivalent  to  "in,"  according 
*to  the  context,  or  "in  or  near,"  "near,"  "close  to,"  etc.  5 
Corpus  Juris  1420,  1422. 

We  do  not  hesitate  to  say  that,  since  the  bones  severed 
and  the  point  of  severance  were  a  part  of  the  ankle,  the 
severance  waa  at  the  ankle.  Plaintiff  was  insured  against 
the  loss  of  his  foot.  He  did  lose  his  foot,  by  severance, 
and  the  severance  was  at  the  ankle.  As  has  been  said,  the 
use  of  the  words  "at  or  above"  negatived  the  tliought  of 
a  precise  point,  and  we  find  that  the  use  of  the  word  "at" 
usually  negatives  the  idea  that  precision  or  an  exact  coin- 
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cidence  is  intended,  either  of  place  or  time.  It  is  a  word 
of  great  relativity  and  elasticity  of  meanings  and  is  some- 
what indefinite,  shaping  itself  easily  to  varying  contexts 
and  circumstances.  It  is  not  a  word  of  precise  and  ac- 
curate meaning,  or  of  clean,  clear-cut  definition,  and  it  has 
been  said  that  the  connection  furnishes  the  best  definition. 
The  word  is  not  definitely  locative,  when  applied  to  the 
place  or  location  of  an  object,  and  so  used  is  less  definite 
than  "in"  or  "on,"  having  a  much  wider  signification,  and 
it  may  include  all  that  "in"  would  include,  and  less  than 
"in  and  near."  Its  primary  idea,  as  applied  to  place,  la 
"nearness,"  and  it  is  commonly  used  as  the  equivalent  of 
"near."  5  Corpus  Juris  1422  to  1427.  See,  also,  Old 
Ladies  Home  v,  Hoffman,  117  Iowa  716. 

Of  course,  the  word  may,  under  some  circumstances, 
indicate  a  definite  point  of  time  or  place. 

We  reach  the  conclusion  that,  under  the  evidence,  plain- 
tiflf  lost  his  foot  and  the  use  of  it  by  severance  at  the  ankle ; 
at  least,  it  was  a  question  for  the  jury.  We  hold  that  the 
words  used  as  indicating  the  point  of  severance  are,  at 
the  most,  ambiguous,  and  that,  to  carry  out  the  purposes 
intended,  that  is,  to  pay  indemnity  for  the  loss  of  plain- 
tiff's foot,  it  could  properly  be  found  that  the  severance 
was  at  the  ankle.  It  follows  that  the  court  erred  in  direct- 
ing a  verdict  for  the  defendant.  The  judgment  is  reversed, 
and  the  cause  remanded. — Reversed  and  remanded. 

Weaver,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Henry  Bead,  Trustee,  Appellant,  v.  William  E.  Rousch, 

Appellee. 

APP£ASAKCE:       Converting    Special    into    Gkeneral    Appearance. 

1    An  appearance,  avowedly  for  the  sole  purpose  of  denying  the 

Jurisdiction   of   the    court,   and   supported   by   a   showing    that 

defendant  was  a  nonresident  of  the  state,  and  was  served  with 

process  while  attending  court  in  this  state  as  a  witness  in  an 
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action  between  third  parties,  is  not  converted  into  a  general 
appearance  because  defendant  makes  an  additional  showing 
as  to  a  matter  which  does  not  go  to  the  jurisdiction  of  the 
court, — to  wit,  a  showing  that  an  action  between  the  same 
parties,  involving  the  same  subject-matter,  is  then  pending 
in  the  courts  of  defendant's  residence, — and  prays  lor  a  dis- 
missal of  the  action  in  this  state  on  all  the  grounds  set  forth 
in  the  showing. 

DISBCtSSAI.  AND  NONSXnT:  Belated  Filing  of  Petition— Walyer. 
2  Defendant's  right  to  have  an  action  dismissed  because  the 
petition  is  not  filed  on  or  before  the  time  stated  in  the  notice 
of  suit,  is  in  no  wise  waived  by  the  fact  that  defendant,  in 
attempting  to  make  a  special  appearance,  made  a  general 
appearance,  by  pleading  to  matters  which  did  not  go  to  the 
jurisdiction  of  the  court.     (Sec.  3515,  Code,  1897.) 

Appeal    from    Page    District    Covrt. — E.    B.    Woodruff, 

Judge. 

September  29,  1920. 

Action  at  law  to  recover  judgment  upon  certain  promis- 
sory notes,  payment  of  which,  it  is  alleged,  was,  for  a  valu- 
able consideration,  assumed  by  the  defendant.  Notice  was 
served*  upon  the  defendant  in  Page  County,  Iowa,  on  Sep- 
tember 8,  1919,  to  the  effect  that  a  petition  demanding  such 
recovery  wt)uld  be  filed  in  the  office  of  the  clerk  of  the 
district  court  of  said  county  on  or  before  October  1,  1919. 
The  petition  was  not,,  in  fact,  filed  until  October  2,  1919. 

On  October  21,  1919,  the  defendant,  by  counsel,  filed  a 
paper  entitled  "Special  Appearance  of  Defendant,"  stating 
therein  that  such  appearance  was  for  the  sole  purpose  of 
denying  the  jurisdiction  of  the  trial  court  to  entertain  the 
action.  The  first  reason  or  ground  stated  for  such  objec- 
tion is  to  the  effect  that  defendant  was  then  and  still  is 
a  nonresident  of  Iowa,  having  his  domicile  and  residence 
in  the  state  of  Missouri,  and  that  the  original  notice  in  the 
case  was  served  upon  him  in  the  courthouse  of  Page  County, 
Iowa,    where   he    was    in    attendance   upon    the    district 
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court  of  this  state^  to  testify  as  a  witness,  in  obedience  to 
a  subpoena  issued  in  an  action  then  and  there  pending 
between  third  parties;  by  reason  of  all  of  which  he  was 
exempt  from  liability  to  be  sued  in  the  courts  of  this  state. 
In  the  same  paper  or  pleading,  defendant  further  states 
that  plaintiff's  petition- was  not  then  filed  in  the  court 
below,  nor  was  it  filed  at  any  time  until  after  the  expiration 
of  the  time  fixed  therefor  in  the  original  notice.  Because  of 
the  matters  so  stated,  he  asked  that  the  action  be  dismissed. 

Further  stating  his  objections  to  the  authority  of  the 
trial  court  to  hold  him  liable  to  answer  the  plaintiff's  claim, 
defendant  made  use  of  the  following  language,  to  wit: 

"6^.  That  the  same  identical  cause  of  action  is  now 
pending  in  the  circuit  court  of  Clay  County,  Missouri,  said 
suit  therein  being  entitled,  'Henry  Read,  Trustee,  Plaintiff, 
V.  Wniiam  E.  Roush,  Defendant,'  a  copy  of  the  amended 
petition  filed  therein,  marked  Exhibit  E,  being  duly  cer- 
tified to,  is  attached  hereto  and  made  a  part  hereof,  to- 
gether with  the  certificate  attached  thereto. 

"7.  That  this  court  is  without  jurisdiction  of  said 
cause  of  action,  by  reason  of  the  matters  above  stated  and 
complained  of,  and  as  further  set  forth  in  the  affidavits 
attached  hereto,  in  support  thereof,  and  by  reason  of  the 
matters  referred  to  herein. 

"8.  That  defendant  objects  to  and  complains  that  this 
court  does  not  have  jurisdiction  of  this  cause  of  action  by 
reason  of  all  of  his  objections  and  complaints,  attaches  the 
annexed  affidavits,  and  also  refers  to  the  original  notice 
and  return  of  service  thereof,  and  the  notation  as  to  the 
time  of  filing  of  the  said  petition  and  copy  of  plaintiff  in 
said  action,  as  noted  thereon  by  the  clerk  of  said  court, 
and  the  entry  as  to  the  time  of  filing  said  petition  and  copj 
in  judgment  and  Appearance  Docket  X,  at  page  7493  there- 
of, and  also  to  the  original  subpoena  served  upon  the  said 
William  E.  Roush  in  said  ca«e  of  Grant  Taylor„  Plaintiff, 
V.  A.  T.  Clark,  Defendant,  and  to  the  return  of  service 
thereof,  all  as  filed  in  said  case  of  Grant  Taylor,  Plaintiff, 
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Y.  A.  T.  Clarky  Defendant,  in  the  office  of  the  clerk  of  said 
district  court  of  Page  County,  Iowa.  Wherefore  defendant 
asks  that  the  court  dismiss  said  cauBe  of  action." 

On  consideration  of  the  matters  so  shown  and  conceded, 
the  trial  court  sustained  tho  defendant's  objections,  dis- 
missed the  action,  and  taxed  the  costs  to  the  plaintiff.  From 
this  ruling  and  order,  the  plaintiff  appeals. — Ajjirmed. 

Tmley,  Mitchell,  Pryor  d  Ross,  for  appellant. 

BMnbarger,  Blagg  d  Ellison,  for  appellee. 

Weaver,  C.  J. — The  question  -to  be  decided  is  very  much 

simplified  by  the  appellant's  admission  of  the  fact  that 

defendant  was  a  nonresident  of  Iowa,  at  the  time  original 

notice  was  served  upon  him,  and  was  then 

1.    appbabanck  :      within  the  state  of  Iowa,  in  attendance  up- 
converting  .- 
tpeciai  into        on  court  Under  subpoena  to  testify  as  a 

pearance.  witness  in  another  cause,  and  by  the  fur- 

ther concession  that  the  petition  in  the 
present  case  was  not  filed  within  the  time  stated  in  the 
notice.  Stated  in  the  language  of  counsel  for  the  appellant, 
the  sole  question  now  before  the  court  is  this:  "Is  the 
pleading  which  the  appellee  designated  'Special  Appear- 
ance of  Defendant'  a  special  appearance  or  is  it  an  answer 
or  general  appearance?"  It  is  appellant's  contention  that, 
while  the  defendant's  claim  of  immunity  from  service  of 
process  in  this  state,  under  the  circumstances  named,  may 
be  conceded,  and  while  the  failure  to  file  the  petition  with- 
in the  time  stated  in  the  notice  may  have  entitled  defend- 
ant to  have  the  action  dismissed,  yet  his  allegation  of  an- 
other action  already  pending  in  another  state,  involving  a 
determination  of  the  same  alleged  cause  of  action,  is  in 
the  nature  of  a  plea  to  the  merits  of  plaintiff's  claim,  and 
operates  as  a  general  appearance  to  the  action  and  consent 
to  the  jurisdiction  of  the  court  in  which  such  action  is 
brought. 

I.    While  the  precedents  dealing  with  cases  of  this  kind 
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are  quite  nunierou8,  and  the  holdings  therein  are  involved 
in  no  little  confusion^  the  best  approved  doctrine  supports 
the  reasonable  proposition  that  a  defendant  cannot  be  heard 
to  attack  the  jurisdiction  of  a  court  in  which  he  is  sued, 
and  at  the  same  time  invoke  such  jurisdiction  aMrroativelj 
in  his  own  behalf. 

Under  our  statute,  a  defendant  may  make  a  special 
appiearance  to  an  action  against  him,  for  the  sole  purpose 
of  attacking  the  jurisdiction  of  the  court.  Such  special 
appearance  must  be  announced  at  the  time  it  is  made.  It 
limits  the  objection  to  the  consideration  of  jurisdictional 
matters  only,  and  gives  him  no  right  to  plead  to  the  merits 
of  the  case.     Section  3541,  Code  Supplement,  1913. 

The  defendant  in  this  case  unquestionably  attempted  to 
exercise  this  statutory  privilege,  and  confessedly  did  make 
a  showing  of  at  least  one  sufficient  ground  of  attack  upon 
the  court's  jurisdiction  over  his  person.  The  attempted 
service  upon  him  of  the  original  notice  was  a  clear  viola- 
tion of  his  right  to  immunity  from  such  process.  He  met 
the  attempt  at  the  threshold,  in  the  manner  prescribed  by 
the  statute,  by  announcing  that  he  appeared  for  the  sole 
purpose  of  attacking  the  jurisdiction  of  the  court.  -Such 
being  the  declared  intent  and  purpose  of  his  appearance, 
the  paper  filed  by  him  should  be  given  interpretation  and 
construction  consistent  therewith,  if  it  can  fairly  be  done. 
True,  if,  when  so  read,  it  pleads  matter  which,  in  fairness, 
must  be  deemed  purely  defensive,  or  as  calling  for  the  ex- 
ercise of  the  court's  judicial  authority  to  pass  upon  any 
question  except  its  own  jurisdiction,,  then  the  fact  that  the 
paper  is  entitled  a  '^Special  Appearance,"  instead  of  an 
answer  or  other  pleading,  is  immaterial,  and  ordinarily  the 
appearance  will  be  treated  as  general.  It  seems  to  us  quite 
clear,  in  the  present  case,  that  the  defendant  and  his  counsel 
made  a  good-faith  attempt  to  confine  the  attention  of  the 
trial  court  to  the  single  question  of  jurisdiction.  It  may 
be  that  the  allegation  of  the  pendency  of  another  suil  in- 
Tolving  the  same  subject-matter  would,  in  an  answer, 
amount  to  a  plea  in  abatement;  but  it  does  not  necessarily 
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follow  that  the  iucliiKion  of  such  allegation  In  a  statement 
of  the  defendant's  objections  to  the  court's  jurisdiction  has 
the  effect  to  convert  such  objection  into  a  plea  to  the  merits 
of  the  plaintiff's  demand  for  judgment.  And  this  is  espe- 
cially true  where  no  petition  had  been  filed  to  which  he 
could  be  held  to  answ^er  or  plead.  To  saj  the  least,  the 
matter  so  included  in  the  objection  is  not  inconsistent  with 
the  professed  and  declared  "sole  purpose"  of  the  defendant 
in  attacking  the  court's  jurisdiction.  The  pendency  in  an- 
other state  of  another  action  between  the  parties,  involving 
the  same  subject-matter  of  controversy,  was  alleged,  not  as 
a  defense,  but  as  a  fact  bearing  upon  defendant's  denial  of 
the  district  court's  jurisdiction  to  entertain  the  action  for 
any  purpose.  Whether  such  objection  be  sound  is  im- 
material, if  the  other  ground  of  attack  upon  the  court's 
authority  in  the  premises  is  otherwipe  sustained  by  the 
record.  This  principle  is  recognized  by  the  Illinois  court 
in  Supreme  Hive  Ladies  of  the  Afaccahees  r.  Harrington, 
227  111.  511  (81  N.  E.  533).  There,  the  defendant  specially 
appeared  to  question  the  court's  jurisdiction.  The  objec- 
tion being  overruled,  judgment  was  entered  in  plaintiff's 
favor.  Subsequently,  defendant  moved  the  court  to  expunge 
the  judgment  entry,,  because  of  its  lack  of  jurisdiction  in 
the  premises.  On  appeal,  plaintiff's  contention  that  the  fil- 
ing of  this  motion  had  the  effect  of  a  general  appearance 
to  the  action  was  overrujed  by  the  court,  saying: 

"It  was  wholly  unnecessary  for  the  defendant  to  follow 
up  its  pleas  to  the  jurisdiction  of  the  court  by  objecting  to 
the  subsequent  proceedings  on  the  ground  that  the  court 
had  no  jurisdiction  of  the  person  of  the  defendant;  but, 
since  all  of  these  objections  are  entirely  consistent  with 
appellant's  pleas  to  the  jurisdiction,  it  is  difficult  to  see  how 
they  can  be  held  to  amount  to  a  waiver  of  the  jurisdictional 
question." 

So,  also,  in  Wisconsin  it  is  held  that,  where  defendant, 
specially  appearing,  asks  no  relief  except  such  as  is  con- 
sistent with  want  of  jurisdiction  of  the  courts  over  the 
defendant,  there  is  no  waiver  of  the  objection.    Kingaley  t?. 
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Great  N.  R,  Co.,  91  Wis,  380  (64  X".  W.  lOSG) ;  Sanderson 
t\  OMo  Cent  R,  d  C.  Co,,  61  Wis.  609,  611;  Blackburn  v. 
Sweet,  38  Wis.  578. 

In  determining  whether  an  appearance  by  a  defendant 
is  general  or  special,  the  court  will  look  to  matters  of  sub- 
stance, rather  than  matters  of  form.  Rogers  v.  Penobscot 
Min.  Co,,  28  S.  D.  72  (132  N.  W.  792). 

It  will  also  have  regard  to  the  defendant's  apparent  in- 
tent to  make  a  special  appearance^  if  such  intent  is  evident 
from  the  record.  Crisp  v.  Oochnour,  34  S.  I>.  364  (148  N. 
W.  624) ;  Thomson  t\  McMorran  Mill  Co.,  132  Mich.  591; 
Board  of  County  Com.  v.  Smith,  25  Minn.  131 ;  Woodard 
V.  Milling  Co.,  142  N.  C.  100;  Moore  v.  Blake,  98  X.  Y. 
Snpp.  233. 

Defendant  sought  no  affirmative  relief.  He  did  not 
plead  or  offer  to  plead  defensively  to  the  plaintiff's  claim, 
but,  on  the  contrary,  carefully  restricted  his  appearance, 
as  required  by  the  statute,  to  the  sole  purpose  of  denying 
the  court's  jurisdiction.  The  trial  court  so  treated  the  ap- 
pearance, and  based  its  ruling  dismissing  the  case  on  the 
admitted  fact  of  defendant's  nonresidence,  and  ^plaintiff's 
failure  to  file  his  petition  within  the  period  fixed  by  the 
notice.  For  the  reasons  already  suggested,  we  think  there 
was  no  error  in  the  ruling. 

Nor  is  this  conclusion  to  be  avoided  because  the  defend- 
ant asked  that  the  action  be  dismissed.  A  few  precedents 
may  be  found  to  the  contrary  effect,  but  the  overruling 
weight  of  authority  sustains  our  statement.  The  rule  to 
which  we  adhere  is  eminently  just  and  reasonable,  and  is 
in  clear  accord  with  the  provisions  of  the  statute.  See 
Milwaukee  Elcr.  Co.  r.  FeuchtWagner,  141  Wis.  266  (124 
N.  W.  264);  Kingsley  v.  Great  N.  R.  Co.,  91  Wis.  380; 
Bierce  v.  Smith,  2  Abb.  Pr.  (N.  Y.)  411;  Hamburger  v. 
Baker,  35  Hun  (N.  Y.)  455;  Blackburn  r.  Sweet,  38  Wis. 
578,  580;  Jones  r.  Gould,  (C.  C.  A.)  149  Fed.  l.^S;  Anderson 
V.  Natca,  25  Cal.  App.  151  (143  Pac.  5.55) ;  Flint  r.  Coffin, 
176  Fed.  872  (100  C.  C.  A.  342) ;  Franklyn  v.  Taylor  H.  A. 
C.  Co.,  68  N.  J.  L.  113;  Austin^Mfg.  Co.  v.  Hunter,  16  Okla. 
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86 ;  Little  v.  Harrii^gton,  71  Mo.  390 ;  and  Sallee  v,  Ireland, 
9  Mich.  154. 

The  foregoing  cases  are  not  all  parallel  with  the  one 
before  us,  in  the  facts  considered  or  in  the  manner  in  which 
the  questions  passed  upon  have  arisen;  but,  with  many 
others  which  could  be  cited,  they  do  sustantially  agree  up- 
on the  proposition  that,  so  long  as  the  defendant  confines 
his  special  appearance  to  an  attack  upon  the  court's  juris- 
diction over  his  person,  and  refrains  from  asking  affirma- 
tive relief,  which  can  be  granted  only  on  the  theory  of  the 
existence  of  jurisdiction,,  he  will  not  be  held  to  have  waived 
the  objection  in  support  of  which  he  comes  into  court.  And 
surely,  his  persistent  and  consistent  demand  to  be  dismissed 
from  a  proceeding  to  which  he  has  confessedly  never  been 
lawfully  made  a  party,  ought  not  to  be  denied  without  a 
showing  of  sound  and  cogent  reasons  therefor, — a.  situation 
which  is  not  here  presented. 

The  foregoing  discussion  upon  this  question  whether 
a  motion  to  dismiss  because  of  want  of  jurisdiction  over 
defendant's  person  is  tantamount  to  a  general  appearance, 
does  not  necessarily  control  the  other  question  as  to  the 
effect  of  an  appearance  to  move  a  dismissal  for  failure  to 
file  the  petition.  That  subject  is  considered  in  the  next 
paragraph. 

II.  It  will  be  observed  from  the  statement  of  facts  and 
admissions  of  counsel  that  defendant's,  demand  for  dis- 
missal of  the  proceeding  against  him  is  based,  not  alone 

upon  his  nonresidence,  or  his  immunity  from 
2.    DisMisflAi.        a  suit  of  this  character  while  in  attendance 

AND  Nr»NsrnT :  -     ,  .  ,  , 

bf^infrd  filing      upou  the  courts  of  this  State,  but  also  up- 
waiver.  ou  the  failure  of  the  plaintiff  to  file  his 

petition  in  accordance  with  his  original 
notice.  The  trial  court  ruled  with  defendant  upon  both 
propositions.  These  propositions  are  distinct;  and,  if  the 
ruling  may  be  affirmed  on  either  ground,  it  is  immaterial, 
for  the  purposes  of  this  appeal,  whether  it  may  also  be 
affirmed  on  the  other.  Counsel  on  either  side  have  given 
but  sUght  attention  in  argument  to  the  failure  of  plaintiff 
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to  file  his  petition  in  proper  time^  and  the  principal  dis- 
cnsfiion  has  centered  around  the  question  whether  defend- 
ant  waived  his  jurisdictional  objection.  It  is  manifest,  how- 
ever, that  the  right  of  defendant  to  demand  a  dismissal  of 
the  action  against  him  because  of  the  omission  to  file  the 
petition,  is  not  necessarily  dependent  upon  his  non- 
residence,  or  upon  his  immunity  from  suit  while  in  attend- 
ance upon  court;  and  that  what  might  be  held  a  waiver  of 
his  objection  to  jurisdiction  on  account  of  such  non- 
residence  and  exemption  from  suit  in  this  state,  may 
not  be  a  waiver  of  his  right  to  demand  a  dismissal  of 
the  action  because  the  petition  was  not  filed  in  proper  time. 
The  right  to  raise  the  first  objection  exists  only  because 
of  his  nonresidence„  but  the  second  objection  would  be 
equally  available  to  him,  were  he  a  resident  of  Page  County, 
Iowa,  and  the  service  of  the  original  notice  upon  him  .were 
in  all  respects  r^pilar  and  perfect. 

The  statute  as  to  the  eflfect  of  a  failure  to  file  the  peti- 
tion in  time  provides  that,  if  the  petition  be  not  filed  with- 
in the  period  fixed  by  the  notice,  and  ten  days  before  the 
term,  '^defendant  may  have  the  action  dismissed"  (Code 
Section  3515) ;  and  it  is  a  settled  rule  that  an  appearance 
by  the  defendant  to  demand  a  dismissal  on  this  ground 
will  not  operate  as  a  waiver  of  the  defect  resulting  from  a 
failure  to  file  the  petition.  Cihula  v,  Pitfa  Son^  Mfg,  Co., 
48  Iowa  528;  Moffitt  v.  Chicago  Chronicle  Co.,  107  Iowa 
407,  413;  Paddle  ford  v.  Cook,  74  Iowa  433;  State  v.  Knapp, 
178  Iowa  25. 

It  follows  of  necessity  from  the  admitted  facts  that, 
even  if  we  should  hold  with  plaintiff  that  defendant  did 
waive  his  right  to  immunity  from  suit  in  the  courts  of 
this  state,,  and  did  voluntarily  submit  himself  to  the  juris- 
diction of  the  trial  court  in  this  case,  he  did  not  waive 
his  statutory  right  to  have  the  action  dismissed  on  liis 
motion  because  of  the  failure  to  file  the  petition.  He  did 
make  such  motion,  and  the  court  did  not  err  in  sustain- 
ing it. 
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For  the  reasons  stated,  the  ruling  appealed  from  must 
be,  and  it  is, — Affirmed. 

Evans,  Preston,  and  Salinger,  JJ.,  concur. 


Hattie   S.    Richmond,   Appellant,   v.   First    National 
Bank  op  Plbasantville  et  al.,  Appellees. 

BANES  AND  BANEINa:     Conversion  of  Deposit  Certificate.     The 

1  wrongful   act   of   a   bank   in    retaining   certificates   of    deposit 
,  and    refusing   payment   thereon    to   the   owner   amounts   to   a 

conversion,  yet  all  damages  are  satisfied  by  returning  the 
certificates  to  the  owner,  with  interest  thereon  for  the  period 
of  wrongful  detention. 

OIFTS:     Unnatural  Oift  as  Bearing  on  Mental  Competency.    While 

2  a  certain  showing  of  mental  weakness  due  solely  to  physical 
infirmity  of  the  donor  may  be  insufficient  to  present  a  jury 
question  on  the  issue  of  mental  competency,  yet  such  showing 
may  be  amply  sufficient  when  aided  by  a  showing  that  the 
gift  in  question  was  most  unreasonable  and   unnatural. 

Appeal    from    Marion   District    Court, — Lorin    N.    Hays, 

Judge. 

September  29,  1920. 

Appellant,  Hattie  S.  Richmond,  claims  that  the  defend- 
ant bajik  converted  certain  certificates  of  deposit  trans- 
ferred to  her  by  her  father.  The  administrators  above 
named  inteiTened,  claiming,  among  otlier  things,  that  the 
certificates  belonged  to  the  estate  of  the  plaintiff's  father, 
because  he  was  mentally  incapable  to  make  the  transfer. 
There  was  verdict  and  judgment  against  the  plaintiff,  and 
she  appeals. — Affirmed. 

W,  H,  Lyon,  for  appellant. 

Vander  Ploeg  d  Johnson,  for  appellees. 
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Salinger^  J. — I.  The  appellant  bases  her  claim  that 
the  bank  was  guilty  of  conversion  on  the  fact  that  her 
father,  W.  A.  Scott,  by  indorsement  transferred  to  her  cer- 
tain certificates  of  deposit  issued  by  the  defendaat  bank; 
that  the  bank  refused  to  pay  the  same  when  presented  by 
her;  and  that  it  has  refused  to  return  same  to  her^  and 
still  retains  them. 

If  she  was  lawfully  the  owner  of  the  certificates,  aud 
the  bank  has  done  what  she  charges,  its  acts  would  con- 
stitute a  technical  conversion,  and  create  the  possibility  of 

nominal  damages.    They  would  be  nominal 

1.  Banks  and       only,  because,  on  payment  of  interest  for 
converBion  of     the  time  the  certificates  were  wrongfully 

deposit  ,  ^         ^ 

Certificate.  detained,  there  could  be  no  substantial  in- 

jury caused  by  the  detention.  The  defend- 
ant stands  as  if  an  interest-bearing  note  were  wrongfully 
detained,  but  finally  surrendered.  For  all  practical  pur- 
poses, the  bank  stands  indifferent  between  the  real  con- 
tenders; for  it  is  willing  to  return  the  certificates  to  the 
one  who  shall  be  found  by  the  court  to  be  entitled  to  them, 
on  determination  of  intervention. 

II.  The  widow  of  W.  A.  Scott,  as  administratrix,  and 
Metcalf,  as  administrator,  have  intervened,  and  say  that 
the  certificates  belong  to  the  estate  of  the  decedent,  W. 

A.  Scott,  because,  even  if  it  were  conceded 

2.  Gifts:  un-       that  he  indorsed  the  same  to  the  plaintiff, 
as  bearing         he  was,  at  the  time,  mentally  incompetent. 

on  mental  ^  ». 

competency.  If,  then,  the  jury  can  be  sustained  in  find- 
ing, as  it  did  find,  that  Scott  was,  at  said 
time,  incapable,  that  ends  the  controversy.  In  that  event, 
plaintiff  cannot  maintain  conversion,  because  she  does  not 
own  the  certificates;  and  the  bank  is  content  with  said 
finding,  and  stands  ready  to  satisfy  the  interveners,  by 
turning  said  certificates  over  to  them. 

Holding,  then,  tJiat  the  jury  could  ^find  such  alleged 
mental  incapacity  would,  since  it  is  not  claimed  the  trans- 
fer was  on  consideration,  and  since  no  innocent  purchaser 
is  involved,,  be  decisive;  and  whether  the  jury  can  be  sus- 
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tained  in  making  such  finding  is,  therefore,  the  inquiry  first 
in  order. 

We  agree  with  appellant  that  the  mere  impairment  of 
physical  powers  by  age,  and  the  incident  loss  of  mental 
vigor,  are  not  enough  to  show  incapacity  to  direct  the  busi- 
ness of  determining  the  disposition  of  property  among  one's 
children  {Slaughter  v.  McManigal,  138  Iowa  643) ;  and  that, 
as  a  general  rule,  the  decreased  bodily  and  mental  powers 
incident  to  advanced  years  do  not,  in  the  absence  of  ab- 
normal conditions,  constitute  unsoundness  of  mind,  within 
the  meaning  of  the  law  (McOuire  v.  Moorhead,  151  Iowa 
25) ;  and  that  mere  mental  weakness,  not  due  to  mental 
disease,  but  solely  to  physical  infirmity,  does  not  constitute 
mental  unsoundness  (Speer  v.  Speer^  146  Iowa  6) ;  and  that 
physical  weakness  would  not  incapacitate,  unless  mental 
weakness  is  shown  as  a  resultant  condition  of  the  physical 
weakness  {In  re  Estate  of  Workman,  174  Iowa  222). 

But,  applying  these  rules  of  law„  Is  there  not  enough 
to  make  mental  capacity  a  jury  question?  Grant,  that,  up 
to  the  time  this  controversy  was  initiated,  the  competency 
of  W.  A.  Scott  to  transact  his  own  business  affairs  had 
never  been  questioned  by  the  defendant  bank  or  anyone 
else;  grant  that  the  bank  cannot  be  its  own  jury,  and  de- 
fend its  refusal  to  surrender  the  certificates  to  the  plaintiff 
by  declaring  that  her  father  was  mentally  incompetent, — 
and  still  the  question  remains  whether  the  evidence  was 
such  as  that  we  may  not  disturb  the  finding  that  W.  A. 
Scott  was  mentally  incapable  to  make  an  effective  transfer. 

Interveners  have  the  burden  of  proof  on  this.  Witnesses 
called  by  them  said  that,  a  few  days  before  his  death,  Scott 
was  in  bed;  that  his  voice  and  he  himself  were  weak;  and 
that  his  physical  condition  was  poor.  One  witness  says 
Scott  was  sick,  a  good  deal  of  the  time,  and  she  had  seen 
him  fall,  and  helped  him  up.  Two  of  the  witnesses  said 
they  had  seen  Scott  fall,  and  had  to  help  him  up.  Another 
witness  saw  him  fall  once;  but  this  time,  he  got  up  witli- 
out  help.     Neither  of  these  witnesses,  however,  said  any- 


Sept.  1920]      BrcHMOND  v.  First  Nat,  Bank  707 

thing  with  reference  to  mental  weakness  or  impairment. 
Though  Scott  was  86  years  old,  it  may  be  granted  that  all 
preceding  will  not  sustain  the  finding  of  mental  inability 
to  make  a  gift  to  a  daughter,  by  indorsing  certificates  of 
deposit  to  her.  But»  in  addition,  there  was  testimony  from 
which,  if  believed  by  the  jury,  it  could  find  that  Scott  was, 
for  a  year  before  his  death,  unable  to  dress  himself,  or  care 
for  himself  in  any  manner;  that,  if  he  went  outside  the 
house,  he  would  fall,  and  it  was  necessary  for  his  wife  or 
neighbors  to  come  to  his  assistance ;  that  he  would  get  lost 
in  his  own  home,  and,  at  the  time  when  plaintiff  was  at  his 
home,  he  was  so  weak  that  he  was  unable  to  feed  himself, 
or  raise  his  hand  for  that  purpose ;  that  he  was  as  helpless 
as  a  child ;  that,  during  this  time,  he  was  unable  to  write ; 
and  that  this  condition  had  existed  for  some  two  or  three 
weeks  prior  to  his  death,  and  during  all  the  time  that  his 
daughter  was  with  him. 

There  was  testimony  upon  which  the  jury  could  find 
that,  for  six  months  prior  to  the  transaction  involved  here, 
Scott  had  been  confined  to  the  house,,  most  of  the  time  in 
bed,  from  which  he  could  not  arise  without  assistance;  that, 
when  the  witnesses  went  into  his  room,  he  had  so  far  lost 
consciousness  and  mind  that  he  did  not  realize  they  were 
in  the  room;  that,  shortly  before  plaintiff's  visit,  one  of 
the  neighbors  went  to  assist  his  wife  in  bathing  him,  and, 
although  he  was  in  a  filthy  condition,  he  refused  to  permit 
this,  and  the  effort  was  abandoned,  because  of  his  struggles, 
and  because  they  did  not  want  to  wear  him  out  This  was 
shortly  before  the  time  plaintiff  arrived  at  his  home. 

Grant,  for  the  sake  of  argument,  that  all  that  precedes 
still  does  not  make  a  jury  question  of  mental  capacity  to 
make  the  alleged  gift.  But  what  shall  be  said  of  unreason- 
ableness and  the  unnatural  character  of  the  gift?  True,  one 
who  is  competent  may  make  an  unreasonable,  and  even  an 
utterly  unnatural,  disposition  of  his  property.  But  that 
is  so  only  if  he  is  competent.  But,,  when  the  question  is 
whether  he  is  competent,  then  the  fact  that  he  deals  with 
his  property  in  an  unnatural  manner  will,  when  added  to 
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such  testimony  as  has  been  adverted  to,  warrant  a  jury  in 
finding  that  the  party  was  incapable  of  transacting  busi- 
ness and  of  disposing  of  his  property.  An  unnatural  and 
unreasonable  disposition  of  property  may  be  shown,  ajs  bear- 
ing on  the  issue  of  mental  condition.  Manatt  v.  Scott,  106 
Iowa  203 ;  Bevcr  v.  Span^ler,  93  Iowa  576. 

What  warrant  had  the  jury  for  concluding  that  the 
alleged  gift  was  both  utterly  unreasonable  and  unnatural? 
If  it  believed  the  testimony,  it  could  find  that  Scott  had 
no  property,  except  the  certificates  arid  an  undivided  half 
of  a  small  homestead,  worth  about  f  600.  It  could  find  that 
the  daughter  who  now  claims  all  of  the  father's  property 
was  never  at  the  home,  never  assisted  in  caring  for  her 
father  until  a  few  days  before  his  death,  and  that  the 
transfer  to  her  was  made  a  few  days  after  her  arrival.  Her 
father  had  seven  children  other  than  plaintiff,  and  there  is 
nothing  to  show  that  she  had  a  different  or  other  claim 
upon  him  than  had  any  of  his  other  children.  He  left  a 
widow,  who  had  married  him  when  he  was  a  very  old  man; 
and  the  jtiry  could  find  that  the  wife  cared  for  him  as  a 
nurse„  during  the  last  six  or  seven  years  of  his  life,  when 
he  required  almost  constant  nursing  and  care.  This  gift 
gave  none  of  the  other  children  anything.  Not  a  doUap 
went  to  his  widow  from  his  estate,  and  not  enough  was  left 
in  the  estate  to  pay  the  decedent's  funeral  expenses. 

It  would  be  truly  a  usurpation  of  power  for  this  court 
to  disturb  the  finding  of  the  jury  on  this  record. 

As  said,  if  this  finding  must  stand,  the  conversion 
action  fails  for  want  of  title  in  the  plaintiff.  It  follows, 
judgment  below  must  be  and  the  same  is — Affirmed, 

Weaver,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 
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John    D^    Spitlbb,   Appellee^   v.    Pbrry    Town   Lot    and 

Impbovembnt  Company,  Appellant. 

VSNDOB  AND  PTJBOHASEB:     Delay  as  Barring  Rescission.     The 

1  right  of  a  purchaser  of  property,  even  though  it  be  non- 
perishable — real  estate — to  rescind  the  contract  for  false  repre- 
sentations, howsoever  reprehensible,  is  waived,  as  a  matter 
of  law,  by  a  delay  of  a  full  year  after  acquiring  full  knowl- 
edge of  all  material  facts. 

TBIAIi:    Submission  of  Established  Defense.    The  vice  of  submitting 

2  to  the  jury  an  unquestionably  established  defense  is  not  cured 
by  the  fact  that  the  instructions  were  correct  in  form. 

VENDOR  AND  FURCHASER:     Rescission — ^Nonprejudice  as  Avoid- 

3  Ing  Delay.  Vendee's  failure  to  attempt  rescission  of  a  con- 
tract of  purchase  for  a  full  year  after  securing  full  knowledge 
of  all  the  facts,  may  not  be  avoided  by  the  fact  that  vendor 
has  not  been  prejudiced  by  the  delay.  For  a  much  greater 
reason,  there  Is  no  avoidance  when  vendor  has,  in  the  mean- 
time, lost  the  rent  of  the  property,  and,  in  case  of  rescission, 
must  lose  the  "wear  and  tear"  on  the  property,  for  which 
rent  vendee  makes  no  money  tender  until  after  suit  brought. 

VENDOR  AND  FORCHASER:     Ratification  of  Contract.    A  vendee 

4  may  not  rescind  a  contract  of  purchase  on  which  he  has  made 
a  payment  at  a  time  when  he  knew,  or  ought  to  have  known, 
the  truth  of  all  relevant  facts. 

Appeal   from    Perry    Superior    Court, — W.    W.    Cardbll, 

Judge. 

Sbptbmbbb  29,  1920. 

Suit  to  rescind  on  account  of  fraudulent  representa- 
tions,  alleged  to  have  induced  plaintiff  to  purchase  certain 
town  lots.  He  hajs  recovered  the  purchase  price,  and  de- 
fendant appeals. — Reversed. 

Dugan  d  Dugan,  for  appellant. 
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TJios.  M,  Tiernan  and  W.  H,  Winegar,  for  appellee. 

Salinger,  J. — I.    We  shall  •assume  that  the  representa- 
tions which  the  appellee  relies  npon  are  actionable,  false 
representations.    These  seem  to  be  that  the  defendant  com- 
pany falsely  represented  to  plaintiff,  when 
1.  vkndor  AND       he   purchased    the   lots:    (1)    that,    within 
(fpiBv  89  two  years  thereafter,  a  street  railway  would 

roRcission.  be  constructed   and  operated  between  the 

main  business  portions  of  Perry  and  the 
Dilenbeck  Addition,  lying  to  one  side  of  the  city;  (2)  that  a 
contemplated  steel  plant,  then  in  the  course  of  construc- 
tion, would  be  finished,  and  would  employ  a  certain  number 
of  men  that  would  live  in  the  addition;  (3)  that  a  college 
would  be  constructed  and  in  operation  on  a  definite  loca- 
tion in  said  addition.  We  shall  further  assume  that,  in 
reliance,  the  plaintiff  purchased  at  a  price  the  lots  would 
be  worth  with  said  improvements  constructed,  and  in  oper- 
ation. The  avoidance  presented  by  defendant  is  that  plain- 
tiff has  forfeited  the  right  to  rescind,  because  he  has  waited 
an  unreasonable  length  of  time  after  discovering  the  alleged 
fraud,  before  he  attempted  to  rescind.  The  appellant  com- 
plains that  this  avoidance  was  submitted  to  the  jury,  and 
says  said  defense  was  established,  as  matter  of  law.  Ap- 
pellee answers  that  whether  there  had  been  such  unreason- 
able delay  was  fairly  a  jury  question,  and  that  the  jury 
could  find,  as  it  did  find.,  that  notice  of  rescission  was 
served  soon  after  plaintiff  learned  definitely  that  said 
representations  were  not  to  be  complied  with.  Appellee 
tells  us  there  might  be  some  merit  in  the  claim  of  appellant 
if  it  had  clean  hands,  but  that  the  defense  or  avoidance  is 
not  available,  because  the  cry  of  "unreasonable  delay"  is 
made  "in  order  to  cover  the  dirt  and  grease  of  fraud  and 
deception  upon  his  own  hands,"  that  appellant  should  re- 
ceive slight  consideration,  "blackened  as  it  is  with  its 
fraud  and  deception,  with  no  other  defense  than  simply 
that  its  victim  did  not  act  with  the  same  promptness  and 
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capacity  that  a  captain  of  industry  like  the  president  of 
the  appellant  company  might  have  used*" 

In  every  case  where  it  was  held  rescission  wais  barred 
for  delay,  it  may,  perhaps,  have  been  possible  to  say  that 
it  enabled  the  other  party  "to  enjoy  the  fruits  of  its  fraud 
and  misrepresentations  simply  because  its  victims  did  not 
realize  as  quickly  as  the  other  party  did,  that  he  was  be- 
ing defrauded."  The  remedy  of  rescission  may  not  be  availed 
of  even  though  the  thing  sought  to  be  rescinded  is  a  fraud 
committed  by  the  other  party.  It  must  necessarily  fol- 
low, then,  that,  if  there  was  unreasonable  delay,  that  will 
defeat  rescission  although  the  other  party  does  not  have 
"clean  hands."  The  existence  of  such  uncleanliness  will  not 
bar  the  defense  of  unreasonable  delay  in  rescinding.  With 
what  the  effect  of  a  fraud  may  be  where  he  who  commits 
it  is  seeking  affirmiitive  relief,  is  a  question  we  do  not  have 
to  deal  with  on  this  appeal. 

la 

Appellee  argues  that  appellant  cannot  complain  that 

his  defense  was  not  submitted  to  the  jury,  because  the 

question  of  reasonable  time,  waiver,  and  estoppel,  urged 

'  - '   '  i  3i     by  appellant  in  answer,  were  submitted  in 

^'  mfs^on  of**        proper  instructions.    How  does  that  sustain 

dSenM*'^^  submission  to  the  jury?    If  the  defense  was 

established  as  matter  of  law,  it  should  not 
have  been  submitted  to  the  jury  at  all.  And  it  is  no 
answer  that  the  instructions  which  submitted  it  were  cor- 
rect in  form. 

II.  It  is  elementary  that  any  acts  on  part  of  the  buyer 
which  clearly  indicate  an  attempt  to  abide  by  the  contract 
of  sale  are  evidences  of  affirmance  of  the  contract,  and  work 
a  waiver  of  the  right  to  rescind.  39  Cyc.  1292.  But  whether 
such  acts  are  sufficient  to  establish  either  affirmance  or 
waiver  is  ordinarily  a  jury  question.  We  have  held  that 
the  question  of  reasonable  time  is  always  for  the  jury, 
where  there  is  a  dispute  in  the  facts,  if  under  circumstances 
the  jury  would  be  warranted  in  holding  the  rescission  to 
be  within  a  reasonable  time.     Mattauch  v.  Riddell  Auto, 
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Co,y  138  Iowa  22,  24.  We  do  not  challenge  the  correctneBs 
of  the  statement  in  Duetzmann  v.  Kuntze,  147  Iowa  158, 162, 
that  '^what  is  a  reasonable  time  necessarily  depends  on  cir- 
cumstances." But  most  fact  issues  on  the  law  aide  are 
for  the  jury.  Nevertheless,  any  fact  question  may,  in  the 
absence  of  conflict,  become  a  law  question.  And  we  have 
held  that,  on  some  states  of  evidence,  the  very  question  at 
bar  will  become  one  for  the  court.  In  Moore  r.  Hotce,  115 
Iowa  62„  65,  we  said : 

^'Sometimes  this  question  as  to  what  is  a  reasonable  time 
is  for  the  jury;  but  we  have  no  hesitancy  in  saying,  as  a 
matter  of  law,  that  the  retention  of  the  retail  stock  of 
goods,  and  the  sale  therefrom  in  the  ordinary  course  of 
business  and  appropriating  the  proceeds  thereof,  for  nearly 
four  months  after  acquiring  knowledge  of  the  alleged  fraud, 
will  preclude  a  subsequent  rescission  of  the  contract.  Such 
treatment  of  the  property  is  an  unequivocal  election  to 
accept  the  goods  and  carry  out  the  contract.  Taking  any 
benefit  or  changing  the  condition  of  the  property  bought 
after  learning  of  the  fraud,  has  been  adjudged  a  waiver 
of  the  right  to  rescind." 

In  Mattauch  v,  Riddell  Auto.  Co.,  138  Iowa  22,  appellant 
bought  an  automobile  in  August,  1905.  In  September  fol- 
lowing, he  had  made  up  his  mind  the  machine  was  not 
satisfactory,  and  didn^t  work ;  in  December,  he  offered  to  re- 
scind, by  tendering  a  return,  and  this  court  said: 

''Counsel  for  appellant  contend  that  the  question  as  to 
reasonable  time  is  for  the  jury;  but,  where  there  is  no 
conflict  in  the  evidence  as  to  the  facts,  and  it  appears  that 
the  time  which  has  elapsed  between  a  knowledge,,  on  part 
of  the  buyer,  of  the  defects  in  the  article  warranted,  and  the 
time  of  the  attempted  rescission,  is  so  great  that  under 
no  circumstances  appearing  in  the  evidence  the  jury  would 
be  warranted  in  holding  the  rescission  to  be  withih  a  rea- 
sonable time,  the  court  may  decide  the  question  as  a  matter 
of  law,  and  deny  plaintiff  relief  on  the  theory  of  rescis- 
sion," 

And  we  do  not  deem  it  to  be  controlling,  but  merely 
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adventitions,  that,  in  the  cases  where  such  delay  has  been 
held  to  be  unreasonable  as  matter  of  law,  there  was  most 
often  involved  property  that  was  more  or  less  perishable; 
nor  that  the  ownership  was  constantly  changing,  for  which 
reason  it  was  impossible  to  place  the  parties  in  statu  quo. 
We  rule  there  may  be  cases  wherein  it  may  be  held,  as  mat- 
ter of  law,  that  the  delay  was  unreasonable,  even  though 
the  property  was  not  perishable,  and  was  not  constantly 
changing  hands. 

III.  This  brings  us  to  the  substance  of  the  appeal. 
Appellee  says  that  these  representations  were  not  as  to 
existing  facts,  but  statements  as  to  what  was  to  occur  in 
the  future.  He  concedes  that,  if  the  representations  had 
been  as  to  existing  facts,  then,  immediately  on  discovery 
of  their  falsity,  it  would  have  been  his  duty  to  rescind 
promptly.  But  he  argues  that,  as  these  representations 
deal  with  the  future,  it  might,  in  certain  circumstances, 
remain  an  open  question,  even  after  discovery  of  falsity, 
whether  the  thing  represented  might  not  still  come  true 
later.  Appellee  concedes  that  two  years  was  the  time  limit 
for  testing  out.  He  says  one  of  the  representations  was 
that  a  street  railway  would  be  built  and  in  operation  with- 
in two  years  from  the  time  of  the  contract.  He  concedes 
this  time  has  expired  about  a  ye^^r  before  the  rescission. 
His  attempted  avoidance  is  that  the  railway  company  had 
some  material  on  the  ground,  and  that  he  ^^no  doubt  hoped 
each  day  to  see  the  operation  of  construction  l^egin,.  and, 
naturally  relying  upon  the  integrity  of  the  officers  of  the 
appellant  company,  would  delay  rescinding,  giving  them  all 
the  chance  possible." 

Surely,  all  this  did  not  justify  waiting  a  year  after  it 
was  known  that  the  railroad  was  neither  built  or  in  oper- 
ation. The  representations  as  to  the  steel  plant,  appellee 
meets  by  saying  that  the  building  w^as  actually  constructed, 
"and  was  still  upon  the  premises^  being  operated  more  or 
less  in  the  winter  of  1916,  a  very  short  time  before  rescis- 
sion, and  the  evidence  shows  that  there  was  no  attempt  to 
wreck  the  steel  plant  construction  until  the  winter  of  1916.** 
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If  the  building  was  "actually  constructed,"  there  was  no 
false  representation.  If  it  was  not  constructed, — if  there 
was  no  "steel  plant"  within  the  meaning  of  the  representa- 
tion (a  plant  employing  200  men), — then  action  was  de- 
layed much  too  long  to  justify  rescission,  even  though  there 
was  no  attempt  to  wreck  what  construction  was  on  the 
ground.  With  another  representation,  the  one  that  a  col- 
lie would  be  erected,  constructed,  and  in  operation,  ap- 
pellee deals  in  like  manner.    He  says : 

"The  lots  upon  which  it  was  represented  the  college  was 
to  be  constructed,  were  still  there,  and  apparently  still 
owned  by  Jones,  who  was  to  construct  the  college.  The  ap- 
pellee would  have  in  mind  many  things  that  might  delay 
the  construction  of  a  collie,  and  would  naturally,  under 
the  circumstances,  wait  until  all  hopes  had  vanished." 

The  most  remarkable  avoidance  is  this : 

"Certain  persons  who  had  purchased  lots  brought  suit 
in  the  Supreme  Court  for  damages  on  account  of  the  same 
alL^ed  fraudulent  representations.  Opinions  in  these  suits 
were  handed  down  in  the  Supreme  Court  in  October,  1916, 
some  six  months  after  the  rescission  by  this  appellee.  As 
the  appellant  company  in  each  case  was  disputing  the  ques- 
tion of  false  representations  and  the  right  of  rescission. . 
this  appellee  could  not  be  positive  that  he  had  a  suit  upon 
that  ground  until  the  Supreme  Court  had  handed  down  its 
opinion,  which  was  some  six  months  after  rescission  by  this 
appellee." 

In  other  words^  appellee  should  be  excused  for  delaying 
a  rescission  because  he  was  moved  to  wait  on  a  decision  of 
this  court  as  to  what  his  rights  were.  Unfortunately,  he 
did  rescind  some  six  months  before  he  had  that  information. 
If  he  was  moved  to  rescind  six  months  before  the  opinion 
was  filed,  why  was  he  not  moved  to  act,  say,  a  year  before 
the  opinion  was  filed?  We  are  firmly  persuaded  that,  if 
the  plaintiff  had  knowledge  that  the  allied  and  so-called 
representations  were  false,  he  delayed  action  so  long  as  that 
the  particular  remedy  of  rescission  is  not  available  to  him. 

IV.    What  of  knowledge? 
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In  the  spring  of  1915,  both  plaintiff  and  his  wile  knew 
that  suits  had  been  begun  against  this  present  defendant  to 
recover  damages  for  buyers  of  lots,  on  the  ground  thiat  said 
railway  had  not  been  built,  and  that  there  were  misrepre- 
sentations as  to  the  collie  and  the  steel  plant.  One  Kirk- 
wood  is  a  close,  personal  friend  of  plaintiff's.  In  January, 
1915,  and  during  the  spring  of  1915,  Kirkwood  and  others 
sued,  as  aforesaid,,  and  asked  return  of  their  purchase 
money.  At  the  time  stated,  Kirkwood  talked  these  matters 
over  with  plaintiff.  He  told  plaintiff  the  grounds  on  which 
he  (Kirkwood)  would  aak  ar  recovery.  These  suits  were 
tried,  and  had  newspaper  publicity.  In  them,  Jones  testi- 
fied he  had  no  intention  to  build  a  college,  and  had  given  up 
the  plan.  At  the  time  of  the  talks  with  Kirkwood,  it  was 
commonly  known  that  the  steel  plant  had  shut  down ;  com- 
monly known  that  a  receiver  for  it  had  been  appointed, 
about  August  or  September,  1914,  and  on  the  grounds  of 
insolvency;  that  the  so-called  plant  was  operated  by  the 
receiver  until  the  early  part  of  November,  1914,  and  was 
at  that  time  advertised  for  satle. 

There  is  controversy  on  whether  the  attempt  to  rescind 
was  made  April  6, 1916,  or  in  May,  1917.  Appellee  made  no 
offer  to  make  allowance  for  use  of  the  property  occupied  by 
him,  or  to  account  for  any  rent,  until  the  first  trial  of  the 
cause.  On  this  theory  is  founded  the  claim  that  no  rescis- 
sion was  attempted  until  May„  1917.  At  all  events,  rescis- 
sion was  not  attempted  earlier  than  April  6, 1916,  and  there 
is  good  ground  to  claim  that  no  proper  attempt  was  made 
until  May,  1917. 

V.  Appellee  says  the  property  was  real  estate;  that  it 
was  used  only  as  a  residence;  that  the  evidence  shows  it 
was  in  as  good  condition  when  the  offer  to  rescind  was  made 

as  it  would  have  been  in  if  appellee  had 

3.    VENDOR  AND      ^^cd  sooucr ;  that  it  appears  that,  when  ap- 

J'escfssk)n'^'' "      P^U^e  left  the  premises,  he  lodged  the  house 

ns^avoidfii^^      carcfuUy,  and  that  his  Wife  swept  it  9.II  over, 

delay.  and  left  it  in  a  clean  condition.    But,  while 

appellee  claims  that  the   premises,    at   the 
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time  when  rescission  was  attempted,  or  when  he  abiEindoned 
the  premises,  were  in  the  same  condition  in  which  he  re- 
ceived them,,  he  does  make  the  qualification,  '^except  usual 
wear  and  tear."    Upon  this  comes  the  ultimate  argument: 

^'The  appellant  wsus  in  the  same  position  if  the  offer  of 
rescission  had  been  accepted  at  the  time,  the  rescission  was 
made,  as  at  any  previous  time." 

Appellee  argues  that,  in  some  of  the  cases  cited  by  ap- 
pellant, personal  property  more  or  less  perishable,  and  the 
ownership  of  which  was  constantly  changing,  were  involyed. 
To  that  argument  we  have  just  spoken.  He  argues  further 
that,  because  he  locked  the  house  when  he  left  it,  and  it  was 
swept  and  left  clean,  and  because  there  was  no  depreciation 
except  usual  wear  and  tear,  therefore  appellant  cannot 
claim  that  he  had  been  put  in  worse  position  by  delay,  or 
that  he  had  not  received  the  property  back  in  the  condition 
that  it  was  when  appellee  took  possession  of  it.  The  con- 
cluding assertion  is: 

^'The  appellant  was  in  the  same  position  he  would  have 
been  if  the  offer  of  rescission  had  been  accepted  at  the  time 
the  rescission  was  made  as  he  has  been  at  any  previous 
time." 

The  alleged  fraud  was  discovered  early  in  the  year  1915. 
No  tender  of  rent  was  made  until  May,  1917,  and  then  only 
after  suit  had  been  begun  by  plaintiff.  No  offer  to  pay  for 
wear  and  tear  was  ever  made.  There  was,  therefore,  no  offer 
to  place  the  defendant  in  statu  quo.  If  the  argument  made 
is  sound,  it  might  be  made  with  equal  force  if  plaintiff  had 
retained  possession  for  five  or  six  years  more,  making  no 
change  except  such  as  is  occasioned  by  '^usual  wear  and 
tear."  Not  only  is  prejudice  presumed  from  such  long  delay 
as  exists  here,  but  it  is  self-evident  that  there  was  prejudice; 
First,  there  was  the  usual  wear  and  tear.  Second,  the  re- 
taining the  property  was  necessarily  an  interference  with 
the  right  to  sell„  or  exercise  dominion  over  it. 

And,  so  far  as  waiver  is  concerned,  the  basis  of  the  law 
is  not  prejudice.  The  rule  there  rests  on  the  reasoning  that, 
where  one  voluntarily  elects  to  carry  out  a  contract,  and  to 
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retain  possession  or  benefits  under  it^  he  has  conclusively 
elected  to  seek  compenBation  for  the  fraud  by  suit  for  dam- 
ages; has  elected  to  affirm  the  contract,  and  to  place  him- 
self, with  reference  to  the  fraudulent  representations,  pre- 
cisely as  though  he  had  accepted  his  bargain  and  demanded 
that  he  should  have  the  full  benefit  of  it  by  retaining  the 
property,  and  have  added  to  this  such  damages  as  will  put 
him  in  the  same  position  he  would  have  been  in  had  the 
representation  been  true.  See  Bean  v.  Bickley,  187  Iowa 
689. 

On  March  31,  1915,  when  plaintiff  made  the  last  pay- 
ment of  |100,  he  knew,  or  ought  to  have  known,  of  all  the 
4    Vendor  and      f^-cts  and  things  of  which  he  is  now  com- 
Stific"^tion'      plaining;  and,  if  this  is  so,  there  is  both 
of  contract.       ratification  and  waiver. — Reversed. 

Wbavbb^  C.  J.,  Evans  and  Prsston^  J  J.,  concur. 


Westbbn  Fruit  &  Candy  Company  et  aL,   Appellants,  v. 
Harry  J.  McFarland  et  al..  Appellees. 

NEW    TBIAL:      Petition   for   Kew   Trial-— Discretion.     Conceding, 

1  arguendo,  that  the  court  has  a  discretion  In  granting  a  new 
trial  on  petition,  yet  such  discretion  may  not  be  carried  to 
the  extent  of  granting  a  new  trial,  in  the  absence  of  substan- 
tial proof  of  the  allegations  of  the  petition.  Evidence  held 
wholly  insufficient  to  establish  either  fraud  in  obtaining  a 
default  or  a  custom  alleged  to  have  been  violated  in  entering 
the  default. 

CEBTIOBABI:     Judgment  as  Adjudication.    A   Judgment,   on   cer- 

2  tiorari,  that  a  default  had  been  set  aside  in  an  improper 
manner — ^without  application  or  hearing — is  no  impedimeni 
to  the  setting  aside  of  such  default  in  a  proper  manner. 

AFPEAIi  AND  EEBOB:     Law  of  Oase.     A  finding  that  a  petition 

3  stated  a  cause  of  action  is  conclusive  on  appear  from  an  order 
setting  aside  a  judgment  by  default. 

NEW  TRIAL:    Fraud  in  Obtaining  Default.     A  statement  by  coun- 

4  sel,  when  obtaining  a  default,    (1)    that,  if  good  cause,  were 


718  Western  P.  &  G.  Co.  v.  McParland    [189  Iowa 

thereafter  shown  why  said  judgment  should  be  set  aside,  he 
.  would  expect  the  court  to  set  it  aside,  and  (2)  that  the 
defendant  had  been  dilatory^  I'urnishes  no  basis  for  granting 
a  new  trial  on  petition,  especially  when  it  does  not  appear 
that  the  court  entered  the  default  in  reliance  thereon. 

Appeal  from  Scott  District  Court. — M.  P.  Donbgan^  Judge. 

September  29,  1920. 

On  the  petition  of  the  appellees,  a  default  judgment  en- 
tered against  them  was  set  aside.  The  holder  of  the  can- 
celed judgment  appeals. — Reversed, 

Sharon,  Harrison  &  McSvnggen,  for  appellants. 

Betty  d  Betty  and  Isaac  Petersberger,  for  appellees. 

Salinger^  J. — I.  This  is  an  appeal  because  a  petition  to 
set  aside  a  judgment  was  sustained.  The  judgment  set 
aside  and  vacated  was  entered  on  default,  for  want  of 
answer. 

It  will  be  helpful  to  dispose  of  certain  matters  urged 
for  and  against  the  ruling  below,  before  entering  upon  the 
main  question.  We  hold  that  the  petitioners  reasonably 
excused  having  made  default.  We  agree  with  the  trial  court 
that  no  laches  or  negligence  on  part  of  th«  applicants  barred 
them  from  the  relief  they  obtained,  and  that  there  was  no 
laches  in  moving  to  set  the  default  aside.  We  do  not  agree 
with  the  appellant  in  its  claim  that,  because  tlie  petition 
asked  merely  that  the  judgment  be  set  aside  and  vacated, 
and  did  not,  in  terms,  pray  for  a  new  trial,,  this  is  ground 
for  reversal.  Appellee  argues  that,  this  being  an  equitable 
action  against  more  than  one  defendant,  although  one  de- 
fendant might  have  been  in  default,  still  there  could  be  no 
default  judgment  as  to  both,  jointly  or  severally.  We  think 
tlie  contention  rather  irrelevant  to  the  determination  of  the 
questions  presented  by  this  appeal.     We  may  grant  that 
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appellees  had  a  valid  defense  in  the  cause  in  which  judg- 
ment by  default  went  against  them. 

Neither  can  we  agree  with  the  position  of  appellees  that 
a  discretion  reposed  in  the  trial  court  controls  on  this  re- 
view.   This  is  not  a  motion  for  a  new  trial.    It  is  a  petition 

which  the  statute  provides  for  the  time  when 

^*  p?titi^"'for       ^*  ^®  *^^  ^^  ^  proceed  by  motion  for  new 

Sfscretion  '        trial.    It  would  be  idle  to  cite  the  numerous 

cases  which  hold  that  the  filing  of  such  peti- 
tion in  a  sense  initiates  a  suit,  and  that  whether  it  shall  be 
sustained  or  overruled  must  depend  wholly  upon  an  ap- 
plication of  the  ordinary  rules  requiring  sufficient  allega- 
tion and  proof  thereof.  As  to  this  petition,  the  statute  pro- 
vides (Code  Section  4092)  that  "the  facts  stated  in  the  pe- 
tition shall  be  considered  as  denied  without  answer,  and 
tried  by  the  court  as  other  actions  by  ordinary  proceed- 
ings." See  Kelly  v.  Cu>mmen^,  143  Iowa  148.  Granting 
some  discretion,  that  will  not  sustain  setting  aside  a  judg- 
ment, without  substantial  evidence  in  support  of  the  peti- 
tion. 

It  seems  that  this  same  judgment  had  earlier  been  set 
aside,  without  application  or  hearing.  This  action  was  an- 
nulled on  certiorari.    We  do  not  agree  with  appellant  that 

this  annulment  works  an  adjudication.     It 

2-  j^^/^^"^ '       was  not  a  holding  that  the  default  judgment 

tioif  ^^"^*^*"       inight  not  be  set  aside  at  all,  but  that  it  had 

been  set  aside  in  an  improper  manner. 

One  avoidance  attempted  by  the  appellees  is  that  there 
was  no  error  in  setting  aside  the  judgment,  because  the 
petition  upon  which  it  rests  fails  to  state  a  cause  of  action. 

As  to  this,  the  court  found  against  the  ap- 

3.  Appeal  and       pellees^  and  on  this  appeal,  that  finding  is 

of  case.  the   law    of    the    case.    The  court  expressly 

held  that  it  was  not  prepared  to  sustain  the 
assertion  that  said  petition,  "taken  by  itself  alone,  did  not 
state  a  cause  of  action." 

II.    The  default  was  entered  on  the  last  day  of  the  term. 
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E.  M.  Sharon,  one  of  the  attorneys  of  the  party  obtaining 
the  default,  applied  to  the  court  to  enter  same.  The  first 
charge  is  that  this  was  in  violation  of  an  established  cus- 
tom in  that  court  not  to  enter  judgment  by  default,  without 
notice  to  the  adverse  party. 

Appellant  contends  the  existence  of  the  alleged  custom 
is  immaterial,  because  Sections  3555  and  3788  of  the  Code 
entitle  him  to  the  default  judgment  "on  demand."  We  need 
not  pass  upon  this  contention.  Whether  custom  be  effective 
in  the  premises  or  not,  it  must  be  established,  and  shown  to 
cover  what  is  claimed  for  it.  12  Cyc.  1057.  There  is  no 
evidence  that  such  a  custom  existed,  unless  it  be  an  infer- 
ential statement  in  the  opinion  of  the  trial  judge  which  does 
recognize  the  existence  of  such  a  custom.  But  it  is  a  truism 
to  say  that,  on  a  complaint  that  evidence  fails  to  sustain  a 
finding,  the  fact  that  the  finding  is  made  furnishes  no  evi- 
dence in  its  support.  Moreover,  the  undisputed  testimony 
indicates  that,  though  the  judge  who  entered  default  judg- 
ment may  have  been  aware  of  said  custom,  he  elected  to  dis- 
regard it;  for  it  appears,  by  such  undisputed  evidence,  that 
the  judge  suggested  a  notification  that  default  was  being 
asked,,  and,  on  a  protest  against  this,  entered  judgment  in 
disregard  of  the  alleged  custom.  To  say  the  least,  no  con- 
cealment of  the  custom  operated  to  induce  the  entry  of 
judgment.  Granting,  then,  again,  that  the  opinion  of  th«. 
court  affirms  the  existence  of  the  custom,  it  is  still  true  that 
its  existence  was  not  shown  by  any  evidence  in  the  case. 

III.  The  evidence  shows  a  statement  by  Mr.  Sharon  to 
the  effect  that,  if  good  cause  were  thereafter  shown  why 
said  judgment  should  be  set  aside,  he  would  expect   the 

court  to  exercise  its  right  to  set  it  aside,  and 
*•  f^JlTd  ^^-  that  it  would  be  its  duly  to  do  so.  TMa 
fjuit"^  ^^  surely  is  no  ground  for  canceling  said  judg- 
ment. Surely„  it  is  no  fraud  Xo  make  such 
a  promise,  not  even  in  equity, — and  this,  though  promisor 
may  have  had  no  intention,  at  the  time,  of  redeeming  such 
a  promise,  and  never  did  redeem  it.  Lumpkin  v.  Snook,  63 
Iowa  515.     In  like  case  is  the  fact  that  Mr.  Sharon  took 
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the  position  that  the  defendants  had  been  dilatory,  and  in 
the  habit  of  ignoring  the  orders  of  the  court  in  said  cause. 
There  is  not  the  slightest  evidence  of  any  fraudulent  intent 
in  making  this  statement,  and  it  can  reasonably  be  said 
that,  whether  it  be  literally  a  true  statement  or  not,  Mr. 
Sharon  had  reasonable  cause  to  believe  it  to  be  true. 

IV.  One  ground  for  sustaining  such  a  petition  is,  "for 
fraud  practiced  in  obtaining"  the  judgment.  Code  Section 
4091.  The  petition  charges  that  the  aforesaid  statements 
and  representations  by  Mr.  Sharon  were  by  him  knoT^oi  to 
be  false  when  he  made  them,  and  that^  in  reliance  upon 
them,  the  court  refr^ned  from  examining  the  pleadings,  to 
ascertain  whether  the  representations  were  true,  and  that 
this  induced  it  to  enter  the  default  There  is  not  a  particle 
of  evidence  that  these  representations  so  induced  the  court 
to  refrain  from  such  examination.  And  there  is  an  affidavit 
by  Mr.  Sharon,  in  which  he  says  that  all  he  said  to  the  judge 
was  true.  The  only  evidence  of  any  fraud  is  found  in  state- 
ments made  in  the  opinion  filed  by  the  trial  judge,  and  that 
opinion  negatives,  ratl^er  than  affirms,  fraud.  It  is  therein 
stated  it  may  be  that  Mr.  Sharon  "possibly  felt  some  irrita- 
tion on  account  of  what  he  considered  dilatory  tactics  and 
unreajsonable  delay-  practiced  by  defendant,"  and  therefore 
"stated  no  more  than  what  he  felt  to  be  the  truth  at  the 
time,"  and  further,  that  "the  court  will  assume  that  no 
fraud  was  actually  intended,  but  is  still  of  opinion  default 
was  entered  as  the  result  of  representations  which 
amounted  to  fraud  in  law,  so  far  as  the  rights  of  these  de- 
fendants are  concerned." 

The  allegation  of  fraud  is  not  sustained. 

What  we  have  said  foreshadows  clearly  our  holding  that, 
granting  a  discretion,  it  was  abused,  and  that  the  petition 
was  without  substantial  support  in  the  evidence.  It  follows 
that  the  order  appealed  from  must  be — Reversed. 

■ 

Weaver^  C.  J.,  Evans  and  Preston^  JJ.,  concur. 
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W.  H.  WuLKE,   Appellee^  v.    Chicago,    Milwaukbb  &  St. 
Paul  Railway  Company,  Appellant. 

EMINENT  DOSCAIN:     Access  to  PremlMa.    Evidence  held  to  show 

1  that  the  building  of  a  viaduct  had,  in  some  degree,  interfered 
with  access  to  adjoining  property,  and  therefore  that  a  jury 
question  on  the  issue  of  damages  was  presented. 

EMINENT    DOMAIN:      Authorized   Improvement.      Statutory    au- 

2  thority  to  a  railway  corporation  to  construct  a  viaduct  over 
its  tracks,  does  not  absolve  the  corporation  from  the  duty 
to  pay  resulting  damages  to  abutting  property.  (See  Sec. 
2017,  Code  Supp.,  1913.) 

• 

Appeal  from  Marshall   District   Court. — B.  F.  Cummings, 

Judge. 

Sbptbmber  29, 1920. 

Plaintiff  owns  a  narrow  strip  of  land,  adjoining  the 
right  of  way  of  defendant.  His  suit;  is  for  damages  done 
said  property,  through  the  construction  of  an  overhead 
crossing  on  a  highway  that  crosses  defendant's  right  of  way, 
and  which  extends  from  that  right  of  way  past  and  in  front 
of  plaintiff's  property.  Plaintiff  had  verdict,  and  defendant 
appeals. — Affirmed, 

Huglies,  Sutherland  d  O'Brien  and  E,  N.  Farher,  for 
appellant. 

F,  E.  Northup,  for  appellee. 

Salinger^  J. — I.     On  the  west  end  of  plaintiff's  land, 
there  once  existed  a  public  highway,  which  extended  across 
the  track  of  the  defendant.    In  1913,  it  constructed  an  over- 
head crossing,  and  it    built    the    approach 
^    i?'!J?r1^T  thereto  in  front  of  the  plaintiff's  land.    Ap- 

acreas  to  pellant  contends  the  court  should  have  ruled 

premises.  *• 

that,  as  a  matter  of  law,  no  damages  were 
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due,  and  that  it  erred  in  giving  an  instruction  which  per- 
mitted the  jury  to  find  damages.  One  ground  of  this  posi- 
tion is  that  the  evidence  shows  the  lands  affected  were  used 
generally  for  nothing  but  a  pasture,  and  that  a  house  at  the 
east  end  was  a  small  house.  Appellee  responds  that  the 
tract  was  suitable  as  well  for  use  as  a  residence  and  for 
agricultural  purposes.  Appellant  argues  that,  before  the 
construction  of  the  overhead  crossing,  plaintiff  had  access 
to  said  house  from  a  private  crossing,  and  that  that  cross- 
ing has  always  been  and  is  still  open.  The  jury  could  find 
that  the  overhead  crossing  had  forced  the  abandonment  of 
part  of  a  heretofore  existing  public  highway,  and  has  inter- 
fered with  the  access  of  appellee  to  such  highway,  and  with 
access  generally. 

It  must  suffice  for  us  to  say,  without  going  into  further 
details,  that,  in  our  opinion,  the  court  did  not  err  in  refus- 
ing to  hold  that,  as  matter  of  law,  no  damage  had  been 
caused  the  appellee. 

1-a 

The  important  defense  is  that  the  construction  of  this 
overhead  crossing  was  authorized  by  law,  and  that,  thei*e- 
fore,  the  defendant  is  not  responsible,  even  if  the  crossing 

caused  damage.    That  the   construction   of 

2.    RkfiNBNT  the  crossing  was  authorized,  cannot  be  and 

authoiiEed         is  uot  questioned.    But  does  it  follow  from 

Impfove- 

ment.  such  authorization  that  defendant  must  not 

respond  in  damages  from  constructing? 
We  think  it  does  not  follow.  No  condemnation  proceedings 
were  instituted.  There  was  no  authorization  by  ordinance, 
if  that  be  material.  But  Section  2017,  Code  Supplement, 
1913,  did  give  authority  to  construct  this  crossing.  Is  there 
anything  in  that  statute  which  relieves  from  paying  result- 
ing damages?  We  think  not.  On  the  contrary,  the  statute 
itself  indicates  that  compensation  shall  be  made,  or  rather, 
that  the  right  to  construct  is  not  absolute.  For  it  is  pro- 
vided in  this  statute  that,  "in  such  cases.,  such  corporation 
shall  put  such  road,  as  soon  as  may  be,  in  as  good  repair 
and  condition  as  before  such  alteration;"  and  there  is  fur- 
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ther  provision  indicating  that  it  may  be  required  that  con- 
demnation proceedings  be  instituted. 

It  is,  of  course,  conceded  that  no  private  property  may 
be  taken  for  anything  but  a  public  use,  unless  compensa- 
tion be  first  made.  That  is  a  constitutional  provision,  and 
the  legislature  could  not  abrogate  it  if  it  desired  to.  We  find 
nothing,  however,  to  indicate  that  it  did  desire  to,  or  has 
done  so ;  and  we  are  of  opinion  that  appellant  has  failed  to 
establish  any  exception  to  the  general  rule  (assuming,  once 
more,  that  it  would  be  competent  for  the  l^islature  to  make 
such  an  exception).  The  reliance  of  appellant  is  Milhurn 
V.  City  of  Cedar  Rapids,  12  Iowa  246;  Gates  v.  Chicago,  St. 
P.  d  K.  C.  R.  Co.,  82  Iowa  518;  Northern  Transportation 
Co.  V.  City  of  Chicago,  99  U.  S.  635  (25  L.  Ed.  336) ;  Tate 
V.  City  of  Greensboro,  114  N.  C.  392  (24  L.  B.  A.  671) ; 
Creal  v.  City  of  Keokuk,  4  Q.  Greene  47;  Cole  v.  City  of 
Muscatine,  14  Iowa  296;  Dalzell  v.  City  of  Davenport,  12 
Iowa  437. 

All  that  is  ruled  in  Northern  Trans.  Co.  v.  City  of  Chi- 
cago, 99  U.  S.  635,  is  that  whatsoever  the  law  authorizes 
cannot  be  a  nuisance,  such  as  to  give  a  common-law  right  of 
action,  and  that,  therefore,  a  municipal  corporation  author- 
ized by  law  to  improve  a  street  by  building  on  the  line 
thereof  a  bridge  over  or  a  tunnel  under  a  navigable  river, 
where  it  crosses  the  street,  incurs  no  liability  for  the  dam- 
age unavoidably  caused  to  adjoining  property  by  obstruct- 
ing the  street  or  the  river,  unless  such  liability  be  imposed 
by  statute.  Logically,  to  somewhat  the  same  effect  is  Tate 
V.  City  of  Greensboro,  114  N.  C.  392  (24  L.  R.  A.  671), 
which  holds  that  the  destruction  of  shade  trees  standing 
on  the  outer  edge  of  the  sidewalk  in  front  of  a  residence, 
because  the  municipal  authorities  regard  them  as  an  ob- 
struction of  the  walk,  and  injurious  to  health,  does  not  ren- 
der the  city  or  its  authorized  agents  liable  for  damages  to 
the  abutting  proprietor.  The  case  of  Creal  v.  City  of  Keo- 
kuk, 4  G.  Greene  47,  holds  that,  where  a  city  is  authorized 
to  establish  and  regulate  the  grade  of  the  streets,  it  is  not 
liable  for  damages  growing  out  of  the  proper  exercise  of 
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that  authority.  In  Cole  v.  City  of  Muscatine,  14  Iowa  296, 
it  is  held  that  there  i«  no  common-law  liability  for  damages, 
as  against  a  municipal  corporation  which  changes  a  grade 
of  a  street;  but  that,  when  a  statute  gives  a  right  and 
creates  a  liability  which  did  not  exist  at  common  law,  and 
at  the  same  time  points  out  a  specific  method  by  which  the 
right  can  be  asserted  and  the  liability  ascertained,  that 
method  must  be  strictly  pursued. 

The  essential  effect  of  all  these  is  a  holding  that,  where 
a  municipal  corporation  does  an  authorized  act^  to  which 
the  statute  attaches  no  liability,  it  cannot  be  made  to  re- 
spond in  damages  caused  by  the  doing  of  that  act.  If  that 
be  applicable  to  acts  done  by  a  private  corporation  merely 
because  a  statute  authorizes  them  to  be  done,  it  contravenes 
that  provision  of  the  Constitution  of  the  state  which  de- 
clares that  private  property  may  not  be  taken  for  a  public 
use,  without  payment  of  compensation. 

We  construe  (^ates  v.  Chicago,  8t.  P,  d  K.  C.  R,  Co.,  82 
Iowa  518,  to  come  close  to  being  express  authority  for  the 
proposition  that,  though  the  construction  of  the  crossing  be 
permitted,  the  corporation  must  respond  to  damages  caused 
thereby.  The  utmost  that  can  be  claimed  for  Milburn  v. 
City  of  Cedar  Rapids,  12  Iowa  246,  is  that,  where  the  con- 
struction is  authorized  by  statute,  the  corporation  cannot 
be  dealt  with  as  having  created  a  public  nuisance.  But 
though  a  construction  is  authorized,  and,  therefore,  not  a 
nuisance,  that  does  not  settle  that  the  erector  is  absolved 
from  compensating.  The  sanction  by  statute  relieves  the 
corporation  from  being  a  trespasser,  but  does  not  relieve  it 
from  making  proper  compensation  for  damage  caused. 
One  may  be  damaged  by  the  erection  of  a  permanent  struc- 
ture though  same  be  lawfully  erected.  Fowle  v.  New  Haven 
d  N,  Co.,  107  Mass.  352. 

Dalzell  V.  City  of  Davenport,  12  Iowa  437,  is  irrelevant 
to  any  matter  in  issue  here. 

In  our  judgment,  there  must  be  an  affirmance. — 
Affirmed, 

Weaver,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 
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Albxandbr    Brothbrs^   Appellant,    v.    Hawkbyb    &    Dks 
MoiNBs  Insurancb  Company^  Appellee. 

PLEADIKa:     Unchallenged  Pleadlng-^Effect.     An   insufDcient  but 

1  unchallenged  pleading,  if  proven,  will  sustain  a  recovery,  but 
this  challenge  may  be  made  {D-by  motion  to  direct  verdict, 
or  (2)  by  motion  for  Judgment. 

INSUBAKOE:    Copy  of  Premium  Note.    Record  reviewed,  and  held 

2  to  show  failure  to  attach  to  a  policy  copy  of  pi-emium  note, 
as  required  by  statute.     (Sec.  1741,  Code,  1897.) 

• 

INSUBANOE:     Nonpayment  of  Premium  Note— AToidance.     A  plea 

3  that  a  policy  was,  at  the  time  of  loss,  suspended  because  of 
the  nonpayment  of  the  premium  note,  presents  a  lull  defense, 
in  the  absence  of  any  showing  at  that  time  that  a  co^y  oi  the 
note  had  not  been  attached  to  the  policy.  Plaintiff,  if  he 
admits  the  truthfulness  of  the  plea,  must  plead  in  avoidance, 
i.  e.,  that  no  copy  of  the  note  was  so  attached,  (Sec.  1741, 
Ck)de,  1897.) 

Appeal   from   Madison   District    Court — Lorin    N.    Hays, 

Judge. 

December  15,  1919. 

Rehearing  Denied  October  2,  1920. 

Suit  on  policy.  Defense  that  same  had  become 
suspended  for  nonpayment  of  premium  note.  Verdict  di- 
rected for  defendant.    Plaintiff  appeals. — ^Affirmed. 

Rohhins  d  Botm,  for  appellant. 

Read  d  Read,  for  appellee. 

Salinger,  J. — I.  The  petition  stops  with  alleging  is- 
suance of  the  policy  sued  on,  and  the  loss  of  the  property 
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covered  by  the  policy.    The  defense  is  an  aiflrmative  plea 

that  the  policy  was  in  suspension  when  the 
^'  iTnchMienged      ^^^  occiirred,  becanse  the  premium  note  was 
effect"*'  unpaid,  and  that  the    necessary    steps    re- 

quired by  the  statute  had  been  taken  to  work 
such  suspension.  No  reply  was  filed.  Nowhere  in  pleading 
was  the  sufficiency  of  this  answer  challenged.  Appellee 
says  this  brings  the  matter  within  the  settled  rule  that,  if 
a  pleading  be  not  challenged,  it  will  sustain  a  recovery,  if 
proved,  even  if,  on  challenge,  it  would  be  held  that  no  re- 
covery could  be  had  on  such  plea.  We  adhere  to  the  rule, 
but  hold  it  has  no  application,  because,  though  the  pleading 
was  not  attacked  by  any  other  pleading,  it  was  specifically 
attacked,  both  in  a  motion  to  direct  verdict  and  by  motion 
for  judgment.  See  Frum  v,  Keency,  109  Iowa  393,  at  397. 
Any  method  that  advises  the  trial  judge  that  the  sufficiency 
of  the  pleading  is  objected  to,  will  prevent  an  estoppel  to 
urge  the  defect  in  the  pleading. 

II.  The  next  contention  by  appellants  is  that  they  are 
entitled  to  recover  because  of  the  requirement  of  the  statute 
that  a  copy  of  the  premium  note  must  be  attached  to  the 

policy,  if  the  insurer  desires  to    base    any 
^"  copy^f**^'       rights  upon  that  note.     They  contend  that 
premium  ^q  (»Qpy    ^^^8    attached.     The    appellee    re- 

sponds that,  while  no  copy  of  the  note  was 
attached,  either  to  the  application  or  the  original  policy,  it 
constructed  a  duplicate  policy  from  the  application,  and  at- 
tached a  true  copy  of  the  note  to  this  duplicate  policy.  It 
adds  that  the  copy  attached  to  the  duplicate  policy  did  not, 
purport  to  be,  and  was  not,  an  exact  copy  of  the  original 
note,  and  that  the  duplicate  policy  was  introduced,  merely 
to  show  the  usual  manner  of  indorsing  premium  notes  on 
policies,  and  that  the  copy  of  the  note  attached  to  the  dupli- 
cate policy  was  simply  a  "reconstructed"  copy  of  the  policy, 
made  up  from  the  application. 

We  have  to  say  that  a  copy  of  a  premium  note  "recon- 
structed" from  an  application  which  has  no  copy  of  such 
note,  is  not  the  copy  that  the  statute  demands. 
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If  we  shall  be  constrained  to  hold,  then,  tliat  failure  to 
attach  a  copy  is  fatal  to  the  defense,  then  there  must  be  a 
reversal.  No  copy  was  attached.  This  relieves  us  from 
settling  the  dispute  over  what  is  a  true  or  what  is  a  sub- 
stantially true  copy.  Having  held„  for  reasons  other  than 
failure  to  make  a  true  copy,  or  substantially  true  copy,  that 
whatever  was  attached  is  ineffective,  it  becomes  immaterial 
whether  the  thing  attached  was  or  was  not  such  copy. 

III.  The  important  question  is  one  of  pleading  and 
of  burden  of  proof.  The  petition  stopped  at  the  issue  of  the 
policy  and  the  loss.    The  answer  alleges  that  defendant  took 

the  steps  required  to  effect  a  8U8X)ension  of 
3.  Insurance  :       the  'policy,  and  we  may  assume  that  so  the 

nonpayment  *•••''  •' 

of  premium       policy  did  become  suspended.    And  defend- 

note  * 

avoidance.  ant  pleaded  truthfully  that  the  contract  of 

insurance  authorized  a  suspension  during 
all  time  in  which  the  premium  note  was  due  and  unpaid. 

Section  1741  of  the  Code  of  1897  provides :     . 

^^All  insurance  companies  or  associations  shall,  upon 
the  issue  or  renewal  of  any  policy,  attach  to  such  policy, 
or  indorse  thereon,  a  true  copy  of  any  application  or  repre- 
sentation of  the  assured  which,  by  the  terms  of  such  policy, 
are  made  a  part  thereof,  or  of  the  contract  of  insurance,  or 
referred  to  therein,  or  which  may  in  any  manner  affect  the 
validity  of  such  policy.  The  omission  so  to  do  shall  not 
render  the  policy  invalid,  but  if  any  company  or  associa- 
tion neglects  to  comply  with  the  requirements  of  this  sec- 
tion, it  shall  forever  be  precluded  from  pleading,  alleging 
or  proving  any  such  application  or  representations,  or  any 
part  thereof^  or  falsity  thereof,  or  any  parts  thereof,  in  any 
action  upon  such  policy,  and  the  plaintiff  in  any  such  action 
shall  not  be  required,  in  order  to  recover  against  such  com- 
pany or  association,  either  to  plead  or  prove  such  applica- 
tion or  representation,  but  may  do  so  at  his  option." 

Defendant  says  that,  where  it  is  answered  that  the 
policy  was  suspended  at  the  time  of  the  loss,  the  fact  that 
a  true  copy  of  the  premium  note  is  not  attached  to  the 
policy  is  a  mere  avoidance  of  the  suspension  pleaded,  and 
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that,  to  avail  himself  of  such  avoidance,  plaintiff  must  plead 
such  avoidance  by  a  reply,  and  prove  such  reply ;  that  said 
statute  does  not  require  the  insurer  to  plead  affirmatively 
the  attachment  of  copy ;  that  defendant  was  not  required  to 
plead  or  prove  that  the  note  was  attached  to  the  policy,  as 
a  condition  precedent  to  the  right  to  prove  the  fact  of  a 
suspaision ;  that  failure  to  all^e  in  answer  that  a  copy  of 
the  premium  note  was  attached  to  the  policy  is  not  such 
fatal  defect  in  pleading  as  to  warrant  either  a  directed  ver- 
dict or  the  sustaining  of  motion  for  judgment  against  de- 
fendant. Plaintiff  responds  that,  on  account  of  said  fail- 
ure to  plead  in  answering,  they  are,  as  matter  of  law,  en- 
titled to  recover  on  the  policy ;  and  that  if,  under  ordinary 
rules,  it  were  for  plaintiff  to  plead  the  fact  that  the  note 
was  attached,  yet  ihey  are  relieved  from  this  burden  be- 
cause of  said  statute  provision  that  ^'the  plaintiff  in  any 
such  action  shall  not  be  required,  in  order  to  recover 
against  such  company  or  association,  either  to  plead  or 
prove  such  application  or  representation." 

It  is  possible  that,  if  the  statute  be  construed  too  liter- 
ally, it  could  happen  that  the  question  whether  a  copy  was 
or  was  not  attached  could  not  get  into  the  suit  at  all.  Too 
literally  construed,  the  statute  would  forbid  the  insurer  to 
plead  or  prove  that  there  was  a  suspension  for  nonpayment, 
if  it  were  the  fact  that  a  copy  of  the  note  was  duly  attached, 
and  the  statute  gives  the  insured  a  mere  option  to  plead  on 
the  point.  We  hold  that  the  true  construction  is  this :  If 
it  comes  properly  before  the  court  that  a  copy  of  a  premium 
note  given  was  not  attached,  then  the  insurer  cannot  avoid 
payment,  though  he  both  plead  and  prove  that  the  loss  oc- 
curred at  a  time  when,  both  under  statute  and  under  con- 
tract, the  policy  was  in  suspension.  But,  while  this  is  so, 
the  statute  has  not  interfered  with  the  general  rule  that,  if 
a  forfeiture  or  suspension  be  admitted  to  exist  unless  some- 
thing omitted  by  the  one  asserting  the  suspension  makes 
the  suspension  ineffective,  the  one  who  urges  such 
omission  must  plead  and  prove  it.  It  results  that 
plaintiff  cannot  get  the  benefit  of  the  failure  to  attach 
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a  copy,  for  the  simple  reason  that  he  was  bound  to  plead 
that  omission  by  way  of  avoidance,  and^  having  failed  so  to 
plead,  cannot  win  on  an  issue  not  raised  by  him.  It  seems 
to  us  the  case  of  the  plaintiffs  resolves  itself  into  whether 
defendant  must  pay  on  a  suspended  policy  because  its  plea 
of  suspension  is  futile  for  not  having  pleaded  in  addition 
that  nothing  had  occurred  which  would  make  ineffective  its 
plea  of  suspension.  We  hold  that  the  somewhat  cryptic 
words  of  the  statute,  that  plaintiff  shall  not  be  barred  of  a 
recovery  because  he  has  neither  '^pleaded  nor  p^roved  said 
application  or  representation,"  do  not  command  the  insurer 
to  "keep  its  tender  good" — to  plead  what  is  a  good  defense, 
and  at  the  same  time  plead  that  it  has  done  nothing  to  de- 
stroy that  defense.  The  nonpayment  does  effect  a  suspen- 
sion, when  the  proper  notices,  etc.,  are  given.  The  fact  that 
copy  was  not  attached  does  make  the  insurer  liable,  notwith- 
standing the  suspension.  The  policyholder  has  that  docu- 
ment. At  any  rate,  the  insurer  has  delivered  it  to  him,  and 
does  not  have  it.  Not  only  is  the  plea  of  avoidance  neces- 
sary, under  the  rules  of  pleading,  but,  by  reason  of  having 
the  policy,  the  insured  is  the  better  qualified  to  show  that 
that  policy  is  in  such  condition  as  that  the  suspension  for 
nonpayment  is  no  defense.  We  are  of  opinion,  therefore, 
that  judgment  rightly  went  against  plaintiffs;  that  it  was 
right  to  deny  them  a  recovery  on  the  suspended  policy,,  be- 
cause they  had  failed  to  plead  in  avoidance  of  the  suspen- 
sion. That  a  failure  to  attach  copy  of  the  note  will  nullify 
the  suspension,  is  true.  But,  where  the  suspension  is  es- 
tablished,— nay,  admitted, — such  suspension  remains  a  de- 
fense to  paying  the  loss,  unless  and  until  failure  to  attach 
copy,— or,  for  that  matter,  anything  else  that  might  avoid 
a  suspension,, — is  urged  in  plea,  as  a  reason  why  the  con- 
fessed suspension  should  not  avail  to  the  one  who  is  assert- 
ing it. — Affirmed. 

JjADD,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 
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A.  W.  Allen,  Appellee,  v.  Nobthwestbrn  Manufacturing 

Company,  Appellant. 

COBPOEATIONS:  Purchase  of  Stock  as  "Loan."  A  purchase 
1  of  preferred  stock  may,  in  view  of  the  subscription  contract 
and  articles  of  incorporation,  constitute  a  "loan''  to  the  cor- 
poration, with  consequent  right  on  the  part  of  the  certificate 
holder  to  surrender  the  certificate  and  recover  the  amount 
thereof  as  a  general  creditor. 

OORPOBATIOKS:  Botirlng  Stock  Prior  to  Paying  General  Cred- 
2-  Itors.  A  corporation  which  has  lawfully  issued  its  preferred 
stock  under  agreement  to  repay  the  sum  paid  for  the  stock 
at  a  named  time,  on  surrender  of  the  certificate,  may  not  avoid 
its  obligation  under  the  plea  that  to  enforce  the  obligation 
would,  in  effect,  compel  the  company  to  retire  said  stock 
prior  to  the  payment  of  its  general  creditors.  (Sec.  1621,  Code, 
1897.) 

Appeal   from   Woodbury   District   Court. — ^W.    G.    Sbars^ 

.Judge. 

OCTOBBR  2,  1920. 

Action  to  recover  judgment  against  defendant  upon  its 
written  obligation  to  pay  a  certain  sum  of  money,  with  in- 
terest. Trial  to  the  court,  and  judgment  against  defendant 
for  f  117.80  and  costs.    Defendant  appeals. — Affirmed, 

Sears,  Snyder  d  Gleysteen,  Vail  E,  Pttrdy,  and  H.  C. 
Harper,  for  appellant. 

0.  E.  Martin,  for  appellee. 

» 

Preston,  J. — ^The  case  was  tried,  for  the  most  part,  on 
the  pleadings,  and  upon  certain  admissions  by  both  parties 
at    the    trial. 
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It  appears  that,  on  December  21,   1914, 
1.    Corpora-  plaintiflf  purchased    of    the   defendant    one 

TIONS  '. 

purchase  of       f  100  share  of  the  preferred  capital  stock  of 

stock   &s 

"loan."  .defendant  company.    In  the  purchase  of  said 

share  of  stock,  it  was  agreed  between  plain- 
tiflf and  defendant  that  the  certificate  evidencing  the  pur- 
chase was  issued  and  received  upon  the  conditions  indorsed 
thereon,  and  signed  by  the  president  and  secretary.  There 
was  indorsed  thereon  the  following : 

"The  within  certificate  of  stock  is  issued  and  received  on 
the  following  terms  and  conditions :  It  shall  bear  interest 
at  eight  per  cent  per  annum,  payable  annually,  on  the  28th 
day  of  October  of  each  year.,  out  of  the  net  profits  of  the 
business  of  the  company,  and  before  any  dividends  or  sur- 
plus are  declared  or  paid  on  the  common  stock.  ♦  ♦  ♦ 
This  certificate,  with  interest,  shall  be  paid  in  full,  to  the 
lawful  holder  thei'eof,  at  the  expiration  of  two  years  from 
date,  upon  demand  therefor,  and  surrender  of  this  certifi- 
cate. This  certificate  shall  not  draw  interest  after  ma- 
turity." 

Signed  by  the  president  and  secretary  of  the  company. 

Some  other  provisiohs  are  in  the  certificate  and  indorse- 
ment, both  of  which  are  here  set  out : 

"This  certifies  that  A.  W.  Allen  is  the  owner  of  one  share 
of  one  hundred  dollars  each  of  the  preferred  capital  stock 
of  Northwestern  Manufacturing  Company,  fully  paid  in 
cash  and  nonassessable.  Transferable  only  on  the  books  of 
the  corporation  by  the  holder  hereof  in  person  or  by  at- 
torney, upon  surrender  of  the  certificate  properly  indorsed. 

"This  certificate  is  issued  and  received  upon  the  condi- 
tions indorsed  hereon  and  signed  by  the  president  and  secre- 
tary. 

"In  witness  whereof,  the  said  corporation  has  caused  this 
certificate  to  be  signed  by  its  duly  authorized  officers  and 
to  be  sealed  with  the  seal  of  the  corporation  at  Sioux  City, 
Iowa,  this  2l8t  day  of  December,  A.  D.  1914. 

"Jno.  B.  Johnson,  H.  K.  Hansen, 

"Secretarv.  Presidfent," 

(Corporate  Seal) 
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Exhibit  B. 

"The  within  certificate  of  stock  No.  8  is  issued  and  re- 
ceived on  the  following  terms  and  conditions: 

"It  shall  bear. interest  at  eight  per  cent  per  annum,  pay- 
able annually  on  the  28th  day  of  October  of  each  year  out  of 
the  net  profits  of  the  business  of  the  company  and  before  any 
dividends  or  surplus  are  declared  or  paid  on  the  common 
stock.  The  company  reserves  the  right  to  pay  to  the  lawful 
holder  hereof  the  principal  sum  of.,  and  accrued  interest  on, 
this  certificate  at  any  time  after  one  year  from  date  hereof, 
upon  giving  the  person  in  whose  name  this  certificate  stands 
on  its  books,  thirty  days'  notice  of  its  election  so  to  do,  and 
on  surrender  of  this  certificate.  Notice  of  intention  to  re- 
deem this  certificate  shall  be  given  by  mailing  the  same  to 
the  person  in  whose  name  the  certificate  stands  on  the  books 
of  the  company  at  the  last  known  post-office  address  of  said 
person,  or  to  the  address  given  on  the  books  of  the  com- 
pany. After  thirty  days'  notice  of  intention  to  redeem  have 
elapsed,  this  certificate  shall  cease  to  draw  interest.  This 
certificate  with  interest  shall  be  paid  in  full  to  the  lawful 
holder  thereof  at  the  expiration  of  two  years  from  date, 
upon  demand  therefor  and  surrender  of  this  certificate. 
This  certificate  shall  not  draw  interest  after  maturity." 

Sixteen  dollars  interest  has  been  paid,  but  no  further 
payments  of  either  principal  or  interest.  On  February  26, 
1918,  and  again  on  March  14th,  plaintiff  demanded  of  de- 
fendant, and  its  president,  secretary,  and  treasurer,  pay- 
ment of  the  principal  sum,  with  unpaid  interest,  and  offered 
to  surrender,  and.  tendered  to  the  defendant  and  said  of- 
ficers,^ the  said  certificate,  in  accordance  A^ith  the  terms  of 
the  contract.  Plaintiflf,  in  his  petition,  tendered  and  offered 
to  surrender  said  share  of  stock.  The  defendant  admits  the 
purchase,  under  the  terms  and  conditions  alleged.  Appel- 
lant contends  that  the  agreement  of  defendant,  to  take  up 
the  stock  at  the  end  of  two  years,  was  restricted,  in  the 
event  of  liquidation,  dissolution,  or  winding  up  of  the  cor- 
poration, under  the  provisions  of  Article  5  of  the  articles  of 
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incorporation.    A  part  of  Article  5,  and  so  much  as  appears 
to  be  material,  follows: 

"The  preferred  stock  of  this  corporation  shall  be  issued 
and  sold  from  time  to  time  as  the  board  of  directors  may 
elect,  arid  upon  such  terms  and  conditionia  as  the  board  of 
directors  may  prescribe;  such  terms  and  conditions  to  be 
indorsed  upon  said  stock.  The  corporation  shall  redeem 
and  retire  its  preferred  stock  at  the  par  value  thereof,  plus 
the  accrued,  unpaid  portion  of  the  accumulated  dividend  on 
its  preferred  stock,  at  the  time  of  such  redemption,  as  the 
board  of  directors  may  elect,,  not  inconsistent,  however,  with 
the  conditions  and  requirements  prescribed  by  the  board  of 
directors  at  the  time  the  stock  is  issued.  Before  retiring 
any  preferred  stock,  the  corporation  shall  give  thirty  days' 
written  notice  to  the  owner  thereof,  as  shown  upon  the  cor- 
poration books,  of  its  intention  so  to  do.  The  holder  of  the 
preferred  capital  stock  shall  be  entitled  to  receive,  when 
and  as  declared,  from  the  surplus  or  net  profits  of  the  cor- 
poration, yearly  dividends  at  the  rate  of  eight  per  cent  per 
annum,  and  no  more.  The  dividends  on  all  of  said  preferred 
stock  shall  be  cumulative.  Whenever  all  cumulative  divi- 
dends on  said  preferred  stock  for  all  previous  years  shall 
have  been  declared  and  paid,  the  board  of  directors  may  de- 
clare dividends  on  said  common  capital  stock,  payable  then 
and  thereafter,  out  of  any  remaining  surplus  or  net  profits, 
in  such  amount  as  it  may  deem  best ;  it  being  the  intent  that 
the  said  preferred  capital  stock  shall  have  its  full  dividends 
before  any  profits  are  divided  upon  the  said  common  capital 
stock.  No  dividends  shall  be  paid  on  either  preferred  or 
common  capital  stock  except  out  of  the  surplus  or  net 
profits.  In  the  event  of  liquidation,  dissolution,  or  winding 
up,  whether  voluntary  or  involuntary,  of  the  corporation, 
and  after  payment  of  all  just  debts,  the  holders  of  the  pre- 
ferred capital  stock  shall  be  entitled  to  be  paid  in  f ull„  both 
the  par  value  of  their  shares  and  the  unpaid  dividends  ac- 
crued thereon,  before  any  amount  shall  be  paid  to  the  hold- 
ers of  the  said  common  capital  stock,  and  after  the  payment 
to  the  holders  of  the  said  preferred  capital  stock  of  the  un- 
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paidy  accrued  dividends  thereon  and  the  full  par  value  of 
all  of  the  shares  of  the  said  preferred  capital  stock,  the  re- 
maining assets  and  funds  of  the  corporation  shall  be  divided 
and  paid  to  the  holders  of  the  common  capital  stock,  ac- 
cording  to  their  respective  shares,  as  hereinbefore  provided. 
The  preferred  capital  stockholders  shall  have  no  right  to 
vote  at  any  regular  or  special  meeting  of  the  stockholders  of 
this  corporation,  and  shall  have  no  voice  in  the  management 
of  the  corporation,  and  only  the  owners  and  holders  of  the 
common  capital  stock  shall  be  entitled  to  vote  their  stock  in 
the  management  of  the  corporation.  No  stock  shall  be 
issued  until  the  corporation  has  received  payment  in  full 
therefor." 

The  by-laws  provide,  among  other  things: 
^'Sec.  1.  Dividends  shall  be  declared  and  paid  out  of  the 
surplus  profits  of  the  corporation  as  often  and  at  such  times 
as  the  board  may  determine.  No  dividend  shall  be  declared 
or  paid  that  tends  to  curtail  the  effective  operation  of  the 
business.'' 

The  defendant  alleged  in  its  answer  that  it  is  not  ac- 
tively engaged  in  business,  and  that  it  has  been,  for  some 
time,  in  the  process  of  liquidation  and  winding  up  of  its 
affairs;  that  no  dividends  have  been  declared  or  paid  on 
either  the  common  or  preferred  stock,  because  they  have 
not  been  earned;  and  further,  that  plaintiff  is  not  entitled 
to  maintain  this  action,  by  reason  of  the  provisions  of  the 
articles  of  incorporation  and  by-laws,  and  the  financial  con- 
dition of  the  company,,  and  the  laws  of  Iowa.  It  was  stipu- 
lated and  admitted  that  plaintiff  received  |16  to  apply  upon 
the  interest,  under  the  obligations  evidenced  by  his  share 
of  stock,  and  that  plaintiff  made  demand,  as  alleged  by  him. 
Plaintiff  admitted  that  the  company  is  in  the  process  of 
voluntary  liquidation,  and  that  the  company  was  insolvent ; 
admits  that  the  general  creditors  of  the  corporation  have 
not  been  paid.  The  trial  court  found  that  the  stock  was 
sold  under  the  agreements  before  set  out;  that  there  was  i 
demand  and  tender  by  plaintiff,  as  before  stated ;  that  the 
company  was  in  process  of  liquidation;  and  that,  from  the 
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date  of  the  maturity  of  said  certificate,  as  evidenced  by  the 
indorsement  thereon,  and  the  demand  made  by  plaintiflP, 
prior  to  the  commencement  of  this  action,  plaintiff  ceased  to 
be  a  stockholder,  and  became  a  general  creditor  of  defend- 
ant, under  the  provisions  of  the  certificate  and  indorse- 
ments. It  also  required  plaintiff  to  surrender  said  certifi- 
cate of  stock,  and  deposit  it  with  the  clerk  of  court,  for  the 
use  and  benefit  of  defendant;  and  decreed  that  plaintiff  has 
no  further  interest  therein;  and  rendered  judgment  against 
the  defendant ;  and  found  that  plaintiff  was  entitled  to  have 
his  judgment  established  as  a  general  claim  against  the 
company  from  the  date  of  the  demand  and  his  tender,  plain- 
tiff having  deposited  the  certificate  \inith  the  clerk  for  the 
use  and  benefit  of  the  defendant. 

We  take  it  that  the  real  question  in  the  case  is  whether, 
under  the  agreement,  plaintiff  was  a  stockholder  in  the  com- 
pany, and  bound  by  the  rights  and  liabilities  of  a  stock- 
holder. The  defendant  contends  that  he  was  such,  and  that 
the  f  16  paid  as  interest  was  a  dividend,  rather  than  interest, 
and  that  there  could  be  no  dividends  under  the  circum- 
stances. But  the  record  shows  that. the  fl6  paid  was  paid 
as  interest,  and  seems  to  have  been  paid,  recognizing  the 
defendant's  obligation  to  so  pay,  under  the  contract.  It  is 
doubtless  true,  as  contended  by  appellant,  that  dividends, 
as  such,  could  not  be  paid.  The  errors  assigned  are  that  the 
court  ignored  the  provisions  of  the  articles  of  incorpora- 
tion and  by-laws ;  and  that  the  court  erred  in  holding  that 
plaintiff  had  become  a  general  creditor  of  the  company ; 
that  the  company  is  prohibited  by  law  from  retiring  said 
stock  while  insolvent;  and  that  the  court  erred  in  entering 
judgment  for  dividends,  when  there  were  no  net  earnings  or 
surplus  from  which  the  same  could  be  paid ;  and  that  this 
was  in  violation  of  the  articles  of  incorporation  and  the 
laws  of  the  state.  It  may  be  true,  as  contended  by  appellant, 
that„  in  the  absence  of  the  agreement  under  which  the  de- 
fendant sold  the  stock  to  plaintiff,  the  defendant  could  not 
retire  its  preferred  stock  at  par.  But  the  articles  of  incor- 
poration, in  regard  to  such  retirement,  provide    that   this 
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must  not  be  inconsistent  with  the  conditions  and  require- 
ments prescribed  at  the  time  the  stock  was  issued.  As  we 
have  seen,  it  was  agreed,  at  the  time  plaintiff  paid  the 
money  to  the  defendant,  that  the  certificate,  with  interest, 
should  be  paid  in  full  at  the  expiration  of  two  years  from 
date,  upon  demand  therefor  and  surrender  of  the  certificate. 
The  plaintiff  made  the  demand,  and  surrendered  the  cer- 
tificate, thus  complying  with  all  he  was  required  to  do.  It  i 
appears  to  us  that  the  transaction  was  a  loan  by  plaintiff  to 
the  defendant,  by  which  defendant  agreed  to  pay,  with  in- 
terest, at  the  end  of  two  years,  and  that  he  was  not,  strictly 
speaking,  a  stockholder.  Appellant  says  that  plaintiff  was 
a  stockholder  at  the  time  of  the  commencement  of  the 
action,,  and  at  the  time  the  judgment  was  entered,  and  that 
such  statement  proves  itself,  and  needs  no  citation  of 
authority. 

Appellant  contends  further  that,  at  the  time  of  the  com- 
mencement of  this  action,  and  the  entering  of  the  judgment, 
defendant  was  owing  general  creditors,  and  that  its  capital 

stock  was  impaired,  and  that,  therefore,  the 

-•  !JJ^"ns"*  company  could  not  legally    retire    its    pre- 

retmnK^  stock     ferred  stock  at  par,  before  the  payment  of 

creditors^**        general  creditors,  and  then  only  pro  rata 

with  other  stockholders  of  the  same  class, 
under  Section  1621,  Code  of  1897,  which  reads  as  follows : 

"The  diversion  of  the  funds  of  the  corporation  to  other 
objects  than  those  mentioned  in  its  articles  and  in  the 
notice  published,  if  any  person  be  injured  thereby,,  and  the 
payment  of  dividends  which  leaves  insufficient  funds  to  meet 
the  liabilities  thereof,  shall  be  such  fraud  as  will  subject 
those  guilty  thereof  to  the  penalties  of  the  preceding  sec- 
tion; and  such  dividends,  or  their  equivalent,  in  the  hands 
of  stockholders,  shall  be  subject  to  such  liabilities.  If  the 
directors  or  other  officers  or  agents  of  any  corporation  shall 
declare  and  pay  any  dividend  when  such  corporation  is 
known  by  them  to  be  insolvent,  or  any  dividend  the  pay- 
ment of  which  would  render  it  insolvent,  or  which  would 
diminish  the  amount  of  its  capital  stock,  all  directors,  of- 
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ficers  or  agents  knowingly  consenting  thereto  shall  be 
jointly  and  severally  liable  for  all  the  debts  of  such  corpor- 
ation then  existing,  but  dividends  made  in  good  faith  be- 
fore knowledge  of  the  occurring  of  losses  shall  not  come 
\iithin  the  provisions  of  this  section." 

And  they  contend  that  to  retire  said  share  of  stock  by 
the  company  was  prohibited  by  law,  under  the  circum- 
stances, and  would  subject  the  corporation  to  a  forfeiture 
of  its  charter,  under  Sec.  1622,  Code  of  1897,  which  reads : 

"Any  intentional  violation  by  the  board  of  directors  or 
the  managing  officers  of  the  corporation  of  the  provisions  of 
the  two  preceding  sections  shall  work  a  forfeiture  of  the 
corporate  privileges,  to  be  enforced  as  provided  by  law.  If 
the  indebtedness  of  any  corporation  shall  exceed  the  amount 
of  indebtedness  permitted  by  law,  the  directors  and  officers 
of  such  corporation  knowingly  consenting  thereto  shall  be 
personally  and  individually  liable  to  the  creditors  of  such 
corporation  for  such  excess." 

The  plaintiff  did  not  ask,,  nor  did  the  court  hold,  that 
the  share  of  stock  in  question  could  be  retired;  but  the 
claim  was,  and  the  holding  of  the  court  was,  that  there  was 
a  contract,  by  which  defendant  agreed  to  pay.  Of  course," 
defendant  could  not  be  required  to  pay  unless  the  stock  was 
surrendered;  so  that,  conceding  defendant's  claim  that  the 
stock  could  not  be  retired,  the  defendant  could  be  required 
to  pay  its  debts,  or  have  a  claim  therefor  established  against 
it,  as  for  a  debt.  Appellant  argues  that  the  rights  of  the 
plaintiff  are  subject  to  the  articles  of  incorporation  and  by- 
laws. We  understand  appellee  to  so  concede,  and  they 
claim  that  all  that  was  done,  was  done  in  accordance  there- 
with, and  with  the  agreement  between  plaintiff  and  defend- 
ant. We  are  cited  to  no  authority  by  appellant  other  than 
the  statutes  before  set  out.  Appellee  contends  that  the 
articles  of  incorporation  permitted  and  authorized  the  de- 
fendant to  enter  into  the  contract,  and  we  have  seen  that 
this  is  so.  Appellee  further  contends  that  defendant  is 
bound  by  its  contract.  He  cites  Matson  v.  Bauman,  139 
Minn.  296  (166  N.  W.  343) .    The  citation  may  not  be  directly 
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in  point.  In  that  case,  the  action  was  not  against  the  cor- 
poration. Appellee  also  cites  Burt  v.  Rattle,  31  Ohio  State 
116,,  130,  to  the  proposition  that  a  person  who  advances 
money  to  a  corporation,  and  accepts  its  agreement  for  its 
repayment,  and  who,  by  express  agreement,  takes  no  inter- 
est or  risk  in  the  concerns  of  the  company,  is  a  creditor  of 
the  company,  and  to  call  him  a  stockholder  is  a  simple  mis- 
nomer. They  cite,  farther,  Field  v.  Eastern  Building  d 
Loan  Assn.,  117  Iowa  185,  and  Hammerquist  v.  Pioneer  Sav. 
d  Loan  Co.,  15  S.  D.  70  (87  N.  W.  524),  to  the  proposition 
that,  where  a  shareholder  in  a  corporation  had  paid  in  full 
the  stipulated  sum,' in  consideration  of  which  he  was  to  re- 
ceive, at  the  expiration  of  two  years  from  date,  a  repayment 
of  the  sum  paid,  together  w^ith  interest,,  the  company  is- 
suing the  share  could  not  avoid  such  payment  by  pleading 
that  the  contract  was  ultra  vires,  being  forbidden  by  the 
laws  of  the  state  under  which  it  was  organized.  Appellant 
makes  no  answer  to  these  authorities. 

We  are  of  opinion  that  the  trial  court  rightly  decided 
the  case,  and  its  judgment  is — Affirmed. 

Weaver,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Emil  a.  Anderson,  Administrator,   Appellee,   v.   Chicago, 
Rock  Island  &  Pacific  Railway  Company,  Appellant. 

N£aUG£NCE:     Smoke-Bnshrouded  Ccmdition  of  Oroasing — ^Belated 

1  Train — ^Instinct  to  Protect  Self.  The  smoke-enshrouded  condi- 
tion of  a  double-tracked  railway  crossing,  coupled  with  the 
fact  that  no  train  was  then  due  on  the  track  where  the  fatal 
accident  occurred,  all  aided  by  the  recognized  instinct  of  a 
human  being  to  protect  himself,  may  be  sufficient  to  absolve 
the  deceased  from  guilt  of  contributory  negligence,  as  a  matter 
of  law. 

BECHIVEBS:     When  Claims  Barred — ^Earnings  Devoted  to  Better- 

2  ments.  When  the  earnings  of  a  corporation  under  receiver- 
ship  are   devoted   solely   to    the   betterment   of   the   corporate 
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property,  claims  against  the  receiver  become  claims  against 
the  corporation  upon  the  retransfer  ot  the  property,  at  least 
as  to  the  extent  of  the  betterments. 

BEOEIVEBS:      Order    for    Filing    Claims — ^Noncompliance— ISffect. 

3  Claims  against  the  receiver  of  a  cocporation/  not  filed  within 
the  time  provided  by  court  order,  are  not,  upon  the  discharge 
of  the  receiver,  barred  against  the  corporation  by  reason  of 
said  order,  when  there  has  been  no  sale  and  distribution  of 
the  corporate  property.  It  is  immaterial  that,  when  the  claims 
are  sought  to  be  enforced,  there  has  been  a  change  of  stock- 
holders. 

KEOLiaENCE:     Ko  EyewttnesB  Rule — Presumption    (7)    or  Infer- 

4  ence  (?)  An  instruction  to  the  effect  that,  in  the  absence  of 
eyewitnesses,  the  law  **pre$ume8''  that  an  injured  party  exer- 
cised  reasonable  care,  is  inaccurate,  but  not  to  such  extent 
as  to  constitute  reversible  error,  when  other  instructions  defi- 
nitely place  the  burden  on  plaintiff  to  show  want  of  contrihu- 
tory  negligence, 

Salinger,  J.,  dissents. 

Appeal  from  Washington  District  Court, — K.  E.  Willcock- 

soN,  Judge. 

January  15,  1920. 

Rehearing  Denied  October  2,  1920. 

Action  for  damages  for  the  wrongful  death  of  plaintiff's 
decedent.  There  was  a  verdict  for  the  plaintiff,  and  defend- 
ant appeals. — Affirmed, 

F.  W,  Sargent,  J,  G.  Gamble,  and  Eicher  d  Livingston, 
for  appellant. 

S,,W.  d  J,  L,  Brookhart,  Chas.  A,  Dewey,  and  W,  H,  But- 
terfield,  for  appellee. 

Evans,  J. — I.  The  decedent  was  Charles  Norberg.  He 
and  his  companion  were  instantly  killed,  at  about  6  P.  M. 
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on  January  25, 1917,  by  one  of  defendant's  trains.    As* found 

by  the  jury,  the  accident  occurred  on  the 
1.  NEciLifiKxcK :  crossing  at  North  Marion  Avenue,  in  the  city 
Bhroiided  con-  ^^  Washington,  Iowa.  There  were  no  eyewit- 
croasins'  be-  ^esses  to  the  collision.  The  bodies  of  both 
in8t?Tic?'to  '  ^^^  were  found  beside  the  track,  a  short  dis- 
protect  »eif.       tance  west  of  North  Marion  Avenue,  within 

a  few  minutes  aftar  a  west-bound  passenger 
train  had  passed.  Two  main  lines  of  track  ran  parallel  for 
some  distance  westward  out  of  the  Washington  depot.  On 
the  northerly  one,  the  Oskaloosa  train  moved  westward 
from  the  depot  on  time,  going  about  12  miles  an  hour. 
Within  a  few  moments  thereafter,  the  Kansa.s  City  train 
started  from  the  depot  in  the  same  direction,  moving  at  25 
miles  an  hour  or  more.  This  train  was  some  hours  behind 
time.  It  overtook  and  pajssed  the  Oskaloosa  train,  at  or 
about  the  Nortii  Marion  crossing.  North  Marion  Avenue 
is  a  north  and  south  street.  A  few  minutes  before  the  ac- 
cident, Norberg  started  for  his  boarding  place.  His  ordi- 
nary course  would  take  him  across  the  railroad  tracks  on 
the  crossings  of  North  Marion  Avenue.  He  was  seen  ap- 
proaching North  Marion  Avenue  while  walking  on  a  line 
parallel  to  the  railway  tracks  and  north  thereof.  The  cir- 
cumstances proved,  warrant  the  inference  that  he  ap- 
proached the  railroads  from  the  north,  walking  along  the 
avenue.  He  had  crossed  the  northern  track.  He  was  un- 
doubtedly killed  by  a  collision  with  the  Kansas  City  train 
on  the  parallel  track,  8i/^  feet  farther  south.  Both  trains 
were  running  in  excess  of  ordinance  speed.  For  that  reason, 
the  question  of  negligence  of  the  railway  company  is  not 
disputed  on  this  appeal.  The  defendant  moved,  however,  at 
the  close  of  all  the  evidence,  for  a  directed  verdict  on  the 
ground  of  the  contributory  negligence  of  the  decedent.  The 
same  point  is  urged  here.  The  general  purport  of  the  argu- 
ment is  that  the  circumstances  appearing  in  evidence  dis- 
close that  the  decedent  could  not  have  come  into  collision 
with  the  defendant's  train  at  such  time  and  place,  without 
contributory  negligence  on  his  part.    The  burden  was,  of 
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course,  upon  the  plaintiff  to  prove  care  upon  the  part  of  the 
decedent.  He  was  a  mere  pedestrian,  and  had,  therefore, 
full  command  of  his  own  action,  without  any  of  the  dis- 
tractions of  a  frightened  horse  or  a  stalled  automobile.  He 
was  familiar  with  the  location  and  with  the  train  schedules. 
On  the  other  hand,  the  immediate  circumstances  had  their 
confusion.  The  smoke  of  the  Oskaloosa  train  covered  the 
track  of  the  Kansas  City  train.  The  presence  of  the  Oska- 
loosa train  also  blanketed  the  Kansas  City  train  from  the 
view  of  Norberg,  while  he  was  on  the  north  side  of  the  Os- 
kaloosa train.  No  train  was  due  on  the  Kansas  City  track 
at  that  time,  the  train  in  question  being  several  hours  late. 
Norberg  must  have  crossed  the  north  track  in  front  of  the 
Oskaloosa  train.  The  overtaking  and  passing  of  the  Oska- 
loosa train  by  the  Kansas  City  train  at  this  point  was  an 
important  circumstance.  It  may  be  that  he  did  not.  and 
even  with  diligence  could  not,  have  discovered  the  presence 
of  the  Kansas  City  train  until  after  he  crossed  the  north 
track.  In  view  of  the  absence  of  eyewitnesses,  the  jury  did 
have  the  right  to  consider  the  instinct  of  self-preser^^ation, 
as  a  fact  bearing  upon  the  question  of  care.  Just  how  much 
weight  should  be  given  to  this  fact  would  be  also  a  jury 
question,  in  the  light  of  all  the  circumstances.  We  are  of 
the  opinion,  therefore,  that  the  circumstances  appearing  in 
evidence  were  not  conclusive,  as  a  matter  of  law,  upon  the 
question  of  contributory  negligence,  and  that  the  plaintiff 
was  entitled  to  go  to  the  jury  thereon. 

II.  At  the  time  of  the  accident  in  question,  the  railroad 
of  the  defendant  corporation  was  being  operated  by  its  re- 
ceiver, Jacob  M.  Dickinson.    The  original  liability,  if  any, 

therefore,  was  that  of  the  receiver,  and  not 

^*  wheS^cuims      ^^**  ^^  ^^®  Corporation.     It  appears,  also, 

barred:  eann-     that  Certain  ordcrs  were  made  in  the  re- 
in^ devoted 

to  hotter-  celvership  proceedings  by  the  Federal  court 

having  jurisdiction  of  the  same.  One  of 
these  provided  that  all  claims  against  the  receiver  should 
be  presented  to  the  receiver  on  or  before  July  14^  1917,  and 
that  all  claims  not  so  presented  should  be  thereafter  barred. 
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• 
The  claim  of  the  plaintiff  was  not  thus  presented.  It  is 
urged,  therefore,  by  appellant  that  it  has  been  fully  adjudi- 
cated against  the  plaintiff,  and  that  such  order  of  the  Fed- 
eral court  is  a  bar  to  further  prosecution  of  the  case.  It  fur- 
ther appears  that,  although  the  receivership  proceeding  was 
pending  for  some  months,  during  which  time  the  railroad 
was  operated  by  the  receiver,  yet  the  receiver  did  not,  at 
any  time,  sell  the  property  of  the  corporation,  nor  convert 
it  into  cash  or  liquid  assets;  nor  did  he  purport  to  dis- 
tribute the  property  in  his  hands  to  the  payment  of  credit- 
ors. The  only  distribution  made  by  him  was  that  of  the 
receipts  from  the  operation  of  the  road.  This  was  the 
status  of  the  receivership  proceedings  when  the  corporation 
applied  to  the  court  for  an  order  directing  the  receiver  to 
restore  to  the  corporation  all  its  property.  The  basis  of  this 
application  was,  in  substance  and  effect,  a  declaration  of 
solvency  on  the  part  of  the  corporation,  and  an  assurance 
of  its  ability  to  finance  its  assets  in  such  a  way  as  to  satisfy 
or  pay  all  its  creditors.  Such  application  was  sustained  by 
the  court,  and  pursuant  thereto,  the  receiver  surrendered  to 
the  corporation  all  the  assets  in  his  hands.  It  will  be  seen 
from  the  foregoing  that,  although  the  receiver  was  in  the 
first  instance  alone  liable  for  the  damages^  if  any,  claimed 
herein,  yet,  as  such  receiver,  he  would  have  been  entitled  to 
pay  such  damages  out  of  the  moneys  realized  by  him  in  the 
operation  of  the  road.  None  of  the  moneys  so  earned  were 
applied  to  the  payment  of  such  damages.  On  the  contrary, 
the  moneys  realized  in  such  operation  were,  to  the  extent 
of  more  than  f  1,000,000,  applied  to  betterments  of  the  road. 
In  the  restoration  of  its  property,  the  corporation  received 
the  full  benefit  of  these  betterments. 

Upon  the  state  of  facts  here  indicated,  the  United  States 
Supreme  Court  has  spoken  fully.  Texas  d  Pac.  R,  Co.  v. 
Bloom's  Admr.,  164  U.  S.  686;  and  Texas  d  Pac,  R.  Co,  v. 

Johnson ,  151  U.  S.  81.     See,  also,  Gray  v. 

3     Recfivers  ■ 

order  for  ill-     Grand  T.  W.  R,  Go.y  156  Fed.  786;  also  an- 
noncompii- '       notation  following  Carlson  v,  Mid-Continent 
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The  substance  of  the  holding  in  the  cited  authorities 
is  that,  when  the  property,  without  sale  thereof,  is  re- 
stored to  the  corporation,  with  the  betterments  made  by 
the  receiver,  the  corporation  must  be  deemed  to  assume 
the  liability  of  the  receiver,  to  the  extent,  at  least,  of  the 
betterments  caused  by  the  receiver  out  of  the  operation  of 
the  property.  It  is  held,  also,  that  the  order  entered  by  the 
Federal  court,^  fixing  a  date  within  which  this  claim  must  be 
presented  against  the  receiver,  is  not,  in  the  absence  of  the 
sale  of  the  property  and  a  distribution  of  the  assets  to 
creditors,  a  bar  to  the  litigation  of  plaintiff's  claim.  It  is 
needless  that  we  should  add  argument  or  discussion  to  these 
holdings  by  such  court.  They  are  decisive  of  the  question 
before  us. 

It  is  urged  by  the  appellant  that  a  large  amount  of  new 
stock  was  issued  and  sold  to  new  stockholders,  who  were  in 
the  nature  of  innocent  purchasers,  and  who  will  be  preju- 
diced by  the  recognition  of  this  liability.  There  was  no 
change  in  the  organization  or  entity  of  the  corporation. 
The  property  was  restored  in  its  entirety  to  the  same  cor- 
poration from  which  it  was  taken.  The  realizing  of  a  large 
amount  of  money  by  the  sale  of  new  stock  was  only  a  method 
of  finance,  and  it  was  a  recognition  by  the  purchasers  of 
the  solvency  of  the  corporation,  and  was  the  assurance  to 
the  court  that  the  company  was  solvent,  and  financially  able 
to  manage  its  property  as  a  going  concern.  Without  such 
assurance,  the  court  would  not  have  restored  the  property. 
In  brief,  we  do  not  think  that  the  sale  and  purchase  of  new 
stock  of  the  corporation  is  a  fact  which  entitles  the  cor- 
poration to  claim  the  status  of  an  innocent  purchaser  of  its 
own  restored  property. 

III.    The  trial  court  gave  the  following  instruction : 

"And,  on  the  question  of  the  deceased  Norberg  being 
guilty  of  contributory  negligence,  as  is  alleged  by  defend- 
ant, you  are  instructed  that,  where  there  are  no  eyewit- 
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nesses  as  to  the  manner  and  way  in  which 

^'  noSyewit-^*      ^^®  deceased  was  conducting  himself  at  and 

presumption       immediately  prior  to  the  time  he  received 

enceT?/"'*'      ^^^  injuries,  the  law  presumes  that  he  was 

exercising  such  care  and  caution  as  men  of 
ordinary  prudence,  judgment,  and  discretion  would  exer- 
cise, under  like  or  similar  circumstances,  and  in  relation  to 
the  same  matters,  unless  the  facts  and  circumstances  shown 
upon  the  trial  negative  such  presumption;  and  you  should 
indulge  in  such  presumption  in  favor  of  the  deceased,  unless 
the  facts  and  circumstances  developed  on  the  trial  negative 
such  presumption." 

Appellant  complains  of  this  instruction  on  the  ground 
that  the  necessary  effect  thereof  was  to  cast  upon  the  de- 
fendants the  burden  of  proof  on  the  question  of  contributory 
negligence.  The  difficulty  presented  by  the  instruction  is 
its  use  of  the  word  "presumption."  Ordinarily,  a  presump- 
tion furnishes  a  resting  place  to  the  party  otherwise  having 
the  burden  of  proof,  and  shifts  upon  the  other  party  the 
burden  of  overcoming  such  presmnption.  We  have  held 
that  the  so-called  presumption  which  obtains  in  the  absence 
of  eyewitnesses,  that  a  decedent  exercised  due  care,  is  a 
mere  inference  of  fact,  which  is  wholly  for  the  consider- 
ation of  the  jury  as  an  item  of  evidence;  that  the  weight 
thereof  is  to  be  determined  wholly  by  the  jury,  in  the  light 
of  all  the  evidence. 

There  is  room  for  the  argument  that  the  instruction  un- 
der consideration  herein  runs  counter  to  our  holding  in 
Bell  V.  Incorporated  Town  of  Clarion,  113  Iowa  126.  In 
the  cited  case,  the  inaccuracy  of  speech  involved  in  the  use 
of  the  word  "presumption"  for  the  word  "inference"  is 
pointed  out.  It  was,  nevertheless.,  recognized  therein  that 
the  word  "presumption"  is  not  infrequently  used  as  the 
equivalent  and  synonym  of  the  word  "inference."  It  is  un- 
doubtedly true  that  the  word  "presumption"  is  popularly 
used  in  such  sense,  and  that  such  use  thereof  presses  itself 
with  great  persistency  upon  lawyers  and  judges.  Such  use 
of  the  word  has  been  very  persistent  in  the  instructions  of 


746  Anderson  v.  Chicago,  R.  I.  &  P.  R.  Co.   [189  Iowa 

trial  judges ;  and  we  have  ourselves  recognized  the  qualified 
meaning  of  the  word  in  such  case  as  is  here  presented. 
Lunde  v.  Cudahy  Packing  Co.,  139  Iowa  688,  695;  Gray  v. 
Chicago,  R.  I,  d  P.  R,  Co.,  160  Iowa  1;  Sanderson  v.  Chi- 
cago, M.  df  St.  P.  R.  Co.,  167  Iowa  90 ;  Merchants  Trans,  d 
S.  Co.  V.  Chicago,  R.  I.  d  P.  R.  Co.,  170  Iowa  378,  390. 

In  the  last-cited  case,,  the  inference  wiiich  may  be  drawn 
from  the  instinct  of  self-preservation,  in  the  absence  of  eye- 
witnesses, is  characterized  as  an  "inference  of  fact,"  as  a 
"presumption  of  fact,"  and  ajs  a  "rebuttable  presumption.'- 
This  does  not  mean  that  these  terms  are  all  necessarily  syn- 
onymous, or  that  they  may  not  be  distinguished;  but  it  is 
a  recognition  that  they  all  may  be  used  in  appropriate  con- 
nection to  denote  the  same  thing.  The  instruction  under 
consideration  herein  is  quite  an  exact  copy  of  the  instruc- 
tion approved  in.  Lunde  v.  Cudahy  Packing  Co.,  139  Iowa 
688,  695.  This  may  be  a  form  of  surrender  to  the  persist- 
ency of  the  use  of  terms  in  a  popular  sense,  as  distinguished 
from  a  strictly  legal  one. 

'On  the  whole,  we  think  that  the  use  of  the  word  'pre- 
sumption" in  such  qualified  meaning  is  not  misleading  to 
the  jury,  if  such  use  is  accompanied  with  proper  qualifica- 
tion pertaining  to  the  burden  of  proof. 

In  this  case,  the  jury  was  charged  specifically  and  re- 
peatedly, in  Instructions  6,  10,  13,  and  15,  that  the  burden 
was  at  all  times  upon  the  plaintiff  to  prove  that  the  de- 
cedent did  exercise  ordinary  care. 

Whether  the  Lunde  case  runs  counter  to  the  Bell  case 
involves  a  construction  of  the  opinion  in  the  Bell  case.  Our 
own  discussion  therein  is  not  free  from  ambiguity.  It  is  not 
clear  therefrom  whether  the  reversal  ordered  therein  was 
based  upon  the  use  of  the  word  "presumption."  or  whether 
it  was  based  upon  the  burden  imposed  upon  the  defendant 
by  the  instruction  to  the  effect  that  such  "presumption 
would  be  overcome  by  evidence  that  satisfies  the  minds  of 
the  jury  that  she  was  negligent."  In  the  Lunde  case,  we 
put  the  latter  construction  upon  the  opinion  in   the   Bell 
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case.    We  think  such  construction  is  fairly  invited  by  the 
discussion  therein. 

Following  the  Lunde  case,  we  think  that  the  use  of  the 
word  ^^presumption"  in  the  qualified  sense  of  an  inference 
of  fact  was  sufficiently  guarded  in  the  instructions  as  a 
whole  so  as  to  properly  advise  the  jury  of  the  sense  in  which 
it  was  used,  and  to  advise  it,  also,  that  the  burden  of  proof 
as  to  contributory  negligence  remained  upon  the  plaintifif, 
and  was  not  shifted  to  the  defendant.  The  judgment  below 
must,  accordingly,  be — Affirmed. 

Wbavbr,  C.  J.,  Ladd,  Oatnob,  Preston,  and  Stbvbns, 
JJ.,  concur. 

Salingbr,  J.  (dissenting).  The  majority  opinion  is>  as 
to  one  point,  put  on  the  ground  that,  while  the  present  hold* 
ing  is  in  conflict  with  Bell  v.  Incorporated  Town  of  Clarion, 
113  Iowa  126,  it  is  in  accord  with  the  later  cases  of  Lunde  v. 
Cudahy  Pkg.  Co.,  139  Iowa  688,  695,  and  Gray  v.  Chicago, 
R.  I.  d  P,  R.  Co,,  160  Iowa  1.  In  effect,  the  present  holding 
is  that  the  Lunde  case  and  the  Chray  case  have  overruled  the 
Bell  case.  I  agree  that  it  is  proposed  now  to  overrule  the 
Bell  case,  but  I  am  not  satisfied  that  that  case  has  before 
been  overruled,  nor  satisfied  that  it  should  ever  be  over- 
ruled. 

It  cannot  be  seriously  disputed  that  it  is  proposed  to 
affirm  the  giving  of  an  instruction,  despite  the  fact  that 
one  in  substance  like  it  was  disapproved  in  and  reversed  for 
in  the  Bell  case.  I  am  unable  to  see  any  substantial  dis- 
tinction between  the  instruction  disapproved  in  the  Bell 
case  and  the  one  it  is  now  proposed  to  approve.  In  the  case 
at  bar,  the  following  instruction  is  complained  of : 

"And  on  the  question  of  deceased  Norberg  being  guilty 
of  contributory  n^ligence  as  is  alleged  by  defendant,  you 
are  instructed  that,  where  there  are  no  eyewitnesses  as  to 
the  manner  and  way  in  which  the  deceased  was  conducting 
himself  at  and  immediately  prior  to  the  time  he  received 
the  injuries,  the  law^  presumes  that  he  was  exercising  such 
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care  and  caution  as  men  of  ordinary  prudence,  judgment, 
and  discretion  would  exercise  under  like  or  similar  circum- 
stances, and  in  relation  to  the  same  matters,  unless  the 
facts  and  circumstances  shown  upon  the  trial  negative  such 
presumption ;  and  you  should  indulge  in  such  presumption 
in  favor  of  the  deceased,  unless  the  facts  and  circumstances 
developed  on  the  trial  negative  such  presumption/' 

In  the  Bell  case,  the  instruction  disapproved  of  wajs  as 
follows: 

"You  are  instructed  that  it  is  a  recognized  rule  of  human 
conduct  that  persons  in  their  sober  senses  naturally  and 
instinctively  seek  to  avoid  danger.  The  law,  therefore, 
presumes,  until  the  contrary  appears,  that  the  deceased, 
prompted  by  this  natural  instinct,  did  exercise  care  in 
approaching  and  stepping  upon  the  sidewalk  in  question, 
where  the  injury  occurred.  But  such  presumption  would  be 
overcome  by  evidence  that  satisfied  the  minds  of  the  jury 
that  she  was  negligent." 

In  effect,  this  instruction  was  condemned  in  the  Bell 
case  because  of  the  loose  use  of  the  word  "presumption;" 
and  it  was  said,  while  it  might  properly  be  charged  that 
the  instinct  of  self-presentation  may  be  considered  by  the 
jury,  and  that  such  consideration  might  militate  against 
the  claim  that  there  was  no  evidence  of  freedom  from  con- 
tributory negligence.,  yet  "that  is  a  very  different  thing 
from  saying  to  the  jury  that  a  presumption  arises  there- 
from requiring  evidence  to  the  satisfaction  of  the  jury  to 
overcome  it."  It  seems  to  me  that  precisely  the  same  may 
rightfully  be  said  of  the  instruction  at  bar. 

The  remaining  question,  then,  is  whether  the  Boll  case 
has  been  overruled  by  Lunde  v.  Cudahy  Pkg.  Go,,  139  Iowa 
688,  at  695.  The  decision  in  Gray  v,  Chicago,  R,  I.  d  P.  R. 
Co.y  160  Iowa  1,  at  14,  15,  does  not  particularly  change 
the  question ;  because  it  is  said  in  the  Gray  case  that  it  is 
treated  as  being  "framed  in  language  approved  by  this 
court  in  Lunde  r.  Cudahy  Pkg.  Co/*  The  instruction  in- 
the  Lunde  case  was  this: 

"Upon  the  question   of  plaintiff's  intestate's   contribu- 
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tory  negligence;  you  are  instructed  that,  where  there  are 
no  eyewitnesses  as  to  the  manner  in  which  he  was  con- 
ducting himself  at  the  time  he  received  the  injuries,  the 
law  presumes  that  he  was  exercising  such  care  and  caution 
as  men  of  ordinary  prudence,  judgment,  and  discretion 
exercise  under  like  circumstances,  and  in  relation  to  the 
sau^  matters,  unless  the  facts  and  circumstances  shown 
upon  the  trial  negative  such  presumption;  and  you  should 
indulge  in  such  presumption  in  his  favor,  unless  the  facts 
and  circumstances  developed  on  the  trial  n^ative  such 
presumption." 

It  seems  to  me  to  be  true  that  this  instruction  does 
not,  in  any  substantial  respect,  differ  from  the  one  at  bar, 
nor  from  the  one  condemned  in  the  Bell  case.  And  my 
answer  to  the  Lwnde  case  is  that  it  should  be  overruled, 
because  it  is  in  conflict  with  the  Bell  case;  and  the  Oray 
case  should  also  be  overruled,  for  the  same  reason.  But 
one  is  not  limited  to  that  position.  Whatever  the  Lwnde 
case  may  in  fact  do,  it  does  not  profess  to  overrule  the 
Bell  case.  It  attempts  to  place  the  decision  on  peculiar 
and  narrow  ground  which  is  not  for  consideration  on  the 
record  now  before  us,  and  it  expressly  disclaims  any  con- 
flict with  or  desire  to  overinile  the  Bell  case.  The  ground 
of  the  decision  in  the  Lninde  case  is  stated  to  be  that  it  is 
'^uow  well  settled  that  this  burden  may  be  met  and  the 
fact  of  due  care  may  be  established  prima  facie  by  show- 
ing that,  when  last  seen,  he  was  acting  in  the  line  of  his 
duty,  without  any  apparent  negligence,  and  that  there  is 
no  living  witness  or  direct  testimony  as  to  the  manner  in 
which  his  death  occurred.  ♦  ♦  «  The  instruction  in 
the  pi-esent  case  not  only  does  not  relieve  the  plaintiff 
from  the  operation  of  the  ordinary  rule,  which  requires  her 
to  prove  by  competent  evidence  both  the  negligence  of  the 
defendant  and  the  absence  of  contributory  negligence  by 
the  deceased,  but,  on  the  contrary,,  the  charge  given  the 
jury  is  carefully  framed  to  prevent  any  confusion  or  mis- 
understanding on  this  point." 

And  the  Bell  decision  is  differentiated  as  follows: 
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"It  is  not  inconsistent  with  the  instruction  now  being 
considered.  The  instruction  there  held  to  be  erroneous  was 
to  the  effect  that,  in  such  cases,  the  burden  'of  proof,  on 
the  question  of  contributory  n^ligence,  is  shifted  to  the 
defendant,  and  that  the  deceased  would  be  held  to  have 
exercised  due  care  until  the  conclusion  is  'overcome  by 
evidence  that  satisfies  the  jury  that  he  was  negligeat.' " 
Lunde  v.  Cudahy  Pkg.  Co.,  139  Iowa  688,  at  696. 

I  think  the  instruction  at  bar  does  just  what  the  Lunde 
case  says  the  Bell  case  rightly  reverses  for. 

And  if  it  comes  to  mere  counting  of  noses  and  keeping 
track  of  the  chronology  of  decision,  Sanderson  t\  ChicagOy 
M.  d  8t,  P.  R.  Go,,  167  Iowa  90,  at  103,  expressly  approves 
the  reasoning  set  forth  in  the  Bell  case. 

All  I  can  find  in  Merchants  T,  d  S,  Co,  v.  Chicago ,  R, 
I.  &  P.  R.  Co,,  170  Iowa  378,  at  391,  is  that  an  instruction 
holding  that  the  so-called  presumption  arises  in  the  absence 
"of  direct  evidence"  as  to  whether  proper  care  was  exercised, 
is  fundamentally  erroneous,  and  that  the  so-called  pre- 
sumption may  be  for  consideration,  though  there  be  an 
absence  of  direct  evidence  on  whether  proper  care  was  ex- 
ercised. 

It  is  suggested  that,  since  the  charge  of  the  court 
repeatedly  tells  the  jury  that  the  burden  of  proof  on  show- 
ing freedom  from  contributory  negligence  is  on  the  plain- 
tiff, it  may  fairly  be  said  that,  if  the  instruction  complained 
of  be  erroneous,  the  error  is  rendered  harmless  by  these 
broad  and  specific  instructions  as  to  the  burden  of  proof. 
Juries  are  more  apt  to  follow  what  is  specific,  narrow, 
and  definite  than  generalities  which  may,  in  fact,  include 
a  specific  matter.  When  the  juror  is  advised  that  the 
plaintiff  has  a  presumption  in  his  favor„  then,  though  it 
is  possible,  on  close  analysis,  to  ascertain  that,  notwith- 
standing the  indulgence  of  such  presumption,  the  general 
burden  rests  on  the  party  for  whom  the  presumption  is  in- 
dulged, the  broad  charge  will  not  remove  the  definite  state- 
ment that  the  party  who  has  the  burden  also  has  a  pre- 
sumption in  his  favor.    Indeed,  it  might  well  be  understood 
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that,  though  the  plaintiff  had  the  burden  of  proof  through- 
out, he  discharged  that  burden,  at  least  prima  fade,  when 
it  is  shown  that  no  eyewitnesses  were  present.  Moreover, 
it  is  fairly  to  be  doubted  whether  the  broad  instruction 
as  to  burden  of  proof  thus  relied  on,  instead  of  curing  the 
charge  as  to  the  presumption,  is  not,  in  fact  and  at  best, 
the  creation  of  a  conflict  in  instructions. 


LiLLiB  Bailey,  Appellee,,  v.  City  of  LeMars,  Appellant. 

MUNICIPAL  OOBPOBATIONS:     Kegligence— Depression  In  WaUc. 

1  The  maintenance  in  a  sidewalk  of  a  depression  with  ragged 
and  dilapidated  edges,  even  though  the  depression  is  of  slight 
depth, — some  two  inches, — may  present  a  Jury  question  on  the 
issue  of  negligence. 

NEW    TRIAL:      Newly    DiscOTeTed   ETidence — ^Failure    to    InTesti- 

2  gate  Known  Facts.  Diligence  in  the  matter  of  newly  discovered 
evidence  as  ground  for  new  trial  demands  that  a  party  prof- 
fering the  new  evidence  follow  up  and  investigate  during  the 
trial   suggested  facts  brought  to   light   during  the  trial. 

TBIAL:     View  of  Premises.    The  court  is  within  its  discretion  in 

3  refusing  to  permit  the  Jury  to  view  the  scene  of  an  accident 
at  a  trial  over  two  years  after  the  accident,  and  at  a  time  when 
the  condition  of  the  walk  had  materially  changed. 

NEGLiaENCE:     Defining  Reasonable  Condition.     The  court   need 

4  not  "define  the  condition  in  which  a  walk  must  be  in  order 
to  be  in  a  reasonably  safe  condition,"  especially  in  the  absence 
of  a  request. 

NEOUOENCE:     Evidence — Condition  After  Injury.     Evidence   of 

5  physicians  reviewed,  as  to  the  physical  condition  of  an  in- 
jured party  as  late  as  two  years  after  an  injury,  and  held 
properly  received,  over  the  objection  that  it  was  too  remote. 

Appeal  from  Plymouth  District  Court, — William 

Hutchinson,  Judge. 

October  2,  1920. 
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Action  to  recover  damages  for  injuries  alleged  to  have 
been  caused  by  a  defective  sidewalk.  Trial  to  a  jury,  and 
verdict  and  judgment  for  plaintiff.  Defendant  appeals. — 
Affirmed. 

Nelson  Miller,  for  appellant. 

Roseberry  d  Roseherry,  for  appellee.  ' 

Preston^  J. — 1.  Plaintiff  claims  to  have  caught  the 
heel  of  her  shoe  on  the  jagged  and  overhanging  edge  of 
a  defect  in  a  cement  sidewalk,  as  she  was  walking  south, 
after  dark.  Her  evidence  tends  to  show  that  she  was  vio- 
lently thro\ra  forward  to  the  pavement,  which  caused  a 
miscarriage,  and  injuries  to  her  limb,  arm,  side,  pelvis, 
and  the  reproductive  organs.  In  addition  to  the  general 
verdict^  the  jury  returned  answers  to  interrogatories,  which 
we  understand  to  have  been  submitted  by  the  defendant, 
as  follows: 

"1.  Was  the  city  negligent  because  of  the  existence  of 
the  break  in  the  sidewalk  involved  in  this  case?  Answer. 
Yes. 

"2.  How  much  higher,  if  any,  was  the  edge  of  the  walk 
south  of  the  break  than  the  edge  of  the  walk  north  of 
the  break?    Answer.    One  inch. 

"3.  What  was  the  depth  of  the  break  below  that  portion 
of  the  walk  which  lay  north  of  the  break?  Answer.  One 
and  three-fourths  inches." 

The  issues,  as  stated  by  appellant,  and  adopted  by  appel- 
lee, were  whether  the  defect  in  the  walk  was  of  such  a 
character  that  it  could  be  said  to  be  negligence  in  the  city 

to  permit  it  to  exist;  whether  the  accident 

^'  coBPoiir.^^         actually  happened;   and  whether  the  walk 

negHgence-         ^^^  "^  ^  reasonably  safe  condition.     As  to 

to^wafk^*^         whether  the  injury  occurred,  we 'think  there 

is  no  dispute  in  plaintiff's  evidence,  and  we 
understand  appellant  to  so  concede,  in  connection  with  their 
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urRiiment  as  to  whether  the  motioD  for  a  new  trial  should 
have  been  gi-aiit#d  on  the  ground  of  newly  di8<'overed  evi- 
dence, -which  will  be  referred  to  later.  As  to  the  other  two 
proposltionK,  appellee  contends  that  it  was  a  question  for 
the  jury  as  to  whether  the  defect  in  the  walk  constituted 
nesligence,  and  whether  it  was  in  a  reasonably  safe  con- 
dition; while  appellant  contends  that,  as  a  matter  of  law, 
the  walk  w&b  in  a  reasonably  safe  condition,  and  that  there 
Was  no  negligence.  We  insert  here  a  photograph,  which 
was  introduced  in  evidence. 


The  evidence  of  the  photographer  does  not  show  tlie 
position  of  his  instniuient,  but  it  seems  to  be  conceded  in 
argument  that  the  view  in  the  photograph  is  looking  south, 
the  direction  in  which  plaintiff  was  walking.  She  was 
walking  on  the  inside  of  the  walk :  that  is,  the  side  towards 
the  buildings.  The  photograph  was  taken  in  March,  1917. 
about  three  months  after  the  injury,  which  was  on  I>ecem- 
ber  23,   lOlfi.     According  to  the  evidence,   the  walk   was 
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covered  with  snow,  a  part  of  the  time  during  the  winter, 
and  it  is  not  claimed  there  was  any  material  change  in 
the  walk  in  that  time,  although  it  appears  that  there  was 
a  change,  and  that  the  depression  was  deeper,  when  some 
of  the  measurements  were  made  by  defendant,  some,  a 
year,  and  some„  two  years,  after  the  accident.  The  trial 
was  had  in  1919.  It  is  not  seriously  disputed,  if,  indeed, 
there  is  any  dispute  in  the  evidence,  that  the  south  edge 
of  the  break,  the  edge  against  which  plaintiff  caught  her 
foot,  is  higher  than  the  north  edge,  and  that  the  south 
edge  was  the  broken  edge  of  the  break,  and  had  been  raised 
up  above  the  original  level  of  the  walk.  The  evidence 
tends  to  show  that  the  cement  under  the  top  hard  surface 
had  rotted  away  back  under  the  edge.  It  is  thought  by 
appellajit  that  the  special  findings  of  the  jury  are  not  sus- 
tained by  the  evidence.  We  think  they  are.  True,  there 
is  a  conflict  in  regard  to  this  between  the  witnesses  for 
plaintiff  and  those  for  defendant.  Plaintiff  testifies  that, 
after  she  fell,  she  lay  there  a  few  minutes ;  that  it  knocked 
the  breath  out  of  her,  and  made  her  feel  faint;  that,  while 
she  was  down  on  the  walk,  she  put  her  hand  down  and 
felt  the  walk,  and  estimates  the  depth  at  SY2  inches,  by 
the  measurement  of  her  finger;  that  she  didn't  feel  the 
bottom ;  that  it  went  kind  of  under ;  that  she  simply  reached 
over,  to  see  what  caused  the  fall;  that  she  never  saw  the 
broken  place  in  the  walk.  There  is  evidence  that  there 
is  a  tree,  practically  opposite  the  hole,  and  an  electric  light 
in  the  center  of  the  street  intersection,  and  that  these 
caused  a  shadow  across  the  defective  walk.  A  witness  who 
was  a  carpenter,  and  testifying  for  plaintiff,  says  he 
measured  the  defect  in  the  walk  in  March,  1917;  that,  at 
that  time,,  the  narrowest  place  was  6  inches  wide,  and 
the  widest,  14  inches;  that  the  shallowest  place  was  1  inch 
deep,  and  the  deepest,  2  inches,  and  that  the  walk 
is  1  inch  higher  on  the  south  side  than  on  the  north;  that 
the  hole  was  deepest  in  the  center,  and  sloped  gradually 
to  the  sides.  Other  witnesses  give  their  estimates  of  the 
depth ^   some   from    observation,   and   some   from   measure- 
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ments,  but  at  different  times.  There  is  evidence  tending 
to  show  that  there  was  sand  and  debris  in  the  hole,  which 
would  somewhat  affect  the  measurements,  and  that  it  would 
depend  somewhat  on  the  precise  place  where  the  measure- 
ment was  made,  since  it  was  not  the  same  clear  across. 
Borne  of  the  witnesses,  however,  say  that  there  was  no  debris 
in  the  hole.  There  is  evidence  that  the  south  edge  of  the 
break  was  rough  and  jagged,  .with  projections  of  about  three 
fourths  of  suk  inch.  Plaintiff  testifies  that  it  was  her  heel 
that  caught,  and  not  her  toe ;  that  she  caught  her  foot  under 
the  broken  walk;  that  "my  heel  didn't  break  loose,  but  it 
just  scraped  the  heel ;  it  is  like  it  caught  when  I  was  rais- 
ing my  foot  up,  not  when  I  was  setting  it  down ;"  that  she 
examined  it,  and  it  was  "kind  of  under  a  bit,  and  there 
was  where  I  caught  my  heel."  Her  shoe  was  examined, 
after  she  returned  home,  and  it  showed  that  the  walk 
had  scraped  the  heel ;  that  there  was  a  small  crumb  of 
cement  on  the  heel.  We  deem  it  unnecessary  to  go  into  the 
evidence  in  further  detail.  It  was  shown  by  the  evidence 
that  this  defect  was  a  short  distance  from  the  business 
part  of  town„  extensively  traveled,  and  had  existed  for  a 
year  or  a  year  and  a  half  prior  to  the  accident.  It  is  shown 
that  another  party  tripped  at  this  same  point,  but  it  is  not 
claimed  that  actual  knowledge  thereof  was  brought  home 
to  the  city. 

Appellant  cites  numerous  cases  from  other  jurisdictions 
where  it  has  been  held  that  a  break  in  the  surface,  of  2 
or  3  inches,  is  in  a  reasonably  safe  condition,  as  a  matter 
of  law,  and  that  there  was  no  negligence.  The  Iowa  case 
relied  upon  is  Johnson  v.  City  of  Ames,  181  Iowa  65.  That 
case  was  distinguished  in  Welsh  v.  City  of  Des  Moines^ 
(Iowa)  170  N.  W.  369  (not  ofadally  reported).  The  same 
distinction  may  be  made  in  the  instant  case.  The  facts 
in  the  instant  case  ai*e  more  nearly  like  the  Welsh  case. 
We  think  the  instant  case  is  ruled  by  the  Welsh  case.  In 
the  instant  case,  it  is  not  so  much  a  question  as  to  the  depth 
of  the  hole,  but  is  a  question  whether  the  hole  was  danger- 
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ous  because  of  the  condition  of  the  jagged,  overhanging 
edge,  and  the  other  circumstances.  See,  also,  Oeer  v.  City 
of  Des  Moines,  183  Iowa  837. 

The  trial  court  did  not  err  in  submitting  the  case  to 
the  jury. 

2.  Appellant  states  in  argument  that,  at  the  trial,  de- 
fendant had  no  evidence  whatever  going  directly  to  dis- 
prove that  the  plaintiff  suffered  any  injury  at  the  point 

in  question,  and  that  the  newly  discovered 
•_».  nkw  Trial:       evidence  went  directly  to  that  point.     De- 

nowly    (lis-  -,  z^,-!,  i.1  .« 

covoivd  ^vi-        fendaiit  filed^  as  a  part  of  the  motion  for 

donre  :  faWurt* 

to  inveati-  ucw  trial,  the  affidavit  of  one  Barnes,  in 

pat<^  known  •    ,  .    i      .       .  <■      ,  i  ^      ,   ,       .      . 

facts.  which  it  18  stated  that,  about  8  o  clock  in 

the  evening  of  December  23d,  he  was  pass- 
ing south,  along  the  walk  in  question,  and  saw  a  woman 
with  two  children,  passing  south  at  a  point  described,  which 
would  be  at  the  place  in  question ;  that  she  was  about  109 
feet  ahead  of  him;  that  he  couldn't  say  whether  the  woman 
stumbled  or  not,  but  she  dropped  some  things, — packages, 
— but  that  she  did  not  fall ;  that  he  noticed  nothing  the  mat- 
ter with  her,  as  he  passed;  that  he  went  on  south  to  th«* 
home  of  Powers,  where  he  turned  in;  that  he  thinks  Ewers 
was  with  him,  but  is  not  positive;  that  he  did  not  stop 
and  offer  any  assistance,  because  there  did  not  seem  to 
be  anything  the  matter,  except  the  dropping  of  the  pack- 
ages. No  affidavit  by  Ewers  was  filed.  Defendant's  at- 
torney filed  his  affidavit,  stating  that  be  consulted  with 
every  person  as  to  whom  he  had  received  any  information, 
or  who  might  know  of  anything  which  could  be  used  as 
evidence  in  the  case;  that  he  did  not  receive  any  informa- 
tion that  Barnes  knew  ajiything  of  it ;  that  the  matUn's 
in  Barnes'  affidavit  did  not  come  to  his  knowledge  until 
after  trial ;  that  it  was  impossible  for  him  to  personally 
interview  every  citizen  of  the  city  as  to  what  they  might 
know.  Barnes  does  not  identify  plaintiff  as  the  woman  he 
saw,  but  defendant  claims  that  the  proper  inference  lo  be 
drawn  from  his  testimony  is  that  it  was  she.  Plaintiff 
testifies  that  her  two  children  were  with  her,  but  she  says 
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she  had  no  packages ;  that  she  had  only  a  book  which  she 
had  just  secured  at  the  library,  and  with  which  she  was 
returning  home.  From  her  testimony  it  appears  that  the 
accident  must  have  happened  about  7:30  o'clock;  that  she 
lay  or  sat  on  the  walk  a  few  minutes;  and  that  she  was 
at  her  home  about  8  o'clock,  the  time  Barnes  claims  to 
have  seen  her.  She  says  that  one  man  passed  her,  a  little 
after  she  fell,  and  that  she  saw  no  one  else  in  the  vicinity, 
other  than  this  man.  Plaintiff's  13-year-old  daughter, 
who  was  with  her,  testifies  that  the  man  who  passed,  went 
into  Stockberger's,  whose  home  is  about  at  the  place  of  the 
defect;  so  that,  at  the  trial,  counsel  for  defendailt  had 
knowledge,  from  the  above  testimony,  in  regard  to  a  man 
who  was  passing.  There  is  no  showing  that  there  was  any 
inquiiy  made  at  Stockberger's  house,  or  of  Ewers.  It 
is  not  shown  how  counsel  learned  of  the  Barnes  testimony'. 
It  appears  that  there  wei*e  a  great  many  people  on  the 
street,  doing  their  ('hristmait  shopping.  Appellee  argues 
that  the  alleged  newly  discovered  evidence  is  not  material, 
and  is  cumulative.  It  appears  to  us,  however,  that  it  is 
more  a  question  of  diligence;  and  besides,  the  evidence  is 
somewhat  indefinite.  The  trial  court  did  not  err  in  over- 
ruling the  motion  on  this  ground. 

3.  The  court  did  not  abuse  its  discretion  in  denying 
defendant's  request  that  the  jury  view  the  walk  and  defect. 

The  trial  occurred  more  than    two    years 
3.  trial:  yii'w       after  the  injury,  and  the  e\idence  shows 

of   promlsos.  ^       •' ' 

that  the  conditions  had  changed,  and  that 
the  hole  was  deeper. 

4.  It  is  assigned  as  error  that  the  court  erred  in  not 
giving  an  instruction  defining  the  condition  in  which  a 
walk  must  be,  in  order  to  be  in  a  reasonably  safe  condition, 

and  that  it  was  the  duty  of  the  court  to 

4    V  ..,  ...v. ,..        instruct   upon   all   issues   \iath   reasonable 

defining  fullucss,   and    SO   ou.     Defendant   did   not 

condition.  request  any  instruction  in  regard  to  this. 

The   court   did   instruct   that,   if   the   jury 
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should  find  that  the  walk,  at  the  time  and  place,  was  out 
of  repair,  in  the  manner  claimed  by  plaintiff,  and  was 
dangerous  and  unsafe  for  public  travel,  etc.     And  again: 

"Par.  8.  You  are  instructed  that  a  municipal  corpora- 
tion such  as  this  defendant  is  not  an  insurer  of  the  safety 
of  those  who  travel  upon  its  streets,,  but  it  is  bound  to  use 
ordinary  care  to  keep  its  sidewalks  in  a  reasonably  safe 
condition  for  travel.  If  it  does  this,  it  has  done  all  the 
law  requires  of  it." 

Ordinary  care  was  defined  in  another  instruction.  It 
might  be  somewhat  difficult  for  a  court  to  attempt  to 
"define  the  condition  in  which  a  walk  must  be,  in  order 
to  be  in  a  reasonably  safe  condition."  Appellant  cites  a 
number  of  authorities;  among  them,  Overhouscr  v.  Amer- 
ican Cereal  Co.,  128  Iowa  580,  585,  from  which  defendant 
quotes  at  some  length.  In  that  case,  there  was  a  question 
in  regard  to  an  independent  contractor,  and  the  court  held 
that,  under  such  circumstances,  where  negligence  was 
claimed,  there  should  have  been  a  definition,  or  a  descrip- 
tion of  an  independent  contractor.  It  was  also  said  in 
that  case: 

"Now,  while  the  words  and  terms  in  ordinary  use,  and 
therefore  presumably  within  the  general  understanding  of 
men,  need  not  be  defined  in  instructions,  yet,,  in  all  cases 
where  words  or  teims  are  used  in  a  legal  or  technical  sense, 
differing  from  that  which  the  common  use  of  the  words  im- 
ports, it  is  at  leajst  proper,  and  it  is  not  going  too  far  to  say 
that,  in  many  cases,  it  may  be  necessary,  to  give  definitive 
or  explanatory  instructions." 

It  occurs  to  us  that,  in  this  case,  there  is  nothing  par- 
ticularly difficult  for  a  jury  to  understand  about  reasonably 
safe  condition.  We  think  the  court  covered  this  point  suf- 
ficiently, especially  in  the  absence  of  a  requested  instruc- 
tion. The  court  is  not  required  to  instruct  as  to  issues  of 
fact,  which  involve  their  common  experience,  and  the  com- 
mon experience  or  understanding  of  the  average  man.  Ap- 
pellee cites  at  this  point  Stanley  v.  Cedar  Rapids  d  M.  C. 
R.  Co.,  119  Iowa  52G;  Taylor  t\  Chicago,  St.  P.  d  K.  C.  R. 


Oct.  1920]  Bailey  v.  City  of  LeMars  759 

Co.,  76  Iowa  753 ;  Bever  v,  Spangler,  93  Iowa  576,  610 ;  and 
other  cases  which  we  shall  not  take  the  time  to  discuss. 

5.  It  is  thought  by  appellant  that  the  court  erred  in 
overruling  defendant's  objections  to  some  of  the  testimony 
of  physicians,  in  which  they  described  plaintiff's  health  and 

physical  condition  a  year,  and,  in  another 

^'  evWen'S"-^^*     ii^stauce,  two  years,  after  the  injury;   be- 

af?er^*?njary      cause  it  was  too  remote.    Plaintiff  claimed 

that  her  pain  and  suffering  and  injury  con- 
tinued up  to  the  time  of  the  trial,  and  alleges  that  she  will 
suffer  in  the  future.  Doctor  Mammen  testified,  over  defend- 
ant's objection : 

"Q.  What  condition  did  you  find  Mrs.  Bailey  in  at  that 
time  [a  few  days  before  the  trial]  ?  (Objected  to  as  too  re- 
mote from  point  of  time  to  throw  any  light  upon  an  injury 
suffered  two  years  ago.)  A.  Her  arms  seemed  to  bother 
her.  The  irregular  surface,  you  might  say,  at  the  point 
where  it  was  bruised,  and  the  right  limb  was  drawn  up  by 
muscles  over  on  the  pelvis,  making  an  api)arent  shortening 
of  the  limb.  The  uterus  was  fallen  down,  and  out  of  its 
normal  condition.  Q.  What  would  be  the  effect  of  a  con- 
dition as  you  have  described?  (Objected  to,  as  calling  for 
a  conclusion.  Overruled.)  A.  It  would  be  very  apt  to  pro- 
duce nervous  conditions.  Her  arm  would  give  her  pain. 
The  condition  of  the  leg  would  produce  a  slight  limp.  The 
uterus  will  not  correct  itself,  but  might  correct  it  by  some 
operation.     She  has  been  menstruating  too  frequently." 

This  evidence  was  given  in  chief.  On  cross-examination, 
the  doctor  said  that  the  misplacement  of  the  uterus  was  not 
caused  by  the  fall  or  miscarriage.  Thereupon,  the  court 
sustained  defendant's  objection  as  to  the  conclusion,  and 
struck  out  the  answer.  The  objection  is  somewhat  in- 
definite, and  refers  to  the  conditiim  of  lier  arm  and  limb,  as 
well  as  to  the  misplaced  uterus.  The  objection  was  not 
specific.  A  part  of  the  evidence  was  competent  and  proper, 
enough  to  show  the  condition  of  her  limb  and  ai-ni  at  the 
time  of  the  trial,  and  the  circumstances.  Dr.  (\)le  testified 
that  he  did  not  remember  whether  there  was  a  liiisplacement 
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of  the  uterus,  and  his  testimony  was  somewhat  different 
from  that  of  Dr.  Mammen.  Dr.  Cole  says  that  a  misplaced 
uterus  may  cause  a  miscarriage,  and  more  often  the  reverse ; 
that  discharge  of  the  womb  causes  a  tendency  to  enlarge, 
and  to  remain  enlarged,  and  that,  if  enlarged,  it  is  heax-y, 
and  will  tilt  on  its  weight.  We  think  there  was  no  error  at 
this  point. 

We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment is,  therefore, — Affirmed. 

Weaver,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


J.  E.  Brooker  et  al.,  Appellees,  v.  Carrie  E.  Ludlow  et  al.. 

Appellants. 

SCHOOLS  Ain)  SOHOOL  DISTRICTS:  Consolidated  Districts-- 
Bnlarglng  Proposed  District.  The  county  board  of  education, 
on  appeal  to  it  in  re  petition  for  a  consolidated  school  district, 
has  no  jurisdiction  to  order  the  inclusion  of  territory  not 
already  embraced  within  the  boundaries  as  set  forth  in  the 
petition.  (Sec.  2794-a,  Code  Supp.,  1913,  as  amended  by  Ch. 
149,  Acts  38  G.  A.) 

Appeal  from  Madison   District   Court. — Lorin    N.    Uays, 

Judge. 

October  2,  1920. 

On  October  21,  1919,  plaintiffs  filed  in  the  district  court 
a  petition  for  certiorari,  against  defendants,  asking  that 
the  proceedings  of  the  county  board  of  education,  in  sustain- 
ing the  objections  to  the  boundaries  of  the  proposed  con- 
solidated independent  school  district  of  Jefferson,  be  an- 
nulled and  set  aside.  Trial  was  had,  under  stipulation  that 
it  be  tried  under  Section  4160  of  the  Code.  The  trial  court 
found  that  the  plaintiffs  were  entitled  to  the  writ  as  prayed, 
and  that  the  proceedings  of  the  board  of  education  in  sus- 
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taining  the  objection  to  the  establishment  of  the  indepen- 
dent school  district^  as  established  by  the  county  superin- 
tendent, be  set  aside  and  annulled^  and  taxed  the  costs  to 
the  defendants.    The  defendants  appeal. — Affirmed. 

J,  E.  Tidrick  and  PMl  R.  Wilkinson,  for  appellants. 

W.  8.  Cooper  and  J.  P.  Steele,  for  appellees. 

Pbbston^  J. — The  issues  and  statement  of  facts,  as 
stated  by  appellants,  and  conceded  by  appellees  to  be  cor- 
rect, follow: 

Thb  Issuhs. 

"1.  Whether  or  not  the  county  board  of  education  of 
Madison  County,  Iowa,  had  jurisdiction  to  hear  and  de- 
termine an  appeal  taken  from  the  ruling  of  the  county  su- 
perintendent in  fixing  and  determining  the  boundaries  of  a 
proposed  consolidated  independent  school  district. 

"2.  Whether  or  not  the  said  counly  board  of  education 
had  jurisdiction,  on  an  appeal  taken  by  objectors  from  the 
ruling  of  the  county  superintendent  on  objections  to  the 
boundaries  of  the  said  proposed  consolidated  independent 
school  district,  to  change  said  boundaries  of  said  proposed 
consolidated  independent  school  district  so  as  to  exclude 
territory  within  the  said  proposed  boundaries,  and  include 
territory  lying  outside  said  proposed  boundaries. 

"3.  Whether  or  not  the  said  county  board  of  education 
in  its  ruling  on  said  objections  was  acting  legally." 

The  Facts. 
"Jefferson  Township,  one  of  the  political  townships  of 
Madison  County,  Iowa,  together  with  Sections  6„  5,  and  a 
small  portion  of  Section  4  in  Union  Township,  constitutes 
the  school  township  of  Jefferson.  The  said  school  township 
of  Jefferson  is  divided  into  nine  subdistricts.  Subdistricts 
1,  2,  and  3  extend  from  east  to  west  across  the  north  side  of 
said  school  township.    Subdistricts  4,  5,  and  6  extend  from 
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west  to  east  through  the  center  of  said  school  township,  and 
Subdistricts  7,  8,  and  9  extend  from  east  to  west  along  the 
south  side  of  said  school  township.  The  southern  boundary 
of  Subdistrict  No.  9  extends  south,  so  that  it  embraces  Sec- 
tions 6,  5,  and  a  portion  of  4,  of  said  Union  Township. 

"On  September  15,  A.  D.  1919,  a  petition  directed  to  the 
county  superintendent  of  schools  of  Madison  County  was 
filed  with  said  superintendent,,  asking  the  establishment!  of 
a  consolidated  independent  school  district,  to  be  called  the 
Consolidated  Independent  School  District  of  Jefferson 
Township,  in  the  county  of  Madison,  and  state  of  Iowa,  con- 
taining certain  territory  therein  described,  and  said  ter- 
ritory embracing  the  said  subdistricts  Nos.  2,  4„  5,  6,  7,  and 
8  of  said  school  township  of  Jefferson.  Notice  of  limiting 
time  to  file  objections  was  duly  published.  Thereafter,  cer- 
tain residents  and  property  owners  filed  with  the  said 
county  superintendent  objections  to  the  boundaries  of  the 
said  proposed  consolidated  independent  school  district,  and 
in  said  objections  asked  the  said  county  superintendent  to 
change  said  boundaries  so  as  to  include  Subdistrict  No.  9, 
and  exclude  Subdistrict  No.  2.  That  said  objections  were 
overruled  by  the  said  county  superintendent,  and  two  objec- 
tors took  an  appeal  to  the  county  board  of  education.  The 
board  of  education,  on  appeal,  made  a  ruling,,  and  entered 
the  same  of  record,  that  the  objections  so  filed  with  the 
county  superintendent  should  be  sustained.  That  the  said 
Subdistrict  No.  2  should  be  cut  out  of  said  consolidated 
independent  school  district,  and  said  Subdistrict  No.  9 
should  be  included." 

The  objections  filed  are  as  follows : 

"Such  proposed  consolidated  district  separates  the  com- 
mon school  district  of  Jefferson  Township  into  three  sepa- 
rate parts. 

"2.  The  same  amount  of  land  can  be  secured  in  a  more 
compact  form,  reducing  the  distance  from  the  center  of  such 
district,  and  leave  the  remaining  territory  in  better  form 
for  school  purposes. 

"Therefore  we  ask : 
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'Tirst.  That  Subdistrict  No.  9  of  the  school  district  of 
Jefferson  Township  be  included  within  the  bonndaries  of 
the  proposed  consolidated  school  district. 

"Second.  That  Subdistrict  No.  2  of  the  school  district 
of  Jefferson  Township  be  excluded  from  within  the  bound- 
aries of  the  proposed  consolidated  school  district." 

A  plat  has  been  certified,  and  we  may  say,  in  passing, 
that  there  is  nothing  else  in  this  record  but  the  plat  which 
bears  at  all  upon  either  of  the  objections,  or  which  shows 
that  the'  objectors,  or  any  of  them,  would  be  injuriously  af- 
fected, or  that  the  two  persons  who  appealed  to  the  board 
of  education  were  aggrieved  by  the  decision  of  the  county 
superintendent.  There  is  no  evidence  to  show  that  the 
boundaries  of  the  district  which  the  board  attempted  to  fix, 
were  better  for  the  district  or  adjoining  districts,  or  that 
the  board  fixed  other  boundaries  than  those  described  in 
the  petition  because  of  meandering  streams,  irregular 
boundaries  of  existing  school  corporations,,  or  the  location 
of  highways,  and  so  on.  There  is  no  evidence  as  to  the 
residences  of  the  pupils  who  will  attend  the  school,  or  the 
center  of  school  population,  or  that  the  district,  as  the 
board  attempted  to  fix  it,  would  be  accessible  to  or  accom- 
modate more  pupils  than  the  one  petitioned  for. 

As  to  the  first  objection,  the  plat  shows,  as  we  under- 
stand it,  that  the  common  school  district  of  the  township 
would  be  divided  into  three  separate  parts,  by  the  bound- 
aries attempted  to  be  fixed  by  the  board.  As  to  the  second 
objection,  the  plat  shows  that  the  amount  of  land  taken  in 
by  including  Subdistrict  No.  9  is  about  the  same  as  or  a 
little  more  than  that  contained  in  Subdistrict  No.  2,  which 
was  excluded.  The  distance  from  the  southwest  corner  of 
No.  9  to  the  center  of  the  district  is  about  the  same  as  from 
the  extreme  north  end  of  Subdistrict  No.  2.  There  is  a 
highway  from  the  north  end  of  Subdistrict  No.  2,  to  and 
past  the  center  of  the  district,  and  there  is  a  highway  from 
near  the  southwest  comer  of  No.  9,  running  diagonally  to 
the  center  of  the  district,  and  these  are  of  about  the  same 
length.    There  is  no  evidence,  other  than  the  plat„  that,  by 
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including  No.  9  and  excluding  No.  2,  it  would  leave  the 
remaining  territory  in  better  form  for  school  purposes.  It 
appears  that  the  petition  to  the  county  superintendent  was 
signed  by  46  persons,  which  is  shown  to  be  more  than  one 
third  of  the  qualified  voters  residing  within  the  territory  in 
the  proposed  consolidated  district.  Plaintiffs,  or  some  of 
them,  were  signers  of  said  petition.  Subdistrict  No.  1  was 
not  included  in  the  petition,  because  of  its  proximity  to  a 
town;  Subdistrict  No.  3  was  not  included,  because  of  its 
proximity  to  another  town;  petitioners  did  not  include 
Subdistrict  No.  9,  which  embraced  the  southwestern  comer 
of  Jefferson  Township,  and  Sections  5,  0,  and  a  portion  of 
4,  in  Union.  After  the  petition  was  filed  with  the  county 
superintendent,  notice  was  duly  published.  The  two  ob- 
jectors who  appealed  from  the  county .  superintendent  to 
the  board  of  education  did  not  reside  within  said  Districts 
2  or  9,  nor  did  they  own  property  therein.  None  of  the  ob- 
jectors to  the  proposed  boundaries,  who  seek  to  bring  in 
Subdistrict  No.  9,  live  in  that  subdistri-ct,  but  they  are  per- 
sons in  the  proposed  consolidated  district  who,  appellees 
contend,  are  apposed  to  the  consolidation,  and  are  seeking 
to  bring  in  No.  9  for  the  purpose  of  defeating  the  consolida- 
tion; but  they  concede  that  that  fact  has  no  bearing  on  the 
legal  proposition  involved. 

The  errors  relied  upon  are  that  the  court  erred  in  grant- 
ing the  writ  and  annulling  the  proceedings,  and  that : 

"As  a  matter  of  la-w,  the  county  board  of  education  had 
full  and  complete  power  and  jurisdiction  to  sustain  the  ob- 
jections to  the  establishment  of  the  consolidated  indepen- 
dent school  district  in  Jefferson  Township,  Madison  County, 
Iowa,  which  were  brought  before  them  on  appeal  from  the 
ruling  of  the  county  superintendent  of  Madison  County, 
Iowa,  on  said  objections.  The  court  erred  in  not  returning 
this  case  to  the  county  board  of  education  for  further  con- 
sideration;  the  court  erred  in  passing  upon  questions  not 
raised  by  the  issues  in  this  case;  the  court  erred  in  per- 
mitting the  plaintiffs  to  take  an  appeal  in  this  cause  by 
means  of  a  writ  of  certiorari,  losing  sight  of  the  fact  that 
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the  only  question  involved  was  whether  or  not  the  county 
board  of  education  had  jurisdiction  to  sustain  the  objec- 
tions brought  before  them  on  appeal  from  the  rulin.c:  of  the 
county  superintendent." 

The  question  presented  is  the  consideration  of  some  of 
the  provisions  of  Chapter  149,  Acts  of  the  Thirty-eighth 
General  Assembly,  and  specifically,  as  appellees  state  it, 
whether  or  not  the  board  of  education  may  add  to  a  con- 
solidated independent  district,  in  process  of  organization, 
territory  which  is  not  included  within  the  boundaries  set 
out  in  the  original  petition,  and  the  notice  limiting  the  time 
for  filing  objections  to  the  proposed  boundaries  which  the 
statute  requires  to  be  published.  We  shall  refer  to  such 
portions  of  the  act  above  cited  as  seem  to  bear  upon  the 
question  before  us.    Tt  is  provided  : 

'When  a  petition  describing  the  boundaries  of  contigu- 
ous territory  containing  not  less  than  sixteen  sections. 
within  one  or  more  counties,  asking  for  the  establishment 
of  a  consolidated  independent  school  district  and  signed  by 
one  third  of  the  qualified  voters  residing  therein,  is  filed 
with  the  county  superintendent  *  *  *  he  shall  within 
ten  days  give  public  notice  of  the  place  and  date  when  all 
objections  shall  be  filed.  Ruch  petition  shall  be  accom- 
panied by  an  aflfldavit  sho^^ing  the  number  of  qualified 
voters  in  the  proposed  consolidated  district.  ♦  ♦  ♦ 
Such  affidavit  shall  be  majde  by  some  qualified  voter  resid- 
ing in  the  proposed  district." 

This  provision  was  complied  with. 

"All  notices  under  this  act  shall  be  by  one  publication 
in  a  newspaper  published  within  the  proposed  district,  or 
if  there  be  none,  then  in  a  newspaper  having  general  circu- 
lation within  the  proposed  consolidated  district." 

The  notice  limiting  the  time  for  filing  objections  to  the 
formation  of  the  district  was  so  published. 

"Objections  may  be  made  by  any  person  residing  upon 
or  owning  land  within  such  proposed  boundaries  or  who 
would  be  injuriously  affected  by  the  formation  of  the  pro- 
posed district  and  shall  be  on  file  not  later  than    twelve 
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o'clock  noon  of  the  day  fixed  for  receiving  objections." 

Objections  were  so  filed.  In  regard  to  the  duty  of  the 
county  superintendent  after  objections  are  filed,  the  statute 
provides : 

^Within  five  days  after  such  filings  the  county  superin- 
tendent shall  review  all  papers  filed  in  his  office  and  after 
careful  review  and  investigation  of  their  merits  shall  over- 
rule or  sustain  the  objections  filed  and  fix  and  determine 
the  boundary  lines  of  the  proposed  consolidated  district. 
In  determining  these  boundaries  he  shall  so  locate  the 
boundary  lines  as  will  in  his  judgment  form  the  best  pos- 
sible consolidated  district,  having  due  regard  also  to  the 
welfare  of  adjoining  districts." 

The  statute  provides  for  an  appeal  from  the  county 
superintendent  to  the  county  board  of  education,  and  such 
provision  as  to  the  duty  of  the  board  of  education  is  as  fol- 
lows: 

"Any  person  having  filed  objections  and  being  ag- 
grieved by  the  ruling  of  the  county  superintendent  may  ap- 
peal from  his  decision  to  the  county  board  of  education 
within  ten  days  after  the  decision  is  rendered,  by  serving 
written  notice  on  the  said  county  superintendent.  With- 
in five  days  after  said  notice  has  been  received,  the  county 
superintendent  shall  file  with  the  county  board  of  educa- 
tion all  of  the  original  papers  together  with  his  decision  and 
fix  the  time  and  place  where  such  appeal  will  be  heard  and 
shall  give  notice  to  appellants  by  registered  letter  as  here- 
tofore provided.  The  time  fixed  for  such  hearing  shall  be 
not  less  than  ten  nor  more  than  fifteen  days  from  the  date 
his  decision  is  rendered.  The  county  board  of  education 
shall  determine  such  appeal  within  five  days  after  the  sub- 
mission thereof  which  decision  shall  be  final  as  to  said 
boundaries.  If  no  objections  be  filed  or  if  the  objections  be 
not  sustained,  it  shall  be  the  duty  of  the  county  superin- 
tendent with  whom  said  petition  has  been  filed  to  call  an 
election  in  the  proposed  consolidated  district,  legal  notice 
of  which  shall  be  given  as  hereinbefore  provided.  At  the 
election  all  qualified  voters  residing  in  the  proposed  con- 
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solidated  district  shall  be  entitled  to  vote  by  ballot  for  or 
against  the  establishment  thereof.  *  *  *  In  the  forma- 
tion of  such  consolidated  school  corporation  the  boundary 
lines  shall  conform  to  those  of  school  corporations  or  sub- 
districts  already  established,  provided  however  that  the 
county  board  of  education  on  hearing,  may  fix  other  bound- 
aries than  herein  prescribed,  when  because  of  meandering 
streams,,  irregular  boundaries  of  existing  subdistricts  or 
school  corporations  or  the  location  of  highways,  the  welfare 
of  the  consolidated  district  and  adjoining  districts  may  be 
better  served." 

The  county  superintendent  testified  that  she  was  pro- 
ceeding to  the  organization  of  the  district,  with  the  bound- 
aries fixed  as  determined  by  the  board  of  education,  and 
that  she  had  called  an  election.  Both  parties  concede  that 
the  authority  of  the  county  superintendent  and  that  of  the 
county  board  of  education  are  the  same,  so  far  as  changing 
boundary  lines  of  the  proposed  district  is  concerned;  but 
appellees  contend  that  neither  one  has  power  to  enlarge 
the  boundaries  of  the  district  so  as  to  take  in  territory  not 
included  within  the  petition  and  notice,  at  least  without 
giving  persons  residing  upon  such  outside  territory  the  same 
opportunity  to  make  objection  whidh  those  residing  within 
the  territory  originally  proposed  to  be  included,  are  given, 
as  provided  by  the  statute.  Appellants  state,  in  argument, 
that  the  only  question  in  the  case  is  whether  or  not  the 
county  board  of  education  acted  illegally,  or  exceeded  its 
jurisdiction,  when  it  sustained  the  objections  broiight  be- 
fore them  on  appeal.  The  argument  is  that  the  action  of 
the  board  of  education  was  legal,  and  within  the  authority 
of  the  board,  because,  as  they  say,  under  the  provisions  of 
the  statute  before  set  out,  the  board  has  plenary  power  to 
fix  and  determine  the  boundary  lines  of  the  proposed  dis- 
trict by  omitting  a  part  of  the  proposed  district  described 
in  the  petition,,  or  by  including  additional  and  outside  ter- 
ritory not  described  in  the  petition.  This  claim  is  made  be- 
cause of  the  language  which  says  that  the  superintendent 
shall  fix  and  determine  the  boundary  lines,  and  that,  in  de- 
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termining  the  same,  he  shall  so  locate  the  boundary  lines 
that  they  will,  in  his  judgment,  form  the  best  possible  con- 
solidated district,  having  due  regard  for  the  welfare  of  the 
adjoining  districts;  and  because  the  statute  provides,  on 
appeal,  in  the  formation  of  the  consolidated  corporation, 
that  the  boundary  lines  shall  conform  to  those  of  school 
corporations  or  subdistricts  already  established,  provided 
that  the  board  may  fix  other  boundaries  than  those  pre- 
scribed, when,  because  of  meandering  streams,  irregular 
boundaries  of  existing  subdistricts  or  school  corporations, 
or  the  location  of  highways,  the  welfare  of  the  consolidated 
district  and  adjoining  districts  may  be  better  served.  It 
is  possible  that,  for  sufficient  reasons,,  and  upon  a  proper 
showing,  Subdistrict  No.  2  could  have  been  excluded,  since 
it  was  included  in  the  petition,  and  the  notice  given  would 
include  the  residents  of  No.  2.  No  notice  was  given  to  the 
people  in  No.  9.  The  power  to  exclude  is  claimed  by  appel- 
lants under  the  provision  of  the  statute  that  the  board  may 
fix  other  boundaries  when,  because  of  meandering  streams, 
and  so  on,  the  consolidated  districts  and  adjoining  districts 
may  be  better  served.  But  there  was  no  objection  to  includ- 
ing No.  2,  and  no  request  to  exclude  it,  as  a  separate  propo- 
sition. The  exclusion  'of  2  and  the  inclusion  of  9  were 
coupled  up  as  one  proposition ;  and,  in  excluding  2  and  tak- 
ing in  9,  the  board  balanced  one  against  the  other.  This  be- 
ing so,  we  are  not  called  upon  to  determine  whether  the 
superintendent  or  the  board  had  power  to  exclude  No.  2,  a 
part  of  the  proposed  district  originally  petitioned  for. 

There  is  no  power, — at  least,  no  express  power,  and  we 
think  none  is  implied, — under  the  statute,  authorizing  the 
sui)erintendent  or  the  board  to  enlarge  the  boundary  lines 
by  taking  in  territory  not  included  in  the  petition,  when 
the  residents  are  not  notified,  and  when  they  have  no  op- 
portunity to  make  objections,  or  to  be  heard.  We  think  the 
provisions  of  the  statute  requiring  the  boundaries  of  the 
proposed  district  to  be  described  in  the  petition  and  pub- 
lished notice,,  and  requiring  one  third  of  the  qualified  voters 
to  sign  the  petition,  are  jurisdictional.     Until  these  pro- 
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visions  are  complied  with,  the  county  superintendent  could 
not  take  jurisdiction  of  the  matter,  and  until  the  notice  was 
published,  could  not  fix  the  boundaries.  Only  those  persons 
residing  within  the  territory  described  in  the  petitioi^  and 
notice  are  advised  of  the  proceedings.  This  being  so, 
neither  the  superintendent  nor  the  board  could  go  outside 
of  the  proposed  districts,  and  include  a  large  amount  of 
other  territory.  If  this  be  not  so,  there  is  nothing  to  pre- 
vent one  third  of  the  voters  residing  upon  a  tract  of  land 
from  petitioning  the  county  superintendent  for  the  organi- 
zation of  a  consolidated  district,  publishing  the  notice  de- 
scribing the  IG  sections,  and  then  enlarging  the  tract,  on  the 
hearing,  to  include  the  entire  36  sections  of  the  township, 
^or  even  territory  in  adjoining  townships.  If  such  right  is 
conferred  upon  the  superintendent  or  the  board,  the  result 
would  be  that  less  than  one  third  of  the  l^al  voters,  within 
a  district  might  cause  these  proceedings  to  be  instituted, 
for  the  very  purpose  of  having  the  superintendent  or  board 
bring  in  territory  where  the  legal  voters  would  not  ask  for 
or  consent  to  their  being  brought  into  the  district,  and  that, 
too,  without  being  notified.  The  statute  gives  the  right  to 
file  objections,  but  does  not  confer  the  right  to  amend  the 
proceeding  so  as  to  bring  in  additional  territory.  We  think 
it  is  more  reasonable  to  believe  that  the  legislature  intended 
to  give  the  superintendent  and  the  board  authority  to 
change  the  boundary  within  the  proposed  district  described 
in  the  petition  and  notice,  for  the  purpose  of  enabling  these 
officers  to  make  a  somewhat  different  adjustment  within  the 
proposed  territory,  when,  because  of  meandering  streams, 
or  the  location  of  highways  and  so  on,  the  consolidated  dis- 
trict and  adjoining  districts  might  be  better  served,  rather 
than  to  think  that  they  had  authority  to  reach  out  and  in- 
clude territory  not  contemplated  by  the  original  proceeding. 
These  provisions  limit  the  power  of  the  board  in  changing 
the  territory  described  in  the  petition  presented  to  the 
superintendent.  Tliere  is  nothing  in  the  record  to  show  that 
the  people  in  Subdistrict  No.  9  were  asking  to  come  in,  or 
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that  they  were  desirous  of  coming  in.  Again,  the  statute 
provides : 

"If  no  objections  be  filed  or  if  the  objections  be  not 
sustained,  it  shall  be  the  duty  of  the  county  superintend- 
ent *  *  *  to  call  an  election  in  the  proposed  con- 
solidated district,  legal  notice  of  which  shall  be  given  as 
hereinbefore  provided.  At  the  election  all  qualified  voters 
residing  in  the  proposed  consolidated  district  shall  be  en- 
titled to  vote  by  ballot  for  or  against  the  establishment 
thereof." 

This  is  the  only  provision  of  the  law  authorizing  the 
completion  and  establishment  of  such  a  district,  and  this 
provision  is  limited  to  cases  where  no  objections  are  filed, 
or  cases  where  objections  are  filed,  but  not  sustained.  In 
the  instant  case,  there  were  objections  filed,  anH  they  were 
sustained  by  the  board  of  education.  Not  only  were  objec- 
tions to  the  district  as  established  by  the  superintendent 
filed,  but  the  application  was,  in  effect,  amended,  by  way  of 
objection,  so  as  to  bring  in  an  entire  district  not  within  the 
boundary  of  the  proposed  district.  If  this  right  existed, 
and  the  board  had  authority  to  sustain  the  objections,  and 
add  additional  territory,  then  there  would  seem  to  be  no 
authority  for  submitting  the  proposition  to  the  voters. 

We  reach  the  conclusion,  and  hold,»  that  the  county  su- 
perintendent has  the  right  to  establish  the  boundaries  for 
consolidated  school  districts  within  the  lines  set  out  in  the 
petition,  and,  if  no  objections  are  filed,  they  become  the  ab- 
solute boundaries,  and  the  superintendent  may  proceed  to 
submit  the  matter  to  the  voters  for  their  ratification.  If 
objections  are  filed,  he  may  overrule  or  sustain  them,  as  the 
board  of  education  may  do  on  appeal,  but  neither  may  go 
outside  and  take  in  additional  territory,  or  establish  a  con- 
solidated district  out  of  territory  not  embraced  within  the 
petition.  We  see  no  reason  in  the  record  for  remanding 
the  case  to  the  board  of  education,  even  though  it  could  be 
done  in  this  certiorari  proceeding.  We  are  of  opinion  that 
the  trial  court  rightly  decided  the  case,  and  its  judgment  is 
— Affirmed, 
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Evans  and  Salingbr^  JJ.,  concur. 

Wbavbr,  C.  J. — I  concur  in  the  result  reached  in  this 
foregoing  opinion,  but  think  the  argument  made  use  of  un- 
duly limits  the  authority  of  the  county  superintendent  and 
board  of  education  to  settle  and  fix  the  district  boundaries 
of  school  districts. 


C.  L.  Chapman,  Appellee,  v.  Peter  Lamp,  Appellant. 

TBIAIff.*    Verdict — ^Passion  and  Prejudice.    Even  though  appellant 

1  can  demonstrate  that  the  verdict  is,  on  his  theory  of  the  eri- 
dence,  the  result  of  passion  and  prejudice,  yet  he  must  fail  if 
the  record  reveals  substantial  support  for  the  verdict  on  ap- 
pellee's theory  of  the  evidence. 

TRIAL:    Excessive  Verdict.    Verdict  for  $700  for  assault  and  bat- 

2  tery  sustained,  as  having  substantial  support  in  the  evidence. 

Appeal    from    Monona   District    Court, — George    Jbpson^ 

Judge. 

October  2,  1920. 

C.  L.  Chapman,  plaintiflPs  decedent,  has  verdict  and 
judgment  as  damages  for  an  assault  committed  on  him  bj 
defendant,  Peter  Lamp.    Defendant  appeals. — Affirmed, 

(7.  E,  Underhill,  for  appellant. 

Prichard  d  Prichard,  for  appellee. 

Salinger,  J. — I.  The  sole  contention  on  this  appeal  is 
that,  even  if  any  damages  were  due  for  the  assault  charged, 
they  were  nominal  damages  only,  and  that  the  allowance  of 

substantial  damages  by  the  jury  is  so  unsup- 
^'  verdict-  portcd  by  the  evidence  as  that  the  verdict 

PMjudrce.*"^      should  be  interfered  with  for  being  the  re- 
sult of  passion  and  prejudice.    To  put  it  in 
the  language  of  the  brief,  the  appellant  contends  that  (a) 
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the  damages  were  excessive;  (b)  the  injuries  received  by 
plaintiff  were  slight,  and  of  little  consequence;  fc)  the  as- 
sault was  provoked  and  induced  by  an  assault  by  plaintiff 
on  defendant,  and  by  vile  and  insulting  language  used  by 
plaintiff  toward  defendant;  and  that  (d)  opprobrious  and 
insulting  language  used  at  the  time,  and  which  caused  the 
assault,  may  be  shown  and  should  be  considered  in  mitiga- 
tion of  the  damages^ — wherefore,  the  verdict  is  contrary  to 
the  evidence,  is  not  sustained  by  it,  and  is  the  result  of 
passion  and  prejudice.    The  verdict  awards  |700. 

II.  There  is  no  dispute  over  the  law  that  governs  the 
case.  It  is  conceded  (a)  that,  while  words  will  not  justify 
an  assault,  opprobrious  or  insulting  langna|;e  used  by  the 
assaulted  party  should  be  considered  on  mitigation;  (b) 
that  a  challenge  to  combat  will  not  defend  an  assault  upon 
the  challenger  {Lund  v.  Tyler,  115  Iowa  280) ;  and  (c)  con- 
ceded that,  in  protecting  against  assault,  no  more  force  is 
permissible  than  will  reasonably  work  such  protection.  Nor 
is  there  any  dispute  over  the  scope  of  appellate  review  of 
a  verdict  on  conflicting  evidence. 

III.  Grant,  for  the  sake  of  argument,  that,  if  the  jury 
believed  the  testimony  given  by  the  defense,  aided.,  if  you 
please,  by  some  given  by  T\itnesses  for  the  plaintiff,  the 
verdict  is  too  large.  Grant  even  that,  if  the  jury  believed 
these,  its  verdict  indicates  passion  and  prejudice.  But  all 
that  will,  here,  neither  set  aside  or  reduce  the  verdict,  if  the 
jury  believed  the  testimony  of  plaintiff  as  a  witness,  or  be- 
lieved some  of  his  witnesses,  or  believed  both  the  plaintiff 
and  his  witnesses. 

On  giving  credence  to  what  was  adduced  for  plaintiff, 
the  jury  could  find  this: 

Plaintiff  took  his  cattle  to  a  railroad  yard.  They  were 
taken  into  the  scale  yard,  to  be  weighed.  Defendant  was 
there  at  work,  sorting  his  own  cattle.  Defendant  did  some- 
thing with  the  scale  that  made  plaintiff  feel  he  (plaintiff) 
should  rebalance  the  scale,  and  he  did  so.  In  the  scale  vard, 
some  of  the  stock  of  the  plaintiff  became  wild,  and  plain- 
tiff had  trouble  in  separating  them.     It  was  a  warm  day, 
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and  plaintiff  was  working  very  hard  in  liandling  the  wild 
cattle,  and  he  became  excited.  Then  defendant  commenced 
to  tell  him  that  he  (plaintiff)  was  a  cra^sy  fool;  that,  if  he 
knew  anything  about  handling  the  cattle,  he  would  Jiave  no 
trouble  with  them.  Between  wild  cows  on  one  side  ajid  this 
talk  on  the  other,  plaintiff  got  angry,  and  said  something 
to  defendant,  but  does  not  now  rememl)er  what  he  said. 
At  this  time,  defendant  was  sitting  on  the  yard  fence,  and 
was  outside  the  yard,  and  he  responded  to  whatever  plain- 
tiff had  said  with  the  statement,  "I  won't  take  that  off  of 
nobody."  Then  he  got  off  the  fence,  and  came  along  the 
outside  of  the  fence  to  the  gate  leading  into  the  scale  yard. 
Plaintiff  had  turned  his  horse,  and  had  started  to  face  his 
cattle.  As  defendant  came  through  the  gate  into  the  scale 
yard,  plaintiff  turned  his  horse  about.  Plaintiff  did  not 
watch  defendant  very  closely,  when  the  latter  was  coming 
into  the  yard  and  walking  toward  plaintiff,  and  at  this 
time,  "had  no  idea  of  an  assault."  At  this  point,  somebody 
hollered  in  a  very  wild,  .quick  voice,.  "Look  out ;"  and  he  im- 
mediately turned  around  in  his  saddle,  to  see  if  the  wild 
cow  was  attacking  him.  The  next  he  knew, — he  does  not 
know  how, — defendant  took  hold  of  him,  and  he  had  plain- 
tiff by  both  hands,  stretched  out  at  full  length,  with  plain- 
tiff's right  foot  on  top  of  the  saddle,  and  his  left  in  the  left- 
hand  saddle  stirrup.  Plaintiff  lost  consciousness  at  that 
time,  and  didn't  know  what  happened  for  a  few  moments. 
When  he  regained  consciousness,  he  was  lying  on  his  left 
side,  with  his  feet  to  the  north,  in  exactly  the  opposite  direc- 
tion from  which  he  was  in  when  he  became  unconscious.  lie 
found  defendant  on  top  of  him,  and  defendant  had  the 
cattle  whip,  which  had  been  in  plaintiff's  right  hand,  in 
his  (defendant's)  right  hand;  and  the  first  sight  plaintiff 
got  "with  my  eyes  opened,  was  him  with  the  cattle  whip 
raised,  as  though  he  was  going  to  whip  me."  Here  plaintiff 
closed  his  eyes.  As  the  blow  didn't  come,  he  opened  them. 
Defendant  "repeated  it^"  and  plaintiff  started  to  get  on  his 
hands  and  knees.  As  he  did  so,  he  noticed  his  glasses  and 
his  case  had  fallen  out  on  the  ground.    He  got  away  from 
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MBO'IJG'ENCE:     EYideace — Sufficiency.    Evidence   held   to   present 

4  a  Jury  question  on  the  issue  whether  a  manufacturer  of  food 
for  human  consumption  was  negligent  in  its  preparation. 

FOOD:     Negligence  in  Manufacturing — FrlmarFacie  Case.    One  who 

5  shows  that  he  was  made  sick  by  eating  an  article  of  food  which 
was  intended  for  human  consumption,  makes  a  prima-facie 
case  of  negligence  on  the  part  of  the  manufacturer  of  the 
article,  when  the  processes  of  manufacturing  are  unknown  to 
the  Injured  party,  ana  are  wholly  within  the  knowledge  of  the 
manufacturer. 

EVIDENCE:     Similar  Fact43 — Impure   Food.     On   the    issue    of    ne:- 
€    ligence  on  the  part  of  a  manufacturer  in  the  preparation  of  an 
article  of  food,  evidence  of  the  impure  condition  of  other  pack- 
ages of  the  same  kind  of  food  and  the  same  consignment,  is 
admissible. 

Appeal  from  Webster  District  Court. — R.  M.  Wright,  Judge. 

February  16,  1920. 

Rehearing  Denied  October  2^  1920. 

Action  at  law  to  recover  damages  by  reason  of  sickness 
on  the  part  of  Alfred  Davis,  alleged  to  have  been  caused  by 
the  eating  of  Van  Camp's  pork  and  beans.  At  the  close  of 
all  the  evidence,  there  was  a  directed  verdict  for  defendant. 
Plaintiff  appeals. — Reversed. 

Price  d  Hanson,  for  appellant. 

Healy  d  Faville,  for  appellee. 

Preston,  J. — The  original  petition  alleges  substantially 
that,  on  July  24, 1916,  a  can  of  Van  Camp's  pork  and  beans 
was  eaten  by  certain  members  of  the  Davis  family,  of  which 

Alfred  Davis,  plaintiff,  was  a  member;  that, 

^'  fmpfied  war-     ^^  ^  rcsult  of  eating  said  beans.,  plaintiff 

Bale* of"  sustained   damages  by   reason   of  ptomaine 

food*"  poisoning;    "that    the   said   defendant   was 

guilty  of  negligence,  false  representations, 
and  breach  of  implied  and  expressed  warranty,  in  placing 
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in  the  said  can  and  container  said  pork  and  beans,  contain- 
ing poisonous,  deleterious,  noxious,  and  unwholesome  sub- 
stances, which  rendered  the  contents  of  said  can  unwhole- 
some and  dangerous  to  human  life  and  health." 

The  petition  was  assailed  by  motion,  because  of  a  com- 
bination of  actions,  based  upon  different  grounds.  There 
was  no  ruling  on  the  motion,  but  appellant  amended  his 
petition,  and  alleged : 

"That,  as  a  result  of  the  n^ligence  of  the  defendant  in 
preparing  said  food,  and  in  the  inspection  thereof,  and  in 
the  packing  thereof,  the  said  food  contained  poisonous  and 
noxious  substances,  and,  as  a  result  of  the  eating  of  the  said 
food,. said  Alfred  Davis  was  poisoned,  became  sick  of  said 
poison,  and  suffered  great  bodily,  mental  pain  and  anguish.'' 

Appellee  admitted  its  corporate  capacity,  and  that  its 
principal  place  of  business  was  at  Indianapolis,  Indiana, 
and  denied  other  allegations  of  the  petition. 

At  tlie  close  of  plaintiff's  evidence,  defendant  moved  that 
plaintiff  be  required  to  elect  whether  he  would  proceed  upon 
the  theory  of  breach  of  warranty,  express  or  implied,  or 
upon  the  grounds  of  negligence  in  tort.  Plaintiff  was  re- 
quired to  elect,  and  at  first  elected  upon  breach  of  implied 
warranty  and  tort,  but  was  further  required  by  the  court  to 
elect,  and  he  then  elected  to  stand  on  a  tort  action. 

The  main  issue  in  the  case  is  whether,  or  not  there  was 
sufficient  evidence  to  take  the  case  to  the  jury,  and  in- 
cidentally, whether  the  case  should  have  been  submitted  up- 
on breach  of  warranty  and  tort,  and  whether  plaintiff 
should  have  been  permitted  to  show  that  other  cans  of 
goods,  purchased  from  the  same  consignment  by  other  con- 
sumers, were  also  defective.  Appellee  contends  that  the 
evidence  is  not  sufficient  to  show  that  the  eating  of  the  pork 
and  beans  caused,  or  was  the  proximate  cause  of,  plaintiff's 
sickness;  that,  under  the  law,  there  is  no  warranty;  and 
that  the  evidence  shows  that  there  was  no  negligence. 

There  is  but  little  dispute  in  the  evidence.  Defendant  is 
engaged  in  the  manufacture  of  pork  and  beans.  Each  can 
bears  a  label  as  follows : 
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"Van  Camp's  Pork  &  Beans.  .Prepared  with  tomato 
sauce.  The  meat  contained  herein  ha^  been  inspected  and 
passed  at  an  establishment  where  Federal  inspection  is 
maintained.  The  contents  of  this  can  are  ready  for  the 
table  and  can  be  served  hot  or  cold. 

"To  serve  hot,  place  the  can  in  boiling  water  or  empty 
into  frying  pan. 

"Net  contents  two  pounds,  two  ounces. 

"Prepared  by  the  Van  Camp  Packing  Company,  Indian- 
apolis, Indiana." 

The  can  itself  bears  the  word  "Sanitary,"  stamped  upon 
the  end.  The  evidence  shows  that  the  word  "Sanitary"  is 
stamped  by  the  manufacturer  of  the  can,  as  their  trade- 
mark, and  applies  to  the  can„  rather  than  to  the  contents. 
This  was  not  known  to  the  consumer.  The  entire  label 
would  have  a  tendency  to  lull  the  purchaser  into  a  sense  of 
security.  Defendant  is  engaged  in  the  manufacture  of 
canned  goods,  including  pork  and  beans,  for  human  con- 
sumption. Their  goods  are  dispensed  to  the  consumer  prin- 
cipally through  jobbers.  Defendant,  in  July,  1916,  was 
jobbing  canned  pork  and  beans  to  the  Port  Dodge  Grocery 
Company,  for  distribution  to  retailers  and  consumers. 
This  was  known  to  defendant  company.  On  July  4,  1916, 
the  can  of  beans  in  question  was  received  by  said  grocery 
company,  in  a  consignment  from  the  defendant  company. 
On  July  12th,  the  grocery  company  sold  to  Munn,  a  retail 
grocer  at  Gypsum,  five  miles  east  of  Fort  Dodge,  the  can  of 
beans  in  question,  with  others.  On  July  24.  1916,  this  can 
of  beans  was  sold  by  Munn  to  the  mother  of  plaintiff.  This 
was  Monday.  The  can  appeared  to  be  all  right.  The  beans 
were  eaten  for  the  evening  meal,  within  an  hour  after  they 
were  brought  by  Mrs.  Davis  to  the  home.  When  the  beans 
were  opened,  they  were  emptied  into  a  bowl.  They  were  not 
left  standing  in  the  can.  This  evening  meal  consisted  of 
crackers,  bread  and  butter,  potatoes  which  had  been  dug 
that  morning  from  the  garden,  boiled  for  dinner  and  fried 
for  supper,  also  the  can  of  beans  in  question,  and  nothing 
else.    Witnesses  describe  what  they  had  for  the  other  meals 
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on  that  day  and  the  next  day.    The  meals  consisted  of  ordi- 
nary  food.    Some  canned  peaches  were  eaten  at  some  of 
these  meals.    No  canned  beans  had  been  eaten  for  a  month 
before.    The  family  consisted  of  the  father  and  mother  and 
seven  children.    Three  of  the  children  were  not  at  home  for 
the  meal  at  which  the  beans  were  eaten,  and  did  not  par^ 
take  of  any  of  the  beans,  nor  did  the  father  and  mother. 
One  of  the  yonnger  children  ate  nothing  but  beans  for  that 
meaL    This  one  subsequently  died  from  ptomaine  poisoningi 
and  the  other  three  children  who  ate  of  the  beans  were 
taken  sick  soon  after.    Some  of  them  were  seriously  ill  for 
several  wedcs.    All  who  ate  of  the  beans  were  sick  after 
eating.    The  father  and  mother  and  the  three  other  children 
who  did  not  eat  of  the  beans  were  not  sick.     Some  time 
before  the  date  in  question,  the  family  had  purchased  a  case 
of  canned  peaches.  ^  Some  of  them  were  eaten  at  about  the 
time  of  the  eating  of  the  beans,  ajid  before  and  after  that 
date.    All  the  fajoaily  had  partaken,  and  there  were  no  ill 
effects.    The  peaches  were  not  allowed  to  stand  in  the  can 
after  they  were  opened.    Some  of  the  children  had  access 
to  the  orchard,  and  had  eaten  apples.    The  exact  time  of 
this  is  not  shown^  but  the  evidence  does  show  that  the 
apples  were  about  gone  at  this  time.    The  well  was  about 
60  feet  from  barn,  and  near  the  stock  pens.     It  was  hot 
weather.    Plaintiff,  17  years  old,  had  been  working  in  the 
harvest  field,  and  with  others,  had  drunk  the  well  water 
from  a  jug.    He  had  not  been  ill  before  eating  the  beans. 
There  is  no  evidence  that  the  water  was  impure.    The  medi- 
cal  witnesses  do  not  give  their  opinion  that  the  sickness  of 
plaintiff  and  the  others  was  caused  by  any  of  these  other 
things.     They  say  that  ptomaine  and  metallic  poisoning 
would  be  caused  by  contaminated  po^k  and  beans,  or  con- 
taminated peachesi    The  usual  causes  of  ptomaine  poisoning 
are  food  contamination.    It  is  food  poisoning.    It  is  a  pois- 
oning as  the  result  of  the  introduction  into  the  system  of 
contaminated  food.     Some  of  the  symptoms  from  metallic 
and  ptomaine  poisoning  are  the  same.     In  plaintiff's  case, 
the  symptoms   were  more   for  ptomaine   poisoning.     The 
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symptoms  of  the  different  ones  are  given  in  detail.    They 
varied  somewhat  in  the  different  individuals.    The  manner 
in  which  they  are  affected  depends  somewhat  upon  the  quan- 
tity eaten,  and  other  things.    The  vomit  and  bowel  action  of 
the  affected  persons,  or  some  of  them,  showed  the  presence 
of  beans.    A  few  were  whole.    The  vomiting  was  beans  and 
a  green-colored  substance.     The  medical  witnesses  give  it 
as  their  opinion,  on  the  facts  shown,  that  the  illness  was 
ptomaine  poisoning,  from  eating  the  pork  and  beans  in 
question.     Canned  goods  must  be  hermetically  sealed,,  to 
maintain  the  nontoxic  condition.     It  was  shown  that  the 
tomato  sauce  put  up  in  these  cans  of  pork  and  beans  is  a 
combination  of  tomatoes,  vinegar,   and  spices.     The  evi- 
dence is  that  the  presence  of  an  acid,  such  as  vinegar,  or  any 
other  acid,  attacks  the  metals  of  the  container,  and  not  the 
food  product.    Some  vinegar,  as  fruit  vinegar,  would  have 
a  tendency  to  increase  the  rapidity  of  decomposition  of  food. 
Fruit  juices  are  frequently  contaminated  with  ptomaine. 
Nitrogenous    food    products    are   more   likely   to    contain 
ptomaine  than  acidulous  products.    One  of  defendant's  as- 
sistant managers,  having  personal  knowledge  of  the  oper- 
ation of  defendant's  plants  at  Indianapolis  and  Crawfords- 
ville,  testifies  in  detail  as  to  the  operation  of  canning  pork 
and  beans;  of  the  purchase,  shipment,  sorting,  etc.,  of  the 
beans  and  the  pork;  also,  the  raising  of  tomatoes  on  their 
farms  in  Indiana,,  the  preparation  and  shipment  of  the  pulp 
or  juice  in  sealed  cans,  to  the  factory;  also,  the  sanitary 
conditions  in  the  factory,  and  precautions  taken  to  prevent 
contamination;   that,   if   the  employees   are   not   in   good 
health,  they  are  discharged.    The  sterilization  of  the  filled 
cans  is  at  a  heat  of  240  degrees,  for  an  hour  and  50  minutes. 
The  purpose  of  the  sterilization  is  to  kill  any  micro-organ- 
isms that  might  be  in  the  product,  and  make  them  sterile: 
He  states  that  they  realized  that  the  cans  go  out  of  the 
plant  as  sealed  packages ;  that  the  consumer  has  no  opportu- 
nity of  examining  them  until  they  are  used  as  food;  that 
there  was  a  government  inspe(!tor  at  the  plant,  to  see  that 
these  things  were  done,  and  that  he  was  there  for  the  pur- 
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pose  of  protecting  the  public;  that  they  had  inspection  of 
all  the  products  that  go  into  the  can.  He  testifies  to  the 
inspection  of  the  different  things  before  they  go  into  the 
factory,  and  of  the  method  of  inspection  during  the  process 
of  manufacture  and  canning.  He  testifies  that,  in  1916,  the 
defendant  company  was  behind  in  its  orders;  that  it  had 
practically  no  stock  on  hand ;  that  it  was  selling  pork  and 
beans  as  fast  aa  it  was  made,  and  the  company  was  rnahu- 
facturing  to  the  limit ;  that  the  plant  where  pork  and  beans 
are  packed  is  at  Indianapolis.  At  the  factory  there,  they 
employ  from  750  to  1,000  people.  They  .use  about  150,000 
bushels  of  beans  per  year.  They  have  6,000  or  7,000  acres 
of  tomatoes  that  they  raise  each  year.  They  send  out  each 
year  approximately  35,000,000  cans  of  pork  and  beans. 
When  a  car  of  beans  arrives,  their  sampler  takes  a  com- 
posite sample  of  10  per  cent  of  the  beans  in  the  car.  These 
samples  are  sent  to  the  laboratory,  for  analysis  and  inspec- 
tion. Other  examinations  are  made,  and,  after  the  beans 
are  parboiled,  they  are  turned  into  a  wagon  or  truck,  hold- 
ing 248  pounds.  These  wagons  or  trucks  pass  by  a  girl, 
about  five  minutes  apart.  The  contents  of  the  trucks  are 
inspected  by  this  girl  with  a  paddle.  She  stirs  them  up  with 
a  paddle,  and  inspects  them  to  discover  any  bean  that  has 
a  spot.    She  is  looking  for  spotted  beans.    He  says : 

'*Once  in  a  while,  we  are  bound  to  have  a  little  trouble 
with  the  co-ordination.  If  one  machine  breaks  down,  we 
start  up  another.  There  are  times  when  our  co-ordination 
of  this  system  doesn't  work  out  perfectly ;  that  is  bound  to 
happen  anywhere.  It  is  essential  that  the  pork  and  beans 
and  tomato  sauce  all  arrive  at  the  filling  machine  to  be  put 
in  the  can  at  the  same  time.  This  is  regarded  as  one  of  the 
essentials  in  the  making  of  the  high-grade*  Van  Camp  prod- 
ucts. Tlie  care  that  is  required  in  making  a  safe  product 
is  the  care  in  sterilization.  ♦  *  ♦  The  making  of  to 
mato  sauce  requires  particular  care  and  attention.  There 
is  no  danger  that  any  of  the  contents  of  the  can  will  spoil, 
where  only  proper  methods  are  followed.  There  is  more 
danger  of  the  pork  spoiling  than  the  beans." 
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The  chemical  department  makes  do  chemical  or  micro- 
scopical examination  of  the  finished  product. 

He  recalls  one  occasion  when  some  of  the  finished  prod- 
ucts were  taken  out  of  the  warehouse  and  withdrawn  from 
the  market.  That  was  because  they  were  off -color.  They 
were  afterwards  sold  to  the  employees.  There  was  some- 
thing in  the  method  or  system  on  that  occasion  that  wasn't 
perfect,  or  that  batch  would  have  come  out  with  the  same 
uniform  color  as  the  others.  In  so  far  as  he  knew,  they 
never  had  the  laboratories  make  a  chemical  or  microscop- 
ical test.  He  describes  the  washing  of  the  tomatoes,  to 
knock  off  the  dirt,  the  sorting  out  of  the  bad  ones,  and  the 
cutting  out  of  the  bad  spots.  The  preparation  of  the  beans, 
pork,  and  tomato  sa.uce  is  all  handled  in  co-ordination :  all 
timed  to  come  together  at  the  right  time.  The  cans  are 
sealed  hot,  and  the  machines  seal  the  lid  on,  clamp  the  lid 
on  so  it  is  air-tight.  There  are  two  operations  in  this^  called 
the  first  roll  and  the  second  roll.  One  roll  clamps  the  lid 
down,  and  the  second  operation  folds  it  under.  There  is  no 
solder,  lead,  or  zinc  used  in  fastening  the  lid  on  the  can; 
nothing  but  the  pressure  of  the  tin,  the  lid  on  the  can.  The 
cans  are  then  sterilized  in  a  large,  iron„  round  crate;  and 
he  gives  the  number  of  cans  in  each  crate.  After  they  cool, 
they  are  inspected  by  taking  one  can  from  three  rings  or 
crates,  and  opened  and  inspected  for  coloring  and  general 
appearance.  The  cans  are  then  put  into  ricks,  labeled,  and 
put  in  cases.  He  testifies  that  the  government  inspector 
does  not  check  up  the  tin  cans  each  day,  nor  does  he  check 
up  the  laboratory  each  day ;  he  does  not  check  up  every  job 
lot  of  pork  that  comes  in  there  each  day.  Says  he  doesn't 
see  how  any  mistakes  could  happen,  in  the  way  they  check 
them  up,  not  if  everybody  did  their  duty  as  he  described; 
but  if  there  is  n^lect  along  that  line  somewhere,  there  is 
a  possibility  of  it.  He  does  not  attempt  to  describe  the  his- 
tory of  any  particular  can  of  beans,  except  as  it  follows  the 
general  method.  He  testifies  that  there  are  times  when  they 
are  short  of  help,  and  they  ai*e  replaced  as  soon  as  they  can 
get  more;  that,  in  any  system  or  method  of  business,  there 
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are  always  little  hitches,  from  time  to  time,  which  cannot 
be  avoided.  '  The  cubes  of  pork  are  handled  with  the  bands 
of  the  employees  when  they  put  it  in  the  can.  The  company 
and  the  government  recognize  that  there  is  a  possibility  of 
contamination  from  the  hands  of  human  beings^  coming  in 
contact  with  food  products,  and  that  is  why  the  company 
has  a  regulation  that  the  employees  must  always  wash  their 
hands  before  they  handle  the  food.  Twenty  to  twenty-five 
barrels  of  pork  are  used  each  day.  The  government  inspec- 
tor looks  at  the  barrels,  as  they  are  opened  up,  and  sees  if 
they  are  covered  with  brine;  then  he  takes  a  piece  out  of 
the  barrel,  to  see  that  each  piece  is  the  same.  During  the 
day,  he  walks  through  the  plant  and  stops  at  the  tables  to 
see  what  they  are  using.  Witness  says,  "There  might  be  a 
possibility  of  a  piece  of  pork  getting  by  him  that  wasn't 
right."  Another  employee  of  defendant's,  an  analytical 
chemist,  in  chaise  of  the  laboratory  work  at  the  factory,  de- 
scribes the  different  tests  that  are  made  by  his  department 
of  the  ingredients  which  enter  into  the  cans  of  pork  and 
beans.  He  relates  the  general  system  followed  by  the  com- 
pany, but  does  not  give  the  history  of  any  particular  can 
of  beans,  nor  does  any  of  the  evidence  purport  to  give  a 
history  of  the  particular  can  of  beans  in  controversy.  That, 
of  course,  would  be  difficult  for  either  the  defendant  or  the 
plaintiff,  and  less  possible  for  plaintiff,  since  he  had  no  op- 
portunity to  know  anything  about  the  process  of  manufac- 
ture. He  testifies  that  the  system  and  method  were  the 
usual  and  ordinary  system  used  throughout  the  country  in 
canning^  and  that  he  knows  of  no  other  method  more  im- 
proved, more  sanitary,  or  more  modern.  The  state  chemist, 
medical  men,  and  others  testifying  as  experts,  say  that  the 
method  described  by  defendant  is  recognized  as  being  a 
sanitary  and  proper  method  of  preparing  and  canning  food 
products.  They  say,  however,  that  there  are  occasions, 
where  the  method  has  the  approval  of  the  state  department, 
when  the  finished  product  itself  is  not  up  to  the  standard 
required  for  food  consumption;  that,  though  the  general 
method  is  the  best,  most  improved,  and  scientific,  when  the 
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method  is  operated  by  hundreds  of  employees,  deleterious  or 
unsanitary  products  might  emanate  from  such  a  factory; 
that  the  success  of  the  method  depends  upon  the  care,  skill, 
and  efficiency  of  the  employees;  that  it  is  always  possible 
that  sometimes  the  method  is  not  applied  with  the  highest 
skill,  and  the  high  standard  of  the  food  product  is  not  main- 
tained ;  that  they  know  of  instances  where  proper  methods 
have  been  adopted,  and  yet  the  products  of  the  plant  adopt- 
ing them  have  not  always  been  perfect ;  that  they  recognize 
the  distinction  between  the  adoption  of  a  method  and  the 
practical  carrying  out  of  that  method  by  a  host  of  em- 
ployees in  the  plant;  that  the  product  might  be  harmful,,  if 
the  methods  were  not  complied  \iith.  They  ba^e  their  opin- 
ion that  the  defendant's  method  is  scientific  and  proper 
upon  the  assumption  that  the  testimony  of  defendant's 
manager  is  a  verity.  Their  evidence  is  that,  after  a  can  of 
food  has  been  sterilized,  it  must  remain  absolutely  air- 
proof;  that,  if  the  crimping  machine  didn't  do  a  good  job  of 
fastening  the  lid  on,  there  might  be  danger  of  relnoculation, 
and  in  that  case,  decomposition  might  set  in;  that,  if  it  did 
set  in,  and  progressed  for  any  length  of  time,  the  food  might 
become  deleterious;  that  it  is  necessary  to  keep  the  food 
sterilized;  that  these  bacteria  are  dangerous;  that,  in  the 
case  of  putrefaction,  there  would  be  a  gas  formed  in  the 
can,  which  would  cause  a  swelling,  and  press  against  the 
can;  that  the  swelling  would  not  be  noticeable,  until  the 
pressure  had  reached  such  an  extent  that  it  overcame  the 
resistance  at  the  top  and  bottom  of  the  can;  that  there 
might  be  gas  in  the  can.  before  there  would  be  any  external 
evidence  of  swelling. 

There  may  be  some  other  circumstances  having  a  bear- 
ing, but  the  foregoing  is  a  summary  of  the  testimony. 

Appellee  says  that,  for  the  purpose  of  this  appeal,  in  so 
far  as  the  system  itself  is  concerned,  this  court  may  find 
that  defendant's  system  is  as  good  as  is  customary,  usual, 
and  ordinary,  in  the  method  of  performing  such  services, 
provided  that  the  court  or  a  jury  is  absolutely  bound  to  be- 
lieve the  testimony  of  defendant's  manager,  even  though  un- 
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disputed,  as  to  the  details  of  the  system  which  he  described ; 
and  that,  for  a  like  purpose,  the  system  and  material  used 
were  the  usual,  general,  and  ordinary  system  used  through- 
out the  country  in  1916,  if  the  testimony  of  defendant's 
chemist,  interested  as  he  is,  must  be  believed;  and  that  there 
was  no  other  more  modern  or  sanitary  method  than  that 
described.  But  it  is  argued  that  it  may  be  inferred  from 
the  record  that  these  beans  were  defective,  either  because 
of  the  failure  on  the  part  of  defendant's  employees  to  main- 
tain all  of  the  sanitary  rules  of  the  plant;  or  because  the 
can  was  not  hermetically  sealed  before  sterilization ;  or  be- 
cause, subsequent  to  the  sterilization,  a  small  air  liole  may 
have  existed  in  the  top  of  the  can,  where  the  crimping  ma- 
chine failed  to  perform  its  function ;  or  because^  by  reason 
of  negligence  in  preparing  the  tomato  sauce,  the  acid  as- 
sailed the  metal  of  the  tin;  or  because  the  proper  tem- 
perature was  not  maintained  while  the  same  was  being 
sterilized;  or  because  the  different  ingredients  of  the  can 
of  beans  were  not  handled  in  co-ordination ;  or  because,  not- 
withstanding defendant's  method  of  canning,  the  employees 
may  not  have  always  followed  the  method,  and,  therefore, 
there  was  opportunity  for  contamination  of  the  contents  be- 
fore or  after  sterilization,  and  before  the  product  left  the 
plant.  They  argue,  too,  that  the  jury  could  properly  have 
found  from  the  evidence  that  plaintiff's  illness  was  the  re- 
sult of  ptomaine  poisoning,  and  that  the  cause  thereof  was 
the  eating  of  the  beans.  The  contention  is  that,  because  of 
this  and  all  the  circumstances,  plaintiff  made  a  prima-facie 
case;  and  that,  notwithstanding  the  defendant's  evidence, 
there  was  a  question  for  the  jury  as  to  whether  plaintiff's 
prima-facie  case  had  been  negatived  or  overcome  by  defend- 
ant's evidence.  They  say,  too,  that  if,  under  the  evidence, 
defendant's  liability  is  based  upon  a  breach  of  warranty, 
express  or  implied,  plaintiff  would  not  be  required  to  show 
negligence  on  the  part  of  the  defendant  in  the  selection, 
preparation,  and  marketing  of  its  product.  Numerous  cases 
are  cited,  holding  that,  in  cases  similar  to  this,  the  case 
should  go  to  the  jury  on  both  questions  of  implied  warranty 
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and  negligence.  Appellant  claims  further  that  the  label 
on  the  can  contained  an  express  warranty,  and  that  the  im- 
plied warranty  was  that  the  contents  of  the  can  were  fit  for 
hnman  consumption,  and  that  they  would  not  injure  or  kill 
the  consumer,  and  that  the  warranties  were  breached,  to 
plaintiff's  damage.    Appellees  admit  and  concede  as  follows : 

"That  there  is  a  duty  resting  upon  all  manufacturers 
and  producers  of  food,  to  exercise  a  very  high  degree  of  care 
in  the  selection,  preparation,  cooking,,  canning,  packing,  and 
handling  of  their  merchandise.  In  fact,  many  cases  go  so 
far  as  to  hold  that  such  manufacturers  and  canners  are  re- 
quired to  exercise  the  highest  degree  of  care." 

We  think  such  ought  to  be  aixd  is  the  rule,  that  the  high- 
est degree  of  care  must  be  exercised. 

1,  Without  restating  the  evidence,  we  are  of  opinion 
that  the  jury  could  properly  have  found  therefrom  that  the 
eating  of  the  beans  by  plaintiff  was  the  proximate  cause  of 

his  illness.     As  before  stated,  the  medical 

'■  p?oxiiate  testimony  is  to   that  effect.     The  circum- 

gfcknese'  stauce  that  all  those  who  ate  the  beans  were 

made  sick,  while  those  who  did  not  partake, 
were  not  ill,  is  to  our  minds  significant.  There  is  doubtless 
a  possibility,  or  it  could  be  surmised,  that  it  was  from  the 
drinking  of  the  well  water,  or  from  eating  canned  peaches. 
The  circumstances  in  regard  to  these  mattes  have  been 
before  set  out„  and  \*dll  not  now  be  repeated.  As  to  this 
feature  of  the  case,  we  think  there  was  a  jury  question. 

2.  Counsel  for  appellee  argues  at  considerable  length 
that  there  was  no  express  warranty.  They  argue,  too,  that 
there  can  be  no  warranty,  express  or  implied,  because  there 

is  no  privity  of  contract  between  the  defend- 

'^    expr^sB  war-     ^^*  ^^^  ^^^  plaintiff.    They  cite  authorities, 

canned  some  of  which  are  by  this  court,  to  the  fur- 

goods.  ther  pQint,  holding,  as  appellee  claims,  that 

there  cannot  be  both  an  express  and  im- 
plied warranty,  involving  the  same  subject-matter,  to  wit, 
quality  or  character  of  goods  sold ;  that,  when  the  express 
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warranty  does  not  provide  as  to  the  same  obligation,  it  ex- 
cludes the  implied.  The  Iowa  cases  cited  on  this  point  were 
not  cases  involving  food  products.  One  was  the  sale  of  a 
threshing  machine;  another,  piling;  and  the  other,,  the  sale 
of  sheep,  and  the  warranty  had  to  do  with  the  breeding, 
health  of  the  sheep,  etc.  For  reasons  appearing  later,  we  do 
not  determine  this  point.  The  cajses  cited  by  appellee,  for 
the  most  part  at  least,  hold  that  the  action  sounds  in  tort. 
We  understand  their  argument  to  be  that  it  is  a  tort  action ; 
but  they  contend  that,  under  the  record,  there  was  no  negli- 
gence shown,  and  that  their  evidence  shows  there  was  no 
negligence.  Without  citing  the  cases  on  the  question  as  to 
express  warranty,  it  seems  to  us  that  the  language  on  the 
label  does  not  constitute  an  express  warranty  that  the  food 
is  wholesome  and  fit  for  use.  The  substance  of  it  is  that 
the  can  contains  Van  Camp's  pork  and  beans,  prepared  with 
tomato  sauce ;  that  the  meat  has  been  inspected  and  passed 
at  an  establishment  where  Federal  inspection  is  main- 
tained; and  that  the  contents  are  ready  for  the  table. 
Directions  are  given  how  to  serve  hot,  the  quantity  is  given, 
and  where  it  is  prepared.  From  appellant's  argument,  we 
think  they  do  not  seriously  contend  that  there  is  an  express 
warranty.  The  part  of  the  printing  on  the  label  relied  upon 
as  an  express  warranty  is,  "The  contents  of  this  can  are 
ready  for  the  table,  and  can  be  served  hot  or  cold."  This, 
we  think,  means  no  more  than  that  the  beans  may  be  used 
without  cooking.  Doubtless  it  should  be  construed  to  mean 
that  it  is  for  human  consumption.  But  it  is  shown  in  other 
ways  that  it  was  so  prepared,  and  that  defendant  knew  it 
was  to  be  sold  for  that  purpose.  We  think  we  should  spend 
no  more  time  on  this  phajse  of  the  case. 

8.  It  must  be  admitted  that  there  is  much  confusion 
in  the  authorities  as  to  the  theory  of  the  liability  of  defend- 
ant, if  any,  in  this  class  of  cases.  Some  of  the  cases  hold 
that  the  action  is  bottomed  upon  negligence  alone;  others, 
that  there  is  an  implied  warranty;  and  still  others,  that 
there  is  an  implied  warranty,  and  that  if,  in  addition,  it  is 
found  that  the  seller  was  negligent  in  selling  food  products 
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that  were  dangerous  to  those  who  ate  them,  he  would  be 
liable  for  the  consequences,  if,  by  proper  care,  he  could  have 
known  of  the  condition.  There  is  a  conflict  in  the  decisions. 
We  shall  refer  to  appellee's  cases  first.  It  cites  Crigger  v. 
CocaCola  Bottling  Co.,  132  Tenn.  515  (179  S.  W.  155,  L. 
R.  A.  1916B  877).  This  case  is  also  cited  by  appellant.  Ap- 
pellee cites  the  case  to  sustain  its  contention  that  the  liabil- 
ity, if  any,  is  bajsed  upon  negligence.  Appellant  cites  the 
same  case  to  the  proposition  that  there  is  an  implied  war- 
ranty, regardless  of  any  question  of  negligence,  and,  as  we 
understand  the  argument,  to  also  show  that  actions  of  this 
kind  sound  in  tort.  In  that  case,  a  bottle  was  sold  by  the 
defendant  to  a  local  dealer,  and  by  him  sold  to  plaintiff.  In 
the  bottle  of  coca  cola  was  a  decomposed  mouse.  The  opin- 
ion states  tliat  the  case  is  briefed  by  defendant  on  the  ques- 
tion as  to  whether  there  is  an  implied  warranty,  regardless 
of  any  question  of  negligence;  that  the  declaration,  liberally 
treated,  will  admit  the  question;  and  that  the  case  must  be 
determined  upon  that  standard.  The  opinion  refers  to  the 
case  of  Boyd  v.  CocaCola  Bottling  Whs.,  182  Tenn.  23  (177 
S.  W.  80),  as  holding  that  want  of  contract,  or  privity,  be- 
tween the  defendant  and  the  person  injured,  constituted  no 
defense,  and  that,  for  a  negligent  breach  of  the  duty  to  ex- 
ercise care,  the  defendant  was  liable.  The  court  said  fur- 
ther: 

.  "In  the  present  case,  we  are  to  inquire  a  step  further. 
Does  this  duty  exist  regardless  of  negligence,  and  is  it  in 
the  nature  of  an  implied  warranty?  Some  of  the  cases 
seem  to  so  hold.  *  ♦  ♦  From  a  careful  consideration  of 
the  subject,  and  after  mature  thought,  we  are  of  opinion, 
as  follows: 

"1.  That  one  who  prepares  and  puts  on  the  market, 
in  bottles  or  sealed  packages,  foods,  *  *  *  owes  a  high 
duty  to  the  public,  in  the  care  and  preparation  of  such  com- 
modities, and  that  a  liability  will  exist  regardless  of  privity 
of  contract  to  anyone  injured  for  a  failure  to  properly  safe- 
guard and  perform  that  duty. 

"2.    This  liability  is  based  on  an  omission  of  duty  or  an 
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act  of  negligence,  and  the  way  should  be  left  open  for  the 
innocent  to  escape.  «  ♦  «  Negligence  is  a  necessary 
element  in  the  right  of  action,  and  the  better  authorities 
have  not  gone  so  far  as  to  dispense  with  actual  negligence 
as  a  prerequisite  to  the  liability.  In  fact,  there  is  no  logical 
basis  of  liability  for  personal  injury,  without  some  n^ligent 
act  or  omission." 

That  case  was  tried  to  a  jury,  and  was  submitted  to  the 
jury  on  the  theory  of  negligence,  and  the  jury  found  for  the 
defendant.  The  case  was  affirmed^  because  there  were  suf- 
ficient inferences  that  might  be  drawn  from  the  facts  in  the 
case  to  sustain  the  finding  of  ):he  jury.  The  case  is  cited  in 
a  note  to  Swarik  v,  Battaglid,  L.  R.  A.  1917F  472,  474,  as 
holding  that  there  iiAio.  ijjipij|ed  warranty.  The  note  in  the 
L.  R.  A.  citation  just  given,  at  page  472,  states  that  the  late 
cases  on  the  subject  are  to  the  effect  that  the  sale  of  an 
article  for  food  raises  an  implied  warranty  that  the  article 
is  fit  for  food,  and  is  not  in  an  unmerchantable  condition, 
or  in  a  condition  rendering  it  dangerous  to  be  used  for  food 
(citing  a  number  of  cases).  The  Criggcr  case  is  also  cited 
in  Friend  v.  Childs  D,  H,  Co,,  231  Mass.  65,  71  (120  N.  E. 
407).  See,  also,  Walters  t\  United  Grocery  Co.,  (Utah) 
172  Pac.  473  (L.  R.  A.  1918E,  519).  As  we  have  said,  as  we 
understand  appellee,  its  cases  are  cited  to  the  proposition 
that  there  is  no  implied  warranty,  but  that  the  case  is  bot- 
tomed upon  negligence.  The  next  case  they  cite  is  Bishop 
r.  Weber,  139  Mass.  411  (1  N.  E.  154),  where  the  court  said 
that  liability  does  not  rest  so  much  upon  an  implied  con- 
tract as  upon  a  violation  or  neglect  of  a  duty  voluntarily 
assumed.  In  that  case,  the  action  was  brought  as  an  action 
of  tort,  and  the  court  disregarded  an  amendment  in  regard 
to  an  implied  warranty.  In  Tomlinson  r.  Armour  d  Co., 
75  N.  J.  L.  748  (70  Atl.  314,  316,  19  L.  R.  A.  [X.  S.]  923), 
the  court  assumed,  without  deciding,  that  there  is  no 
implied  warranty,  but  that  there  was  a  duty  resting  upon 
the  manufacturer  to  exercise  care,  etc. 

Nelson  r.  Annour  Pkg.  Co.,  76  Ark.  352  (90  S.  W.  288), 
is  cited  as  holding  that : 
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^^In  the  sale  of  provisions  by  one  dealer  to  another  in 
the  course  of  general  commercial  transactions,  the  maxim 
caA)eat  emptor  applies,  and  there  is  no  implied  warranty  or 
representation  of  quality  or  fitness;  but  when  articles  of 
human  food  are  sold  to  the  consumer  for  immediate  use, 
there  is  an  implied  warranty  or  representation  that  they 
are  sound  and  fit  for  food.  Howard  v,  Emerson,  110  Mass. 
320;  Giroux  v.  Stedm^in,  145  Mass.  439.  ♦  «  ♦  Unlike 
covenants  as  to  the  title  to  land,  a  warranty  upon  the  sale 
of  personal  property  does  not  run  with  the  property.  There 
is  no  privity  of  contract  between  the  vendor  in  one  sale  and 
the  vendees  of  the  same  property  in  subsequent  sales.  Each 
vendee  can  resort,  as  a  general  rule,  only  to  his  immediate 
vendor.  Boyd  v,  Whit-field,  19  Ark.  447 ;  Bordxcell  v.  Collie, 
45  N.  Y.  494.  In  this  case,  there  was  no  privity  of  contract 
between  the  appellant  and  appellee,  and  no  warranty  passed 
with  the  property  from  appellee  to  appellant  through  his 
vendor." 

Appellee  also  cites,  as  sustaining  its  claims,  Benjamin 
on  Sales  (7th  Ed.)  661;  2  Mechem  on  Sales,  Section  1356; 
Tiedeman  on  Sales,  Section  191 ;  Fleaaher  r.  Carstens  Pack- 
ing Co.,  93  Wash.  48  (160  Pac.  14) ;  Winsor  v,  Lombard,  18 
Pick.  (Mass.)  57;  Meshheslier  v.  Charmellene  Oil  Co.,  107 
Minn.  104  (119  N.  W.  428).  Appellant  also  says  that  the 
action  sounds  in  tort,  and  cites  the  following  cases  to  sup- 
port the  claim:  Crigger  v.  Coca-Cola  Bottling  Co.,  132 
Tenn.  545  (L.  R.  A.  1916B,  877) ;  Tomlinson  v.  Armour  d 
Co.,  75  N.  J.  L.  748  (19  L.  R.  A.  [N.  S.]  923) ;  Thomas  v. 
Winchester,  6  N.  Y.  397  (57  Am.  Dec.  455) ;  Bark  r.  Dixson, 
115  Minn.  172  (3  N.  C.  C.  A.  106) ;  Pantaze  v.  West,  7  Ala. 
App.  599  (61  So.  42,  44) ;  Doyle  v.  Fuerst  d  Kraemer,  129 
La.  838  (40  L.  R.  A.  fN.  S.l  480);  Boyd  v.  Coca-Cola 
Bottling  Wks.,  132  Tenn.  23  (177  S.  W.  80,  81) ;  Parks  v. 
Yost  Pie  Co.,  93  Kan.  334  (L.  R.  A.  1915C,  179).  Plaintiff 
also  claims  that  it  is  based  upon  a  breach  of  warranty,  cit- 
ing the  following  cases:  Craft  v.  Parker,  Webb  d  Co.,  96 
Mich.  245  (21  L.  R.  A.  139) ;  Truscfiel  v.  Dean,  77  Ark.  546 
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(92  S.  W.  781) ;  Bunch  v.  Weil,  72  Ark.  343  (65  L.  R.  A. 
80) ;  Farrell  v.  Manhattan  M.  Co.,  198  Mass.  271  (15  Ann. 
Gas.  1076) ;  Yan  Bracklin  v.  Fonda,  12  Johns.  (N.  Y.)  468 
(7  Am.  Dec.  339) ;  Wiedeinan  v.  Keller,  171  111.  93  (49  N.  E. 
210) ;  Jackson  C.  B.  Go,  v.  Chapman,  106  Miss.  864  (64  So. 
791);  Nelson  v.  Armour  Pkg.  Co.,  76  Ark.  352;  Catani  v. 
SiDift  d  Co.,  251  Pa.  52  (95  Atl.  931) ;  Parks  v.  Yost  Pie  Co., 
93  Kan.  334  (144  Pac.  202,  L.  R.  A.  1915C,  179) ;  Tomlinson 
V.  Armour  d  Co.y  75  N.  J.  L.  748  (70  Atl.  314,  19  L.  R.  A. 
[N.  S.]  923,  935) ;  Ward  v.  Morehead  C.  8.  F.  Co.,  171  N. 
C.  33  (87  S.  E.  958).  He  also  contends  that,  by  his  evi- 
dence, he  made  a  prima-facie  case,  and  that  he  was  entitled 
to  go  to  the  jury  on  either  or  both  theories  of  implied  war- 
ranty and  negligence;  that  it  was  for  the  jury  to'  say 
whether  the  evidence  introduced  by  defendant  had  met  the 
prima-facie  case  made.  On  this  proposition,  they  cite  Crig- 
ger  v.  Coca-Cola  Bottling  Co.,  132  Tenn.  545  (L.  R.  A. 
1916B,  877) ;  Jackson  C.  B.  Co.  v.  Chapma7v,*  106  Miss,  864 
(64  So.  791) ;  Pantaze  v.  West,  7  Ala.  App.  599  (61  So.  42) ; 
Doyle  V.  Fuerst  d  Kraemer,  129  La.  838  (40  L.  R.  A.  [N. 
S.]  480);  Roberts  v.  Anheuser  .Busch,  211  Mass.  449  (98 
N.  E.  95,  96) ;  Rosenlusch  v.  Amhrosia  Milk  Corpn.,  181  App. 
Div.  97  (168  N.  Y.  Supp.  505) ;  Catani  v.  Swift  d  Co.,  251 
Pa.  52  (L.  R.  A.  1917B,  1272) ;  Craft  v.  Parker,  Wehh  d  Co., 
96  Mich.  245  (21  L.  R.  A.  139)  ;  Bark  v.  Dixson,  115  Minn. 
172  (3  N.  C.  C.  A.  106) ;  Freeman  v.  Schultz  Bread  Co.,  100 
Misc.  Rep.  528  (163  N.  Y.  Supp.  396) ;  Greenfield  v.  Chicago 
d  N.  W.  R.  Co.,  83  Iowa  270;  Weler  r.  Chicago,  R.  I.  d 
P.  R.  Co.,  175  Iowa  358;  Hemmi  v.  Chicago  G.  W.  R.  Co., 
102  Iowa  25;  Thompsoji  v.  Keokuk  d  W.  R.  Co.,  116  Iowa 
215 ;  Larkin  v.  Chicago  d  G.  W.  R.  Co.,  118  Iowa  652,  657 ; 
Iowa  Cent.  R.  Co.  v.  Hamrpton  E.  L.  d  P.  Co.,  204  Fed.  961. 
We  shall  not  attempt  to  review  all  of  plaintiff's  cases. 
Some  of  them  will  be  noticed.  In  Craft  v.  Parker,  Wehh 
d  Co.,  96  Mich.  245  (21  L.  R.  A.  139),  the  plaintiff  brought 
an  action  for  negligence  in  selling  a  piece  of  rolled  bacon. 
The  court  stated : 
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"A  dealer  who  sells  food  for  consuniptiou  impliedly  war- 
rants that  it  is  fit  for  the  purpose  for  which  it  is  sold.  If, 
in  addition  to  this  implied  warranty,  it  is  found  that  he 
was  negligent  in  selling  meat  that  was  dangerous  to  those 
who  ate  it„  he  will  he  liable  for  the  consequences  of  his  act, 
if  he  knew  it  to  be  dangerous,  or,  by  proper  care  on  his  part, 
could  have  known  its  condition." 

In  that  case,  it  was  held  that  the  case  presented  was  for 
the  jury. 

In  Truschel  v.  Dean,  77  Ark.  546  (92  S.  W.  781),  it  is 
held : 

[In  sales  of  goods]  "where  the  purchaser  has  had  no 
opportunity  to. inspect  them,  there  is  an  implied  warranty 
that  they  are  reasonably  fit  for  the  purposes  for  whicli  they 
are  ordinarily  used;  and  when  they  are,  under  such  circum- 
stances, purchased  for  a  particular  purpose  known  to  the 
seller,  there  is  an  implied  warranty  that  they  are  fit  for  that 
purpose." 

In  Wiedcman  r.  Keller,  111  111.  93  (49  N.  E.  2T0),  it  is 
said : 

"Where,  however,  articled  of  food  are  purchased  from  a 
retail  dealer  for  immediate  consumption,  the  consequences 
resulting  from  the  purchase  of  an  unsound  article  may  be 
so  serious  and  may  prove  so  disastrous  to  the 'health  and 
life  of  the  consumer  that  public  safety  demands  that  there 
should  be  an  implied  warranty  on  the  part  of  the  vendor 
that  the  article  sold  is  sound  and  fit  for  the  use  for  which  it 
was  purchased.  It  may  be  said  that  the  rule  is  a  harsh 
one;  but,  as  a  general  rule.,  in  the  sale  of  provisions  the 
vendor  has  so  many  more  facilities  for  ascertaining  the 
soundness  or  unsoundness  of  the  article  offered  for  sale 
than  are  possessed  by  the  purchaser,  that  it  is  much  safer 
to  hold  the  vendor  liable  than  it  would  be  to  compel  the 
purchaser  to  assume  the  risk." 

In  that  case,  however,  the  vendor  was  a  retail  dealer, 
and,  as  such,  sold  the  meat  to  plaintiff.  The  words  "for  im- 
mediate consumption"  have  less  significance  where  the  sale 
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is  by  the  manufacturer,  rather  than  by  the  dealer  to  the  con- 
sumer. 

In  Jackson  0.  B.  Co,  t?.  Chapman,  106  Miss.  864  (64  So. 
791),  another  mouse  case,  where  a  mouse  was  found  in  a 
bottle  of  coca  cola,  the  court  said : 

"  'When  a  manufacturer  makes,  bottles,  and  sells  to  the 
retail  trade,  to  be  again  sold  to  the  general  public,  a  bev- 
erage represented  to  be  refreshing  and  harmless,  he  is  under 
a  legal  duty  to  see  to  it  that„  in  the  process  of  bottling,  no 
foreign  substance  shall  be  mixed  with  the  beverage,  which, 
if  taken  into  the  human  stomach,  will  be  injurious.' " 

In  Nelson  v.  Armour  Pkg,  Co.,  supra,  it  was  held  that, 
in  the  sale  of  provisions  by  one  dealer  to  another,  in  the 
course  of  general  business  transactions,  the  maxim  caveat 
emptor  applies;  but,  when  articles  of  human  food  are  sold 
to  the  customer  for  immediate  use,  there  is  an  implied  war- 
ranty or  representation  that  they  are  sound  and  fit  for  food. 

In  Catani  v.  Swift  d  Co,,  251  Pa.  52  (95  Atl.  931,  L.  R.  A. 
1917B,  1372),  the  Wiedem^ifi  case  is  quoted  with  approval, 
the  action  being  based  upon  disease  arising  from  the  eating 
of  diseased  pork.    The  court  further  says : 

"  *In  this  case,  however,,  the  appellee  was  a  regular  retail 
dealer,  and  as  such  he  sold  the  meat  to  the  appellant  for 
domestic  use,  and  under  the  law,  as  it  seems  to  be  settled 
in  this  country,  as  the  meat  turned  out  to  be  unwholesome, 
he  is  liable,  although  he  was  not  aware  that  it  was  diseased 
when  he  sold  it  to  appellant.'  *  *  .  *  'The  remedies  of 
injured  consumers  ouj?ht  not  to  be  made  to  depend  upon  the 
intricacies  of  the  law  of  sales.  The  obligation  of  the  manu- 
facturer should  not  be  based  alone  upon  privity  of  contract. 
It  should  rest,  as  was  once  said,  upon  "the  demands  of 
social  justice."  The  x)roducer  should  be  held  responsible  for 
the  results  of  negligent  acts  which  he  can  readily  foresee. 
*  *  *  The  meat  packer  who  fails  to  inspect  his  products 
for  poisonous  parasites  or  ing:redients,  knows  that  poison 
will  poison,  and  that  the  persons  to  be  poisoned  through  his 
neglect  will  be  those  who  eat  his  products,  and  no  one  else. 
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The  natural,  probable,  and  almoBt  invariable  result  of  his 
negligence  will  be  injury  to  the  consumer,  and,  in  my  opin- 
ion, every  consideration  of  law  and  public  policy  requires 
that  the  consumer  should  have  a  remedy.'  ♦  «  «  Under 
the  foregoing  principles,,  governing  the  sale  of  articles  of 
food,  a  prima-facie  case  is  made  out  by  proof  that  the  meat 
sold  by  defendant  was  diseased,  and  caused  the  death  of 
plaintiff's  husband.  It  was  not  necessary  to  go  farther,  and 
prove  defendant  knew  the  food  was  unwholesome.  ♦  ♦  ♦ 
It  was  bound  to  know  that  the  meat  was  unwholesome  and 
unfit  for  food,  and  this  duty  was  not  performed  by  merely 
showing  an  inspection  and  approval  by  the  United  States 
government  inspectors." 

Other  cases  go  as  far  as  this  last  one.  Farrell  v.  Man- 
hattan M.  Co.,  198  Ma«s.  271  (15  Ann.  Cas.  1076) ;  Van 
Bracklin  v.  Fonda,  12  Johns.  (N.  Y.)  468  (7  Am.  Dec.  339). 

In  the  case  of  Parks  v.  Yost  Pie  Co.,  93  Kan.  334  (144 
Pac.  202,  L.  R.  A.  1915C,  179,  181),  the  plaintiff  came  to  his 
death  from  ptomaine  poisoning,  resulting  from  eating  a  pie 
manufactured  by  the  defendant  pie  company,  sold  to  a  re- 
tail grocer,  who,  in  turn,  sold  it  to  the  plaintiff.  The  court 
saj^s: 

"A  manufacturer  or  dealer  who  puts  human  food  upon 
the  market  for  sale  or  for  immediate  consumption  does  so 
upon  an  implied  representation  that  it  is  wholesome  for 
human  consumption.  Practically,,  he  must  know  it  is  fit 
or  take  the  consequences  if  it  proves  destructive." 

In  Ward  v,  Morehead  C,  S.  F,  Co.,  171  N.  C.  33  (87  S. 
E.  958),  the  court  says: 

"The  authorities  are  numerous  that  there  is  an  implied 
warranty  that  runs  with  the  sale  of  food  for  human  con- 
sumption, that  it  is  fit  for  food  and  not  dangerous  and  dele- 
terious,"— citing  Watson  v.  Augusta  Brewing  Co.,  124  Ga. 
121  (52  S.  E.  152,  1  L.  R.  A.  [N.  S.J  1178). 

The  following  case  holds  that  there  can  be  no  action 
based  upon  breach  of  warranty,  because  there  is  no  privity 
of  contract  between  the  original  manufacturer  and  the  con- 
sumer who  purchases  from  the  retailer.    Freeman  v.  Schultz 
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Bread  Co.,  100  Misc.  Rep.  528  (163  N.  Y.  Supp.  396.) 

In  Bark  v.  Dixaon,  115  Minn.  172  (3  N.  C.  C.  A.  106), 
the  complaint  was  drawn  both  to  fit  the  theory  of  implied 
warranty  and  the  theory  of  negligence.  The  answer  was  a 
general  denial.    The  court  said : 

"It  does  not  seem  important  whether  the  action  was 
based  on  negligence  or  on  a  contract  and  breach  of  an  im- 
plied warranty.  The  evidence  was  sufficient  to  justify  the 
verdict  on  either  theory." 

That  was  a  case  where  defendant  furnished  plaintiff, 
their  employee,  tainted  meat,  as  food. 

In  Boyd  v.  Coca-Cola  Bottling  Whs.^  132  Tenn.  23  (177 
S.  W.  80),  the  court  said: 

"When  the  manufacturer  of  this  beverage  undertook  to 
place  it  on  the  market  in  sealed  bottles,  intending  it  to 
be  purchased  and  taken  into  the  human  stomach,  under 
such  circumstances  that  neither  the  dealer  nor  the  con- 
sumer had  opportunity  for  knowledge  of  its  contents,  he 
likewise  assumed  the  duty  of  exercising  care  td  see  there 
was  nothing  unwholesome  or  injurious  contained  in  said 
bottles.  For  a  negligent  breach  of  this  duty,  the  manu- 
facturer  became  liaJble   to   the   person   damaged   thereby. 

*  *  *  Some  of  the  cases  place  the  liability  on  the 
grounds  heretofore  stated.  Others  place  it  on  pure  food 
statutes.  Others  say  there  is  an  implied  warranty  when 
goods  are  dispensed  in  original  packages,  which  is  avail- 
able to  all  damaged  by  their  use,  and  another  case  says 
that  the  liability  rests  upon  the  demands  of  social  justice. 

*  *  *  Upon  whatever  ground  the  liability  of  such  a 
manufacturer  to  the  ultimate  consumer  is  placed,  the  result 
is  eminently  satisfactory,  conducive  to  the  public  welfare, 
and  one  which  we  approve." 

In  Parka  t?.  Yost  Pie  Co.,  93  Kan.  334  (L.  R.  A.  1915G, 
179),  on  180,  it  is  said: 

"The  degree  of  care  required  of  a  manufacturer  or 
dealer  in  human  food  for  immediate  consumption  is  much 
greater  by  reason  of  the  fearful  consequences  which  may 
result  from  what  would  be  slight  negligence  in  manufactur- 
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ing  or  selling  food  for  animals.  In  the  latter  a  higher 
degree  of  care  should  be  required  than  in  manufacturing 
or  selling  ordinary  articles  of  commerce.  A  manufacturer 
or  dealer  who  puts  human  food  upon  the  market  for  sale 
or  for  immediate  consumption  does  so  "upon  the  implied 
representation  that  it  is  wholesome  for  human  consump- 
tion. Practically,  he  must  know  it  is  fit,  or  take  the  con- 
sequences if  it  proves  destructive." 

From  the  decisions,  and  particularly  the  later  decisions, 
we  think  there  is  an  implied  warranty,  as  contended  by 
plaintiff,  and  that  the  question  as  to  privity  is  not  con- 
trolling.   The  case  should  have  gone  to  the 
*•  ^yid^ncp^.^^*' '      jii^  on  that  question.    We  are  of  opinion, 
sufficiency.  too,   that,   ou   the  \iiiole  case,   there   was 

sufficient  evidence  to  take  the  case  to  the 
jury  on  the  question  of  negligence,  and  that  it  was  for 
the  jury  to  say  whether  plaintiff's  prinia-facie  case  had 
been  negatived  or  overcome  by  the  testimony  introduced 
on  behalf  'of  the  defendant.  The  court  erred  in  requiring 
plaintiff  to  elect,  as  between  implied  warranty  and  neg- 
ligence. While  it  is  true  that  no  particular  .act  of  neg- 
ligence is  shown  by  plaintiff,  in  the  very  nature  of  the  case 
that  could  not  be  done.  It  is  also  true  that,  according  to 
the  defendant's  evidence,  its  plant  and  method  of  manu- 
facture are  good, — probably  as  good  as  any;  still,  it  does 
appear  that  the  method  was  not  always  adhered  to  by 
defendant's  employees.  We  think  that,  from  all  the  cir- 
cumstances shown  by  the  evidence,  the  jury  could  properly 
have  inferred  and  found  that  the  can  of  beans  in  question, 
and  perhaps  a  batch,  as  one  of  defendant's  witnesses  calls 
it,  were  defective.  Take  the  two  coca  cola  cases  before 
cited,  where  a  decomposed  mouse  was  found  in  a  sealed 
bottle  of  the  fluid,  the  defendant's  evidence  tended  to  show 
care  on  the  part  of  the  company  in  bottling  the  product. 
In  one  of  the  cases,  it  was  shown  that  the  bottle  was  in- 
spected under  an  electric  light;  that  they  were  finally 
inspected  after  being  capped  or  corked;  that  the  bottles 
were  thoroughly  cleansed ;  that  the  fluid  was  strained*  into 
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the  bottle  through  a  fine  strainer,  and  so  on.  If  all  these 
precautions  had  been  taken  at  the  particular  time  when 
bottles  in  question  were  filled  and  corked,  it  would  seem 
improbable,  if,  indeed,  not  impossible,  that  a  mouse  could 
get  into  the  bottle.  On  the  other  hand,  it  would,  of  course, 
be  impossible  for  a  mouse  to  get  into  the  bottle  after  it 
was  corked  up,  and  after  it  left  the  factory;  and  yet, 
the  mouse  was  in  the  bottle.  Could  the  court  say,  as  a 
matter  of  law,  that  the  mouse  did  not  get  into  the  bottle 
during  the  process  of  manufacture?  We  think  not.  The 
jury,  under  all  the  circumstances,  would  have  been  justified 
in  inferring  and  finding  that  some  of  the  things  usually 
done  in  the  bottler's  method  to  prevent  foreign  substances 
from  getting  into  the  bottle,  were  not  done.  In  other 
words,  the  circumstances  were  such  that  it  would  be  for 
the  jury  to  determine  which  was  the  more  reasonable  prob- 
ability. That  case  was  submitted  to  the  jury,  and  the  court 
said,  in  the  C rigger  case: 

"In  the  present  case,  the  mouse  might  have  gotten  into 
the  bottle  by  some  unavoidable  accident,  but  proper  in- 
spection should  have  disclosed  the  fact,  and  if  in  the  light 
'of  the  finding  by  the  jury  it  were  fairly  inferable  that  the 
mouse  was  bottled  up  at  the  Bottling  Company  plant,  we 
would  consider  it  our  duty  to  reverse  the  case,  because 
of  the  high  duty  resting  on  the  defendant.  *  *  *  In 
view  of  the  extraordinary  care  sho^\^l  to  exist  at  the  bot- 
tling  {)lant,  and  the  verdict  of  the  jury,  it  may  be  that  this 
thing  occurred  without  the  fault  of  the  defendant.  There 
are  sufficient  inferences  that  mav  be  drawn  from  the  facts 
to  sustain  the  finding." 

In  the  instant  case,  there  was  nothing  in  the  appearance 
of  the  can  to  put  plaintiff  or  his  mother  upon  inquiry.  The 
can  seemed  to  be  all  right.  It  had  been,  in  fact,  freshly 
manufactured ;  no  swelling  of  the  ends  appeared ;  the  label 
on  the  can  was  not  old  or  soiled, — at  least,  there  is  no 
evidence  that  it  was;  and  the  evidence  shows  that  it 
appeared  to  be  all  right. 

4.     It  is  next  contended  by  appellant  that,  if  the  liabil- 
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ity  of  defendant  is  based  upon  tort,   plaintiff  may  rely 
upon  the  prima-facie  case  of  negligence  arising  from  the 

sickness  caused  by  eating  the  beans,  where 

'*  n^H^nce  In      ^^  ^^  shown,  as  it  was  in  the  instant  case, 

Sr'K-       **t    ^1    0'    t*'*    instrumentaUties    and 

facie  case.  materials  used  by  the  defendant  in  the  prep^ 

aration  of  its  pork  and  beans  were  wholly 
within  the  control  and  under  the  management  of  the  defend* 
ant — wholly  beyond  the  knowledge  of  plaintiff ;  that  the  in- 
jury sustained  was  unusual,  and  not  such  an  injury  as  ordi- 
narily occurs,  where  proper  care  has  been  exercised  by  the 
defendant  in  the  selection  of  materials,  and  in  the  prepar- 
ation and  marketing  thereof.  We  are  not  cited  to  any  Iowa 
cases  holding  that  this  doctrine  applies  in  this  kind  of  case, 
and  we  do  not  find  that  the  exact  proposition  has  ever  been 
determined  by  this  court.  There  are  cases,  however,  hold- 
ing that  the  doctrine  does  not  apply.  In  the  instant  case^ 
the  facts  were  all  in  defendant's  possession,  as  much  as 
they  are  in  a  fire  case,  so  that  the  same  reason  for  the 
rule  exists  in  this  case  as  in  such  case.  It  is  true  that,  in 
fire  cases,  the  prima-facie  case  is  provided  by  statute.  In 
the  case  at  bar,  we  have  already  seen,  and  appellee  con- 
cedes, that  a  high  degree  of  care  is  imposed  upon  defendant 
in  the  preparation  of  food  products  for  human  consumption. 
We  hold  that,  under  the  record  in  this  case,  plaintiff  made 
a  prima-facie  case,  and  that  it  was  for  the  jury  to  say 
whether  such  prima-facie  case  was  met  or  overcome  by  the 
evidence  introduced  on  behalf  of  the  defendant. 

In  Freem<in  v.  Schultz  Bread  Co,,  100  Misc.  Rep.  528 
(163  N.  Y.  Supp.  396),  the  plaintiff,  thirteen  years  of  age^ 
while  starting  to  eat  a  piece  of  bread  which  he  had  bitten 
from  a  slice  cut  from  a  whole  loaf,  bit  into  a  nail  which 
was  in  the  loaf,  below  the  surface,  and  as  a  result.^  lost 
two  teeth.  The  loaf  was  made  by  the  defendant  and  sold 
to  the  grocer,  from  whom  it  was  purchased  by  the  plain- 
tiff's sister.  It  was  established  that  there  were  no  nails 
in  the  plaintiff's  home  or  in  the  grocer's  store,  with  which 
the  loaf  could  have  come  in  contact.    The  defendant  offered 
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no  evidence,  but  rested  at  the  close  of  the  plaintiff's  ca^e, 
claiming  that  the  plaintiff  was  bound  to  trace  the  manu- 
facture of  the  loaf,  and  show  that  the  nail  was-  put  in  or 
permitted  to  be  put  in  the  loaf,  through  some  neglect  of 
the  defendant  in  the  process  of  manufacture. 

The  court  in  this  case  found  that  the  doctrine  of  prima- 
facie  case  applied,  and  that  there  was  suificient  evidence 
to  take  the  case  to  the  jury,  and  that  the  verdict  for  the 
plaintiff  was  justified.  In  the  Crigger  case,  supra,  the 
doctrine  was  not  referred  to  as  such,  but  the  facts  were 
similar,  and  it  was  held  to  be  a  jury  question. 

In  Rosenhusch  v.  Arnibrosia  Milk  Corpn,,  181  App.  Div. 
97  (168  N.  Y.  Supp.  505),  the  court  said: 

"The  plaintiff  rested  on  proof  that  she  was  poisoned 
by  the  ^mammala'  thus  prepared  and  placed  on  the  market 
by  the  defendant.  She  offered  no  other  evidence  tending 
to  show  negligence  on  the  part  of  the  defendant,  excepting 
the  representations  made  by  it  on  the  labels  and  in  cir- 
culars. There  is,  therefore,  no  express  evidence  that  the 
'mammaJa'  was  in  the  same  condition  when  administered 
to  the  plaintiff  as  when  it  was  placed  in  the  can  by  the 
defendant.  This  presents  a  novel,  interesting  question  of 
law  as  to  whether  the  evidence  was  sufficient  to  make  out 
a  prima-facie  case  of  negligence  on  the  part  of  the  defend- 
ant." 

In  Catard  v.  Sioift  d  Co.,  251  Pa.  52  (L.  R.  A.  1917B, 
1272,  1276),  the  court  held  that,  in  the  sale  of  articles  of 
food,  a  prima-facie  case  is  made  out  by  proof  that  the 
meat  sold  by  defendant  was  diseased,  and  caused  the  death 
of  plaintiff's  husband. 

In  Jackson  C.  B,  Co.  v.  Chapman,  supra,  plaintiff  showed 
that  he  was  made  ill  by  drinking  coca  cola  from  a  bottle 
in  which  was  contained  a  decomposed  mouse.  Defendant's 
evidence  was  that  its  system  was  complete.  Held,  a  jury 
question.  As  to  the  fire  cases  under  the  statute,  appellant 
cites  Oreenfield  v.  Chicago  d  N.  W.  R.  Co.,  88  Iowa  270. 

In  Bail  r.  Taylor,  151  N.  C.  284  (28  L.  R.  A.  [N.  S.] 
949),  it  was  held  that  the  mere  explosion  of  one  bottle  of 
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coca  cola,  resulting  in  personal  injury,,  did  not  entitle 
plaintiff  to  go  to  the  jury  on  the  question  of  negligence; 
but  it  was  held  that  proof  of  like  explosions  at  about  the 
same  time  was  sufficient  to  take  the  case  to  the  jury.  The 
court  held  that  negligence  could  be  proved  circumstantially, 
and  that,  if  the  facts  proved  establish  the  more  reasonable 
probability  of  defendant's  negligence,  the  case  could  not  be 
withdrawn  from  the  jury,  though  there  might  be  a  possibil- 
ity of  accident,  arising  under  the  evidence.  In  the  note  to 
that  case,  it  is  said  that  the  fact  that  negligence  on  the 
part  of  a  seller  or  manufacturer  is  not  made  out  from  the 
mere  fact  that  personal  injury  resulted  from  the  use  of 
the  article  sold  or  manufactured,  was,  with  little  or  no 
discussion,  declared  to  be  the  law  in  certain  cases  (citing 
them). 

Appellee  cites  HoUingsioorth  v.  Midwest  Serum  (7o., 
183  Iowa  280.  The  question  in  that  case  was  whether 
defendant,  having  violated  a  statute,  was  necessarily  neg- 
ligent. The  statute  did  not  make  the  producer  a  warrantor 
of  results.  Human  life  was  not  at  stake,  so  that,  under 
such  circumstances,  the  question  of  implied  warranty  would 
probably  not  apx)ly  at  all.  A  higher  degree  of  care  would 
be  required  where  food  is  sold  for  human  consumption. 
We  make  a  distinction  between  food  products  which  are 
canned,  bottled.,  or  wrapped  in  such  a  way  that  the  con- 
tents and  the  condition  thereof  may  not  be  known  to  the 
purchaser  until  opened  for  use  by  the  consumer,  and  pro- 
ducts which  are  not  so  put  up,  and  the  condition  of  which 
is  observable.  Even  in  the  latter  case,  cases  might  arise 
where  the  seller  would  be  liable,  \yalter8  v.  United  Grocery 
Co,y  supra. 

We  are  of  opinion  that  the  duty  of  a  manufacturer  to 
see  to  it  that  food  products  put  out  by  him  are  wholesome, 
and  the  implied  warranty  that  such  products  are  fit  for. 
use,  run  with  the  sale,  and  to  the  public,  for  the  benefit  of 
the  consumer,  rather  than  to  the  wholesaler  or  retailer,  and 
that  the  question  of  privity  of  contract  in  sales  is  not  con- 
trolling, and  does  not  apply  in  such  a  case. 
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If  we  call  it  a  duty  to  use  care  in  the  preparation  and 
manufacture,  then,  in  that  sense,  a  breach  of  that  duty 
would  constitute  negligence.  Or  it  may  be  treated  as  a 
representation  or  a  warranty  that,  because  of  the  sacred- 
ness  of  human  life,  food  products  so  put  out  are  wholesome. 
In  either  event,,  a  failure  in  this  respect  is  a  breach  o( 
duty  and  a  breach  of  warranty,  and  the  plaintiff  suing 
may  rely  on  either  or  both,  and,  when  he  makes  a  prima- 
facie  case,  he  is  entitled  to  go  to  the  jury  on  the  question 
as  to  whether  defendant's  evidence  negatives  plaintiff's 
prima-facie  case.     As  said  in  the  Boyd  case^  supra: 

"Upon  whatever  ground  the  liability  of  such  a  manu- 
facturer to  the  ultimate  consumer  is  placed,  the  result  is 
eminently  satisfactory,  conducive  to  the  public  welfare,  and 
one  which  we  approve." 

For  an  interesting  discussion  of  this  subject,  and  the 
citation  of  many  cases,  see  Iowa  Law  Bulletin,  Vol.  5,  page 
86.  See,  also,  Friend  v.  Childs  D.  H.  Co,,  5  A.  L.  R.  1100 ; ' 
Ward  V,  Great  Atl.  d  Pac.  T.  Co.,  5  A.  L.  R.  242,  and 
notes ;  Yale  Law  Journal  782. 

5.    Appellant  contends  that  the  court  erred  in  exclud- 
ing evidence  of  other  defective  cans  of  beans.    If  the  evi- 
dence is  connected  up   so  as  to  show  that  the  offered 
6    Evidence-         evidence  had  reference  to  purchases  out  of 
impure  'food  *      ^^^  Same  Consignment,  or  batch,  we  see  no 

reason  why  the  evidence  is  not  admissible. 
It  is  not  necessarily  evidence  of  other  acts  of  negligence. 
We  think  it  has  a  bearing  on  the  question  of  negligence. 
That  is  the  theory  of  the  Bail  case,  supra.  The  evidence 
shows  that  defendant  was  producing  35,000,000  cans  a  year, 
or  several  thousand  an  hour;  that,  at  least  on  one  occa- 
sion, an  entire  batch  was  found  defective.  Though  it  appears 
that  defendant's  method  or  system  is  good,  yet  human 
agencies,  which  are  not  always  absolutely  dependable, 
were  relied  upon  to  carry  out  the  system.  See,  also,  on  the 
question  as  to  evidence  of  other  defective  cans,  Ward  v, 
Morchpad  C.  S.  F,  Co,,  supra;  Craft  v.  Parker,  WehJ)  d  Co., 
supra;  Kennedy  v.  Plank,  120  Wis.  197   (97  N.  W.  895); 
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State  V.  Good,  56  W.  Va.  215  (49  S.  E.  121). 

6.  The  question  of  caveat  emptor  has  been  referred  to 
in  some  of  the  cases  heretofore  cited.  In  the  earlier  cases, 
followed,  perhaps,  by  some  of  the  later  ones,  when  a  per- 
son went  to  market,  with  a  market  basket  on  his  arm,  and 
could  examine  the  food,  the  doctrine  was  held  to  apply,  in 
the  absence  of  a  warranty.  But  the  business  of  canning 
food  products  of  almost  every  kind  has  increased  enor- 
mously in  recent  years.  The  purchaser  has  no  opportunity 
of  examination,  until  the  can  is  opened  for  use;  and,  under 
the  circumstances  of  this  case,  we  think  the  doctrine  does 
not  apply.  It  is  possible  that,  when  Mrs.  Davis  purchased 
this  can,  had  it  had  the  appearance  of  being  old,  and  the 
label  soiled,,  or  the  ends  swollen,  or  something  of  that  kind, 
the  doctrine  might  apply. 

For  the  reasons  given,  the  judgment  is  reversed  and  re- 
manded for  a  new  trial. — Reversed  and  remanded. 

Weaver,  C.  J.,  Ladd,  Evans,  Qaynor,  and  Stevens,  JJ., 
concur. 

Salinger,  J.  (dissenting).  In  my  view,  the  only  ques- 
tion to  be  decided  is  whether  defendant  has  used  the  highest 
degree  of  care.  I  think  it  has  shown  conclusively  that  it 
used  such  care. 


Minnie  Bankin  Dunham  et  al..  Appellees,  v.  C.  A.  Dunham, 

Appellant. 

JUDG-MEKT:     Construction  of  Contractual  Decree.    In  the  coHStruc- 

1  tion  of  a  contractual  decree,  the  facts  and  circumstances  at- 
tending the  execution  of  the  contract,  which  was,  in  part,  car- 
ried into  the  decree,  may  be  given  due  consideration. 

JUDOMENT:     Construction   of  Oontractual   Decree.     A   contractual 

2  decree  requiring  defendant  "to  pay  all  the  expenses  of  each  of 
said  children  while  they  are  away  from  the  home  of  their 
mother,  at  school  or  college,  and  shall  pay   (other  named  ex- 
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penses  of  the  children)  until  each  of  said  children  is  of  legal 
age/'  is' reviewed,  and,  in  the  light  of  the  circumstances,  is  held 
to  charge  defendant  with  the  college  expenses  of  the  children, 
even  after  they  attained  their  majority. 

DIVOBCE:    Modlficatlan  of  Contractual  Decree.    A  contractual  de- 

3  cree  (hased  upon  a  contract  entered  into  prior  to  the  decree  of 
divorce)  wherein  defendant  was  charged  generally  with  the  ob- 
ligation to  defray  the  expense  attending  the  education  of  his 
children  after  attaining  their  majority,  may,  on  defendant's 
subsequent  default,  be  so  modified  as  to  fix  and  determine  the 
specific  amounts  which  defendant  shall  pay  for  said  purpose. 

PLEADIKO:    Failure  to  Obtain  Iieave  to  Amend.    An  amendment 

4  will  not  be  stricken  for  want  of  leave,  if  leave  would  have  been 
given,  if  asked. 

INTAJNTS:     Action  by  Kezt  Friend — ^Abatement.    An   action    bene- 

5  ficial  in  its  nature,  brought  by  a  minor  by  his  next  friend,  does 
not  automatically  abate,  upon  the  minor's  attaining  his  ma- 
jority. 

EQUITY:    Once- Acquired   Jurisdiction.    Principle    recognized    that 

6  equity,  having  once  acquired  Jurisdiction,  will  adjudicate  all 
matters  pending,  even  though  some  such  matters  are  purely  law 
questions. 

PABTIES:     Beneficiary  XTnder  Contractual  Divorce  Decree.     In  an 

7  action  to  enforce  a  contractual  divorce  decree,  in  so  far  as  it 
obligated  defendant  to  furnish  his  child  with  a  college  educa- 
tion, even  though  the  child  has  attained  its  majority,  the  child 
is  a  proper  party  plaintiff. 

DIVOBCE:     Support  of  Children.    A  fair  and  Just  contract,  carried 

8  into  the  decree  of  divorce,  and  providing  for  the  support  of  the 
children  of  the  parties  by  one  of  the  parties,  may  be  enforced. 

DIVORCE:     Contractual  Decree  in  re  Support  of  Children — Enforce- 

9  ment.  When  one  parent  is,  by  the  decree  of  divorce,  obligated 
to  provide  for  the  support  and  education  of  a  child,  in  accord- 
ance with  a  fair  and  Just  contract  which  is  carried  into  the 
decree,  and  refuses  to  carry  out  such  obligation,  the  other  party 
to  the  proceeding  may  recover  of  the  defaulting  party  sums 
necessarily  expended  in  supporting  and  educating  the  child. 

DIVOBCE:     Contractual  Decree  in  re  "Extraordinary"   Expense — 

10    Attorney  Fees.    In  an  action  to  enforce  a  contractual  decree,  in 

so  far  as  such  decree  was  for  the  benefit  of  minors,  held  that 
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the  court  might  make  a  reasonable  allowance  of  attorney  fees 
In  favor  of  the  minors. 

Appeal   from  Marshall   District   Court. — James   Willbtt, 

Judge. 

July  6,  1920. 

Rehkaring  Denied  October  2,  1920. 

Action  in  equity  by  plaintiff  Minnie  Rankin  Dunham, 
the  divorced  wife  of  defendant,  C.  A.  Dunham,  and  by  the 
two  children  of  the  parties,  to  construe  and  modify,  to  fix 
specific  amounts  for  the  support  of  tJie  minors  during  mi- 
nority, and  the  college  education  for  them,  under  the  alleged 
contractual  decree  of  divorce,,  the  provisions  of  which  were 
not  specific  in  these  respects,  and  which  plaintiffs  allege  de- 
fendant had  refused  to  perform;  also  to  recover  certain 
moneys  alleged  to  have  been  paid  by  the  plaintiff  Minnie  R. 
Dunham,  which,  under  the  decree,  she  claims  should  have 
been  paid  by  the  defendant ;  and  for  general  equitable  relief. 
The  action  is  entirely  in  regard  to  property  and  property 
rights.  The  action  is  in  equity,  and  appellees  contend  that, 
aJl  parties  being  in  court,  the  entire  controversy  may  be  de- 
termined in  one  action,  although,  incidentally,  some  of  the 
issues  might  be  legal.  The  action  was  brought  in  equity, 
and  there  w^s  no  motion  to  transfer  the  case,  or  any  of  the 
issues,  to  the  law  docket.  The  defendant  sought  to  raise 
jurisdictional  and  some  other  questions,  by  demurrers  and 
motions,  which  will  be  referred  to  later.  The  trial  court 
did  not  grant  the  full  relief  prayed,  but  plaintiffs  have  not 
appealed.  Prom  so  much  of  the  decree  as  grants  relief  to 
plaintiff,  and  against  defendant,  the  defendant  has  appealed. 
— Affirmed. 

• 

E.  N.  FarJ)cry  Daniel  L.  Cilice,  and  A.  8.  Langille,  for 
appellant. 
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C,  H.  E.  Boardmatiy  for  appellees. 

Preston,  J.— 1.  The  plaintiff  Minnie  R.  Dunham  and 
defendant,  C.  A.  Dunham,  were  married , June  22,  1898,  and 
lived  together  as  husband  and  wife  until  about  January  1, 

1912.     It  is  claimed,  and  the  record  shows, 

^*   coMtrSn       ^^^^^  *^^"*  January,  1912,  the  defendant  de- 

Sli  *^de^?e.''      sorted  his  ^ife.     The  plaintiff  also    claims 

that,  according  to  the  record.,  defendant  was 
guilty  of  cruel  treatment  towards  his  wife.  Plaintiff  also 
claims  that  another  woman,  defendant's  present  wife,  was 
the  cause  of  the  desertion,  and,  in  argument  and  in  the 
pleadings,  seeks,  by  inferences  from  some  of  the  circum- 
stances shown,  to  show  that  such  was  the  fact.  It  is  true 
that  the  original  petition  for  divorce  did,  in  addition  to  the 
allegation  of  desertion,  contain  a  sentence  that  defendant 
was  guilty  of  cruelty;  but  no  acts  of  cruelty  are  set  out. 
The  decree  recites  that  the  court  finds  that  the  allegations 
of  the  petition  are  true,  and  that  the  equities  are  with  plain- 
tiff. This  is  the  ordinary  form  of  decree.  We  are  satisfied, 
however,  that  the  divorce  was  granted  on  the  ground  of 
desertion,  and  probably  by  agreement  between  the  parties, 
or  rather,  that  no  resistance  to  the  divorce  on  that  ground 
was  contemplated.  The  defendant  argues  at  some  length 
that  plaintiff's  strictures  on  the  alleged  conduct  of  defend- 
ant with  the  lady  now  his  wife,,  are  not  sustained  by  the 
record.  In  fact,  at  one  place  in  defendant's  argument  in 
this  court,  he  says  that  the  greatest  question  is  whether  the 
good  name  and  reputation  of  defendant  and  his  present 
wife  shall  continue  to  bear  the  burden  of  defamation  un- 
truly and  unjustly  placed  upon  it  by  the  plaintiff  and  her 
'daughter,  in  the  pleadings  and  arguments.  This  is,  per- 
haps, not  very  material,  under  the  issues  raised  in  this  case, 
and  we  shall  not  go  into  the  details.  We  are  satisfied  that, 
considering  all  the  circumstances,  and  the  time  defendant 
and  his  present  wife  met,  a  finding  that  defendant's  present 
wife  was  the  cause  of  the  separation  would  not  be  justified. 
It  is  a  most  unfortunate  situation  for  the  children,  with 
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their  parents  divorced,  and  with  a  stepmother.  Natnrally 
enough,  there  would  be  some  antagonism,  under  such  con- 
ditions. Without  criticising  unduly  either  defendant  or  his 
wife^  nor  yet  entirely  excusing  either,  the  record  does  show 
that  both  have  said  and  done  some  things  that  doubtless 
would  not  have  been  said  or  done  under  other  circum- 
stances. Plaintiflf  Mrs.  Dunham  may  have  been  somewhat 
peevish  or  obstinate  in  regard  to  permitting  defendant  to 
have  some  of  his  personal  belongings — his  mother's  picture, 
and  so  on.  On  the  other  hand,  it  is  thought  that  defendant 
was  inclined  to  be  domineering  in  regard  to  the  schooling, 
manner  of  dress,  etc.,  of  the  daughter,  while  she  was  away 
from  her  mother  at  school  in  the  east,  during  her  minority, 
and  matters  of  that  kind.  The  divorce  decree  awarded  the 
custody  of  the  children  to  the  mother.  We  are  inclined  to 
tiiink  there  was  some  justification  in  defendant's  objection 
to  some  of  these  matters,  and  it  is  doubtless  true  that  de- 
fendant considered  that,  if  he  was  to  pay  the  expenses  of 
her  schooling,  away  from  home,  he  should  have  something 
to  say  in  regard  to  sucli  matters,  especially  when  she  was 
away  from  her  mother.  The  daughter  was  only  a  young  girl, 
when  she  started  away  to  school.  For  a  time  after  the 
separation  of  her  father  and  mother,  she  seemed  to  be  on 
the  best  of  terms  with  her  father,  but  later,,  became  quite 
antagonistic  to  him.  There  seems  to  have  been  no  friction 
between  the  parties  as  to  the  son,  who  was  a  year  or  two 
younger  than  his  sister.  There  is  no  reflection  upon  the 
character  or  standing  of  either  the  mother  or  the  daughter. 
The  children  are  not  at  all  responsible  for  the  unfortunate 
conditions,  and  they  should  not  suffer,  financially  or  other- 
wise, therefor.  Prior  to  the  decree  of  divorce,  and  in  May, 
1914,  plaintiff  verified,  but  did  not  file,  a  petition  for  divorce, 
and  she  and  the  defendant  entered  into  a  written  contract, 
in  contemplation  of  the  granting  of  a  divorce  at  the  Septem- 
ber, 1914,  term.  By  this  contract,  plaintiff  was  to  have  the 
custody  of  the  children,  the  homestead  and  furniture,,  f900 
in  money,  and  fl5,000  of  preferred  corporation  stock,  and 
$15,000  of  such  stock,  to  be  deposited  with  a  trustee,  the 
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income  of  which  was  to  be  paid  plaintiff  for  the  care  and 
support  of  the  children,  and  so  on.  This  agreement  was 
never  carried  out,  and  seems  to  have  been  abandoned.  Sub- 
sequently, negotiations  for  a  divorce  were  renewed,  and  de- 
fendant, as  plaintiff  claims,  made  to  her,  through  Mr.  Hook, 
his  local  business  manager,  a  proposition  that  plaintiff  was 
to  have  the  home„  the  furniture,  automobile,  and  |15,000  in 
stock;  also,  the  income  from  f  15,000  additional,  for  her  life, 
and  the  custody  of  the  children,  except  that  the  daughter 
should  be  permitted  to  finish  her  four  years'  course  in  the 
school  she  was  then  attending.  This  contract  provided,  fur- 
ther: 

"Mr.  Dunham  will  liquidate  the  expenses  of  both  son  and 
daughter  while  away  from  their  mother's  home,  attending 
school  or  collie." 

Plaintiff  claims  that  she  finally  accepted  this  proposi- 
tion. The  defendant  testifies  that  he-  has  no  recollection  of 
it ;  but  the  circumstances  are  such  that  we  are  satisfied  that 
he  did  authorize  it.  He  admits  that  a  part  of  it  was  carried 
out,  particularly  with  reference  to  his  sister.  At  any  rate, 
in  January,  1915„  the  parties  entered  into  a  written  agree 
ment,  in  contemplation  of  divorce,  and  conditioned  upon  her 
obtaining  such  divorce.  This  contract  is  signed  by  both. 
It  provides,  in  part : 

"C.  A.  Dunham  agrees  that  his  said  wife  shall  have  the 
general  care  and  custody  of  the  children.  That  the  said 
father  is  to  pay  all  expenses  of  the  said  children  while  they 
are  away  from  home  at  school  or  college,  and  shall  pay  all 
bills  that  may  be  incurred  in  case  of  sickness  of  either  of  the 
said  children  until  they  are  of  legal  age." 

And  further,,  that  plaintiff  was  to  have  the  homestead, 
furniture,  and  automobile,  f  15,000  preferred  stock  of  the  C. 
A.  Dunham  Company,  and  the  income  for  life  of  $15,000  ad- 
ditional of  the  preferred  stock  of  said  company.  It  provides 
further : 

"Said  Mrs.  Dunham  agrees  that  she  will  not  interfere 
with,  but  will  consent  to,  any  reasonable  plan  proposed  by 
the  father  for  the  subsequent  education  of  either  of  the  two 
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children.  ♦  ♦  ♦  Mrs.  Dunham  agrees  to  properly  edu- 
cate said  children  both  in  the  grammar  and  high  schools, 
and  such  further  education  as  shall  be  consistent  with  the 
circumstances  and  conditions;  and  in  case  she  neglects  or 
is  unable  to  do  so,  then  the  father  shall  be  permitted  to  pro- 
vide for  the  same.  *  *  *  It  is  agreed  that  H.  O.  Louns- 
berry,  acting  as  counsel  for  Mrs.  Dunham,  and  Binford  & 
Farber,  acting  as  counsel  for  C.  A.  Dunham,  shall  accept 
service  of  any  and  all  necessary  papers,  and  shall  have  gen- 
eral authority  to  act  for  the  parties  to  this  agreement. 
*  *  *  The  provisions  made  for  Mrs.  Dunham  herein,  and 
the  property  which  she  is  to  receive  when  decree  is  entered, 
as  herein  contemplated,^  shall  be  in  full  settlement  and  satis- 
faction for  all  her  right,  title,  and  interest,  in  and  to  the 
property  of  her  husband." 

Some  of  the  provisions  of  these  contracts  are,  in  a  sense, 
merged  in  the  decree;. but,  as  shown  later  herein,  the  f30,- 
000  of  stock  is  not  referred  to  in  the  decree.    It  is  true  that 

the  provisions  as  to  the  children  are  carried 
2.  .Ti  DGMENT :         in^Q  i\^Q  decree,  so  that,  under  all  the  circum- 

construction  '  ' 

of  contract-      stauccs,  a  Consideration  of  the  contracts  has 

ual  decree.  ' 

a  bearing,  and  properly  so,  upon  the  con- 
struction of  the  decree.  One  of  the  contested  points  in  the 
case  is  in  regard  to  the  construction  of  the  language  before 
quoted  in  the  contract,  and  carried  into  the  decree  in  the 
same  language. 

"That  defendant  is  to  pay  all  the  expenses  of  each  of  the 
said  children  while  they  are  away  from  the  home  of  their 
mother,  at  school  or  college,  ajid  shall  pay  all  bills  tliat  may 
be  incurred  for  them  in  case  of  sickness  or  other  extraordi- 
nary necessary  expense,,  until  each  of  the  said  children  is 
of  legal  age,  or  self-supporting." 

The  defendant's  contention  is  that,  properly  construed, 
this  means  that  defendant  is  only  to  pay  the  expenses  of 
the  children  while  they  are  away  from  home,  at  school  or 
college,  and  so  on,  until  they  are  of  age;  while  appellees  con- 
tend that  it  means  that  defendant  is  to  pay  their  expenses 
at  college  in  any  event,  and  the  other  expenses  therein  re- 
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ferred  to  until  they  are  of  age.  AVe  think  the  language  is 
susceptible  of  the  construction  contended  for  by  appellees, 
and  that,  under  the  entire  record,  it  was  the  intention  of  the 
parties,  and  of  appellant,  that  he  should  pay  for  their 
schooling  away  from  home,  and  their  college  education, 
even  after  they  arrived  at  majority.  Indeed,  though  appel- 
lant contends  for  a  different  construction^  we  are  satisfied 
from  his  testimony,  taken  as  a  whole,  and  from  the  entire 
record,  that  he  does  not  seriously  object  to  giving  his  chil- 
dren a  college  education,  and,  in  fact,  that  he  desired  that 
they  should  have  such  education.    He  says: 

"I  have  not  made  any  arrangements  to  pay  the  expenses 
of  my  daughter  Winifred  at  college  at  this  time.  I  am  ready 
to  pay  the  expenses  of  my  daughter  Winifred  at  college, 
depending  entirely  upon  the  attitude  of  the  daughter,  and 
how  well  we  can  co-operate  in  planning  that  which  will  be 
for  her  benefit.  As  a  personal  interest  as  a  parent,  I  do 
claim  the  right  to  have  something  to  say  in  regards  where 
she  shall  go.  I  have  not  said  I  would  not  take  care  of  her 
education.  That  is  a  matter  between  my  daughter  and 
myself." 

We  understand  appellant  to  concede,  in  argument,  that, 
if  the  language  before  mentioned  should  be  so  construed, 
then  he  would  be  liable  for  the  college  education  of  the  chil- 
dren, even  after  their  majority.  He  con- 
^'  modification  c^^s,  too,  as  we  Understand  it,  that  if,  under 
of  contract-       ^he  circumstauces  of  this  ca«e,  where  the  con- 

iial   decree. 

tract  was  carried  into  the  divorce  decree, 
the  decree  is  held  to  be  contractual,  then  it  is  enforcible, 
under  the  coercive  arm  of  the  court.  As  said,  appellees  con- 
tend that  it  is  a  contractual  decree,  and  highly  so, — a  con- 
tract of  record;  and  that  it  may  be  declared  upon,  and  a 
recovery  had,  as  upon  any  other  contract.  On  this  projwsi- 
tion,  they  cite  Simpson  v.  Cochran  d  Cherrie,  23  Iowa  81; 
Perry  d  Townsend  v,  Saunders,  36  Iowa  427,  429 ;  Weiser  v. 
McDoicell,  93  Iowa  772,  774,  775;  15  Ruling  Case  Law  573. 
See,  also,  Matson  v.  Matson,  186  Iowa  607,  and  cases;  Stone 
t\  Bayley,  75  Wash.  184  (48  L.  B.  A.  [N.  S.]  429,  -432).    We 
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think  this  must  be  so,  under  the  circumstances  of  this  case. 
As  said,  appellees  contend  that,  since  the  original  decree 
was  more  specific  as  to  amounts,  defendant's  refusal  to  per-  ^ 
form,  after  demand,  authorizes  the  entering  of  the  later  de- 
cree in  this  case,  fixing  the  amounts  that  defendant  should 
pay.  It  seems  to  us  that  there  is  no  other  way  by  which 
the  provisions  of  the  decree  in  this  respect  can  be  enforced. 
This  being  so,  we  think  it  eliminates  some  of  the  questions 
argued  by  appellant  at  considerable  length.  It  appears  to 
us  that  his  position  really  is  that,  if  he  pays  for  their  educa- 
tion while  away  from  home,  at  school  and  college,  under  the 
contracts  and  the  decree,  he  should  have  something  to  say 
as  to  the  "plans  and  arrangements  for  the  education,"  etc. 
In  view  of  the  record,  which  will  be  referred  to  later,  we 
think  this  is  and  ought  to  be  so.  There  was  some  friction 
when  the  girl  was  quite  young,  in  r^ard  to  her  having 
dresses  which  were  too  expensive,  and  too  fashionable  to 
meet  the  requirements  of  the  school  authorities,  and  in  re- 
gard to  a  chaperon,  etc.^  in  case  she  should  attend  school  at 
a  distance^ 

It  will  be  observed  that  this  contract  does  not  relieve  de- 
fendant from  his  primary  duty  to  support  the  children,  at 
least  during  their  minority.  Appellees  contend,  in  sub- 
stance, that,  since  a  college  education  is  usually  had  after  a 
student's  majority,  and  since  defendant  had  agreed  to  pay 
for  a  college  education  for  his  children,,  which  agreement 
was  carried  into  the  decree,  defendant  is  liable  for  their  col- 
lege education,  even  after  they  attain  their  majority. 
Whether  this  is  so,  we  take  it,  is  really  tjie  vital  point  in 
this  case. 

Original  notice  of  the  divorce  suit  was  served  upon  the 
defendant  in  Chicago,  Illinois,  by  the  sheriff,,  on  February 
11,  1915.  Oh  March  9,  1915,  plaintiff  filed  an  amendment 
to  her  petition,  reciting  that  the  plaintiff  has  but  little 
property  in  her  own  right,  and  is  delicate  in  health,  and  has 
no  trade  or  occupation,  and  that  defendant  is  possessed  of 
personal  property  consisting  of  stock  in  the  C.  A.  Dunham 
Company,  and  the  homestead  of  the  parties  (describing  it) ; 
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and  praying  that  she  be  allowed  the  costs  and  the  homestead 
of  the  parties,  as  permanent  alimony,  and  for  such  other  and 
further  relief  as  is  prayed  in  the  original  petition.  The 
original  petition  does  not  refer  to  the  property  of  the 
parties,  either  personal  or  homestead ;  and„  while  the  prayer 
asked  general  equitable  relief,  it  specifically  asked  only  that 
she  be  divorced,  and  that  she  be  awarded  the  custody  of  her 
two  children.  We  take  it  that  the  purpose  of  the  amend- 
ment was  to  make  the  petition  more  specific  in  regard  to 
the  property,  and  in  accordance  with  the  written  agreement. 

It  is  suggested  by  appellant  that  no  leave  of  court  was 
given  to  file  such  an  amendment.  But  we  understand  the 
rule  to  be  that  an  a^nendment  will  not  be  stricken  for  want 

of  leave,  if  leave  would  have  been  given  if 
*•  tln^e'^to'        asked.     At  any  rate,  no  motion  to  strike 

to'wendi^*       was  made,  and  the  amendment  remained  a 

part  of  the  record,  and  was  germane  to  the 
allegations  of  the  original  petition.  The  attorneys  desig- 
nated in  the  written  agreement  appeared  for  the  defendant. 
There  is  no  claim  that  Binford  &  Parber  did  not  have  au- 
thority to  appear  for  the  defendant.  The  record  shows  that 
they  did  have  such  authority,  so  that  the  decree  was  more 
than  a  mere  judgment  in  rem.  The  case  was  tried  March 
12,  1915,  and  the  decree  entered  March  22d,  and  it  recites 
that  plaintiff  appeared  in  person,  and  by  C.  B.  Bradshaw 
and  H.  C.  Lounsberry,  her  attorneys,  and  that  the  defend- 
ant appeared  by  Binford  &  Farber,  his  attorneys.  No  plead- 
ing was  filed  for  the  defendant,  and  his  default  was  entered. 
Plaintiff  was  given  the  general  care  and  custody  of  the  two 
childreuj^  with  reasonable  opportunity  for  defendant  to  see 
and  visit  them.    The  decree  further  provides : 

"That  the  defendant  is  to  pay  all  the  expenses  of  each 
of  the  said  children  while  they  are  away  from  home  of  their 
mother  at  school  or  college,  and  shall  pay  all  bills  that  may 
be  incurred  for  them  in  c^e  of  sickness  or  other  extraordi- 
nary necessary  expense,  until  each  of  the  said  children  is  of 
legal  age,  or  self-supporting.  ♦  ♦  ♦  That  the  defendant 
shall  have  the  right  to  make  such  reasonable  plans  and  ar- 
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rangements  for  the  education  of  said  children  as  is  con- 
sistent with  the  conditions  and  circumstances,  and  to  have 
the  same  followed  and  carried  out,  and  the  plaintiff  is  to 
property  educate  the  said  children  both  in  the  grammar  and 
high  schools,  and  to  give  them  such  further  education  as  is 
consistent  and  necessajry  for  them ;  and,  if  the  plaintiff  shall 
neglect  to  provide  such  education,  the  defendant  shall  be 
permitted  to  carry  this  provision  into  effect/' 

The  decree  then  gives  the  wife  the  homestead,  furniture, 
and  electric  car.  The  decree  does  not  mention  the  two  items 
of  f  15,000  each  of  stock,  but  does  provide  that  the  plaintiff 
shall  have  no  further  interest  in  defendant's  property  than 
is  provided  for  her  at  the  time  of  the  rendition  of  the 
decree.  On  March  27,  1915,  the  plaintiff  receipted  to  Bin- 
ford  &  Farber,  defendant's  attorneys,  in  a  long  receipt,  cov- 
ering three  pages  or  more  of  the  abstract,,  the  substance  of 
which  is  that  she  received  property  in  conjunction  with  the 
settlement  in  the  stipulation  of  January,  1915.  She  receipts 
for  a  quitclaim  deed,  as  provided  in  the  contract  and  de- 
cree, abstracts,  insurance  policies,  150  shares  of  preferred 
stock,  the  certificates  of  which  were  assigned  to  plaintiff  by 
G.  A.  Dunham,  in  compliance  with  the  terms  of  the  stipula- 
tion and  decree;  also,  150  shares,  which  certificates  were 
assigned  to  a  bank,  trustee,  for  the  use  and  benefit  of  said 
Minnie  Bankin  Dunham  ^^and  the  children  of  said  parties," 
in  compliance  with  the  terms  of  said  stipulation  and  the 
terms  of  a  trust  agreement  executed  by  the  parties  and  the 
trustee.  Other  property  is  receipted  for,  but  such  is  not 
now  material.  The  receipt  as  to  the  words  last  quoted  is 
broader  than  the  contract,  and  it  cannot  be  justly  claimed, 
under  the  record,  that  it  superseded,  in  any  way,  the  pro- 
visions of  the  contract  upon  which  the  decree  was  based,  as 
to  their  property  rights.  It  will  be  noted  that  the  decree 
does  not  fix  the  amounts  that  defendant  is  to  pay  for  the 
support  and  education  of  his  children,  and  it  could  not  well 
be  fixed,  perhaps,  in  the  first  instance;  but,  defendant  hav- 
ing failed  to  comply  with  the  terms  of  the  decree  in  these 
respects,  this  action  is  brought  by  the  plaintiffs,  to  fix  the 
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amounts,  and  for  judgment.  This  is  what  the  trial  court 
did. 

2.  Having  now  stated  the  conditions  leading  up  to  the 
divorce,  the  contracts  in  reference  thereto,  and,  in  a  general 
way,  the  claims  of  the  parties  thereunder,  we  come  to  the 
issues  presented  by  the  pleadings  filed  in  the  original  case. 
It  was  stipulated  that  defendant  is  financially  able  to  meet 
any  order  asked  for  herein.  That  this  proceeding  is  not  an 
independent  action,  but  is  filed  in  the  original  case,  is  quite 
clear  from  the  record.  The  first  parties  named  in  the  title 
are  those  only  who  were  parties  to  the  divorce  suit.  Ap- 
pellant speaks  of  the  present  proceeding  as  auxiliary,  or  an- 
cillary, and  contends  that  this  is  an  effort  to  modify  the 
original  decree ;  that  this  may  not  be  done,  under  Code  Sec- 
tion 8180  (Compiled  Code,  Section  6629) ;  and  that  there 
is  no  provision  in  the  statutes  authorizing  such  proceedings. 
The  petition  herein  is  entitled,  to  modify  the  original  de- 
cree, and  make  proper  provisions  for  the  children.  The 
modification  is  asked  because  of  changed  circumstances. 
Appellees  contend  that  the  rights  of  the  children  are  auxil- 
iary^ and  grow  out  of  the  rights  and  liabilities  of  the  par- 
ents, and  we  think-  they  are.  The  printed  record  is  more 
than  750  pages.  Appellant's  argument  is  about  350  pages. 
The  pleadings  are  quite  voluminous,  .and  more  than  100 
l)ages  of  argument  are  taken  up  with  reference  to  the  plead- 
ings. It  is  somewhat  difficult  to  state  the  circumstances 
clearly,  without  taking  up  space  unduly.  Stated  as  con- 
cisely as  it  is  possible  to  do,  the  record  is  this : 

The  abstract  sets  out  the  original  petition  in  the  divorce 
case,  the  contracts,  decree,  and  so  on.  The  first  petition  was 
filed  herein  on  September  18,  1917.  It  was  brought  by  the 
daughter  Winifred  and  the  son  Aubra,  by  Minnie  R.  Dun- 
ham,  natural  guardian  and  next  friend.  At  that  time>  the 
children  were  lK)th  minors;  but  Winifred  became  of  age  be- 
fore the  trial,  and,  as  hereinafter  stated,  she  filed  an  amend- 
ment, coming  in  personally,  and  asked  to  be  substituted  as 
a  party  plaintiff.  In  a  general  way,  this  petition  recites  the 
divorce  proceedings;  alleges  that  the  conditions  have*  ma- 
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teriaJly  changed  since  the  decree,  and  wherein ;  alleges  that 
the  decree  granted  is  indefinite,  uncertain,  and  lacking  in 
the  following  respects : 

'^Same  makes  no  definite  provisions  for  the  support  of 
the  minor  children,  these  applicants.  Same  makes  no  pro- 
vision for  their  support  and  care  when  at  home.  Same 
makes  no  definite  provision  for  a  college  education.  Same 
does  not  define  what  constitute  extraordinary  expenses,  and 
what  are  ordinary  expenses." 

It  also  alleges  that  defendant  has  an  income  of  $20,000 
per  annum,  and  is  able  to  provide  for  his  children  in  a  man- 
ner suitable  to  their  station  in  life,  and  that  the  original 
decree  should  be  modified  and  corrected  in  the  following 
particulars,  among  others:  Present  proper  provision  for 
the  children's  support  should  be  made  for  each  child.  Pres- 
ent proper  provision  should  be  made  for  their  support  while 
a  high  school  education  is  being  acquired,,  at  Marshalltown, 
Iowa.  Proper  provision  should  be  made  for  a  college  educa- 
tion for  each  of  said  children.  Judgment  should  be  entered 
against  C.  A.  Dunham  for  expenses  accrued,  or  necessary 
in  the  future. 

The  petition  asked  for  an  order  or  judgment  for  the 
support  of  the  children  during  minority,  which  defendant 
should  have  supplied,  and  an  allowance  for  a  college  educa- 
tion ;  also,  asked  to  recover  for  expenses  of  Minnie  B.  Dun- 
ham, in  the  sum  of  $307.82,  which  she  had  expended  for  the 
children  under  the  original  decree,  and  which  defendant 
should  have  paid;  also,  attorney's  fees  for  the  attorney  of 
the  minors,  as  wards  of  the  court. 

This  petition  was  attacked  by  the  defendant  by  motion 
to  dismiss,  for  want  of  equity.  Appellant  now  contends  that 
the  motion  was,  in  effect,  a  general  demurrer,  and  also  a 
special  demurrer.  Defendant  also  made  motions  to  strike 
certain  parts  of  the  petition,  and  it  is  said  that  the  motions 
to  strike  were  also,  in  effect,  general  and  special  demurrers 
to  parts  of  the  petition.  We  shall  state  the  grounds  of  these 
motions  in  a  general  way  now.  and  more  fully  than  here- 
after,* since  substantially  the  same  attack  was  made  on 
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pleadings  subsequently  filed,  with,  perhaps,  some  additional 
grounds.  The  grounds  of  the  motions,  stated  as  briefly  as 
possible,  are  that  the  minors  were  without  capacity  to  in- 
stitute a  suit  in  equity  by  issuing  original  notice,  or  to 
establish  the  relationship  of  attorney  and  client  between 
themselves  and  their  attorney;  that  the  divorce  was  between 
plaintiff  Minnie  Dunham  and  the  defendant,  and  the  chil- 
dren were  not  such  parties ;  that  no  cause  of  suit  was  vested 
in  the  mother  as  next  friend,  because  no  cause  of  suit  was 
vested  in  the  wards ;  that  the  petition  does  not  identify  the 
plaintiffs,  for  tbat  the  children,  by  their  next  friend,  pur- 
port to  be  the  plaintiffs,  and  that  Minnie  Dunham  person- 
ally, and  not  as  next  friend,  is  the  plaintiff,  and  that  the 
children  personally,  and  not  by  representative,,  purport  to 
be  plaintiffs;  that  the  petition  consists  of  conclusions  and 
opinions  on  the  part  of' the  pleader;  that  the  facts  well 
pleaded  do  not  exhibit  a  cause  of  action;  that  the  divorce 
proceedings  were  void  ah  initio,  except  the  order  granting 
divorce;  that  they  were  void  for  lack  of  proper  service  of 
notice  upon  defendant  in  Iowa,  and  lack  of  facts  properly 
pleaded  in  the  divorce  petition ;  that  no  cause  of  suit  could 
be  vested  in  anyone  for  the  modification  of  a  void  decree. 
Appellant  seeks,  also,  to  strike  allegations  in  regard  to  the 
alleged  conduct  of  defendant  and  the  lady  now  his  wife,  as 
scandalous,  and  alleges  that  other  allegations  are  imma- 
terial and  surplusage;  that,  because  the  provisions  of  the 
decree  are  void,  a  court  of  equity  has  no  authority  to  com- 
pel a  parent  to  pay  for  anything  on  account  of  the  support 
of  infant  children,  except  usual  expenses,  and  that  the  pay- 
ment of  expenses  asked  for  are  not  within  the  parental 
duties  of  defendant ;  that  the  allegations  concerning  medical 
attention  and  dentists'  and  oculists'  bills  are  not  specific, 
but  in  the  nature  of  conclusions ;  that  the  prayer  for  relief 
is  ambiguous  and  unintelligible;  and  so  on.  The  motions 
were  all  overruled.  Some  of  the  grounds  are  wholly  unten- 
able. 

We  take  it,  the  gist  of  the  matter  is  that  it  is  claimed 
that  no  action  of  this  character  may  be  maintained.    The 
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defendaat  answered.  We  shall  set  out  the  contents  of  this 
answer  somewhat  more  fully  than  later  answers  to  sub- 
sequent pleadings,  because  the  allegations,  for  the  most 
part,  are  quite  similar.  The  answer  denied  generally,  and, 
among  other  things,  admitted  the  divorce  and  its  validity, 
but  alleged  that  other  provisions  of  the  divorce  decree  were 
invalid;  admitted  that  his  income  was  $20,000  per  annum; 
denied  the  alleged  slanderous  allegations;  averred  the  per- 
formance by  him  of  the  void  orders  in  the  decree  of  divorce ; 
averred  that  he  had  entered  into  a  stipulation  providing  for 
the  support  of  his  two  children,  and*  that  he  had  performed 
said  stipulation  according  to  its  terms ;  alleged  that  he  had 
provided  an  income  of  |1,200  per  year  from  f  15,000  of  stock 
for  the  support  of  said  children,  and  that  such  sum  was 
ample;  and  asked  that  said  income  of  |1,200  be  used,  in  so 
far  as  it  is  necessary,  for  the  exclusive  support  of  the  chil- 
dren, as  was  mutually  intended. 

It  is  conceded  by  appellant,  in  argument,  that  the  answer 
really  presented  but  two  issues,  other  than  the  jurisdic- 
tional questions:  First,  as  to  the  character  of  defendant 
and  his  present  wife„  which  we  have  disposed  of;  and 
whether  defendant  made  adequate  provision  for  the  support 
and  maintenance  of  his  infant  children,  by  the  agreement, 
and  whether  defendant  had  performed  his  duty  thereunder, 
and  such  other  parental  duties  to  his  children  as  were  re- 
quired, under  the  stipulation  or  under  the  law. 

During  the  trial,  and  on  August  1,  1918,  plaintiffs  filed 
an  amendment  to  the  petition,  in  which  Minnie  B.  Dunham, 
personally,  and  Winifred  E.  Dunham,  personally,  and  Min- 
nie B.  Dunham  as  next  friend  for  the  son, 
5-  Jcuon^  by  made  the  allegations  of  the  petition  more 
abatement^ '      Specific  in  certain  respects,  and  alleged  that 

Mrs.  Dunham  had  been  compelled  to  pay  out 
for  the  children,  while  they  were  away  from  her  home,  cer- 
tain moneys  which  the  decree  provided  the  defendant  should 
pay;  and  she  asked  judgment  for  herself  for  J307.82,  and 
stated  that  the  items  of  the  account  are  for  railroad  fare  for 
the  daughter  to  school,  freight,  doctor's  bills,  two  dresses, 
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dentist's  bill,  oculist^s  bill,  and  so  on.  The  amendment  fur- 
ther alleged  that,  prior  to  the  divorce,,  there  were  negotia- 
tions and  representations  to  the  plaintiff  and  the  court  that 
the  children,  who  were  then  in  school,  and  neither  of  whom 
would  graduate  from  school  until  of  age,  should  receive  a 
college  education,  at  the  expense  of  defendant.  The  pro- 
visions of  the  contract  and  the  decree  heretofore  set  out  are 
then  referred  to,  and  it  is  alleged  that  defendant  refused 
to  pay  for  a  college  education,  because  he  claimed  that  all 
obligations  on  his  part  would  cease  when  the  children 
reached  their  majority,  contrary  to  the  contract,  decree,  and 
the  representations  made  at  the  time  the  divorce  was 
granted.  It  is  prayed  that  the  decree  be  modified  to  con- 
form to  the  situation  a&  it  was  understood  by  the  parties 
and  the  court,  at  the  time  the  divorce  decree  was  granted, 
and  that  any  ambiguity  therein  be  corrected,  and  that  the 
decree  in  the  present  case  provide  for  a  college  education 
for  the  children,  at  defendant's  expense.  It  is  also  asked 
that  judgment  be  entered  in  favor  of  plaintiffs  against  de- 
fendant for  the  proper  ajnounts.,  as  shown  by  the  evidence, 
and  for  general  equitable  relief. 

Defendant  moved  to  strike  the  amendment,  on  the 
grounds,  among  others,  that  Minnie  B.  Dunham  was  a  new 
plaintiff,  and  presented  new  issues;  that  the  amendment 
comes  too  late ;  that  the  plaintiffs  cannot  change  the  parties 
and  try  a  new  case  as  to  new  parties;  and  that  it  now  af- 
firmatively appears  that  Winifred  had  become  of  age.  The 
grounds  of  the  motion  were  elaborated  at  some  length,  and 
some  additional  grounds  were  set  out.  Defendant  also 
moved  to  strike  out  the  name  of  Minnie  R.  Dunham  as  a 
party,  for  that  defendant  was  required  to  try  out  a  new 
cause,  with  a  new  party,  and  that  the  amendment  in  that 
respect  does  not  meet  the  proof;  moved  to  strike  the  allega- 
tions in  regard  to  the  proceedings  leading  up  to  the  decree, 
for  the  reason,  among  others,  that  the  decree  is  final,  except 
as  it  may  be  modified  by  Section  3180 ;  also  moved  to  strike 
the  original  petition  and  the  amendment  as  to  Winifred,  for 
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the  reason  that  it  affirmatively  appears 'that  she  had  become 
of  age.    The  motions  were  overruled. 

The  argument,  as  we  understand  it,  in  regard  to  Wini- 
fred at  this  point,  is  that  there  was  no  authority  for  the 
mother  to  bring  the  suit  as  next  friend  for  her;  and  that, 
Winifred  having  become  of  age  before  the  said  amendment 
was  flled,^  the  action  as  to  her  abated  before  the  filing  of  the 
amendment;  and  that,  therefore,  there  was  no  basis  for  the 
amendment. 

Possibly  a  plea  in  abatement,  after  she  arrived  at  ma- 
jority, and  before  the  filing  of  the  amendment,  might  have 
been  well  taken ;  but  we  think  the  action  did  not  abate  auto- 
matically. There  was  no  plea  in  abatement.  There  was  no 
application  for  a  continuance.  Proof  had  been  introduced, 
tending  to  establish  the  claim  of  Mrs.  Dunham.  Defendant 
demurred  to  the  petition,  as  amended,  on  the  ground  that 
there  was  a  misjoinder  of  parties  and  causes  of  action,  be- 
cause of  the  joining  of  Minnie  Dunham.  This  struck  at  the 
entire  petition  and  the  amendment,  and  was  overruled.  De- 
fendant then  demurred  to  the  amendment  for  the  same  rea- 
sons, and  this  was  overruled.  Thereupon,  and  on  the  same 
day,  defendant  filed  an  amendment  to  his  answer,  setting 
up  some  of  the  things  he  had  theretofore  set  up,  and  al- 
leged, among  other  things,  that  all  items  of  expense  which 
were  properly  incurred  and  presented  to  him  had  been  paid ; 
that  prior  negotiations  were  merged  in  the  decree;  and  that 
Minnie  R.  Dunham  is  not  a  proper  party  to  the  action  to 
modify  the  decree;  and  that  she  was  not  a  party  hereto, 
until  the  filing  of  such  amendment.  He  also  pleaded  mis- 
joinder of  parties  and  causes  of  action ;  that  W^inifred  had 
become  of  age,  and  that  the  petition  and  amendment  as  to 
her  should  be  dismissed ;  that,  by  the  terms  of  the  contract 
executed  January  18,  1915,  and  by  the  decree,  the  obligation 
of  defendant  to  provide  for  the  children  terminated,  as  to 
each  one,  when  he  or  she  reached  majority;  that  there  has 
been  no  such  change  since  the  divorce  decree  as  to  warrant 
the  court  in  rendering  a  finding  or  decree  in  the  present 
action  in  favor  of  Minnie  R.  Dunham. 
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This  hearing  was  had  before  the  same  judge  who  granted 
the  decree  of  divorce.  By  its  decree,  entered  December  30, 
1918,  the  court  found  that  plaintiffs  were  entitled  to  the  re- 
lief demanded  in  their  application  for  a  modification,  in- 
terpretation, and  construction  of  the  decree  of  divorce,  and 
that  the  plaintiffs'  claim  in  reference  thereto  had  been 
established  by  the  proof,  and  found  against  defendant  in 
the  affirmative  prayer  of  his  pleading  that  the  income  of 
f  1,200  from  the  stock  be  devoted  to  the  exclusive  support 
of  the  children,  the  court  finding  that  such  was  not  the 
contract,  between  defendant  and  his  wife ;  that  the  decree 
and  stipulation  did  not  relieve  defendant  of  his  primary 
duty  to  support  his  children;  that  Minnie  B.  Dunham  has 
contracted  expense  and  paid  out  funds  for  the  benefit  of 
the  children  which  it  was  the  legal  duty  of  the  defendant  to 
pay;  that,  though  a  portion  of  this  expense  was  incurred 
after  Winifred  had  reached  her  majority,  this  was  on  ac- 
count of  defendant's  wrongful  refusal  to  perform  his  legal 
duty  during  her  minority,,  and  that  defendant's  wrongful 
refusal  during  her  minority  may  not  defeat  the  rights  of 
plaintiff  Minnie  now;  and  that  a  court  of  equity  will  com- 
pel defendant  to  do  now  what  he  should  have  done  during 
her  minority.  The  court  therefore  allowed  Mrs.  Dunham 
personally  f307.82,  with  interest ;  and  found  that,  under  the 
stipulation  and  decree,  defendant  was  not  relieved  from 
his  primary  duty  to  support  his  children  until  their  ma- 
jority, and  that  he  had  not  performed  that  duty,  but  that 
this  duty  had  been  performed  by  Mrs.  Dunham,  and  she  was 
allowed  her  claim  in  part,  to  wit,  support  for  Winifred, 
three  months,  at  |50,  or  f  150,  and  for  Aubra,  17  months,  at 
the  same  rate,  or  f 850.  The  court  refused  to  allow  support 
for  the  time  prior  to  the  filing  of  the  application,  and  ter- 
minated the  allowance  for  Winifred's  support  at  her  ma- 
jority ;  the  allowance  for  the  support  of  Aubra  was  ordered 
continued  until  his  majority;  a  college  education  was  or- 
dered for  Winifred  and  Aubra,  at  $675  per  year  for  each; 
attorney's  fees  for  attorney  for  the  minors  were  fixed  at 
$500.    In  short,,  the  court  required  defendant  to  support  his 
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children  during  minority,  and  to  give  them  a  college  educa- 
tion, even  though  this  could  not  be  done  during  their 
minority. 

Appellees  claim  that  the  court  did  not  allow  them  as 
much  as  they  are  entitled  to;  but  they  have  not  appealed. 
We  shall  not  go  into  the  evidence.  It  is  sufficient  to  say 
that,  so  far  as  the  amounts  are  concerned,  the  court  was 
well  within  the  evidence,  and,  as  to  some  of  the  items  at 
least,  within  estimates  given  by  the  defendant  himself. 

3.  We  shall  spend  but  little  time  on  the  claim  made  by 
appellant  below  that,  because  Mrs.  Dunham,  near  the  close 
of  the  trial,  came  into  the  case  personally,  first,  that  the  en- 
tire case  should  be  dismissed  as  to  all  parties,  and  then,  that 
the  amendment  should  be  dismissed  or  stricken.  There  is 
little  argument  on  the  proposition,  and  appellant  seems  not 
to  rely  seriously  upon  this  point.  Appellant's  next  propo- 
sition is  that  Mrs.  Dunham,  having  appeared  only  as  next 
friend  and  guardian  in  the  petition  herein,  is  estopped  from 
claiming  that  she  was  present  in  court  under  said  petition 
in  any  other  capacity.  That  might  be  true.,  if  the  case  stood 
on  the  original  petition  herein  alone.  But  there  was  an 
amendment.  They  say,  also,  that  the  existence  and  per- 
formance of  said  contract  barred  her  from  introducing  any 
of  the  subject-matter  of  the  contract  into  the  divorce  pro- 
ceedings, and  that  this  is  a  bar  in  the  nature  of  an  equitable 
estoppel.  This  assumes,  in  part,  that  there  had  been  a  per- 
formance by  the  defendant,  which,  the  evidence  sbows,  is 
not  the  fact.  WTiether  she  was  barred  from  iAtroduoing  the 
subject-matter  of  the  contract  into  the  divorce  proceedings, 
will  be  covered  by  consideration  of  other  questions  later  in 
the  opinion. 

Appellee  contends,  in  regard  to  this  matter,  that,  this  be- 
ing a  suit  in  equity,  and  all  parties  being  in  court,  equity 
will  not  send  one  of  the  suitors,  under  the  circumstances  of 

this  case,  who  shows  that  she  is  entitled  to 

«.   iviriTY  relief,  to  another  forum ;  that  no  motion  to 

jurisdidion.       transfer  was  made,  and  that  it  was  the  duty 

of  the  trial  court  to  grant  full  relief*  and 
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enter  the  proper  judgment  or  judgments,  under  the  principle 
that  equity,  having  obtained  jurisdiction  of  a  controversy, 
will  retain  it,  and  do  full  justice,  and  end  the  litigation,  if 
possible,  even  though,  in  so  doing,  it  may  pass  on  matters 
ordinarily  cognizable  at  law.  They  cite  Illinois  State  Bank 
r.  Boy  sen,  (Iowa)  168  N.  W.  786  (not  officially  reported). 

We  think  the  following  cases  also  sustain  the  proposi- 
tion: Howard  v.  National  F.  D.  H.  Assn.,  169  Iowa  719; 
Fallers  v.  Hummel,  169  Iowa  745;  Bronson  t\  Lynch,  181 
Iowa  654,  659.  As  having  a  bearing,  see,  also„  Hume  v.  Inde- 
pendent School  Dist,,  180  Iowa  1233,  1247 ;  16  Cyc.  114 ;  and 
Fisher  v,  Trumhauer  d  Sinith,  160  Iowa  255,  264,  where  a 
claim  at  law  was  filed  in  an  action  properly  brought  in 
equity,  and  it  was  held  that  plaintiff  was  entitled  to  a  hear- 
ing of  the  entire  matter  in  equity.  In  the  instant  case,  the 
petition  was  properly  brought  in  equity,  in  the  original 
equity  divorce  case.  The  equitable  issues,  or  at  least  some 
of  them,  were  sustained  by  the  proof.  Mrs.  Dunham,  in 
the  first  ancillary  petition,  had  asked  to  recover  for  the 
same  items  of  money  expended  by  her,  but  had  asked  it  as 
next  friend.  By  the  amendment,  she  asked  that  that  part  of 
the  recovery  be  awarded  to  her  personally.  The  eptire  mat- 
ter,, and  the  claims  of  all  the  parties  plaintiff,  grew  out  of 
one  transaction :  the  marriage  of  the  defendant  and  his  \iafe, 
the  divorce,  and  the  rights  of  all  the  parties,  growing  out 
of  the  marriage  and  the  divorce.  It  may  be  possible  that 
Mrs.  Dunham  could  have  recovered  all  these  amounts,  both 
for  herself  and  the  children,  because  she  was  the  sole  plain- 
tiff in  the  divorce  case,  and  that  the  children  were  not  neces- 
sary parties  to  this  proceeding.  The  children  were,  how- 
ever, vitally  interested  in  the  result  of  the  suit;  and,  even 
though  they  were  not  necessary  parties,  it  is  clear  to  us 
that  they  were  proper  parties. 

This  suit  was  instituted  primarily  by  the  children :  that 
is,  by  their  guardian  and  next  friend,  for  their  benefit.  The 
amount  of  the  recovery  and  the  purposes   therefor    would 
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have  been  precisely  the  same,  so  far  as  the 

^'  b«fS5ary         defendant  is  concerned,  had  the  mother  re- 

Sactuaf °di.      '  covered  in  her  own  name  for  them ;  so  that 

vorcc  aecree.     ^he  defendant  is,  so  far  as  we  can  see,  in 

no  manner  prejudiced.  Furthermore,  by  the 
amendment  the  daughter  asked  to  recover  her  part  person- 
ally,, because  she  had  arrived  at  her  majority.  If  she  was 
a  proper  party  from  the  beginning,  by  her  guardian  and  next 
friend,  it  was  appropriate  for  her  to  personally  ask  for  such 
relief;  otherwise,  the  action  as  to  her  would  have  abated, 
under  defendant's  theory,  and  she  would  have  been  pre- 
cluded entirely  from  a  recovery  for  her  collie  education; 
and  this,  as  we  have  said,  is  really  the  most  important  point 
in  the  case. 

4.  Whether  plaintiffs  can,  under  Section  3180,  maintain 
this  action  to  modify, the  divorce  decree,  is  argued  by  ap- 
pellant at  some  length.  We  shall  not  go  into  the  discussion* 
of  this  question  as  fully  bm  we  otherwise  would,  but  for  the 
matter  to  be  now  stated.  As  we  have  said,  we  are  satisfied 
that  defendant  is  willing  to  give  both  his  children  a  college 
education,  provided  that,  when  they  are  away  from  home,  he, 
furnishing,  the  money,  has  something  to  say  about  the  mat- 
ter,»  or,  as  the  contract  and  decree  provide : 

''That  the  defendant  shall  have  the  right  to  make  such 
reasonable  plans  and  arrangements  for  the  education  of  the 
said  children  as  is  consistent  with  the  conditions  and  cir- 
cumstances, and  to  have  the  same  followed  and  carried  out." 

« 

We  think  this  applies  to  a  prior  provision  : 
''That  the  defendant  is  to  pay  all  the  expenses  of  each 
of  the  said  children  while  they  axe  away  from  the  home  of 
their  mother,  at  school  or  college,"  etc. 

We  think  this  gives  the  defendant  some  right,  though  not 
the  exclusive  right,  to  say  where  they  shall  be  educated, 
what  their  education  shall  be,  and  so  on.  The  mother  and 
the  defendant,  for  the  best  interests  of  the  children  in  this 
regard,  ought  to  be  in  agreement,  if  this  be  possible,  con- 
sulting, too,  the  reasonable  wishes  of  the  children,  their  in- 
clination and  adaptability  for  any  particular  business  or 
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profession,  and  an  education  to  that  end.  The  record  shows 
that  there  has  been  some  difference  of  opinion  in  regard  to 
these  matters ;  and,  if  the  parties  cannot  agree,  there  ought 
to  be  some  modification  of  the  decree  in  this  respect,,  in  order 
that  the  rights  of  all  parties  may  be  preserved,  and  the 
children  properly  educated,  as  contemplated;  or.  If  not  a 
modification,  that,  at  least,  the  decree  hold  the  matter  open 
for  determination  by  the  court,  if  that  be  necessary.  The 
trial  court  may  have  overlooked  this  feature  of  the  situ- 
ation.   Code  Section  3180  provides : 

"When  a  divorce  is  decreed,  the  court  may  make  such 
order  in  relation  to  the  children,  property,  parties,  and  the 
maintenance  of  the  parties  as  shall  be  right.  Subsequent 
changes  may  be  made  by  it  in  these  respects,  when  circum- 
stances render  them  expedient." 

Mrs.  Dunham  is  not  asking  any  increase  or  change  in  the* 
alimony  awarded  to  her,  nor  do  the  children.  As  to  the 
children,  it  is  asked  that  the  decree  be  changed  so  that  it 
may  be  enforced.  We  think  there  were  subsequent  changes 
in  the  conditions,  subsequent  to  the  entry  of  the  decree,  or, 
in  the  language  of  the  statute.,  the  circumstances  rendered 
subsequent  changes  in  the  decree  expedient :  indeed,  not  only 
expedient,  but  necessary,  because  defendant  refused  to  carry 
out  the  provisions  of  the  divorce  decree,  particularly  in  re- 
gard to  the  college  education.  It  may  be  true,  as  contended 
by  counsel  for  defendant,  that,  in  defendant's  testimony,  he 
did  not  flatly  refuse  to  pay  for  the  college  education  of  the 
daughter,  but  was  willing  to  pay  upon  certain  contingencies^. 
But  though,  at  different  times,  he  has  expressed  a  willing- 
ness to  pay  for  the  girl's  education,  he  has  not  paid  it;  and 
further,  in  the  district  court  and  here,  he  is  denying  all 
liability  therefor,  not  only  as  to  the  daughter,  but  as  to  both 
children.  That  is  really  the  principal  matter  being  con- 
tested. We  think  appellant  is  not  in  a  position  to  say  that 
he  has  not  refused  to  comply  with  the  decree,  and  especially 
so  in  regard  to  the  college  education.  Bohz'm  v,  Gould  Bal. 
Valve  Co.,  140  Iowa  74-4 ;  Ooshen  Mfg.  Co.  v.  Myers  Mjg,  Co,, 
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242  U.  S.  202  (61  L.  Ed.  248,  251).  When  the  divorce  de- 
cree was  entered,  it  wa^  to  be  presumed  that  defendant 
would  perform  his  part  of  the  decree,  even  though  the 
amounts  were  not  definitely  fixed,  without  coercion,  either 
by  contempt  proceedings  or  execution.  The  provisions  as  to 
future  payments,  schooling,  and  college  education,  were  not 
made  specific  as  to  the  amounts,  and  they  could  not  have 
well  been  so.  Upon  defendant's  subsequent  refusal,  the  de- 
cree in  these  respects  became  ineffectual.  In  order  that  the 
decree  might  be  enforced,  it  was  expedient,  under  the  cir- 
cumstances, that  changes  therein  should  be  made  in  the 
respects  authorized  by  the  statute,  which  are  in  regard  to 
the  children,  property,  parties.,  and  the  maintenance  of  the 
parties.  True,^  these  children  were  not  parties  to  the  divorce 
suit, — not  directly, — but  their  rights  grow  out  of  and  iwa 
dependent  upon  the  rights  and  duties  of  the  parents,  who 
were  parties;  and  the  statute  authorizes  the  court,  in  such 
a  suit,  to  make  such  orders  as  may  be  right,  in  relation  to 
the  children.  The  children  may  not  be  deprived  of  their 
rights  because  of  the  dissension  of  their  parents,  nor  may 
the  duties  and  liabilities  of  the  parents  be  evaded  because 
thereof.  9  Buling  Case  Law  480.  After  defendant's  refusal, 
in  order  that  the  decree  might  be  enforced,  it  became  ex- 
pedient to  fix,  by  evidence,,  as  well  as  that  could  be  done,  the 
amounts  he  should  pay,  and  to  enter  judgment  therefor. 
Any  subsequent  order,  without  fixing  the  amount  and  the 
entry  of  judgment,  would  add  nothing  to  the  original  de- 
cree. The  case  was  in  equity,  and  plaintiff  also  asked  that 
the  original  decree  be  interpreted  and  construed,  and  for 
general  equitable  relief.  The  issues  were  broad  enough,  and 
the  power  of  the  court  in  equity  broad  enough  to  adjust  and 
settle  the  rights  and  liabilities  of  all  the  parties,  growing 
out  of  the  divorce  proceedings. 

It  is  contended  by  appellant,  and  cases  are  cited  as  hold- 
ing, that  the  parties  were  bound  by  their  divorce  contract. 
We  do  not  understand  appellee  to  dispute  this.  It  is  fur- 
ther said  by  appellant  that  the  court  has  never  held  that  the 
statute  in  question  authorizes  any  person  other  than  the 
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divorced  husband  or  wife  to  act  as  plaintiff  in  a  suit  for 
a  modification  of  the  decree.  We  think  it  was  so  held  in 
Gould  V.  ChMm,  161  Iowa  155,  162^  where  the  action  wais 
both  upon  the  contract  and  the  decree.  The  adverse  parties 
did  not  contend  otherwise,  however,  in  that  case.  Appellant 
cites  many  cases  which  have  been  decided  under  Section 
3180,  under  different  circumstances,  to  the  general  effect 
that  the  decree  is  conclusive,  and  should  not  be  changed  un* 
less  substantial  reasons  are  shown,  or  that  justice  and 
equity  demand  change;  that  the  decree  is  conclusive  as  to 
the  circumstances  of  the  parties  at  the  time  it  was  rendered ; 
that  the  decree  in  regard  to  the  custody  of  the  children  wiU 
not  be  modified,  unless  there  are  changed  conditions;  that 
the  statute  does  not  contemplate  a  new  trial,  or  to  retry 
the  same  case.  Among  other  cases  relied  upon  by  appellant 
is  Kinney  v.  Kinney,  150  Iowa  225,  228,  which  cites  a  num- 
ber of  our  cases,,  which  are  separately  relied  upon  and 
argued  by  appellant.  The  Kinney  case  was  where  the 
divorced  wife  was  in  court,  demanding  an  allowance  to  her- 
self out  of  her  former  husband's  property,  to  be  used  in  the 
support  and  maintenance  of  the  children.  No  material 
change  in  the  circumstances  of  the  parties  was  shown.  It 
was  said  that,  if  such  relief  was  reasonably  required,  the  de- 
cree of  divorce  should  have  granted  it,  and  because  plaintiff 
had  accepted  the  measure  of  relief  given  by  the  divorce,  the 
mere  fact  that  she  ought  to  have  had  more,  without  showing 
any  material  change  of  conditions,  wa^  not  a  ground  of 
modification,  or  for  increase  of  the  allowance ;  and  further, 
that,  under  the  circumstances  of  that  case,  it  would  be  pre- 
sumed that  the  alimony  awarded  was  fixed  with  reference 
to  the  obligation  which  plaintiff  assumed,,  to  support  the 
children,  and  that  the  amount  so  paid  and  accepted  was 
agreed  to  as  defendant's  equitable  contribution  to  the  sup- 
port of  his  children,  as  well  as  the  wife's  share  of  the  estate. 
In  the  instant  case,  the  decree  of  divorce  did  grant  the 
things  now  claimed  for,  except  that  the  amount  of  the  edu- 
cation of  the  children  was  not  fixed.  In  the  instant  case, 
we  are  not  required  to  presume  that  the  amount  fixed  in  the 
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decree  as  going  to  Mrs.  Dunham  was  defendant's  full  con- 
tribution for  the  children,  for  the  reason  that  the  record 
and  the  decree  itself  clearly  show  that  such  was  not  the 
fact.  The  Kinney  case  further  held  that  the  decree  did  not 
absolve  the  defendant  from  his  duty  to  his  children,  and  that 
performance  of  that  duty  may  doubtless  be  enforced  by  the 
ordinary  and  usual  remedies  employed  in  such  cases,  when- 
ever their  necessities  are  such  as  to  reasonably  require  it. 
It  is  contended  by  appellant,  and  conceded  by  appellees, 
that  the  parents  of  infant  children  are  without  power  to  en- 
ter into  a  contract  between  themselves  which  will  relieve 

either  or  both  of  them  of  those  parental 
®*  ?.l^^S^  \f        duties  due  the  children,  and  which  the  state 

support   oi  ^ 

Children.  requires  them  to  perform  {Slattery  v.  Slat- 

tery,  139  Iowa  419,  422,  and  the  Kinney  case, 
supra) ;  and  that  the  court  is  not  bound  by  the  stipulation 
of  the  parties.  Delbridge  v.  Sears,  179  Iowa  526.  The  court 
may  do  so,  however,  if  the  contract  appears  fair  and  reason- 
able. 19  Corpus  Juris  251.  Counsel  also  agree  to  the  prop- 
osition that  courts  should  carefully  consider  the  welfare  of 
the  children,  and  that,  upon  such  applications,  the  trial 
court  is  vested  with  a  reasonable  discretion,  due  to  the  fact 
that  a  human  life  is  likely  to  be  involved.  Linguist  v,  Lin- 
quist,  148  Iowa  259,  263.  Appellees  contend  that  the  pri- 
mary obligation  of  the  father  is  to  provide  for  the  children — 
educate,  support,  and  maintain  them;  and  that  the  giving 
of  the  children  to  the  custody  of  the  mother  does  not  ab- 
solve the  defendant  from  this  obligation.  We  do  not  under- 
stand appellant  to  dispute  this  proposition,  at  least  as  to 
the  period  of  the  minority  of  the  children.  They  also  con- 
tend that  it  still  remains  his  duty  after  divorce,  unless,  per- 
haps, as  in  some  of  the  cases,  the  amount  awarded  covered 
such  matters.  Schooley  v.  Schooley,  184  Iowa  835 ;  9  Ruling 
Case  Law  479,  480,  482,  484.  In  14  Cyc.  811,  812,  the  doc- 
trine is  laid  down  that  a  court  of  equity  has  the  power  to 
make  an  order  directing  a  father  to  provide  for  a  minor 
child,  long  after  the  decree  is  rendered,  where  the  decree  con- 
tains no  provision  on  the  subject.    We  think  that,  by  the 
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contract,  which  was  carried  into  the  decree,  defendant  obli- 
gated himself,  as  a  continuing  obligation,  to  give  the  chil- 
dren a  college  education  after  their  majority.  In  Stone  v. 
Bayley,  supra,  a  father,  in  a  divorce  case,  contracted  for  the 
support  of  a  minor  child  after  his  death.    The  court  said : 

'That  such  a  provision  for  the  support  of  a  minor  child, 
when  contained  in  the  decree  of  divorce,  survives,  as  against 
the  husband's  estate,  subject  only  to  the  future  orders  of  the 
court,  can  hardly  admit  of  serious  question.  While  it  is 
true  that,  at  common  law,  a  father  waa  under  no  legal  ob- 
ligation to  provide  support  for  his  minor  children  after  his 
death,  we  can  conceive  of  no  sound  reasons  of  public  policy 
to  prevent  his  so  doing.  He  can  by  contract  create  a  con- 
tinuing debt  in  favor  of  strangers  which  would  constitute  a 
claim  against  his  estate;  then  why  not  as  in  favor  of  his 
children?" 

It  follows,  we  think,  that,  defendant  having  agreed,  by 
the  contract  and  the  decree,  to  give  his  daughter  a  college 
education,  this  duty  and  contract  continue  until  performed, 
whether  he  dies,  or  whether  the  daughter  reaches  majority. 
This  applies  to  both  the  children  in  this  case.  As  a  general 
rule,  students  do  not  obtain  a  complete  college  education 
during  minority.  This  is  a  circumstance,  we  think,  tending 
to  show  that  it  was  within  the  contemplation  of  the  parties 
that  defendant  should  pay  for  their  college  education  after 
majority. 

5.  The  money  allowed  Mrs,  Dunham  for  support  of  the 
children  during  minority,  and  for  dental  and  other  bills  for 
the  children,  were  expenses  which  the  agreement  and  decree 

required  defendant  to  pay.  He  did  not  pay 
^'  contra^iiai        them,  and  they  were  paid  by  Mrs.  Dunham. 

8uppOTt*of '^^  This  being  so,  there  is  an  obligation  on  the 
feifOTctment       ^^^  ^^  defendant  to  pay  her,  which  ought  to 

be  enforced  by  judgment.  The  court  prop- 
erly allowed  these  amounts.  14  Cyc.  812,  Note;  (Hlley  v. 
Qilley,  79  Me.  292  (9  Atl.  623,  1  Am.  St.  307) ;  Pretzinger 
V.  Pretzinger,  45  Ohio  St.  452  (15  N.  E.  471,  4  Am.  St.  542) ; 
19  Corpus  Juris  354,  Section  814,  Note  2 ;  Young  v.  Young, 
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179  Iowa  1259.  This  biKt-najiied  ease  also  deals  with  the 
question  of  a  college  education  of  the  children,  under  a  stip- 
ulation. As  said,  defendant  and  his  son  seemed  to  be  on 
friendly  terms,  and  it  is  perhaps  not  likely  that  there  will 
be  any  friction  in  regard  to  sending  the  son  to  college  at  de- 
fendant's expense.  But,  since  defendant  is  contesting  that 
matter,  it  is  advisable  that  the  decree  determine  that  mat- 
ter, and  possibly  prevent  further  litigation  as  to  him. 

6.  As  to  attorney's  fees,  the  court  found  that,  for  the 
personal  recovery  made  by  Mrs.  Dunham  and  by  the  daugh- 
ter, after  majority,  that  they  should  each  pay  their  at- 
torney's fees;  and  as  to  the  remainder  of 

10.  i>ivorck:  the  application,  the  court  fixed  the  allow- 

decree  in  re       auce  at  f 500.      These  fees  were  allowed  for 

"extraordl-  .  •         ,  .  ,        ^        ,   .^ 

nary"  ex-  senaces  for  the  minors,  as  we  understand  it, 

pense :    attor- 

ney  tees.  for  extraordinary  necessary  expense,  and  as 

wards,  and  because  they  were  wards  of  the 
court.  The  contract  and  divorce  decree  provide  that  defend- 
ant is  to  pay  all  bills  that  may  be  incurred  for  them  in  case 
of  sickness,  or  other  extraordinary  necessary  expense,  and 
so  on.  There  is  no  dispute  as  to  the  reasonableness  of  the 
amount  allowed.  There  is  little  argument  on  the  point.  We 
think  the  allowance  was  proper.  For  a  like  reason,  the  ap- 
plication of  plaintiff's  attorney  for  a.n  additional  allowance 
for  services  in  this  court  is  sustained,  and  he  is  allowed 
$200,  in  addition  to  the  |500  allowed  below. 

7.  The  judgments  are  affirmed.  But,  as  said,  we  think 
defendant  should  be  permitted  to  have  some  say  in  regard 
to  the  education  of  the  children.  We  do  not  mean  by  this 
that  he  shall  be  permitted  to  dominate  in  the  matter:  his 
reasonable  plans  therefor  should  \ye  carried  out.  It  is  to  be 
hoped  that  the  differences  between  the  parents  may  not  fur- 
ther operate  to  the  disadvantage  of  the  children,  in  regard 
to  their  education.  The  time  for  college  will  soon  pass. 
Without  going  into  the  details,  it  appears  that,  when,  the 
daughter  first  attended  school,  at  eastern  schools,  she  was 
quite  young,  probably  15  or  16  years  old.  Counsel  seem  to 
differ  somewhat  as  to  her  age,  or  when  she  attained  her  ma- 
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jority.  As  we  understand  the  record,  she  was  born  Septem- 
ber 23,  1900,  and  it  is  argued  that  she  became  of  age  Sep- 
tember 23,  1917.  It  appears  that  at  first  she  wrote  her 
father  affectionate  letters,  but  later  became  incensed  against 
him,  due  in  part,  perhaps,  to  the  father's  interference  with 
her  dresses,,  which  had  been  prepared  for  her  use  at  school. 
The  rules  of  the  school  favored  simple  dresses,  and  dis- 
couraged extravagance.  We  are  inclined  to  think  that  per- 
haps some  of  her  dresses  were  unsuitable.  The  daughter 
left  the  school,  soon  after  the  commencement  of  the  school 
year,  and  after  the  tuition  and  expense  for  the  year  had 
been  paid.  Defendant  sent  her  a  wrist  watch,  with  what 
seems  to  us  a  kindly  and  affectionate  letter.  She  returned 
the  watch,  and  exhibited  bitterness.  The  father  thought  a 
chaperon  was  necessary  for  her,  and  that  her  mother  should 
be  with  her  at  Leland  Stanford  University.  As  said,  we  do 
not  propose  to  go  into  details  of  this,  nor  state  exactly  the 
situation,  except  in  a  general  way,  to  show  the  necessity  of 
guarding  this  point.  The  case  will  be  remanded,  with  direc- 
tions to  the  district  court  to  appoint  some  suitable,  disin- 
terested person  to  determine  these  matters,  in  case  of  dis- 
agreement, or  to  keep  the  case  open,  in  order  that  applica- 
tions may  be  made,  if  necessaiy,.  and  that  the  court  may  de- 
termine  any  dispvUe.-Affirmcd. 

Weaver^  C.  J.,  Evans  and  Saunter,  JJ.,  concur. 


Martin  Evensox^  Appellee,  v.  Chris  Olson^  Appellant. 

PABTNEBSHIP:     Accounting.     In  a  partnership  accounting,  involv- 

1  ing  a  partnership  in  the  disposal  of  a  stock  of  goods,  the  court, 
in  determining  profits,  should  proceed,  in  the  absence  of  evi- 
dence of  any  greater  value,  on  the  basis  of  what  one  of  the  part- 
ners originally  paid  for  the  goods — not  on  the  basis  of  what 
the  goods  invoiced  when  they  were  so  purchased. 

PARTNEBSHIP:     Judgment     on    Accounting.     A     partner     whose 

2  profit  and  interest  is  in  a  stock  of  goods,  and  who  acquiesces 
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in  a  trade  of  such  stock  for  land  taken  in  the  name  of  the  other 
partner,  is  not  entitled,  on  settlement,  to  a  personal  Judgment 
against  the  other  partner  for  his  interest,  but  only  to  a  lien  on 
the  land  for  the  amount  due  him. 

Appeal  from  Monona  District  Court. — J.  W.   Anderson, 

Judge. 

October  2, 1920. 

The  trial  court  adjudged  that,  on  settlement  of  the  af- 
fairs of  a  partnership  at  one  time  existing  between  these 
parties,  a  stated  sum  was  due  the  plaintiff,  appellee,  and 
gave  him  decree  and  judgment  for  that  amount.  Defendant 
appeals. — Modified  and  affirmed, 

Prichard  d  Prichard,  for  appellant. 

Crary  d  Crary,  for  appellee. 

Salinger,  J. — I.  The  defendant  bought  a  stock  of  mer- 
chandise, and  he  entered  into  an  arrangement  with  plaintiff 
which  amounted  to  a  partnership  between  them,  at  least  so 
i    partnbb-  ^^^  ^®  conducting  a  business  to  dispose  of 

If^Z:  ♦!««         said  stock  is  concerned.    This  relation  was 

accounting. 

ended  on  January  1,  1918.  As  said,  the 
plaintiff  prays  an  accounting,  to  the  end  that  it  may  be  ad- 
judged how  much  is  due  him  on  account  of  net  profits  made 
by  this  partnership.  Though,  when  this  stock  was  pur- 
chased, the  sellers  had  invoiced  it  at  111,430.96,  they  sold  it 
to  defendant  for  |5,500.  One  agreement  between  the  defend- 
ant and  the  plaintiff  was  that,  from  any  share  of  profits  due 
defendant,,  he  should  suffer  a  deduction  for  interest  at  the 
rate  of  8  per  cent,  on  one  half  of  said  |">,500.  The  first  con- 
flict is  this:  Defendant  insists  that,  in  counting  profits,  the 
deduction  for  stock  bought  by  him  should  be  the  invoice 
price  of  Jll,430.96;  while  plaintiff  contends  that  the  deduc- 
tion should  not  be  this  invoice  price,  but  the  (5,500  actually 
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paid  for  the  stock.  The  court  agreed  with  the  plaintiff.  We 
hold  that  in  this  it  did  not  err.  Even  if  we  assume  the  evi- 
dence shows  that  the  plaintiff  was  not  to  share  in  any  profit 
resulting  because  the  stock  purchased  was  worth  more'  than 
the  |5,500  paid  for  it,  that  would  not  bind  the  plaintiff  to 
treat  the  stock  as  being  worth  the  invoice  price  of  $11,430.96. 
Neither  he  nor  the  defendant  made  this  invoice,  and  the 
amount  named  therein  would  not  establish  against  either 
that  the  stock  was  worth  the  invoice  price.  To  make  that 
price  the  start  of  the  accounting,  there  must,  on  any  theory, 
be  evidence  either  that  the  stock  bought  was  worth  more 
than  |5,500,  and  how  much  more,  or  of  an  agreement  that 
the  value  should  be  the  said  invoice  amount.  There  is  no 
evidence  for  either  proposition.  It  must  follow  that  the 
trial  court  rightly  ordered  that,  in  computing  profits  due 
the  plaintiff,  the  $5,500  paid  for  the  stock,  and  not  the  in- 
voice price,  should  be  one  deduction  from  gross  profits. 

II.    An  invoice  taken  when  the  partnership  was  termi- 
nated, placed  the  value  of  the  stock  on  hand  at  $14,018.64. 
The  court  scaled  this  by  10  per  cent,  and  gave  a  money  judg- 
ment which  treated  the  90  per  cent^f  the  in- 
^*  8mp':"%d»-  *  voice  price  precisely  as  it  should  be  dealt 
™c*comiiSng.        ^^^  ^'  *^®  partnership  had  received  the  90 

per  cent  in  cash.  On  that  theory,  it  gave 
judgment  for  plaintiff  in  $2,077.34,  with  interest  on  that  sum 
at  6  per  cent  from  January  1,  1918.  This  action  could  not 
be  complained  of,  had  the  sale  been  for  cash ;  but  it  was  not. 
The  defendant  traded  this  stocjc  for  Iowa  land,  and  in  the 
same  trade  put  in  the  building  which  defendant  owned  as  an 
individual,  but  in  which  the  business  of  the  partnership  had 
been  conducted.  He  took  the  title  to  this  land  in  his  in- 
dividual name.  There  is  no  evidence  that  he  ever  tendered 
a  conveyance  to  plaintiff,  and  no  evidence  that  plaintiff  has 
demanded  one,  or  demanded  any  interest  in  the  land.  The 
theory  upon  which  the  money  judgment  rests,  is  a  finding 
that  trading  this  building  and  this  stock  constituted  a  con- 
version of  such  interest  as  plaintiff  had  in  the  profits  of  the 
partnership,  and  his  money  judgment  is  an  allowance  of 
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damages  caused  by  such  conversion.    Appellee  puts  it  thus : 

"Certainly,,  this  clandestine  and  arbitrary  appropriation 
of  the  plaintiff's  profits  and  the  stock  of  goods  and  business 
amounted  to  a  conversion,  for  which  the  defendant  is  justly 
chargeable." 

Appellant  responds — and  we  think  the  record  warrants 
it — that  there  was  nothing  clandestine  or  secret  about  the 
transaction,  and  that  nothing  was  done  that  worked  a  con- 
version, because  the  trade  was  made  with  the  full  knowl- 
edge and  acquiescence  of  the  plaintiff.  The  record  discloses 
that  plaintiff  was  in  possession  of  the  store  when  this  trade 
was  made;  that,  while  it  may  be  true  the  contract  to  sell 
or  trade  was  made  in  his  absence,  and  without  his  knowl- 
edge, yet  plaintiff  did  know  the  trade  was  made,  helped  in- 
voice the  stock,  and,  in  speaking  of  the  trade,  he  testified: 

"I  left  the  stock,  and  let  the  man  to  whom  it  was  traded 
take  possession.  I  made  no  objection.  The  stock  has  been 
sold  and  removed." 

Here  is  no  conversion.  Under  this  record,  the  case 
stands  as  though  plaintiff  had  expressly  consented  that  his 
profits  should  be  put  into  this  land,  instead  of  being  paid 
to  him  in  cafih.  If  that  be  so,  and  since,  if&der  the  pre- 
sumption of  continuity,  we  must  assume  that  the  defendant 
still  owns  this  land,  the  only  power  the  court  of  equity  has 
is  to  fasten  a  lien  upon  these  lands  for  the  f 2„077.34  w^hich 
it  was  found  was  the  share  of  the  plaintiff  in  the  profits. 

We  are  unable  to  agree  with  appellant  that  Faulkner  v. 
Des  Moines  Drug  Co.,  117  Ipwa  120,  or  Furst  v.  Tweedy  93 
Iowa  300,  compel  us  to  hold  that  the  contract  relied  upon  by 
plaintiff  is  void  for  uncertainty.  Aside  from  the  modificar 
tion  hereinafter  ordered,  we  approve  of  the  decree. 

The  cause  is  remanded,  to  ascertain  whether  the  title  re- 
mains in  the  defendant.  If  it  does,  the  said  sum  will  be  im- 
pressed upon  it  as  a  lien.  If  defendant  has  parted  with  the 
title,  then,  unless  it  be  made  to  appear  that  the  proceeds  of 
the  land  have  been  invested  in.  something  else,  with  the  con- 
sent of  the  plaintiff,  the  judgment  and  decree  below  will 
stand  affirmed.    If  the  title  remains  with  the  defendant,  the 
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modificatioii  of  substituting  a  liai  oa  the  land  for  said 
money  judgment  will  be  made. — Modified  and  afflrmed. 

Weaver,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


P.  H.  FiSHKR,  Appellee,  v.  Skidmorb  Land  Coi/pany, 

Appellant. 

TBIAL:     Objectiona  to  ConduBlon  Statements.    Objections  to  state- 

1    ments  in  an  affidavit  for  continuance   (admitted  in  order  to 

avoid  a  continuance ),  on  the  ground  that  the  same  were  mere 

conclusions,  reviewed,  and  held  that  the  court  had,  by  its  ruling, 

eliminated  all  prejudicial  matters. 

BROKERS:  Reasons  for  Rejection  of  Bid.  In  an  action  for  com- 
3  mission,  evidence  by  the  proposed  purchaser,  tending  to  show 
that  the  owner  of  the  property  rejected  his  bid  (which  the 
owner  had  once  authorized),  solely  on  the  ground  that  the 
owner  had  discovered  that  he  could  secure  a  higher  price,  is 
competent,  relevant,  and  material. 

TRIAL:     Sufficiency  of  Objection.    The  dragnet  objection  that  tes* 

3  timony  is  "irrelevant,  incompetent,  and  immaterial"  is  too  in- 
definite to  present  a  reviewable  question  on  appeal,  unless, 
from  the  nature  and  condition  of  the  subject-matter  in  hand,  the 
attention  of  the  court  is  fairly  called  to  some  specific  objection 
of  an  obvious  or  discernible  nature.  So  held  as  to  such  objec- 
tion to  testimony  tending  to  show  (1)  the  reason  why  an  owner 
of  land  had  rejected  an  authorized  bid  for  his  land,  and  (2) 
that  the  proposed  purchaser  was  able  to  meet  and  had  met  the 
requirements  of  the  contract. 

TRIAI*:     Konresponsive  Answer.     The   nonexaminer   of   a   witness 

4  may  not  interpose  the  objection  that  the  answers  are  not  re- 
sponsive to  the  questions. 

EVIDEKCE:     AUowable  Conclusion.    The   testimony   of   a   witness 

5  that  he  is  "ready,  willing,  and  able'*  to  pay  a  named  sum  for 
a  thing  in  accordance  with  his  contract,  is  an  allowable  conclu- 
sion, in  so  far  as  it  does  partake  of  the  nature  of  a  conclusion. 

TRIAL:     Conflicting  Instructions.     An  instruction  is  not  conflicting 

6  which,  in  one  part,  declares  that  a  broker  suing  for  commis- 
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sion  may  not  recover  if  he  produced  a  purchaeer  who  was  un- 
able to  make  a  required  depoelt,  and  in  another  part,  declares 
that  he  may  recover  if  the  owner  declared  that  the  proposed 
purchaser  was  acceptable,  irrespective  of  his  inability  to  make 
the  deposit,  but  was  not  acceptable  because  he  would  not  raise 
the  bid  on  which  the  broker  had  been  authorized  to  sell. 

APPEAL  AND  EBBOR:     Insufllcient  Assignment.    Tiie  point  *'that 

7  the  verdict  i8  not  supported  by  the  evidence'' ■  is  not  raised  by 
an  assignment  "that  the  court  erred  in  overruling  motion  for 
new  trial"  based  on  multifarious  grounds,  even  though  one 
of  the  grounds  presents  the  insufficiency  of  the  evidence. 

BBOKEB8:    Waiver  of  Terms  of  Sale.    A  broker  who  contracts  to 

8  produce  a  purchaser  who  will  (1)  make  a  named  deposit  and 
(2)  pay  a  named  price,  is  entitled  to  recover  his  commission 
when  be  produces  a  purchaser  who  is  ready,  able,  and  willing  to 
pay  the  price,  byt  is  unable  to  make  the  deposit,  and  the  owner, 
in  efPect,  agrees  to  omit  the  deposit,  but  refuses  to  sell,  solely 
on  the  ground  that  he  must  have  a  higher  price. 

PLEADING:     Evidence   Beyond   Paper   Issue — Waiver.     A    litigant 

9  may  not  sit  by  without  objection,  and  permit  his  adversary  to 
prove  a  waiver,  and  thereafter  contend  that  the  evidence  went 
beyond  the  paper  issue. 

Appeal  from  Jefferson  District  Court, — C.  W.  Vermilion, 

Judge. 

OCTOBBR  2,  1920. 

The  plaintiff  has  verdict  and  judgment  for  a  land 
broker's  commission,  and  this  appeal  presents  various 
objections  thereto. — Affirmed. 

Ralph  Munro,  for  appellant. 

Thoma  d  Thom>a,  for  appellee. 

Salinger,  J. — I.  Applying  settled  rules  of  practice  in 
this  court,  we  consider  this  appeal  on  the  points  relied  on 
for  reversal,  as  amplified  by  the  brief  points.    We  have  so 
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often  held  that  review  must  thus  be  limited 
^*  ^ectionn  ?o        *^^*  ^®  pretermit  citations. 

SStemwts.  ^^'    ^^^  ^^^^  ^y  plaintiflf  was  that  the 

vice-president  of  the  defendant  had  con- 
sented to  a  contract  of  sa^e  made  with  one  Kerr,  although 
this  contract  involved  some  departure  from  the  terms  fixed 
by  defendant  in  employing  the  plaintiff  to  sell  or  find  a 
buyer  for  the  land. 

There  was  much  controversy,  and  there  were  many 
objections  to  that  part  of  an  affidavit  for  continuance  which 
recited  what  an  absent  witness  would  testify  to,  if  present. 
But  we  think  that,  in  admitting  what  this  witness  would 
testify  to,  if  present,  counsel  set  forth  what  defendant  con- 
sidered to  be  the  principal  and  substantial  objections  to 
the  recitals  in  the  affidavit.  The  recitals  "particularly 
objected  to"  were  the  following : 

a.  "That  all  the  plaintiff  had  done  in  securing  Kerr's 
signature  to  the  contrajct„  and  depositing  by  him  of  checks 
of  |1,000  down  payment,  was  done  at  the  request  of  Riehle, 
as  vice-president  of  the  Skidmore  Land  Company." 

b.  That  this  "contract  had  been  secured  by  plaintiff 
from  George  W.  Kerr  at  the  request  of  defendant." 

c.  A  recital  that  Riehle  said  "all  the  plaintiff  had  done 
in  securing  Kerr's  signature  to  the  contract  and  depositing 
by  him  of  fl,000  down  payment  was  done  at  the  request 
of  himself  as  vice-president  of  the  defendant  company." 

The  objection  to  these  recitals  was,  in  substance,  that 
each  and  all  were  conclusions,  rather  than  statements  of 
fact,  and,  at  any  rate,  if  any  part  was  a  statement  of  fact, 
and  if  it  purported  to  give  what  was  said  by  Riehle,  rather 
than  a  deduction  of  the  witness  as  to  what  he  said,  such 
statements  of  fact  were  so  mingled  with  conclusions  as  to 
make  it  impossible  to  distinguish  what  was  conclusion  and 
what  was  statement  of  fact. 

But,  by  sustaining  some  of  the  objections  made,  the 
court  eliminated  so  much  of  the  recitals  in  the  affidavit  as 
stated  that  the  contract  had  been  secured  by  plaintiff  from 
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George  W.  Kerr,  at  the  request  of  defendant.  We  are  of 
opinion  that  this  ruling  in  effect  excluded  all  that  was 
objected  to.  While  it  is  true  the  recitals  speak  of  consent 
to,  say^  the  obtaining  the  signature  of  Kerr  to  the  contract, 
and  of  consent  to  deposits  ma^e,  or  request  that  they  be 
made,  the  vitals  of  it  all  was  the  statement  that  the  con- 
tract entered  into  was  one  requested  by  defendant.  This 
last  eliminated,  nothing  seriously  objectionable  remains.  It 
took  out  of  the  testimony  all  claim  that  defendant  was 
in  no  position  to  object  to  the  contract  because  it  had  been 
obtained  at  its  request.  We  therefore  dismiss  this  assign- 
ment on  the  ground  that  the  thing  complained  of  therein 
was  not  done. 

III.  It  was  the  theory  of  the  plaintiff  that  the  defendant 
refused  to  complete  the  transaction  because  it  discovered 
it  could  obtain  a  higher  price  than  the  one  at  which  it 

had  authorized  the  sale  on  which  the  com- 
2-  ^Sl^l^^^L^        mission  is  claimed.     The  buyer  Kerr.tes- 

ren^sons   TOT  *•  ' 

rejection  of        tified  that,  whou  he  was  asked  to  raise  his 

bid,  he  said : 

"Nothing  doing  with  me;  I  thought  I  had  bought  it;  I 
thought  I  had  bought  the  farm,  but  I  didn't  get  it." 

He  was  then  asked  whether  Riehle  made  any  objection 
to  the  contract  with  Kerr,  or  to  any  of  the  terms  of  the 
contract,  except  as  to  the  price.  At  this  point,  defendant 
made  objection  that  this  was  immaterial,  incompetent,  and 
irrelevant.  The  objection  was  overruled,  under  exception, 
and  the  witness  answered  that  Riehle — 

"Made  no  objection  to  nothing,  only  he  wanted  more 
money.  I  don't  believe — the  way  I  remember — I  don't  think 
we  discussed  this  contract  when  he  was  in  the  office, — I 
don't  remember.  About  the  only  thing  Mr.  Riehle  said  to 
me  about  this  farm  was„  *If  you  buy  this  farm,  you  will 
have  to  pay  more  money,'  and  he  said  he  could  get  more 
money  for  the  farm, — he  had  found  that  out;  and  if  I  got 
it,  I  would  have  to  raise  the  bid.    That  is  the  amount  of  it." 

We  hold  that,  in  its  general  a.speot,  this  testimony,  or 
anything  legitimately  called  for  by  the  question,  was  neither 
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immaterial,  incompetent,  or  irrelevant,  and  that,  as  to  this 
matter,  this  objection  is  too  broad,  and  lacks  too  much  in 
deflniteness  for  appellate  review.  See  International  Harv, 
Co.  V.  ChicagOy  M.  d  St.  P,  R,  Co.,  18G  Iowa  86. 

We  hold  likewise  as  to  the  following  examination  of 
Kerr,  to  which  it  was  objected  that  the  same  was  irrelevant 
and  incompetent : 

"Q.      State    whether    or    not    you    had 
^'  Jufti^ency  of     deposited   in   the   First    National    Bank    a 

objecticii.  sufficient  sum  of  money  to  honor  that  check 

of  |500  drawn  on  the  First  National  Bank. 
Exhibit  No.  D-1,  when  that  check  should  have  been  pre- 
sented to  that  bank,  properly  indorsed.  A.  Yes,  sir. 
Q.  State  whether  or  not  you  had  a  sufficient  sum  of  money 
deposited  in  the  Birmingham  Savings  Bank  so  that  Exhibit 
p-2  would  have  been  honored  when  presented  to  them,  prop- 
erly indorsed.    A.    Yes,  sir." 

And  so  as  to  the  following  examination,  to  which  the 
objection  was  that  the  same  was  immaterial  and  incom- 
petent : 

"Q.  Mr.  Kerr,  say  whether,  at  the  time  of  the  signing 
of  the  contract  Exhibit  P-7,  and  up  until  after  you  had  this 
talk  with  Mr.  Riehle,  here  in  Fairfield,  you  were  able  and 
willing  to  get  the  money  and  make  a  deposit,  if  any  objec- 
tions were  made  to  your  checks.  A.  T  had  the  money  in 
the  banks,  not  only  to  pay  these  checks,  but  to  pay  the 
full  15,000." 

One  answer  was :  "I  was  willing  and  able  to  do  that." 
As  to  this  answer,  there  was  a  motion  which  urged  the 
additional  ground  that  the  answer  was  not  responsive.    As 

to  this^  we  have  to  say  that  this  objection 
responeive  does  not  lie  in  the  mouth  of  the  one  who 

is  not  examining  the  witness. 

IV.  The  witness  Kerr  was  asked  whether  or  not  he 
had  informed  Riehle,  at  the  stated  time,  that  he,  the  witness, 
was  ready,  able,  and  willing  to  buy  the  farm  in  question 
K  ir,..^-..,-.  ^<>r  ?42,000  cash.    This  was  objected  to  be- 

O.    EVIDENCE  :  "  •' 

aiiownbip  causc  it  calls  for  a  conclusion  and  is  im- 

con  elusion. 

material,  incompetent,  and  irrelevant.    The 
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objection  was  overruled,,  under  due  exception.  We  shall 
recur  to  what  is  involved  in  this  objection.  As  to  the 
objection,  it  suffices  to  say  that,  if  there  was  any  error  in 
overruling  it,  the  error  was  cured,  because  the  witness 
limited  his  answer  to  saying :  "I  told  Mr.  Riehle  that  is  what 
I  came  up  here  for,  to  close  up  the  deal  for  that  farm  at 
$42,000."  Assuming  it  to  be  objectionable  to  ask  a  witness 
whether,  at  a  stated  time,  he  was,  in  fact,  ready,  able, 
and  i^illing  to  buy  a  farm  for  f42,000  cash,  it  is  not  objec- 
tionable to  show  that  he  came  to  see  the  seller  for  the  pur- 
pose of  closing  up  a  deal  for  a  farm  at  $42,000.  If  that 
be  a  conclusion,  it  is  one  permitted  of  necessity,  and  sanc- 
tioned by  elementary  law.  Disregarding,  for  the  moment, 
the  rule  laid  do^Ti  in  International  Harv,  Co,  v.  Chicago,  M. 
d  St.  P.  R.  Co,,  186  Iowa  86,  and  assuming  that  these  objec- 
tions of  immateriality,  incompetency,  and  irrelevancy,  are 
not  too  broad  to  obtain  appellate  review,  it  would  seem 
clear  that  so  much  as  the  witness  said  is  neither  immaterial, 
incompetent,  nor  irrelevant. 

But,  in  response  to  apt  inquiry,  this  witness  did  testify 
that  he  had  at  all  times  relevant  here  been  ready,  able,  and 
willing  to  buy  this  farm  at  $42,000  cash.  It  should  be 
noted  that,  in  course  of  the  examination  on  this  point,  there 
were  times  when  the  witness  gave  no  conclusion,  but 
stated  the  fact  that  he  had  arranged  his  affairs  so  that  he 
could  pay  the  money  required.  But  passing  that,  and  with 
it  the  argument  that>  if  the  inquiry  was  erroneous,  answer 
made  cured  the  error,  we  reach  the  question  squarely 
whether  it  is  either  immaterial,  irrelevant,  or  incompetent, 
in  a  case  such  as  this,  to  receive  such  testimony,  and 
whether  such  testimony,  if  a  conclusion,  is  an  objection- 
able conclusion.  Clearly,  in  a  suit  for  a  commission  in- 
stituted by  a  land  broker,  it  is  neither  immaterial,  irrel- 
evant, or  incompetent  for  the  buyer  to  testify  that  he  was 
ready,  able,  and  willing  to  buy  on  the  terms  fixed  by  the 
seller.  It  is  both  material,  relevant,  and  competent,  be- 
cause such  readiness,  ability,  and  willingness  is  a  necessary 


1.'  ■ « 
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element  in  the  plaintiflf's  proof.  The  sole  question,  then,  is 
whether  the  form  of  eliciting  this  testimony  was  objection- 
able. It  is  said  that  it  states  a  conclusion,  rather  than  a 
fact.  In  a  sense,  that  is  so.  But,  so  far  as  being  ready 
and  willing  is  concerned,  the  testimony  discloses  a  state  of 
mind  and  the  intentions  of  the  buyer.  It  needs  no  citation 
to  sustain  the  proposition  that,  whenever  proposed  tes- 
timony goes  to  state  of  mind  or  intention,  such  state  of 
mind  and  intention  may  be  stated  directly,  and  that  any 
conclusion  involved  in  such  statement  is  a  permissible  con- 
clusion, and  permissible  of  necessity.  Thomas  v.  Wyckoff, 
187  Iowa  148.  A  closer  question  arises  on  whether  the 
witness  may  say,  in  answer  to  a  direct  question,  whether  he 
was  able  to  perform.  If  the  interrogation  may  not  proceed 
in  this  manner,  then,  of  necessity,  the  witness  must  state, 
in  the  first  instance,,  what  property  or  means  of  credit 
he  had  at  a  given  time;  and,  in  a  sense,  such  a  statement 
as  that  generally  involves  much  of  opinion  and  conclusion. 
On  the  whole,  we  conclude  that  a  categorical  statement  that 
the  buyer  was  able  to  perform,  should  not  be  dealt  with  by 
an  attempt  to  exclude  the  statement,  but  by  cross-examina- 
tion. We  therefore  hold  no  reversible  error  was  committed 
in  permitting  the  witness  to  say,  not  only  that  he  was  ready 
and  willing,  but  was  able  to  perform. 

V.  Instruction  5  is  excepted  to  because  the  two  par- 
agraphs thereof  are  in  conflict  with  each  other.  We  find 
the  first  part  of  the  instruction  to  charge  that,  if  all  there 

is,  is  the  bringing  of  a  buyer  who  was  un- 

*'  conmctine  Willing  or  unable  to  make  the  very  deposit 

instructions.        exacted  by  the  contract,  then  plaintiff  had 

not  found  a  purchaser,  in  such  sense  as  to 
entitle  the  plaintiff  to  a  recovery. 

The  second  part  charges  that,  while  this  is  so,  yet,  if 
'  the  jury  found  from  the  evidence  that,  when  the  seller 
finally  acted,  he  declared  that  the  buyer  was  acceptable, 
without  reference  to  deposit  made,  and  refused  to  go  on 
purely  because  a  greater  price  would  not  be  acceded  to  by 
the  buyer,  then  the  agent  had  found  a  satisfactory  buyer, 
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and  could  recover,  notwithstanding  the  fact  that  the  deposit 
required  by  the  contract  had  not  been  made.  Whatever 
objection  this  instruction  may  be  vulnerable  to,  it  is  not 
that  parts  of  it  conflict  with  each  other.  They  are,  in  a 
sense,  alternative  propositions.  They  amount  to  a  ruling 
that,  if  an  agent  is,  in  the  first  instance,  entitled  to  no 
recovery  unless  he  finds  a  buyer  who  is  willing  and  able 
to  make  a  certain  deposit,  he  cannot  be  defeated  of  a  re- 
covery for  commission  if,  when  a  purchaser  is  produced,  he 
is  declared  acceptable,  though  he  has  not  made  the  required 
deposit,  and  the  owner  refuses  to  deal  merely  because  the 
buyer  will  not  raise  the  price  beyond  the  one  stipulated 
in  the  agent's  authority.  In  the  last  analysis,  it  is  a 
charge  that,  while  the  agent  must  produce  a  buyer  who 
is  ready,,  willing,  and  able  to  deal  on  the  terms  proposed 
by  the  owner,  the  agent  may  recover  a  commission,  if  the 
buyer  is  acceptable 'without  compliance  with  the  deposit 
requirement,  and  the  refusal  to  deal  is  not  based  on  that 
failure,  but  on  the  fact  that  the  buyer  has  refused  to  accede 
to  new  terms  and  benefits  demanded  by  the  owner  which 
are  not  found  in  the  contract  of  agency. 

VI.  A  motion  to  direct  verdict  was  made  at  the  close 
of  the  testimony  for  the  plaintiff.  It  was,  however,  not 
/enewed  at  the  close  of  all  the  evidence.    Under  oft-repeated 

decisions  of  this  court,  that  disposes  of  the 
^*  error^'    in-°      complaint  lodged  against  the  overruling  of 

sufficient  thig  motion*    But,  under  those  same  deci- 

sions,  there  is  left  the  right  to  urge  that, 
while  refusal  to  direct  verdict  may  not  be  complained  of, 
yet  the  verdict  returned  is  not  sufficiently  supported  by  the 
evidence. 

One  way  that  this  question  is  raised,  is  by  an  allega- 
tion that  "the  court  erred  in  overruling  defendant's  motion 
for  a  new  trial,  as  set  forth  on  pages  90  to  94  of  the 
abstract,"  and  that  "the  court  erred  in  entering  judgment 
on  the  verdict  of  the  jury,  as  set  forth  on  page  94  of  the 
abstract."     Both   complaints   are   clearly   too   broad^  un- 
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certain,  and  indefinite  to  serve  as  a  basis  for  appellate 
review.  The  niotion  for  new  trial,  to  which  reference  is 
made,  does  allege  that  the  verdict  is  not  sustained  by  suffi- 
cient evidence,  and  is  contrary  to  law  and  to  the  instruc- 
tions. These  complaints  of  the  verdict  constitute  the  first, 
second,  and  third  grounds  of  the  motion.  The  same  motion 
complains  that  an  affidavit  was  permitted  to  be  read  in 
evidence;  it  complains  of  the  giving  of  certain  instructions; 
it  asserts  that  the  pleadings  do  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  "under  the  undisputed  facts 
proven  in  the  case;"  and  it  sets,  forth  an  exception  to  the 
giving  of  the  second  paragraph  of  Instruction  5.  The 
assignment  complains  of  the  overruling  of  the  motion  for 
new  trial  in  its  entirety.  It  is  not  a  good  assignment, 
unless  every  ground  of  the  motion  was  well  taken.  It  is 
not  seriously  contended  that  this  is  true.  It  follows  that 
the  claim  the  court  erred  in  toto  in  overruling  the  motion 
for  new  trial  will  not  enable  us  to  review  the  sufficiency 
of  the  evidence,  nor  to  pass  upon  whether  the  verdict  is 
contrary  thereto,  and  contrary  to  the  charge.  We  think 
this  conclusion  is  squarely  supported  by  Welh  v.  Chamber- 
lain,  185  Iowa  264,  and  by  billing  v.  Sioux  City  G.  d  E.  Co,, 
184  Iowa  1153,  wherein  we  said : 

"One  brief  point  is  that  the  court  erred  in  overruling 
appellant's  motion  for  new  trial,  because  of  the  various 
assignments  ^heretofore  made  herein,  which  were  urged 
as  grounds  for  a  new  trial.'  The  motion  for  new  trial  has 
40  grounds.  The  assignment  is  too  general  for  appellate 
review." 

Surely,  this  is  as  definite  as  tlie  assignment  at  bar. 
And  other  complaints  as  definite  have  been  held  too  in- 
definite to  obtain  appellate  review.  Such  were  that  the 
court  erred  in  overruling  motion  for  new  trial,  and  that 
a  new  trial  should  have  been  granted,^  "under  the  record 
in  the  evidence  in  this  case."  State  v.  Strum,  184  Iowa  1165. 
Another  was  that  it  was  error  to  overrule  motion  to  direct, 
and  a  inotion  in  arrest  of  judgment*  and  to  overrule  the 
exceptions,  for  each  and  all  of  the  reasons  stated  in  such 
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exceptions.  State  v.  Wilcox,  185  Iowa  90.  Still  another 
was  an  assertion  that  the  motion  for  new  trial  should 
have  been  sustained  because  the  verdict  was  against  the 
weight  of  the  evidence  and  contrary  to  the  instructions  of 
the  court,  and  "for  other  reasons  shown  by  said  motion, 
as  shown  by  copy  of  the  same  on  pages  106  to  113  of  the 
abstract."     McDermott  v,  Ida  County,  186  Iowa  736. 

VIT.  But  the  question  remains  whether  the  state  of  the 
evidence  was  not  complained  of  in  some  manner  that  is 
sufficient  to  invoke  appellate  review.  It  will  be  remembered 
that  the  plaintiff  made  contract  with  the  purchaser  on 
terms  that  differed  from  the  ones  fixed  by  the  seller.  These 
terms  demanded  that  the  purchaser  should  make  a  cash 
deposit  of  |5,000,  and  no  deposit  in  that  amount  was  made. 
There  was  testimony  from  which  the  jury  might  believe 
that,  after  the  defendant  knew  there  had  been  failure  to 
make  such  deposit,  it  still  expressed  itself  satisfied  with 
the  contract  made.  The  court  instructed,  in  the  first  part 
of  Instruction  5,  that,  if  it  was  found  that  no  deposit  had 
been  made,  in  conformity  with  the  authority  given  the 
agent,  he  could  not  claim  anything  on  account  of  procuring 
a  purchaser ;  and  further  charged,  in  the  second  paragraph, 
that,  if  the  jury  found  that,  when  contract  \i'us  tendered 
the  defendant,  it  was  satisfactory  to  it,  though  no  cash 
deposit  had  been  made,  and  that  the  refusal  to  enter  into 
contract  and  to  sell  was  due,  not  to  a  failure  to  make 
the  deposit,  but  to  the  fact  that  a  greater  price  than  the 
one  at  which  the  agent  was  authorized  to  sell  was  being 
demanded  by  the  buyer,  then  the  jury  was  warranted  in 
finding  that  the  plaintiff  had  produced  a  purchaser  ready, 
walling,  and  able  to  buy,  on  terms  satisfactory  tx)  the 
defendant,  and,  therefore,  that  plaintiff  w^as  entitled  to 
recover. 

The  sufficiency  of  the  evidence  to  sustain  the  verdict 
is  challenged  by  an  exception  to  this  instruction.  The 
exception  asserts  that  the  instruction  "authorized  the  jury 
to  find  a  verdict  in  favor  of  the  plaintiff^  on  the  theory 
that  defendant  might  have  waived  the  required  deposit  of 
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|5,000  cash,  and  the  requirement  of  a  cash  deposit  in  any 
sum."  It  is  said  that  this  was  erroneous  because  "no 
waiver  was  in  any  wise  pleaded,  and  no  evidence  was  com- 
petent to  prove  any  waiver  under  the  pleadings,  and  there 
was  no  competent  or  sufficient  evidence  from  which  the 
jury  could  have  found  that  the  defendant  was  willing  to 
accept  the  terms  provided  by  the  writing  presented  to 
defendant  by  plaintiff,  identified  as  Exhibit  No.  7,  unless 
a  higher  price  should  be  provided  for  or  paid  by  the  pro- 
posed purchaser  for  the  land  in  question.'' 

The  ultimate  question  was  whether  the  plaintiff  had  pro- 
duced a  purchaser  satisfactory  to  the  buyer.  If  such  a 
purchaser  was  found,  it  became  utterly  immaterial  what 

terms  had  been  fixed  in  the  original  agency 

8-  !^J|^ej*'f  contract.    To  be  sure,  the  seUer  could  refuse 

8*1?*  ^'  ^^  accept  a  buyer  who  did  not  meet  the 

terms  of  that  authority.  The  contract  of 
agency  defined,  in  the  first  instance,  what  would  con- 
stitute a  buyer  satisfactory  to  the  seller.  But,  though  the 
agent  was  directed  to  find  a  buyer  who  would  make  a 
preliminary  cash  deposit  of  |5,000,  and  though,  as  matter 
of  law,  a  purchaser  who  made  such  deposit  would  be  held 
to  be  satisfactory  to  the  landowner,  it  does  not  follow  that 
one  who  was  unwilling  or  unable  to  make  such  a  deposit 
might  not  be  a  satisfactoiy  purchaser.  If  the  seller  was 
willing  to  accept  as  a  buyer  one  who  failed  or  refused  to 
make  such  a  deposit,  he  cannot  be  heard  to  say  to  the 
agent  that  no  satisfa^ctory  buyer  h^-d  been  found  because 
such  buyer  would  not  do  what  the  seller  had  demanded  at  an 
earlier  time.  The  moment  the  owner  declared  that  the 
produced  buyer  need  not  make  the  stipulated  cash  deposit 
which  had  been  demianded  of  any'  buyer  produced  by  the 
agent,^  he  could  no  longer  say  that  no  satisfactory  pur- 
chaser had  been  found;  could  no  longer  say  that,  though 
he,  the  owner,  was  now  TiviUing  to  forego  the  cash  deposit, 
the  agent  should  have  no  commission  because,  at  an  earlier 
time,  the  owTier  was  un\iilling  to  do  without  such  a  deposit. 
No  waiver  nor  an  estoppel  are  involved.     All  there  is,  is 
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the  question  of  fact  whether  the  terms  finally  oflfered  by  the 
produced  buyer  were  then  satisfactory  to  the  seller.  If  they 
were^  the  agent  cannot  be  defeated  because^  at  an  earlier 
time,  the  seller  thought  a  buyer  unsatisfactory  whom,  on 
reflection,  he  concluded  to  be  acceptable. 

Ta 
As  to  the  complaint  that  there  was  no  competent  or 
sufficient  evidence  to  authorize  a  finding  by  the  jury  that 
defendant  was  willing  to  accept  only  if  a  higher  price  were 
paid,  we  have  to  say  that,  in  the  absence  of  objection,  there 
was  an  abundance  of  competent  testimony  upon  which  the 
jury  could  find  that  everything  was  satisfactory  to  the 
seller  except  a  refusal  to  change  the  original  price  fixed. 

VIII.  The  claim  that  waiver  is  involved  includes  a 
claim  that  no  waiver  was  competently  established.  On  this 
point,  it  is  the  theory  of  appellant  that,  where  waiver  Ib 

involved,,  the  fact  that  it  is  not  pleaded 

*'  evidence^  be-       makes  it  impossible  to  competently  estab- 

iwue-^*^**^         lish    a    waiver.      It   is    quite    possible    to 

waiver.  establish  a  waiver  though  it  should  have 

been  pleaded  and  was  not.  In  other  words, 
the  requirement  that  waiver  be  affirmatively  pleaded  may 
be  waived.  Assuming,  for  the  sake  of  argument,  that  waiver 
is  involved,  and  with  the  foregoing  propositions  in  mind,  we 
inquire  whether  it  can  be  maintained  that  there  was  "no 
evidence  competent  to  prove  any  waiver;  and  no  competent 
or  sufficient  evidence  from  which  the  jury  could  have  found 
that  defendant  was  willing  to  accept  the  terms  obtained 
as  to  deposits,  provided  only  that  a  higher  price  be  paid 
by  the  proposed  purchaser."  We  find  that  the  testimony 
bearing  on  waiver,  if  waiver  be  involved,  was  received  with- 
out objection.  We  hold  a  party  may  not  sit  by  while  evi- 
dence which,  on  his  construction,  tends  to  establish  waiver 
is  being  put  in,  make  no  objection,  and  thereafter  success- 
fully urge,  in  motion  for  new  trial,  that  the  verdict  should 
n,ot  stand,  because,  though  the  testimony  wiis  received  with- 
out objection,  it  went  beyond  the  paper  issue.  See  Benson 
d  Marxer  r.  Brown,  190  Iowa . 
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We  find  no  reversible  error;  wherefore,  the  judgment 
is — Affirmed. 

^Vbaveb^  G.  J.;  Evans  and  Pbsston^  JJ.,  concur. 


J.  F.  Gorman^  Appellant,  v.  Kathbbinb  Jobns  et  al., 

Appellees. 

TBIAIj:  Transfei  to  I»aw  on  FaUure  to  Prove  Equity.  One  who 
pleads  himself  Into  equity,  but  demonstrates,  on  the  trial  in 
equity,  tbat  the  action  Is  80lely  at  law,  may  not  complain  of 
the  action  of  the  court  in  declining  to  retain  further  jurisdic- 
tion, and  in  transferring  the  cause  to  the  law  calendar,  and 
especially  so  when  defendant  was  asking  for  such  transfer. 

Appeal  from  Scott  District  Court. — A.  J.  Housb,  Judge. 

October  2,  1920. 

This  action  was  brought  in  equity,  plaintiff  alleging 
that  defendants,  by  false  representations  .and  conspiracy, 
induced  him  to  purchajse  certain  mining  stock,  and  obtained 
from  him  f 2,500.  The  petition  asked  to  have  the  contract 
rescinded,  and  the  stock  returned  to  defendants,  or  to 
Mrs.  Joens.  The  petition  also  alleged  that  plaintiff  had 
informed  defendant  that  he  would  rescind  the  contract,  and 
that  he  had  offered  to  return  the  stock,  and  demanded  the 
return  of  the  money;  alleges  insolvency  of  defendant,  and 
plawtiff's  right  to  foreclose  his  lien  on  the  500  shares  of 
stock  sent  him  by  defendant;  and  asks  for  the  return  of 
the  |2,500,  and  that  he  recover  judgment  for  said  amount, 
and  for  general  equitable  relief.  In  addition  to  a  general 
denial,  the  defendant,  who  was  served,  and  who  answered, 
denies  that  there  was  any  fiduciai-y  relation;  denies  that 
she  was  the  agent  of  plaintiff;  denies  that  she  was  guilty 
of  any  fraud,  or  that  she  received  any  money  from  the 
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plaintiff;  denies  her  insolvency.  At  the  proper  time,  and 
before  trial,  defendant  moved  to  transfer  the  cause  to  the 
law  calendar,  which  motion  was  resisted  by  plaintiff,  and 
the  motion  was  overruled,  because,  as  the  case  then  stood, 
the  petition,,  on  its  face,  showed  ground  for  equitable  juris- 
diction. After  the  evidence  was  heard,  the  court  concluded 
that  there  were,  at  that  time,  no  grounds  of  equitable 
jurisdiction  involved,  and  held  that  plaintiff  was  not 
entitled  to  relief  in  equity ;  but  refused  to  dismiss,  l^ecause 
defendant  was  entitled  to  a  trial  by  jury.  Thereafter, 
plaintiff  filed  a  motion  for  new  trial,  asking  the  court  to 
further  consider  said  order,  and  enter  judgment  in  favor 
of  plaintiff  and  against  defendants,  as  prayed  in  the  peti- 
tion. This  motion  was  overruled,  and  from  such  rulings, 
the  plaintiff  has  appealed.  He,  having  appealed  first,  is  the 
appellant.  Defendants  contend  that  the  court  should  have 
dismissed  the  petition,  and  from  the  refusal  to  do  so,  they 
have  appealed. — Affirmed  on  hoth  appeals. 

J.  A.  Hanley,  W,  M,  Chamherlin,  and  Sharon,  Harrison 
d  McSmggin,  for  appellant. 

Cook  d  Balluf,  for  appellees. 

Prbston^  J. — 1.  Personal  notice  was  had  on  defendant 
Katherine  Joens  in  this  state.  She  is  the  only  one  who 
has  answered,  and  is  the  only  witness  for  the  defendants. 
Notice  was  had  upon  the  other  defendants  by  publication, 
or  service  outside  of  the  state. 

It  is  true,  as  claimed  by  defendants,  that,  in  the  peti- 
tion, plaintiff  claimed  misrepresentation  and  fraud  by 
defendant  Katherine,  whereby  he  was  induced  to  purchase 
from  her  certain  shares  of  mining  stock,  for  a  sum  of  money 
in  excess  of  the  value  ot  such  shares ;  but  the  petition  also 
alleges  that  said  defendant  conspired  with  A.  B.  Btevenson 
and  the  others  named,  with  the  design  and  purpose  of 
defrauding  plaintiff,  and  that  said  Stevenson  and  his  wife^ 
and  the  other  defendants,  aided  and  abetted  said  Katherine 
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in  her  fraudulent  designs,  and  benefited  by  said  transac- 
•tions.  PlaintiflP  and  his  family,  and  the  defendant 
Katherine,  had  lived  in  Davenport  for  some  years,  and 
were  on  friendly  terms.  Plaintiff  sold  his  interest  in  the 
hotel  business  for  $22,500,  and  claims  that  he  was  incapac- 
itated from  entering  into  any  other  business,  and  was 
anxious  to  invest  his  money  safely.  Plaintiff  claims  that 
defendant  frequently  mentioned  a  gold  mine  in  which  her 
sister  and  brother-in-law  Stevenson  were  interested,  and 
stated  that  her  sister  had  14,000  shares,  and  her  sister's 
husband  40,000  shares  of  stock,  and  that  it  was  a  big-paying 
mine,  and  that,  on  account  of  the  income  from  the  mining 
stock,  he  was  about  to  give  up  his  position  with  a  railway 
company;  that  she  said  the  probable  monthly  dividends 
would  be  175,^  and  representations  of  that  character  were 
frequently  made;  that,  thereafter,  plaintiff  and  his  family 
went  to  Honolulu,  and,  on  their  return,  that  Mrs.  Joens 
called  on  them  at  Los  Angeles,  and  repeated  the  representa- 
tions, and  constantly  talked  about  the  mine  in  a  commend- 
atory way,  and  said  that,  if  plaintiff  could  get  some  of  the 
stock,  it  would  make  him  rich.  Soon  thereafter,  plaintiff 
and  his  family  returned  to  Davenport,  and,  on  the  2d  of 
June,  1916,  received  the  following  telegram  from  defendant 
Eatherine  Joens: 

"Pocatello,  Idaho,  June  2,  1916 
'^James  Gorman, 

"410  E.  12th  St., 
"Davenport,  Iowa. 

"I  have  option  for  two  days  on  one  thousand  shares  of 
Pac.  stock,  the  mines  Mr.  Stevenson  is  director  of  and  owns 
forty  thousand  shares.  I  can  handle  five  hundred  shares 
myself,  would  advise  you  to  take  the  other  five  hundre<! 
shares.  We  can  get  it  through  Mr.  Stevenson  at  five  dollars 
per  share.  This  stock  has  never  been  on  the  market.  We 
are  in  luck  to  get  this  as  they  pay  first  dividend  in  July. 
Other  party  waiting.    Answer  by  wire. 

"Mrs.  Joens." 


I 
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In  response  to  this,  plaintiff  wired  as  follows:. 

"Davenport,  Iowa,  June  2,  1916. 
"Mrs.  Elatherine  Joens,  Pocatello,  Idaho. 
'TTou  can  draw  on  me  for  |2,500. 

"J.  P.  Gorman." 

He  then  wrote  her  as  follows : 

"Dear  Mrs.  Joens: 

"Your  wire  arrived  last  night  "10:30.  I  replied  to  it 
at  once  stating  I  would  take  the  500  shares  at  |5.00  per 
share  and  would  send  draft  today.  I  do  not  know  who 
it  should  be  made  to.  Am  advised  to  have  you  draw  on  me 
through  the  above  bank  for  the  amount  {2,500  and  I  will 
attend  promptly  to  same.  Hope  it  will  make  Mr.  Steven- 
son rich  and  you  and  I  some  money,  enough  to  keep  us  in 
the  non-worry  club.  We  look  for  you,  Hazel  and  William 
along  about  the  20th.     ♦     *     ♦ 

"J.  F.  Gorman." 

A  draft  was  made  on  plaintiff,,  signed  by  A.  B.  Steven- 
son, which  plaintiff  paid.  About  a  month  after  this,  Mrs. 
Joens  returned  to  Davenport,  with  her  daughter  and  son, 
and  stayed  at  plaintiff's  home  for  several  weeks.  She  either 
gave  or  sent  a  certificate  of  stock  to  plaintiff,  at  the  same 
time  advising  him  to  pay  no  attention  to  "Shares — 10c — 
each."  The  certificate  is  set  out  in  the  record,  and  at  the 
bottom  thereof,  this  appears:  "Shares — 10  cts. — each." 
Thereafter,  plaintiff  had  an  investigation  made,  which 
indicated  that  the  stock  was  of  much  less  value  than  the 
price  plaintiff  paid.    One  report  says: 

"If  your  cousin  paid  $5.00  per  share,  he  was  buncoed 
out  of  at  least  $4.00  per  share." 

Some  of  plaintiff's  witnesses  testify  that  Mrs.  Joens  still 
claimed  that  the  stock  was  all  right,  and  promised  to 
take  the  stock  back,  and  return  to  Mr.  Gorman  his  money, 
if  she  could  get  some  insurance  that  was  coming  to  her; 
but  she  failed  to  do  so,  and  this  suit  was  brought.    Plain- 
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tiff  testifies  that  Stevenson  had  been  a  member  of  the  board 
of  directors  of  the  corporation,  and  interested  in  the  com- 
pany for  several  yeats.  Defendant  Uhland  is  Stevenson's 
stepson,  and  defendant  Hazel  Joens  is  the  daughter  of 
Eatherine.  There  is  a  conflict  in  the  evidence  at  some 
points.  We  have  not  stated  all  the  evidence,  nor  gone 
into  the  details,,  and  we  think  it  is  tinnecessarj  to  do  so, 
in  the  view  we  take  of  the  case.  We  do  not  go  into  the 
merits,  since  there  is  no  adjudication  thereof. 

The  right  of  rescission,  as  between  plaintiff  and  defend- 
ant, yet  remains,  and  we  do  not  understand  that  it  is  neces- 
sary to  go  into  equity  to  rescind.  The  mining  company  is 
not  a  party  to  this  suit.  It  is  not  our  custom  to  go  into 
details,  where  the  case  is  yet  to  be  tried.  It  is  enough 
to  say,  at  this  time,  that  the  evidence  is  sufQcient,  though  in 
conflict,  to  take  the  case  to  a  jury,  or  raise  an  issue  of 
fact  on  the  merits  of  the  controversy;  and  further,  that, 
when  the  evidence  was  in,  there  were  no  grounds  of  equi- 
table jurisdiction,  and  that  the  remedy  of  plaintiff  was  at 
law.  As  said,  upon  the  statements  made  in  the  petition, 
there  were;  but  under  the  evidence,  there  were  none,  and 
the  court  rightly  so  held.  In  other  words^  plaintiff  pleaded 
himself  into  equity.  Appellant  contends  that,  the  suit  hav- 
ing been  brought  in  equity,  and  the  court  having  assumed 
jurisdiction  in  that  forum,  the  jurisdiction  will  be  retained, 
to  settle  all  the  rights  of  the  parties,  although  such  adjudica- 
tion requires  the  establishment  of  purely  legal  rights  and 
the  granting  of  legal  remedies  which,  but  for  such  assumed 
jurisdiction,  would  be  beyond  its  authority.  It  may  be  that 
this  would  be  the  rule  if  there  were,  in  fact,  some  grounds 
for  equitable  jurisdiction,  although  others  were  of  a  legal 
nature.  Appellee  cites  at  this  point  Richmond  v.  Duhuque 
d  S.  C.  R.  R.  Co.,  33  Iowa  42?,  488,  and  2  Story  on  Equity, 
Sections  796,  797,  as  holding  that,  after  equity  has  prop- 
erly acquired  jurisdiction  for  any  pui*pose,  it  may  retain 
the  case  and  grant  proper  relief  by  way  of  damages,  but 
that  it  cannot  do  .so  when  jurisdiction  is  wanting  for  any. 
purpose  recognized  as  a  ground  of  equitable  jurisdiction. 
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See,  also,  Amodeo  Co,  v.  Town  of  Woodwardy  187  Iowa  569 ; 
Fisher  V.  Trumbauer  &  Smith,  160  Iowa  255,  261.  Or  if 
defendants  had  proceeded  with  the  trial  of  the  action 
brought  in  equity,  without  objection,  the  plaintifF  might  be 
entitled  to  all  the  relief  to  which  he  had  shown  himself 
entitled.  But,  as  we  have  seen,  defendants  did  object,  and, 
at  the  proper  time,  moved  to  transfer  the  cause  to  the  law 
side ;  and  this  was  overruled,  for  the  reasons  before  stated. 
Under  the  circumstances  of  the  case,  we  think  the  trial 
court  rightly  held,  at  the  close  of  the  evidence,  that  plain- 
tiff was  not  entitled  to  relief  in  equity,  and  that  the  court 
rightly  refused  to  dismiss  the  case  entirely.  It  was  not 
necessary  that  defendants  should  renew  their  motion  after 
the  evidence  was  in,,  though  doubtless  it  would  have  been 
proper  enough  to  have  done  so.  But  the  court  had  author- 
ity on  its  own  motion  to  do  so,  or  the  court  had  a  right 
to  reconsider  his  ruling;  and  especially  so  when  it 'appeared 
from  the  evidence  that  there  were  no  grounds  for  exercising 
equitable  jurisdiction.  Suppose,  when  the  motion  to  trajis- 
fer  was  made,  the  court  had  said  he  would  hold  the  motion 
and  hear  the  evidence,  and  then  rule.  If  that  had  been 
done,  the  motion  could  have  been  sustained.  That,  in  effect, 
was  done.  The  defendant  had  not  waived  the  error,  if  there 
was  any,  in  the  form  of  the  action,  because  she  did  move 
to  transfer.  If  plaintiff  was  not  entitled  to  relief  in  equity, 
it  would  be  a  useless  proceeding  to  dismiss  the  case,  in 
order  to  get  upon  the  right  side  of  the  calendar.  The 
statute  provides  that  the  error  shall  not  work  an  abate- 
ment or  dismissal  of  the  action,  but  merely  transfer  to  the 
pi'oper  docket.    Reigcr  v,  Turley,  151  Iowa  491,  497. 

The  real  controversy  between  the  parties  in  this  case 
was  the  attempt  to  recover  the  |2,500. 

2.  It  seems  to  be  concede^  by  defendant,  inferentially 
at  leasts  that  there  might  be  a  theory  upon  which  plaintiff 
would  be  entitled  to  recover  damages,  if  he  could  satisfy  a 
jury,  by  evidence,  that  he  was  entitled  to  recover.  As  to 
defendant,  it  is  claimed,  on  her  appeal,  tha,t  the  court  should 
have  dismissed  the  petition,  because,  as  her  counsel  say, 
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plaintiff  chose  his  forum,  and  defendant  made  all  the  pro- 
test she  couldy  by  moving  to  transfer;  that  plaintiff  kept 
his  case  in  equity  by  misstating  the  facts  in  his  petition; 
that  plaintiff  failed  to  sustain  the  issues  as  chosen  and  made 
by  him.  But  as  we  have  seen,  she  was  not  entitled  to  a 
dismissal.  She  was  asking  that  the  cause  be  transferred 
to  the  law  docket.  This  was  finally  granted  to  her,  and 
we  fail  to  see  that  she  has  any  ground  for  complaint.  The 
cause  is  affirmed  on  both  appeals,  and  remanded  to  the 
district  court  for  trial. — Affirmed. 

Weaver,  C.  J.,  Evans  and  SALiNGBRy  JJ.,,  concur. 


Hall  &  Martin,  Appellants,  v.  M.  W.  Chandler, 

Appellee. 

PBOOE88:  Burden  of  Proof  in  re  Service  on  Agent.  A  plaintiff 
who  proceeds  on  the  claim  that  defendant  has  created  an 
agency  in  a  county  other  than  that  in  which  defendant  resides, 
and  makes  service  on  defendant  by  serving  the  agent,  must,  on 
special  appearance  by  defendant  to  question  the  jurisdiction  or 
the  court,  show  that  the  defendant  is  a  nonresident  of  the 
county  in  which  the  agency  is  located.     (Sec.  3532,  Code,  1897.) 

Appeal  from  Keokuk  District  Court, — D.   W.   Hamilton, 

Judge. 

October  2,  1920. 

This  appeal  involves  the  single  question  of  whether  tlie 
trial  court  erred  in  holding,  on  objection  made  at  special 
appearance,  that  notice  served  on  an  alleged  agent  was  in- 
sufficient to  confer  jurisdiction. — Affirmed. 

Daniel  \\\  Davis,  for  appellants. 

Hamilton,  Updegraff  d-  Willcockson,  for  api>ellee. 
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Salinger^  J. — I.  The  claim  of  the  apj^ellant  is  that 
defendant,  Chandler,  authorized  one  Utterback  to  find  a 
purchaser  for  certain  lands  owned  by  defendant,  and  that 
plaintiff  produced  a  purchaser  ready,,  willing,  and  able  to 
buy,  on  the  terms  fixed  in  the  authority  given  to  Utterback. 
The  ultimate  claim  of  the  plaintiff  is  that  defendant  wrong- 
fully failed  to  convey  to  the  purchaser  produced,  and  that 
plaintiff  is,  therefore,  entitled  to  a  commission.  The  only 
notice  in  a  suit  making  this  claim  was  served  on  Utterback, 
and  the  effectiveness  of  that  notice  is  the  question  before 
us.  Such  notice  as  this  is  purely  statutory,  and  the  statute 
provides  that  it  may  be  made  where  an  individual  has,  for 
the  transaction  of  any  business,  an  office  or  agency  in  any 
county  "other  than  that  in  which  the  principal  resides," 
The  record  shows  that  Utterback  resides  in  Keokuk  County, 
and  wajs  there  served.  Confessedly,  the  record  is  silent 
on  where  defendant.  Chandler,  resides,  and  the  dispute  be- 
tween the  parties  really  resolves  itself  into  a  question  who 
has  the  burden  of  proof,  where  special  appearance  is  made, 
to  object  to  jurisdiction.  And  the  essential  argument  for 
the  appellant  is  that  "a  presumption  of  law  arises  from 
the  pleadings,  and  is  sufficient  to  ca^t  a  burden  on  the 
other  party  to  show  the  fact  is  otherwise  than  the  pre- 
sumption indicates."  We  are  constrained  to  disagree.  We 
hold  that  whosoever  seeks  to  avail  himself  of  the  purely 
statutory  right  to  obtain  jurisdiction  by  serving  an  alleged 
agent„  has  the  burden  of  showing  the  conditions  under  which 
alone  such  service  is  authorized  by  the  statute.  If  Chandler 
and  Utterback  resided  in  the  same  county,  then,  under  the 
statute,  this  service  was  invalid.  Appellant  does  attempt 
to  show  that  Chandler  had  created  an  agency  in  Keokuk 
County.  This  met  the  statute  requirements  in  part.  The 
other  parts  were  just  as  essential.  And  even  as  it  was 
necessary  to  show  that  an  agency  had  been  created  in  the 
county,  was  it  necessary  to  show  that  the  principal  and  the 
agent  did  not  reside  in  the  same  county.  Because  the 
appellant  and  plaintiff'  produced  no  evidence  that  the 
agency  was  created  in  a  county  '^other  than  that  in  which 
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the  principal  resides/'  the  trial  court  was  right  in  hold- 
ing that  it  had  no  jurisdiction  to  proceed. 

We  are  unable  to  find  any  case  entitled  Plank  v,  Marks, 
which  the  brief  of  the  appellant  places  on  page  53  of  152 
N.  W.  We  find  nothing  in  Barnahee  v,  Hohnea,  115  Iowa 
581,  Moffltt  V,  Chicago  Chronicle  Co.,  107  Iowa  407,  Murphy 

'  V.  Albany  Pecan  Dev.  Co,,  169  Iowa  542,  Morey  t?.  Standard 
Separator  Co.,  174  Iowa  530,  Bellows  v.  lAtchfield,  83  Iowa 
36,  or  in  Section  29  of  Abbott's  Trial  Brief,  sustaining  the 

'proposition  that  one  who  does  not  show  that  the  alleged 
principal  and  agent  reside  in  different  counties  may  obtain 
jurisdiction  against  the  alleged  principal  by  serving  such 
alleged  agent. — Affirmed. 

Weaver,  C.  J.>  Evans  and  Preston,  JJ.,  concur. 


C.  W.  HuFFORD  et  al.,  Appellants,  v,  J.  I.  Hbrrold  et  al., 

Appellees. 

SCHOOLS  AND  SCHOOL  DISTRICTS:     Quo  Warranto.    Quo  war- 

1  ranto  is  the  exclusive  remedy  for  testing  the  validity  of  the  in- 
corporation of  a  consolidated  school  district. 

SCHOOLS  AND  SCHOOL  DISTRICTS:     Consolidation— Acquisition 

2  of  Land  by  Federal  Goyemment.  The  acquisition  by  the  Fed- 
eral government  of  lands  within  a  consolidated  school  district 
im  no  wise  disturbs  the  legal  Incorporation  of  the  district,  even 
though  the  lands  taxable  for  school  purposes  are  reduced  below 
16  sections. 

schools  and  school  DISTRICTS:     Attempt  to  Cede  Land»— 

3  Delay  in  Selling  Bonds.  The  legal  incorporation  of  a  coni^oli- 
dated  school  district  is  in  no  wise  impaired  (1)  by  the  illegal 
attempt  of  the  directors  to  cede  part  of  the  district  territory  to 
another  district,  nor  (2)  by  delay  on  the  part  of  the  directors  in 
disposing  of  bonds  duly  authorized  for  schoolhbuse  purposes. 

SCHOOLS   AND    SCHOOL   DISTRICTS:     Remedy   in   re   Improper 

4  School  Site.  The  discretionary  action  of  school  directors  in  se- 
lecting schoolhouse  sites  may  be  reviewed  only  on  appeal  to  the 
county  superintendent.     (Sec.  2818,  Code,  1897.) 
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SCHOOLS  AND  SCHOOL  DISTRICTS:     Acquisition    of    Lands    by 

5  Federal  Goyemment — Effect.  The  power  of  a  consolidated 
school  district  (1)  to  sell  Its  authorized  bonds,  and  (2)  to  levy 
authorized  taxes,  is  in  no  wise  impaired  by  the  fact  that,  sub- 
sequent to  the  authorization,  the  Federal  government  acquired 
large  tracts  of  land  within  the  district,  and  thereby  removed 
such  lands  from  taxation. 

SCHOOLS  AND  SCHOOL  DISTRICTS:     Restraining  Authorized  Tax 

6  Levies.  Authorized  tax  levies  may  not  be  restrained  on  the 
ground  that  fraud  existed  in  the  original  organization  of  the 
district. 

Appeal  from   Polk   District   Court. — UIjbbrt    Utterback, 

Judge. 

October  2,  1920. 

Action  in  equity  to  enjoin  the  removal  of  a  school  build- 
ing, formerly  used  by  the  subdistrict,  to  another  site  with- 
in an  independent  consolidated  district,  and  to  enjoin  the 
collection  of  certain  taxes  levied  for  school  purposes,  and 
also  to  enjoin  the  issuance  and  sale  of  bonds  voted  at  a 
special  election  for  the  erection  of  a  school  building  within 
said  district.  A  demurrer  to  plaintiff's  petition  was  sus- 
tained, and  they  appeal. — Affirmed, 

Broohetty  Strauss  d  Blake,  for  appellants. 

Parsons  d  Mills,  for  appellees. 

Stevens,  J. — Plaintiffs  are  residents  and  taxpayers 
within  the  consolidated  independent  district  of  Jefferson, 
Jefferson  Township,  Polk  County,  Iowa,,  and  defendants 
comprise  its  board  of  directors,  and  the  auditor  and 
treasurer  of  said  county.  The  petition  assails  the  validity 
of  the  organization  of  said  district  upon  the  p:rounds  of 
indeftnitenesa,  irregularity,  inaccuracy,  and  conflict  in  the 
description  of  the  proposed  boundary  and  territory  thereof, 
as  set  forth  in  the  petition  and  notices  of  election  therefor; 
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that  the  requirement  of  the  statute,  that  separate  ballot 
boxes  be  provided  for  the  residents  within  towns  and  vil- 
lages within  said  proposed  district  and  the  territory  outside 
thereof,  was  not  complied  with;  that  the  promoters  of  the 
proposition  to  organize  said  district  acted  in  bad  faith, 
and  procured  sufficient  nonresidents  to  cast  illegal  votes 
at  the  election  to  obtain  a  majority  in  favor  thereof,  with- 
out which  the  proposition  would  have  been  defeated. 

The  petition  also  chaises  that,  if  the  incorporation  of 
the  district  was  valid,  it  had,  at  the  times  complained  of, 
ceased  to  have  a  legal  existence,  for  the  reasons  that,  since 
its  organization,,  the  United  States  government  has  acquired, 
for  military  purposes,  more  than  two  sections  of  the  ter- 
ritory situated  therein,  same  constituting  a  part  of  the 
cantonment  known  as  Camp  Dodge;  that  120  acres  orig- 
inally included  therein  have  been  ceded  by  the  board  of 
directors  to  the  neighboring  district  of  Grimes;  that  no 
effort  to  carry  out  the  purpose  of  said  incorporation  has 
been  made  since  its  oi^ganization,  in  1917;  and  that  said 
district  has  been  abandoned,  and  ceased  to  function  as  such ; 
and  that,  by  reason  of  the  action  of  the  United  States 
government  and  the  board  of  directors,  as  above  set  forth, 
the  territory  within  said  district  has  been  reduced  to  less 
than  16  sections. 

It  is  also  alleged  in  said  petition  that  the  defendant 
board  of  directors  has  determined  that  no  school  shall  be 
conducted  in  said  district,  except  in  a  building  located 
within  the  limits  of  the  territory  acquired  by  the  United 
States  government  for  military  purposes,  and  is  threaten- 
ing and  proposing  to  remove  a  schoolhouse,  situated  in 
said  consolidated  district,  to  a  site  located  outside  of  the 
territorial  limits  of  the  said  district,  which  site  is  un- 
sanitary and  unsuitable  for  school  purposes,  for  the  rea- 
sons that  same  is  located  near  an  interurban  railway  and 
station,  and  in  the  vicinity  of  picnic  grounds,  and  of  a 
place  frequented  by,  and  forming  a  common  meeting  ground 
for,  immoral  characters  of  both  sexes,,  and  used  for  immoral 
purposes;  that  soldiers  ia  charge  of  trucks  and  automobiles 
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in  great  numbers  pass  and  drill  near  said  site,  and  that 
the  attention  of  the  pupils  will  be  distracted  from  their 
studies;  that  no  suitable  playground  can  be  provided  for 
the  use  and  benefit  of  pupils  attending  said  school;  that 
same  is  remote  from  the  center  of  the  school  population, 
and  is  opposed  by  the  patrons  of  said  school. 

It  is  further  alleged  in  said  petition  that,  on  or  about 
June  30,  1917,  at  an  election  held  for  that  purpose,  the 
electors  within  said  district  voted  to  issue  bonds  in  the 
sum  of  f20,000,  for  the  purpose  of  creating  a  fund  to  be 
used  in  the  erection  of  a  schoolhouse ;  and  that,  subsequent 
thereto,  the  defendant  board  of  directors  made  and  cer- 
tified a  tax  levy  for  school  purposes  to  the  county  auditor 
of  Polk  County  upon  a  part  only  of  the  real  estate  orig- 
inally comprised  in  said  district;  that  the  taxes  so  levied, 
if  payment  thereof  be  enforced  and  the  bonds  issued  and 
sold,  would  impose  an  unlawful  and  oppressive  burden  up- 
on the  property  and  taxpayers  within  said  district,  and 
a  burden  not  contemplated  by  the  parties  at  the  time  of  tifie 
organization  of  said  district.  Plaintiffs  pray  that  the 
defendants  be  enjoined  from  removing  said  school  build- 
ing, and  from  issuing  and  selling  bonds,  and  that  the  taxes 
levied  and  certified  to  the  county  audited  be  canceled,  and 
their  collection  enjoined.  Possibly,,  the  foregoing  summary 
of  the  allegations  of  plaintiff's  petition  does  not  include 
all  of  the  essential  matters  therein  set  forth,  but  the  omis- 
sion, if  any,  will  be  supplied  in  the  discussion  to  follow. 

I.  In  so  far  as  the  petition  charges  irregularities  and 
defects  in  the  organization  of  the  consolidated  district,  it 
does   not   state   ground   for   injunctive   relief.     We  have 

repeatedly  held  that  the  validity  and  legality 

^'  School^  ^^^      ^^  *^^  incorporation  of  a  consolidated  school 

Districts  :         district  can  be  tested  only  by  quo  warranto. 

warrinto.  Hoines  V.  Board  of  Directors,  184   Iowa 

401 ;  State  v.  Rowe,  187  Iowa  1116 ;  Harvey 
v.  Kirtofiy  182  Iowa  973;  Nelson  v.  Consolidated  Ind,  8ch, 
Dist,,  181  Iowa  424. 

This  is  practically  conceded  by  counsel  for  appellant; 
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but  they  seek  to  make  a  distinction  between  a  direct  assault 
upon  the  validity  of  the  incorporation  of  the  district,  and 
a  situation  wherein  such  questions  arise  as  a  mere  incident 
to  the  main  grounds  upon  which  equitable  relief  is 
demanded.  The  allegations  of  the  petition,  however,  specif- 
ically challenge  the  legality  of  the  organization  of  the  dis- 
trict, and  relief  is  asked  upon  this  ground. 

II.  Appellants  also  maintain  that„  even  if  it  were  con- 
ceded that  the  original  incorporation  of  the  district  was, 
in  all  respects,  valid,  yet,  because  of  the  matters  set  forth 

in  the  petition  and  admitted  by  the  demor- 

^'  icHooL*  ^^^     ^^>  **  ^^  ceased  to  have  a  valid  existence. 

wrfMUdatlon :     ^^®  acquisition  by  the  United  States  govem- 

fand^by^"  ^^     °^®^*  ^'  ^  portiou  of  the  territory  included 

government.       ^thin  said  district  for  military  purposes, 

it  is  true,  deprived  the  district  of  the  right 
to  levy  and  collect  taxes  therefrom,  but  our  attention  is 
called  to  no  statutory  provision  or  other  authority  to  the 
effect  that  such  action  changed  the  boundaries  of  said  dis- 
trict, or  took  the  land  thus  acquired  by  the  government 
out  of  the  territorial  Jdmits  of  the  district,  within  the 
meaning  of  the  statute  providing  that  consolidated  school 
districts  shall  not  be  organized  with  an  area  of  less  than 
16  sections.  If  the  United  States  government  shall,  in  the 
future,  restore  the  land  taken  to  private  ownership,  it 
would  doubtless  be  subject  to  the  payment  of  taxes,  the 
same  as  though  l!iie  government  had  not  acquired  it  for 
military  purposes. 

So  far  as  the  board  of  directors  have  attempted  to 
cede  to  a  neighboring  district  any  portion  of  land  within 
said  district,  such  action  was  clearly  unauthorized  and 

illegal.    No  such  authority  is  conferred  up- 

3.    Schools  and  .         ^        ,         ,  ,  .  ,  - 

School  on  it.     Surely,  the  statute  which  requires 

r^ISTBICTS  * 

attempt  to         that  uo   district  containing   less   than    16 

cede    laods  * 

delay  In  sell-     sectious  may  be  organized,  did  not  confer 

implied,  authority  upon  the  board  of  direc- 
tors to  cede  enough  of  the  territory  therein  to  another 
district  to  thereby  reduce  the  area  thereof  to  less   than 
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16  sections.  The  legality  of  the  corporation  was  not 
affected  by  the  attempted  cession  of  territory  to  the 
district  of  Grimes^  nor  do  we  perceive  any  theory  npon 
which  a  court  of  equity  conld  sustain  the  contention  of 
appellant,  that  its  validity  was  affected  by  the  neglect  or 
failure  of  the  board  of  directors,  for  the  period  indicated, 
to  sell  the  bonds  voted  at  the  special* election  for  the  pur- 
pose of  erecting  a  schoolhouse,  and  to  function  in  other 
respects  as  a  consolidated  district,  or  that  this  could 
extinguish  the  right  of  the  board  of  directors  to  there- 
after carry  out  the  purposes  for  which  it  was  organized. 
The  reduction  of  the  area  of  the  district  to  less  than 
16  sections,,  by  the  acquisition  of  territory  therein  by  the 
£:ovemment  for  military  purposes,  thereby  depriving  the 
district  of  the  right  to  levy  and  collect  taxes  thereon 
for  the  support  of  the  schools  of  said  district,  could  not 
have  the  legal  effect  of  destroying  the  validity  of  the  dib 
trict.  The  land  remained  within,  and  continued  to  be  a 
part  of,  the  district.  It  might,  however,  suggest  a  valid 
reason  for  the  dissolution  thereof.  The  burden  cast  upon 
the  land  included  within  the  boundaries  thereof,  and  sub- 
ject to  the  payment  of  taxes  for  the  maintenance  of  the 
school,  might,  by  such  action,  be  so  great  as  to  justify  ihe 
dissolution  of  the  district;  but  this  did  not  operate  to 
destroy  its  validity. 

III.  But  it  is  aJso  alleged  in  said  petition  that  the 
defendant  board  threatens  the  removal  of  a  schoolhouse 
situated  within  the  limits  of  said  district,  to  a  site  wholly 

outside  the  limits  thereof;  that  said  pro- 
4.  Schools  posed  new  site  is  unsanitary  and  unsuit- 

AND 

School  able  for  school  purposes.  for  the  reasons 

OlSTIUCTS  • 

remedy  in' re     Stated  above,  and  others  of  similar  import. 

school  site.  As  we  understand  the  petition,  the  allega- 
tion that  the  defendant  board  threatens 
removal  of  the  schoolhouse  to  a  site  outside  of  the  terri- 
torial limits  of  the  district,  is  based  upon  their  claim  that 
the  appropriation  of  a  portion  of  said  land  by  the  United 
States  government  for  military  purposes,  within  the  limits 


Oct.  1920]  HuFFORD  V.  Herrold  859 

of  which  the  proposed  new  site  is  situated,  removed  the 
same  from  said  district.  We  have  already  held  that  this 
was  not  the  effect  thereof;  and,  therefore,  the  ultimate 
facts  pleaded  leave  no  doubt  that  the  new  site  is  within 
the  territorial  limits  of  the  consolidated  district.  It  is  not 
alleged  in  the  petition  that  the  proposed  new  site  is  not 
owned  by  the  district,  or  that  it  does  not  have  legal  posses- 
sion and  control  thereof  for  school  purposes,  if  it  is  within 
the  boundaries  of  the  district.  On  the  other  hand,  the 
petition  charges,  by  implication  at  least,  that  the  proposed 
new  site  consists  of  one  acre  of  ground,  on  which  there 
is  another  school  building,  to  which  it  is  proposed  to  join 
the  schoolhouse  in  question. 

The  selection  of  a  site  for  the  school  building  is  pecul- 
iarly within  the  authority  and  discretion  of  the  board 
of  directors,  and  can  be  reviewed  only  upon  appeal  to 
the  county  superintendent,  or  to  the  superintendent  of 
public  instruction  upon  appeal  from  his  decision.  Munn  v. 
Independent  Sch,  Dist,,  188  Iowa  757 ;  Clay  v.  Independent 
8ch.  Diat,  187  Iowa  89.  It  is  well  settled  in  this  state 
that  the  courts  may  not  review  the  action  of  school  oiBcers 
which  is  based  upon  the  exercise  of  discretion,  and  which 
is  within  their  powers.  Templer  v.  School  Township,  160 
Iowa  398;  Knowlton  v.  Baumhover,  182  Iowa  691;  Clay  v. 
Independent  Sch.  Dist,,  187  Iowa  89 ;  Mtmn  v.  Independent 
Sch.  Dist,,  supra.  If,  however,  the  threatened  action  of 
t&e  board,  which  it  seeks  to  have  enjoined,  is  in  excess  of 
its  legal  authority,  injunction  will  lie  to  restrain  such 
action.  Knowlton  v.  Baumhover,  supra ;  Hume  v.  Indepen- 
dent Sch,  Diet.,  180  Iowa  1233;  Kinzer  v.  Directors,  129 
Iowa  441;  Hinkle  v.  Saddler,  97  Iowa  526;  Burkhead  v. 
Independent  Sch.  Dist,  107  Iowa  29;  Peterson  v.  Pratt,  183 
Iowa  462. 

What  is  here  said  applies  also  to  the  remaining  grounds 
upon  which  it  is  sought  to  enjoin  the  removal  of  said 
school  building.  They  all  relate  to  the  suitable  character 
of  the  proposed  new  site  for  the  location  of  a  school  build- 
ing.   In  the  selection  of  a  site  for  the  location  of  a  school- 
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house,  the  board  exercises  discretionary  powers,  which  can 
be  reviewed  only  by  the  county  superintendent,  or  by  the 
superintendent  of  public  instruction,  upon  appeal  from  the 
decision  of  the  county  supierintendent.  If  the  proposed  new 
location  is  unsanitary,  and  unfit  for  the  location  of  a 
school  building,  it  may  be  safely  assumed  that  the  action  of 
tl;ie  board  would,  upon  appeal  to  the  county  superintendent, 
have  been  promptly  reversed. 

IV.  Doubtless,  the  electors  residing  within  the  pro- 
posed consolidated  district  voted  in  favor  of  the  incor- 
poration thereof  with  the  belief  and  understanding  that 

all  of  the  territory  therein  would  be  sub- 

^'  IcHooL^  *^^^     J^^*  *^  taxation  for  the  support  thereof.    It 

requisition  of      ^®  ^^^  ^^^®  *^^*  *^^  appropriation  by  the 

Fed^ra^  government  of  a  large  area  within  the  limits 

effec™™*^*^*'       thereof  for  military  purposes  has  resulted 

in  greatly  increasing  the  burdens  to  be 
borne  by  the  taxable  property  situated  therein;  but  these 
facts  afford  no  ground  for  the  interference  by  a  court 
of  equity  with  the  sale  of  the  bonds.  It  might  be  that,  if 
an  injunction  were  sought,  to  restrain  the  sale  thereof, 
pending  proceedings  under  the  statute  for  the  dissolution 
of  the  district,  such  sale  would  be  temporarily  enjoined. 

The  grounds  upon  which  are  based  the  allegations  of 
the  petition  charging  that  the  taxes  levied  for  school  pur- 
poses and  certified  to  the  county  auditor  were  unlawfully 

levied  and  certified,  are  that  the  area  of 

^*  icHooL^  ^^^      ^^^^    district    was,    by    the    action    of   the 

TeytrSii^hiV         l^^nited    States    government    and    of    the 

fi^i'^^llfitl!  defendant  board   of   directors,   reduced   to 

tax    levlea.  ' 

less  than  16  sections,  thereby  restricting 
the  number  of  acres  of  land  subject  to  taxation  to  much 
less  than  the  electors  contemplated  at  the  time  of  the 
incorporation  of  the  district.  This  unexpected  change 
in  the  situation,  while  unfortunate,  did  not  in  any  way 
lessen  the  power  of  the  board  to  levy  the  necessary  taxes 
for  the  support  of  the  incorporated  district.  As  we  under- 
stand counsel,  it  is  their  contention  in  part  that,  if  the 
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attempted  cession  of  the  120-acre  tract  to  the  independent 
district  of  Grimes  was  unauthorized  and  illegal,  it  is  sub- 
ject to  the  levy,  if  valid;  and  if  the  cession  was^  in  fact, 
authorized,  then  the  levy  is  unlawful,  because  it  casts  a 
much  greater  burden  of  taxation  upon  the  plaintiffs  and 
other  taxpayers  and  residents  of  said  district  than  was 
contemplated  by  the  electors  at  the  time  of  the  organization 
of  the  district. 

The  petition  charges  thkt  the  promoters  of  the  proposed 
consolidated  district,  in  advance  of  the  election,  fraudu- 
lently arranged  with  the  owners  of  the  120-acre  tract  to  cede 
,  the  same  to  the  independent  school  district  of  Grimes,  be- 
fore it  would  be  subjected  to  taxation  in  the  new  consoli- 
dated district,  in  exchange  for  the  support  or  acquiescence 
of  such  owners  in  the  organization  of  the  proposed  district, 
and  that  said  land  was  ceded,  in  pursuance  of  said  fraudu- 
lent arrangement.  Whatever  might  be  the  probative  value 
of  such  arrangement,  if  shown,  upon  the  trial  of  an  action 
to  test  the  validity  of  the  corporation,  it  can  be  given  no 
weight  in  determining  the  legality  of  the  levy  in  question. 

The  prayer  of  the  petition  is  that  the  taxes  levied  be  can- 
celed, and  the  treasurer  enjoined  from  enforcing  payment 
thereof.  It  is  not  alleged  in  the  petition,  or  claimed  by  coun- 
sel, that  the  levy  was  not  made  upon  all  of  the  taxable  prop- 
erty within  the  district,  except  the  120-acre  tract,  or  that  the 
board  sought,  in  making  such  levy,  by  specific  provision  to 
exempt  the  same  from  bearing  its  appropriate  portion 
thereof.  The  action  of  the  board  in  ceding  the  120-acre 
tract  to  a  neighboring  district,  if  unauthorized  and  illegal, 
may,  of  course,  be  set  aside  in  an  appropriate  proceeding  for 
that  purpose,  and  the  tract  be  subjected  to  the  payment  of 
taxes  for  the  support  of  the  consolidated  district. 

Counsel  for  appellants  contend  with  much  earnestness 
that  the  allegations  of  the  petition  admitted  by  the  demurrer 
entitle  plaintiff  to  the  relief  prayed.  We  are  of  the  opinion, 
however,  that,  for  the  reasons  stated,  the  petition  does  not 
state  a  cause  of  action ;  and  many  of  the  questions  presented 
are  fully  settled  by  the  prior  decisions  of  this  court.    It  fol- 
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lows  that  the  judgment  of  the  court  below,  dismissing  plain- 
tiff's petition,  must  be  and  is — Affirmed. 

Weaver,  C.  J.,  Ladd  and  Arthur,  JJ,,  concur. 


In  Be  Estate  of  L.  S.  Coffin. 

Fort  Dodge  Portland  Cement  Corporation,  Appellee,  v. 
Carrie  Rutledob,  Administratrix,  Appellant. 

NEW  TRIAL:  Witbdrawal  of  Attorney  as  Unavoidable  Casualty. 
The  dismissal  of  an  action  because  of  the  withdrawal  by  coun 
sel  of  his  appearance,  without  giying  his  client  due,  timely, 
and  reasonable  notice  of  his  intention  to  withdraw,  may  con- 
stitute such  "unavoidable  casualty  and  misfortune'*  as  to  Justify 
the  court  in  setting  aside  the  dismissal.  So  held  where  the 
only  warning  ever  given  by  the  attorney  to  his  client  was  to 
the  effect  that,  if  arrangements  were  not  made  as  to  his  fees 
and  expenses  in  case  of  trial,  he  would  "feel"  Justified  in  with- 
drawing. 

Appeal  from  Wehster  District  Court. — Edward  M.  McCall, 

Judge. 

October  2,  1920. 

• 

Upon  the  withdrawal  of  counsel  for  the  claimant,  the 

claim  of  the  Portland  Cement  Corporation  was  dismissed  by 
the  court.  On  application  by  that  corporation,  the  dismissal 
was  vacated,  and  the  claim  reinstated.  Therefore,  the  ad- 
ministratrix appeals. — Affirmed. 

Kenyoriy  Kelleher  d  Hanson,  for  appellant. 

B.  J.  Cavanaughf  for  appellee. 

Salinger^  J, — I.    The  Fort  Dodge  Portland  Cement  Cor- 
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poration,  hereinafter  spoken  of  as  the  corporation,  held  the 
note  of  L.  8.  CoiBn,  now  deceased.  It  was  given  for  stock 
bought  in  that  corporation  by  CoiBn.  On  his  decease,  a 
claim  based  on  this  note  was  duly  filed,  and  the  administra- 
trix refnsed  to  approve  the  same.  The  corporation  placed 
the  note  for  collection  with  the  Commercial  Liquidation 
Company,  and  on  a  contingent  fee  of  10  per  cent.  In  July, 
1916,  the  Liquidation  Company  sent  the  note  to  one  Bryant, 
a  practicing  attorney  at  Fort  Dodge.  He  was  to  receive  a 
contingent  fee  of  6  2/3  per  cent.  He  testifies  (apparently 
without  dispute)  that  this  fee  was  to  be  for  collection  only. 
He  adds : 

"I  do  not  know  that  I  ever  believed  the  Cement  Corpor- 
ation would  pay  any  more  money  for  collection  than  under 
the  contract  with  the  Commercial  Liquidation  Company." 

Bryant  made  no  complaint  as  to  fees,  until  about  Janu- 
ary, 1917.  Thus  matters  remained  on  the  contingent  basis 
for  almost  two  years.  When  the  matter  was  reached  for 
hearing,  the  counsel  for  the  claimant  withdrew^  and,  as  said, 
thereupon  the  court  dismissed  the  claim.  The  question  is 
whether  it  erred  in  vacating  the  dismissal  and  reinstating 
the  claim.  It  is  asserted  for  the  action  of  the  trial  court 
that,  under  the  provisions  of  Code  Section  4091,  it  was  not 
justified  in  granting  said  relief,  because  the  evidence  shows 
that  claimant  had  not  met  with  ^'unavoidable  casualty  or 
misfortune  preventing  the  party  from  prosecuting  or  defend- 
ing." 

The  exact  position  of  the  appellant  is  that  there  is  no 
evidence  that  any  such  casualty  or  misfortune  existed,  and 
that  neither  plea  nor  evidence  claims  or  shows  that  any 
fraud  or  irregularity  practiced  on  the  applicant  prevented 
it  from  prosecuting  its  claim.  The  appellee  contends  the  evi- 
dence shows  casualty  and  misfortune,  such  as  is  intended 
by  this  statute  provision. 

II.  We  think  it  unnecessary  to  give  extended  consider- 
ation to  much  that  is  stressed  in  the  arguments.  Suppose 
it  be  the  fact  that  claimant  was  not  indifferent,  but  was  ear- 
nestly desiring  to  prosecute  its  claim  to  a  successful  end. 
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That  will  not  entitle  it  to  have  the  dismissal  set  aside  and 
the  claim  reinstated,  if  its  attorneys  were  justified  in  with- 
drawing, and  exercised  such  right  in  a  proper  manner.  If 
the  withdrawal  was  wholly  due  to  the  fault  and  negligence 
of  the  client,  he  may  not  be  relieved  from  the  consequences 
of  his  own  fault.    That  is  elementary. 

Was  there  such  fault?  It  is  undisputed  that  the  con- 
tingent fee  was  for  collecticyn  only.  It  was  not  intended  to 
cover  preparation  for  trial.  Much  less  was  it  intended  to 
cover  a  long  trial,  with  chances  strong  against  success.  If 
it  had  been  intended  that  the  contingent  fee  should  cover  all 
that  might  be  necessary  to  bring  about  "collection,"  the 
agent  of  plaintiff  with  whom  Bryant  made  the  contingent 
fee  arrangement  would  not  have  felt  bound  to  send  money 
to  cover  expense  of  interviewing  and  subpoenaing  witnesses. 
We  hold  it  was  mutually  understood  at  all  times  that  the 
6  2/3  per  cent  was  the  compensation  for  collection  without 
suit.  That  being  so,  the  attorney  did  no  wrong  in  asking 
— nay,  demanding — some  per  diem  fee  arrangement  for  pre- 
paring for  and  conducting  a  trial.  No  attention  was  paid 
to  repeated  demands.  The  Liquidation  Company  evaded 
responding.  The  corporation  declined  to  make  the  .arrange- 
ment asked ;  declined  to  go  beyond  said  contingent  fee.  This 
justified  withdrawing. 

2-a 

The  remaining  question  is  whether  the  right  to  withdraw 
was  properly  exercised.  Claimant  asserts  it  was  not.  In 
effect^  it  contends,  first,  that  no  notice  was  given  that  there 
would  be  a  withdrawal ;  that  the  notification  was  confined  to 
statements  that,  if  proper  fee  arrangements  were  not  made, 
the  attorneys  would  feel  justified  in  withdrawing. 

The  right  to  withdraw  was  not  properly  exercised,  unless 
there  was  due  and  reasonable  warning.  On  no  conceivable 
provocation  may  an  attorney  withdraw  his  appearance,  with- 
out advising  that  that  is  his  intention  at  such  time  as  gives 
reasonable  opportunity  for  the  client  to  make  a  substitution. 
If  timely  notice  was  not  given,  if,  indeed,  no  notice  that 
counsel  xcould  withdraw  was  ever  given,,  we  are  relieved  from 
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considering  whether  the  client  conld  have  saved  himself 
harmless  from  the  withdrawal.  If  not  advised  that  there 
wonld  be  a  withdrawal,  except  by  a  statement  that  it  had 
already  been  made,  a  dismissal  resulting  from  sneh  with- 
drawal would  warrant  the  court  in  setting  aside  such  dis- 
missal. Such  a  situation  would  amount  to  a  preventing  of 
the  litigant  from  prosecuting  his  cause,  and  would  so  be 
within  the  statute.  The  first  question,  then,  is  not  whether 
timely  warning  was  given,  but  whether  warning  was  given 
at  all. 

Was  there  notice  that  counsel  would  withdraw?  In  one 
sense,  there  was.  But  that  was  notice  that  counsel  would 
withdraw  unless  money  to  get  witnesses  was  furnished  by 
a  stated  time.  But  it  was  furnished  in  time,  and  so  this 
particular  notice  is  out  of  the  case. 

What  other  notice  was  there?  Mr.  Bryant  testifies  that 
he  saw  the  president  of  the  corporation  "very  shortly  prior 
to  the  time  we  withdrew.  I  think  it  was  about  April  10th. 
I  was  on  my  way  to  take  a  train,  stopped,  and  had  a  few 
words  with  him  on  that  matter,  told  him  the  situation,  and 
suggested  that  he  go  and  see  Mr.  Joyce,  and  make  some  ar- 
rangements with  him,  because  I  had  only  a  few  seconds  to 
talk."  Again:  "I  simply  told  Nicholson  that  we  felt  we 
couldn't  go  into  the  trial  of  a  case  of  that  kind  on  a  con- 
tingent fee  basis,"  This,  of  course,  did  not  advise  that  there 
would  be  a  withdrawal.  What  other  notice  there  is,  is  by 
letter.  It  is  highly  questionable  whether  any  letter  other 
than  the  one  in  which  it  was  advised  that  there  had  alreadr 
been  a  withdrawal,  dealt  with  a  withdrawal  in  case  a  per 
diem  arrangement  was  not  made.  The  only  letter  earlier 
than  the  one  announcing  that  withdrawal  had.  already  taken 
place  is  the  one  of  date  April  17th.  In  that,  Bryaut  wrote 
the  Commercial  Liquidation  Company : 

**We  must  know  what  to  depend  upon  in  the  way  of  trial 
fees  other  than  the  contingent  fee  offered,  and  the  m<mey 
necessary  for  expense  of  witnesses  and  incidentals  of  trial. 
If  some  satisfactory  result  is  not  reached  by  thfi  time  tlie 
case  is  called  for  trial,    ♦     ♦    ♦     i  feel  that  we  cannot  as- 


866  In  Rb  Estate  of  CJoffin  [189  Iowa 

sume  the  risk  of  trying  the  case,  furnishing  expense  money 
and  depending  npon  securing  a  verdict  *  *  ♦  for  our 
remuneration.  So  if  nothing  satisfactory  in  the  way  of  pay- 
ment is  assured  before  going  to  trial,  we  shall  feel  justified 
in  withdrawing  oxir  appearance  in  the  case." 

It  may  well  be  claimed  that  this  deals  with  a  with- 
drawal, if  expense  money  is  not  furnished.  But  assume  that 
it  is  not  so  limited,,  yet  it  states  no  more  than  that  counsel 
will,  if  a  per  diem  arrangement  be  not  made,  ^'feel  justified 
in  withdrawing  our  appearance  in  the  case."  In  the  letter 
advising  that  the  withdrawal  had  taken  place,  and  had 
resulted  in  dismissal,  the  statement  was  not  stronger  tJian 
that  the  treatment  of  counsel  was  such  that  "we  felt  justified 
in  withdrawing  our  appeajrance."  There  is  nothing  more, 
excepting  that,  in  the  letter  advising  that  the  case  had  been 
dismissed,  there  is  a  claim  that  "Mr.  Joyce  and  myself  in- 
formed Mr.  Nicholson  that  we  would  not  continue  in  the 
case."  It  will  hardly  be  claimed  that  this  self-serving  state- 
ment in  this  letter^  made  after  the  dismissal  had  taken  place, 
proves  that  advance  notice  was  given  that  there  wouhl  be  a 
withdrawal  of  appearance.  It  is  quite  evident  the  client 
did  not  understand  there  was  such  advance  notice.  The 
president  of  the  corporation  claims  that,  witliiu  two  days 
before  the  dismissal,  he  had  endeavored  to  get  in  tuuoJi  with 
Mr.  Bryant,  and  that  the  president  thought,  if  the  case  were 
tried,  it  would  be  in  the  latter  part  of  the  week.  The  letter 
of  April  16th,  written  by  the  Liquidation  Company  to  the 
corporation,  indicates  plainly  that  it  is  not  understood  by 
the  writer  there  would  be  a  withdrawal ;  for  the  corporation 
is  told  that,  if  it  did  not  desire  to  make  an  effort  to  obtain 
witnesses,,  to  notify  Bryant,  so  that  there  might  be  a  dis- 
missal "when  the  case  comes  up."  Put  it  at  its  strongest 
for  the  appellant,  and  the  first  time  there  was  a  fiat  state- 
ment as  to  withdrawing,  it  was  made  in  the  letter  announc- 
ing the  withdrawal  had  already  taken  place,  by  the  .state- 
ment that  w^hat  had  been  done  made  counsel  feel  that  they 
were  justified  in  withdrawing,  and  "our  withdrawal  is  final." 
At  no  time  did  the  warning  go  beyond  an  argumentative  dec- 
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• 
laration  that  withdrawal  was  justified,  and  that  counsel  felt 
it  was.  Men  do  not  always  do  what  they  are  justified  in 
doing,  even  if  they  feel  that  they  are  justified.  The  state- 
ment that  one  feels  thus  about  it  is  not  a  statement  that 
the  feeling  ^dll  be  followed  to  action. 

The  appellant  relies  upon  Andres  d  Co.  v.  SrJilueter, 
140  Iowa  389.  The  case  is  not  available  to  her,  because  it 
has  the  very  thing  that  is  lacking  on  this  record.  In  the 
Andres  case,  the  attorney  advised  the  agent  of  the  client 
that  the  attorney  would  not  further  appear  for  the  client, 
and,  on  subsequently  receiving  a  telegram  and  letter  from 
the  client  with  reference  to  this,  the  attorney  wrote  the 
client,  on  September  14th,  that  the  case  was  set  down  for 
peremptory  call  on  September  19,  1907.    And  he  wrote: 

"Your  wire  and  letter  received.  In  reply  will  say  that 
I  cannot  further  appear  for  you  in  cases  pending  here  an  I 
have  not  been  paid  for  services  rendered  and  there  is  more 
than  f500  due  me  and  I  see  no  prospect  of  being  paid.  I 
therefore  cannot  give  time  or  pay  out  expenses  without 
some  hope  of  being  paid.  *  ♦  ♦  The  case  of  Andres  & 
Company  against  you  is  assigned  for  trial  next  Thursday. 
I  have  written  [your  agent  in  Chicago]  that  I  will  not  ap- 
pear in  it.  *  *  *  You  will,  therefore,  understand  that 
if  you  desire  an  attorney  here  you  will  have  to  get  some 
other  attorney  than  myself." 

The  difficulty  with  the  case  at  bar  is  that,  while  argu- 
ments were  submitted,  claimed  to  prove  (and  grant,  if  you 
please,  proving)  that  withdrawal  was  thought  justified, 
there  never  was  a  statement  even  to  the  effect  that  counsel 
would  withdraw,  and  that  others  must  be  employed. 

We  cannot  hold  that,  in  these  circumstances,  it  was 
error  to  hold  that  the  claimant  had  made  a  case  within  the 
statute. — Affirmed. 

M  _  _ 

Weaver,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 
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In  Re  Estate  of  Anton  Ullrich. 

Christina    Ullrich,    Executrix,    Appellant,    v.    Clemens 

Ullrich  et  al..  Appellees. 

WIIiLS:    Rejection  of  Apparent  Liniitation.    A  seeming  limitation 

1  on  an  otherwise  clearly  granted  power  to  a  life  tenant  to  sell, 
will  not  be  given  such  effect  if  the  court  can,  in  reason,  de- 
termine that  such  was  not  testator's  intention.  So  held  where 
a  wife  was  given,  for  life  and  in  lieu  of  dower,  the  income  of 
a  small  estate,  with  an  added  provision  that  "she"  might  sell 
designated  property,  "If  for  any  reason  my  wife  as  executrix 
thinks  best  to  sell,"  etc.;  It  being  held  that  testator  very  clearly 
did  not  intend  the  words  **€L8  executrisf*  to  be  a  limitation. 

WllflfS:     Authority     to     Sell     Property— Judicial     Bevlew.    Even 

2  though  there  be  large  warrant  for  the  position  that  a  will  gives 
authority  to  a  life  tenant  to  sell  without  any  court  permission, 
the  probate  court  may  well  assume  jurisdiction  of  such  an  ap- 
plication, (1)  when  the  application  is  made  after  the  closing  of 
the  estate;  (2)  when  the  life  tenant's  interest  depends  on  her 
continued  celibacy;  (3)  when  the  interest  of  a  minor  is  at 
stake;  (4)  when  the  proceeds  of  the  proposed  sale  are,  in  a 
sense,  to  be  invested  "beyond  the  jurisdiction  of  the  court;"  (6) 
when,  without*  such  permission,  it  might  be  impossible  to  in- 
duce buyers  to  purchase;  and  (6)  when  some  fair  doubt  exists 
as  to  whether  the  judgment  of  the  life  tenant  as  to  the  advis- 
ability to  sell  is  final,  and  beyond  judicial  review. 

Appeal    from    Monona    District    Court, — George    Jepson, 

Judge. 

October  2,  1920. 

On  December  7,  1915,  Anton  Ullrich  made  his  last  will, 
lie  died  on  January  16,  1916.  The  will  was  admitted  to 
probate.  It  named  appellant,  Christina  Ullrich,  executrix, 
and  she  qualified  and  acted.  The  trial  court  found  that, 
in  May,  1917,  the  estate  was  fully  settled,  the  executrix  dis- 
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charj^ed;  and  **her  bondsmen  released."  80  far  as  the 
order  appealed  from  rests  on  finding  the  release  of  the 
bondsmen,  it  is  erroneous;  because,  by  reason  of  the  pro- 
visions in  the  will,  there  were  no  bondsmen. 

On  the  24th  day  of  June,  1919,  Christina  Ullrich  filed  a 
paper  in  probate,  which  was  styled  an  "application  to  sell 
land."  Therein  it  is  recited  that  Christina  is  the  widow 
of  Anton  Ullrich;  that^  "as  such  executrix,"  she  has  paid 
all  the  indebtedness  of  the  estate,  and  has  turned  over  to 
herself,  the  widow,  "the  real  property."  It  is  further  al- 
leged the  will  provides: 

"If  for  any  reason  my  wife  as  executrix  thought  best  to 
sell  the  town  property  she  shall  have  the  right  to  do  so,  and 
to  use  the  proceeds  from  the  sale  for  any  necessary  purpose, 
or  to  invest  in  other  property." 

It  is  next  alleged  that  applicant  is  endeavoring  to  edu- 
cate her  minor  son,  Bernard,  now  a  student  at  the  State 
University  of  Iowa;  and  that,  in  order  that  she  may  have 
the  necessary  means  to  complete  his  education,  she  needs 
to  dispose  of  the  "town  property  in  Mapleton,  as  provided 
in  said  will."  Further,  it  is  alleged  that  she  proposed  to 
purchase  a  home  in  Iowa  City,  wherein  she  can  board  and 
room  students,  and  so  pay  for  the  keeping  of  said  minor; 
and  that  she  will  be  unable  to  do  this,  unless  permitted  to 
sell  said  Mapleton  property  "belonging  to  estate  of  said 
decedent,  and  described  in  said  last  will."  The  prayer  is 
that  she  "may  be  authorized  to  dispose  of  said  premises  and 
invest  the  proceeds  in  a  home  in  Iowa  City."  This  applica- 
tion was  contested  by  the  son  older  than  Bernard.  The 
court  dismissed  the  application,  and  denied  the  right  to  dis- 
pose of  said  premises,  as  prayed.  Christina  A.  Ullrich  ap- 
peals.— Reversed  and  remanded, 

Prichard  d  Prichard,  for  appellant. 

Miles  W.  Neivby,  for  appellees. 

Salingbr^  J. — I.    This  somewhat  extended  statement  is 
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necessary,  because  appellee  makes  the  point  that  no  inter- 
pretation of  the  will  is  prayed,  and  that  the  application  is 

nothing  more  than  an  application  in  probate 
^'  lection 'orkp-    ^^^  permission  to  sell  land  and  to  invest  the 
r,mUation.         proceeds. 

Assuming,  for  the  purpose  of  present  dis- 
cussion, that  it  makes  a  material  difference  whether  or  not 
the  application  is  what  appellee  claims  it  to  be,  we  have 
the  question  whether  the  claim  made  is  tenable.  We  are  of 
opinion  that,  while  the  relief  sought  is  permission  to  sell 
and  invest  proceeds,  guch  relief  is  asserted  to  be  due  be- 
cause of  the  interpretation  of  the  will  on  part  of  the  ap- 
plicant, and  that,  to  save  all  question  on  whether  applicant 
can  give  good  title,  and  may  reinvest,  the  court  is  «sked 
to  say  whether  the  interpretation  of  the  will  on  part  of 
applicant  is  a  correct  one.  Indeed,  the  court  was  compelled 
to  construe  the  will,  and,  as  will  presently  appear^  did  so. 

TI.  The  will  gives  to  the  wife  (and  not  to  the  executrix) 
the  net  income  of  decedent's  farm^  after  deducting  for  im- 
provements made  and  taxes  paid.  It  gives  to  her  the  use 
and  income  from  his  town  property,  and  she  is  to  have  both 
incomes  during  her  natural  life,  or  so  long  as  she  remains 
single  (and  she  has  so  remained).  This  income  is  in  lieu 
of  dower,  and  at  her  death,  all  the  realty  shall  be  divided 
equally  between  the  two  sons. 

Were  this  all,  it  may  be  granted  the  court  did  not  err 
in  refusing  permission  to  sell.  With  the  title  to  vest  in 
the  two  sons  absolutely,  as  soon  as  the  mother  died,  it 
could  well  be  held  that  authority  to  sell  any  of  the  real 
property  should  be  denied  for  any  of  many  reasons,  espe- 
cially where  application  was  made  by  one  who  had  ceased 
to  be  executrix  at  the  time  she  applied.  But  that  is  not  all 
of  the  will.  The  testator  put  therein  the  following  pro- 
viso: 

"(7)  If  for  any  reason  my  wife  as  executrix  thought 
best  to  sell  the  town  property,  she  shall  have  the  right  to 
do  so  and  to  use  the  proceeds  from  the  sale  for  any  neces- 
sary purpose  or  to  invest  in  any  other  property." 
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Manifestly,  testator  contemplated,  when  he  inserted 
this,  that  circumstances  might  arise  which  would  require 
authority  somewhere  to  sell  the  town  property  before  title 
vested,  on  death  of  the  mother.  And,  as  said,  in  denying 
the  application,  the  court  of  necessity  construed  this  pro- 
viso. The  interpretation  of  the  court  was  that,  if  "she*' 
thought  best„  "she"  had  the  right  to  sell  the  town  property, 
and  to  use  the  proceeds  for  any  necessary  purpose,  and  to 
invest  them  in  any  other  property;  but  that  she  had  this 
right,  only  provided  she  thought  this  best  "as  executrix" 
— meaning  that,  unless  she  did  this  thinking  while  still  ex- 
ecutrix, there  was  no  power  in  the  court  to  sanction  or  to 
give  effect  to  her  thinking. 

The  parties  agree,  of  course,  that  the  intention  of  the 
testator,  as  it  may  be  gathered  from  the  circumstances  sur- 
rounding the  testator,  when  he  made  the  will,  and  the  words 
of  the  testament,  fairly  construed  together,  control.  Ap- 
plying these  canons  of  construction,  what  was  the  intention 
of  the  testator?  Can  it  be  said  he  intended  that  the  prop- 
erty might  be  sold  only  if  his  wife  thought,  "as  executrix" 
(while  still  executrix),  that  it  was  best  to  sell  it?  Ap- 
pellee tells  us  that  it  was  the  intention  thus  to  limit  the 
power  to  sell,  because  testator  may  well  have  thought,  when 
he  made  the  will,  that.,  if  it  became  necessary  to  raise 
money  wherewith  to  meet  debts  and  expenses,  such  necessity 
would  develop  while  the  wife  was  still  executrix ;  and  that, 
if  it  never  became  necessary  to  sell  while  she  was  still  ex- 
ecutrix, there  would  be  no  occasion  to  sell  after  that  status 
ended.  But  what  warrant  is  there  for  this  claim  made  for 
the  mental  processes  of  the  testator?  Why  should  he,  pos- 
sessed of  but  a  small  estate,  and  giving  power  to  sell,  or  to 
sell  and  re-invest  for  any  necessary  purpose,  if  she  thought 
best,  have  intended  by  this  provision  that  there  should  be  no 
sale  after  she  had  ceased  to  be  executor  ?  What  proves  he  be- 
lieved that  there  could  be  no  necessity,  after  she  was  dis- 
charged as  executrix,  which  would  make  it  best  to  sell  the 
specified  part  of  the  realty?  He  made  it  plain  he  did  not 
want  the  farm  sold,  and  that,  if  there  was  a  necessity  to 
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hesitated,  unless  such  permission  were  obtained.  And  it 
is  not  strained  to  say  that  possibly  the  judgment  of  the 
widow  as  to  the  necessity  and  propriety  of  the  proposed 
sale  and  reinvestment  was  not  beyond  judicial  review.  See 
In  Re  Trtisteeahip  of  Clark,  174  Iowa  449.  The  fact  that 
she  was  no  longer  executrix  when  she  applied  will  not  sup- 
port the  refusal  to  give  the  authorization  asked,  any  more 
than  not  being  executrix  at  the  time  would  bar  the  grantee 
of  appellant  from  quieting  title,  had  the  court  granted  this 
application.  We  are  of  opinion  that  not  being  executrix 
at  the  time  application  was  made  and  granted  would  most 
cleai'ly  not  warrant  a  refusal  to  quiet  the  title. 

On  the  theory  of  this  opinion,  a  remand  becomes  neces- 
sary. The  cause  is  remanded  to  the  district  court,  with 
direction  that  it  hear  such  evidence  as  may  be  adduced  for 
and  against  the  application,  and  then  determine  the  same 
on  the  merits,  and  upon  such  evidence. — Reversed  and  re- 
manded. 

Weaver,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Independent  Van  &  Storage  Company  et  al.,  Appellees,  v. 
Iowa  Mercantile  Company,  Appellee;  John  C.  Arm- 
strong, Intervener,  Appellant. 

BECEIVKKS:     Technical  Procedure — ^Waiver.    When  a  creditor,  un- 

1  der  permission  of  the  court,  intervenes  in  receivership  proceed- 
ings, and  presses  to  a  close,  without  objection,  his  claim  for  a 
preference,  subsequently  raised  objections  (1)  that  the  presenta- 
tion of  the  claim  was  not  timely,  (2)  that  no  order  was  en- 
tered permitting  the  receiver  to  be  sued,  (3)  that  the  receiver 
was  not  named  as  a  defendant,  and  (4)  that  the  other  creditors 
were  not  notified,  will  be  treated  as  waived. 

PL£AI>INa:     Admission  Bec&use  of  Failure  to  Deny— Waiver.    A 

2  material  allegation  is  not  deemed  true  because  of  the  failure  to 
deny  it,  when  the  party  pleading  neither  moves  for  default  nor 
for  judgment,  but  proceeds  to  trial  as  though  such  allegation 
had  been  formally  denied. 
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BEOEIVEBS:    Judgment    Adjudicating    Preference.    A    Judgment 

3  against  an  insolvent,  for  money  paid  under  a  fraud-induced  and 
rescinded  contract,  does  not  ipso  facto  adjudicate  that  the  Judg- 
ment plaintiff  is  entitled,  in  receivership  proceedings,  to  the 
standing  of  a  preferred  creditor,  especially  when  neither  the 
receiver  nor  the  remaining  creditors  were  parties  to  the  judg- 
ment proceedings. 

TRUSTS:     Claimant    Against   Insolvent.    One    who    has    heen    de- 

4  frauded  of  his  property,  and  seeks  to  establish  a  trust  against 
the  insolvent  and  his  general  creditors,  must  (1)  actually  point 
out  his  property  which  is  the  subject  of  the  trust,  or  (2)  actu- 
ally show  that  his  property  has  passed  into  other  specific  prop- 
erty, and  that  the  same  is  now  in  the  possession  of  the  de- 
fendant. 

BECEIVEBS:     General  Oreditors.    A  defrauded  creditor  of  an  in- 

5  solvent,  who  fails  in  his  claim  for  a  preference  over  all  other 
creditors,  should  not  be  denied  the  rights  of  a  general  creditor. 

APPEAL  AND  EBROB:     Motion  to  Strike  Amendment.     Appellee's 

6  unnecessary  or  unauthorized  amendment  to  abstract  will  not  be 
stricken,  when  the  only  matter  at  stake  is  the  costs,  and  when, 
under  the  decision,  appellee  must  pay  all  the  costs. 

Appeal  from  Linn  District  Court. — Milo  P.  Smith,  Judge. 

October  2, 1920. 

Inthevenbr,  Armstrong,  prayed  that  a  judgment  he  had 
obtained  against  the  Mercantile  Company  should  be  made 
a  preferred  claim  on  assets  in  the  hands  of  a  receiver  of 
that  company.  His  petition  of  intervention  having  been 
dismissed,  he  appeals. — Modified  and  affirmed, 

C.  TT.  Meek,  for  appellant. 

« 
Crisaman,  Linville  d  Churchiil,  for  appellees. 

Salinger,  J. — I.  On  April  18, 1916,  Armstrong  gave  his 
notes,  aggregating  fl,500,  to  the  Mercantile  Company,  in 
payment  for  shares  of  stock  in  said  company.    The  company 
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went  into  the  hands  of  a  receiver,  on  September  7,  1916. 
Learning  of  this  fact  on  September  18,  1916,  Armstrong 
served  notice  on  the  company  and  on  the  receiver  that  he 
had  elected  to  rescind  his  said  stock  subscription,  on  ac- 
count of  fraud  and  misrepresentations  in  obtaining  the 
subscription.  On  November  15,  1916,,  he  obtained  a  decree 
in  the  superior  court  of  Cedar  Bapids^  rescinding  the  sub* 
scription  on  the  ground  of  fraud  and  want  of  consideration, 
and  he  obtained  judgment  against  the  company  in  the  sum 
of  11,551.99,  because  his  notes  had  been  transferred  to  an  in- 
nocent purchaser. 

On  permission  of  the  court,  Armstrong,  on  November  29, 
1916,  intervened  in  the  receivership  suit.  As  said,  he  asked 
that  his  judgment  be  estaJ[)lished  as  a  preferred  claim 
against  the  estate  of  the  company,  and  that  it  be  allowed, 
and  ordered  paid  in  full  by  the  receiver. 

Each  party  urges  technical  objection  to  positions  taken 
by  the  other.    Appellee  Insists  that,  since  the  decree  ap- 
X)ealed  from  is  general,  that  for  all  that  appears,  such  de- 
cree was  based  on  the  conceded  fact  that, 
^'  ^chScaf*'       when  intervener  first  appeared  in  the  re- 
waiver?'*'         ceivership  suit„  the  time  limit  fixed  in  that 

suit  for  filing  claims  therein  had  been 
passed.  It  is  said,  too,  that  no  order  was  made,  permitting 
suit  against  the  receiver;  that  he  was  not  named  as  a  party 
defendant  to  the  intervention;  and  that  the  creditors  were 
not  served  with  notice  of  intervention.  We  may  admit  it  to 
be  the  general  rule  that  the  claimant  must  file  within  the 
time  fixed,  or  excuse  failure  so  to  do.  34  Cyc.  342;  23  Am. 
&  Eng.  Encyc.  of  Law  (2d  Ed.)  1118.  We  may  grant  it  is 
the  proper  practice  to  obtain  a  formal  permission  to  pro- 
ceed, as  against  the  receiver,  to  name  him  as  a  defendant, 
and  to  notify  creditors  who  have  filed  claims.  But  we  think 
all  this  was  waived,  because  the  court  did  permit  and  did 
give  consideration  to  the  intervention,  and  did  this  with- 
out objection's  being  made  on  any  of  these  heads.  And  this 
view  is  supported  by  the  further  fact  that  final  distribution 
had  not  been  made,  at  the  time  when  appellant  intervened. 
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la 
AppeUant  urges,  in  effect,  that  his  claim  was,  under  pro* 
visions  of  Section  3623  of  the  Code  and  the  rule  in  20 
Standard  Encyc.  of  Practice  880,  884,  confessed,  because 

there  was  no  denial  of  his  amendment  to 
^'  adrniiwion  *  be-    petition  of  intervention.    We  find  that  such 
ure'to^  deny :     denial  would  have  added  nothing  to  the  gen- 
waiver.  ^^^^  denial  already  on  file.    See  Mwrkey  v. 

Chicago,  M,  d  8t.  P.  R.  Co.,  171  Iowa  255.  Be  that  as  it 
may,  no  such  confession  may  be  claimed ;  becaxise  no  default 
was  asked,  no  motion  for  judgment  was  made  on  account 
of  want  of  further  answer,  and  because  the  trial  was  pro* 
ceeded  with  as  and  though  scud  amendment  had  been  for> 
maUy  denied.  Bee  Gregory  v.  Bowlsby,  126  Iowa  588 ;  Long 
V.  Valleau,  87  Iowa  675,  691 ;  Medland  v.  Walker,  96  Iowa 
175. 

II.  Intervener  asserts  that  the  decree  of  the  superior 
court  is  an  adjudication  for  intervener  that  a  trust  to  the 
amount  of  the  judgment  is  impressed  upon  the  assets  of  the 

Mercantile  Company  now  in  the  hands  of 

^'  judmeS'  *       *^^  receiver,  and  said  decree  settles  that  the 

prefemic?*       judgment   is   a  preferred   claim,   senior   to 

the  merchandise  creditors  of  the  company. 
True,  the  superior  court  judgment  finds  that  Armstrong's 
subscription  was  fraudulently  obtained,  that  he  received 
no  benefit  for  his  notes,  and  that  he  has  been  guilty  of  no 
laches.  It  rescinds  and  cancels  the  subscription.  So  far, 
nothing  is  decreed  that  creates  a  special  trust  relation  be- 
tween Armstrong  and  the  company;  and,  in  effect,^  the  de> 
cree  does  not  go  beyond  finding  that,  by  reason  of  the 
fraud  practiced  in  obtaining  the  notes  from  Armstrong,  the 
company  was  indebted  to  Armstrong.  This  fact,alone  does 
not  entitle  intervener  to  the  preference  he  claims.  Be  that 
as  it  may,  the  superior  court  judgment  is  no  adjudication 
on  the  vital  matter  involved  in  this  controversy,  because, 
so  far  as  the  record  shows,  neither  the  receiver  nor  the 
creditors  who  filed  in  time  were  made  parties,  or  appeared 
in  the  superior  court.  Moreover,  the  decree  of  that  court  . 
has  this  proviso : 
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^'And  this  decree  is  not  an  adjudication  of  the  rights,  if 
any,  of  plaintiff  against  K.  T.  Lamb,  receiver  of  the  Iowa 
Mercantile  Company,  nor  against  the  creditors  of  said  com- 
pany, or  of  the  rights  of  said  receiver  or  said  creditors 
against  the  plaintiff." 

III.  The  record  does  not  establish  the  trial  court  held 
"that  the  mere  appointment  of  a  receiver  of  the  Iowa  Mer- 
cantile Company  because  of  mismanagement,  fraud,  and 
insolvency,  prior  to  intervener's  notice  of  rescission,,  and 
action  in  court  to  force  a  rescission,  barred  intervener's 
right  of  cancellation,  rescission,  and  recovery,  on  the 
grounds  of  the  admitted  fraud,  misrepresentations,  and  de- 
spite his  diligence  in  discovering  the  same." 

But  assume  that  the  naked  fact  that  a  receiver  was  ap- 
pointed before  Armstrong  rescinded,  does  not  bar  the  claim 
for  preference.    Still,  the  preference  may  not  be  had  merely 

because  some  things  will  not  defeat  it.  It 
^'  ciMmant  ^*®  ®*^^^  *^^  ^^^  ^^  intervener  to  show  that 

S^ent.  ^®  ^*®  entitled  to  the  preference  claimed 

by  him.  On  the  right  to  have  this  prefer- 
ence, the  argument  for  the  appellant  divides  into  three  gen- 
eral propositions: 

a.  The  money  paid  by  Armstrong  'bought  merchandise 
for  the  company,  and  the  receiver  now  holds  the  money  re- 
ceived for  this  merchandise,  and  this  has  increased  the 
funds  in  his  hands  as  receiver,  to  the  extent  of  the  inter- 
vener's judgment. 

b.  There  is  no  evidence  that  the  assets  are  insufficient 
to  pay  all  claims,  including  that  of  intervener;  therefore, 
there  is  no  evidence  that  anyone  will-  be  injured  if  the  pref- 
erence is  allowed. 

c.  Neither  the  receiver  or  the  creditors  have  pleaded 
an  estoppel,  or  pleaded  that  any  debts  had  been  contracted 
after  Armstrong  made  his  subscription;  and  neither  re- 
ceiver or  creditors  have  opposed  the  allowance  in  full. 

The  appellees  respond  that  they  are  not  bound  to  show 
that  full  allowance  will  do  no  harm ;  and  that  it  is  for  ap- 
pellant to  show  that  allowance  of  his  claim  will  not  preju- 
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dice  the  other  creditors;  and  that  he  has  the  hurden  of 
proving  that  the  funds  in  the  hands  of  the  receiver  wBre  'ac- 
creted to  tlie  extent  of  inten^ener's  judgment.  They  point 
out  that^  even  if  appellees  had  the  hurden,  the  record  shows 
that  the  money  obtained  from  Armstrong  was  expended 
long  before  the  receiver  was  appointed;  that  over  |100,000 
was  absorbed  by  losses  and  mismanagement  of  the  Mer- 
cantile Company ;  that  creditors  who  have  filed  their  claims 
with  the  receiver  extended  credit  to  the  company  after  the 
date  when  Armstrong  bought  his  stock,  and  before  the  ap- 
pointment of  the  receiver,  in  the  sum  of  f  14,436.39 ;  that  the 
claims  filed  with  the  receiver,  including  said  |14,436.39,  ag- 
gr^ate  the  sum  of  $85,640.35;  that  the  court  may  not  as- 
sume the  money  of  Armstrong  was  not  dissipated  by  the 
losses  and  mismanagement  of  the  Mercantile  .Company,  nor 
assume  the  receiver  still  has  the  particular  money  lost  by 
Armstrong,  in  the  form  of  assets  remaining. 

The  general  position  of  appellee  is  summed  up  thus: 
Where  a  creditor  seeks  to  repudiate  or  rescind  his  contract 
for  the  stock  of  an  insolvent  company  which  is  in  the  hands 
of  a  receiver,  he  has  the  burden  of  both  alleging  and  proving 
that  no  rights  of  creditors  intervened  between  the  date  he 
became  b.  stockholder  and  the  date  of  the  appointment  of 
the  receiver.  We  need  not  decide  whether  there  be  such 
evidence,  nor  some  of  the  other  questions  suggested;  for 
all  authority  agrees  that  claimant  who  seeks  a  preference 
based  on  a  trust  has  the  burden  of  proving  that  what  is  in 
possessioi^  of  the  receiver  ha«  been  accreted  by  the  money 
or  property  of  claimant.  One  who  has  beeu  fraudulently 
deprived  of  his  property,  and  seeks  to  establish  a  trust 
against  the  defendant  and  defendant's  general  creditors, 
must  actually  point  out  his  property  which  is  the  subject 
of  the  trust,  or  actually  show  that  his  property  has  passed 
into  other  identified  property,  and  is  presen-ed  in  that  fonn 
in  the  hands  of  defendant.  Farnstcorth  v.  Muscaiine  P.  d 
P.  /.  Co.,  177  Iowa  21.  To  like  effect  are  State  v.  Bank  of 
Commerce,  61  Neb.  181  (85  N.  W.  43) ;  City  of  Lincoln  v. 
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Morrison,  64  Neb.  822  (90  N.  W.  905) ;  and  39  Cyc.  544, 
545,  547.  And  see  Seeley  v.  Seeley-Howe-Le  Van  Co.,  128 
Iowa  294. 

We  are  of  opinion  that  the  provisions  in  the  articles  of 
incorporation  which  regulate  what  and  how  much  may"  be 
bought  on  credit,  and  provisions  restricting  the  going  in 
debt  in  excess  of  the  amount  of  cash  on  hand,  are  im- 
material to  any  issue  to  be  decided  on  this  appeal.  And  it 
may  be  said  in  passing  that,  if  these  restrictions  were  ex- 
ceeded, it  was  done  by  the  directors  of  the  Mercantile  Com- 
pany,  who  were  the  agents  of  Armstrong. 

IV.  But  the  troublesome  question  arises  over  whether 
it  was  proper  to  deny  the  intenener  all  relief.  Appellee 
himself  says :    "The  most  he  could  claim  was  that  he  was  a 

general  creditor."     To  be  sure,  it  is  added 

5-  ^n^rS*^**^'       *'^^*  "^^  ^^  ^^^  entitled  to  participate  as 
creditors.  such."    Why  not?    He  did  make  claim.    He 

was,  then,  a  general  creditor.  He  was  per- 
mitted to  proceed  with  his  claim,  and  without  objection  on 
the  score  that  he  had  not  filed  in  time.  If,  then,  he  mav  be 
excluded  from  participation  as  a  general  creditor,  it  must 
be  on  the  ground  urged  by  api)ellee :  That  Armstrong  was, 
after  all,  but  a  stockholder,  and  that  the  general  creditors 
are  entitled  to  full  payment  from  the  insolvent  estate  be- 
fore a  stockholder  could  participate;  that  the  receiver  is.  a 
trustee,  first  for  creditors,  and  only  secondarily  for  stock- 
holders. The  diificulty  with  that  position  is  that,  at  the 
time  when  Armstrong  made  claim  against  the  receiver,  the 
action  of  the  superior  court  had  canceled  his  subscription, 
and  terminated  his  relation  of  stockholder ;  and  to  the  suit 
in  which  the  judgment  having  this  eflPect  was  entered,  the 
receiver  was  made  a  party,  on  due  notice. 

We  think  Armstrong  was  at  least  a  general  creditor. 
With  no  objection  made  to  the  time  and  manner  in  which 
he  asserted  his  claim,  he  is  to  be  treated  as  a  general  cred- 
itor, who  had  claimed  in  proper  time  and  form.  It  follows 
the  district  court  should  not  have  dismissed  his  interven- 
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tion  in  toto,  but  should  have  treated  him  as  a  general 
creditor. 

V.  Appellant  moves  to  strike  appellee's  amendment  to 
abstract,  on  the  grounds  that  all  the  matters  contained 
therein  were  proper  subjects  of  pleading,  and  were  not 

pleaded  in  answer  to  the  petition  of  inter- 

^*  bbbob^  ^^^      vention ;  that  all  the  matters  are  eviden- 

mottMi  to  tiary,  and  there  is  no  record  that  they  were 

•amendment.       introduced  in  evidence,   nor  called  to   the 

attention  of  the  trial  court;  that  none  of 
^  said  matters  are  part  of  the  agreed  statement  of  facts,  and, 
therefore,  unnecessary  to  a  full  understanding  of  the  ques- 
tions presented  by  this  appeal,  and  are  in  contravention  of 
Rule  30 ;  and  that  appellee  has  waived  any  rights  he  might 
have  had  by  reason  of  the  matters  set  out  in  the  amended 
abstract,  because  he  went  to  trial  without  having  inter- 
posed any  objections  based  on  matters  set  out  in  the 
amended  abstract. 

The  appellee  resists  this  by  saying  that  all  these  matters 
are  a  part  of  the  court  records  and  files  in  this  action,  in 
which  appellant  has  intervened;  that  the  trial  court  took 
judicial  notice  of  all  of  them,  and  considered  them  without 
formal  introduction;  and  that  they  are  all  proper  and  ma- 
terial for  present  consideration. 

In  view  of  the  conclusions  we  reach,  this  motion  involves 
really  nothing  but  the  cost  of  printing  of  appellee's  amend- 
ment. And  because  of  our  said  conclusion  appellee  has  all 
the  costs  to  pay,  no  useful  purpose  would  be  sensed  by  strik- 
ing the  amendment,  assuming  that  there  is  any  ground  for 
striking  it. 

The  appellee  moves  to  strike  from  appellant's  abstract 
page  1  to  and  including  line  13  on  page  22,  with  the  excep- 
tion of  Article  9  on  page  13,  which  is  lines  14  to  29  on  page 
13 ;  and  the  motion  is  grounded  on  the  claim  that  these  mat- 
ters are  wholly  unnecessary  to  a  full  understanding  of  the 
questions  presented  by  appellant,  and  are  in  contravention 
of  Bule  30.    This  motion,  too„  is  denied. 
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On  remand,  judgment  will  be  entered  below  in  harmony 
with  this  opinion. — Modified  and  affirmed. 

Wbavbr,  C.  J.,  Evans  and  Pebston,  JJ.,  concur. 


W.  C.  Bryant  et  al.,  Appellees,  v.  O.  S.  Mundorf  et  al., 

Appellants. 

ATTORNEY  AND  CLIENT:     Compensation — Trial  of  Cross-BiU  as  ^ 

1  ''Defense."  An  attorney  who  contracts  to  "defend"  a  defend- 
ant in  divorce  proceeding,  and  to  receive  a  named  sum  in  case 
of  "trial,"  and  a  lesser  sum  in  case  of  settlement  "out  of  court," 
and  who  later  files  a  cross-bill  for  divorce  on  defendant's  be- 
half, is,  in  view  of  the  evident  intent  of  the  parties,  as  re- 
flected in  the  contract  and  circumstances,  held  entitled  to  re- 
cover the  larger  sum,  when  plaintiff  in  the  divorce  proceedings 
voluntarily  dismissed  her  action,  and  the  cause  proceeded  to 
trial  on  the  cross-bill,  with  divorce  decree  for  defendant. 

PLEADING:     *'Cro8s^BlU"   as   ''Defense."     The   filing  in  dlvorct? 

2  proceedings  of  a  cross-bill  on  behalf  of  a  client,  and  the  trial 
of  the  same,  may  constitute  a  "de/ense"  of  the  client,  within 
the  meaning  of  a  contract  relative  to  fees  for  "defending**  the 
client. 

ATTORNEY  AND  CLIENT:     Contract  Compensation  if  Action  Set- 

3  tied  "Out  of  Court."  An  agreement  by  an  attorney  with  a 
defendant  in  divorce  proceedings  to  accept  for  his  services  a 
named  sum,  in  case  of  settlement  "out  of  court,"  has  no  ap- 
plication to  a  case  where  defendant  filed  a  cross-bill  for  divorce, 
whereupon  plaintiff  dismissed,,  and  the  cross-bill  went  to  suc- 
cessful trial  for  defendant 

Appeal  from  Pottawattamie  District  Court. — ^O.  D. 

Whbblbr,  Judge. 

October  2,  1920. 

To  the  claim  of  the  plaintiffs  that  a  stated  balance  was 
due  them   for  having  given   services   as  attorneys  under 
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written  contract,  varions  defenses  were  interposed.     The 
plaintiffs  had  judgment,  sus  prayed,,  and  defendants  appeal. 

Tinley,  Mitchell,  Pryor  d  Ross,  for  appellants. 

W.  C,  d  T,  J.  Bryant,  (7.  B,  Clovis,  and  F.  A.  Turner, 
for  appellees. 

Salingrr,  J. — I.  Under  the  terms  of  the  contract  as 
written,  as  much  as  the  trial  court  allowed  ($600)  was  to  be 
paid,  "when  trial  [of  a  suit  for  divorce  instituted  by  the  then 

wife  of  O.  ^.  Mundorf ]  is  completed."    The 

1    attornbx  attorneys  are  to  negotiate  a  settlement  of 

c^mpenia-'''' '      ^^^^  ®^^*  ^^  ^^®  behalf  if  O.  S.  Mundorf  sug- 

o£*'cros8*-biu        g^^ts  or  ordcrs  it,  and  approves  of  it,  and 

as  "defense."     in  ciuse  of  settlement  of  that  suit  "out  of 

court,"  f300  is  all  that  is  to  be  paid. 

G.  L.  Mundorf  guaranteed  in  writing  "the  payment  of 
the  f600  fee  provided  to  be  paid  in  the  above  contract 
*  *  *  also  the  f300  fee."  One  defense  on  part  of  guar- 
antor is  that,  "because  of  accident  and  mistake,  the  guar- 
anty is  unintelligible;  and  that,  through  accident  and  mis- 
take, there  was  omitted  therefrom  the  statement  that  the 
fee  was  to  be  f300  if  the  case  was  not  tried,,  but  disposed 
of  otherwise  than  by  a  trial."  This  defense  needs  no  con- 
sideration, beyond  pointing  out  the  fact  that  there  is  no 
evidence  of  accident  or  mistake. 

11.  The  contract  provides  that  the  plaintiffs  "are  to 
act  as  attorneys"  in  a  named  and  pending  divorce  suit, 
brought  by  the  then  wife  of  defendant,  O.  S.  Mundorf. 
They  are  to  "defend"  Mundorf  "in  said  action."  They  ar<i 
"to  try  said  cause  for  defendant"  in  the  named  suit  ami 
in  court  where  it  was  pending,  and  to  do  this  '*to  the  best 
of  their  ability,  regardless  of  the  length  of  said  trial." 
They  agree  to  defend  "said  case"  for  said  defendant  dili 
gently ;  to  consult  witnesses ;  investigate  testimony ;  to  **de- 
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fend  against  the  allowaiice  of  temporarj  alimony  or  other 
alimony;  take  depositions,  if  necessary;  and  to  prepare  all 
papers,  pleadings,  and  filings  necessary  and  proper  to  be 
drawn,  prepared,  or  filed  in  said  above-entitled  cause  or  in 
connection  therewith."  They  agree  further  "to  negotiate 
for  the  settlement  of  said  case/'  if  ordered  to  do  so,  "and  to 
conduct  said  settlement  on  behalf  of  said  first  party,  and 
to  prepare  all  necessary  papers  thereunto  pertaining/'  But 
no  settlement  "shall  be  made  or  suggested,  unless  defendant 
orders  and  approves  it." 

The  suit  of  the  wife  was  dismissed  by  her  without  preju- 
dice. The  plaintiffs  filed  cross-bill,  and  obtained  divorce 
for  Mundorf  on  default.  The  defendants  have  paid  fSOO, 
and  contend  that  is  all  that  the  contract  obligated  them  to 
pay.  Their  theory  is  this:  (a)  The  |600  is  due  only  if 
there  is  a  "trial;"  (b)  the  suit  brought  by  the  wife  was,,  of 
course,  not  tried,  because  she  dismissed  it;  (c)  the  contract 
is  limited  to  mere  resistance  of  the  suit,  and  does  not  con- 
template the  filing  of  cross-petition;  and  (d),  waiving  that, 
there  was  no  trial  on  the  cross-petition,  because  the  wife 
made  default. 

After  all,  here  is  a  mere  question  of  intention.  Was  it 
intended  that  nothing  should  be  done  that  was  not  strictly 
"defensive,"  and  that  the  large  fee  should  be  paid  only  in 
event  that  the  defense  involved  a  contested  "trial?"  In 
solving  this  question,  we  consider  the  circumstances  at- 
tendant upon  the  making  of  the  contract. 

Before  the  wife  of  G.  L.  Mundorf  instituted  her  divorce 
suit  against  him,  she  left  him,  and  took  one  of  the  minor 
children  with  her.  In  her  suit,  she  charged  Mundorf  with 
cruel  and  inhuman  treatment,  adultery,  and  drunkenness. 
She  asked  alimony  in  flO,000,  and  attachment  and  the  cus- 
tody of  one  of  the  minor  children.  Despite  all  this,  at  the 
time  the  contract  was  entered  into,  the  husband  desired 
reconciliation.  But  surely,  we  may  assume  that,  though 
that  was  his  desire,  he  certainly  was  not  willing  to  be  found 
guilty  on  the  charges  made  in  the  divorce  petition,  nor  to 
yield  voluntarily  what  was  prayed  therein.     It  surely  was 
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intended  that,  if  a  reconciliation  was  not  obtainable,  the 
snit  should  be  resisted.  For  Mundorf  obtained  contract 
that  plaintiffs  were  ^^to  defend  first  party  in  said  action, 
and  to  try  said  case  for  defendant,  and  to  defend  against  al- 
lowance of  alimony,  temporary  or  other,  and  to  prepare  all 
pleadings  necessary  or  proper  to  be  drawn,  prepared,  or  filed 
in  said  cause  or  in  connection  therewith."  It  is  conceded 
reconciliation  became  out  of  the  question,  and,  if  plaintilfs 
had  resisted  the  suit  by  engaging  in  a  trial,  it  would  be  con- 
ceded that  the  contract  gave  them  what  the  trial  court  did. 
But  they  could  not  engage  in  trial  of  a  defense  in  that  par- 
ticular suit,  because  the  wife  dismissed  that  suit.  Now, 
WHS  it  intended  that,  if  no  contest  was  or  could  be  had  in 
the  suit  of  the  wife,  the  contract  obligation  to  pay  |600  on 
the  one  hand  and  the  agreement  ^^to  defend'^  on  the  other 
was  dead?  Is  it  not  more  reasonable  to  say  that  the  hus- 
band was  more  concerned  with  having  his  family  troubles 
adjusted  finally,  and  as  well  as  it  might  be  done,  than  he 
was  over  -whether  there  was  a  naked  defense  to  the  suit  of 
the  wife,  or  some  other  proceeding  that  would  as  well  or 
better  accomplish  the  major  object?  Is  it  not  the  reason- 
able construction  that  he  wanted  done  what  would  be  best 
under  conditions  foreseen  or  any  unforeseen  that  might  de- 
velop? The  answer  was  filed  in  March,  1915.  Later,  and 
in  the  trial  of  another  cause,  evidence  was  discovered  which 
seemed  to  justify  divorcing  the  wife  for  adultery.  Based 
on  this,  the  plaintiffs  filed  a  cross-petition,  on  April  30, 
1915.  The  discovery  was  communicated  to  counsel  for  the 
wife,  and  it  became  reasonably  probable  that  she  would  dis- 
miss. With  no  cross-petition,  the  dismissal  would  leave  the 
trouble  as  it  was ;  the  wife  would  keep  the  minor  child  she 
had  taken ;  she  would  retain  her  status  of  wife,  and  could  at 
any  time  rebring  her  suit.  Now,  what  would  success  on  the 
cross-petition  accomplish?  The  obligation  of  husband 
would  end.  The  adultery  of  the  wife  would  give  the  hus- 
band the  custody  of  the  children,  and,  if  alimony  were 
granted  the  wife  at  all,  it  would  be  nominal.  What  was  in- 
tended, if  such  conditions  should  arise?     Suppose,  when 
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the  contract  was  made,  it  had  been  suggested  that,  by  pos- 
sibility, such  a  situation  might  come  to  exist.  Would  de- 
fendant baye  said  that,  in  that  event,  the  attorney  should 
do  nothing  affirmative,,  and,  if  there  was  a  dismissal,  should 
take  his  compensation  out  of  scaling  the  fee  to  fSOO?  We 
think  he  would  have  said,  instead,  that,  in  the  suggested 
possible  case,  the  attorneys  should  do  what  would  be  calcu- 
lated to  obtain  as  much  as  purely  resistive  defense  would. 
It  seems  clear  to  us  there  would  have  been  bitter  complaint 
if  a  dismissal  had  put  the  adjustment  of  the  husband's  mar- 
ital trouble  out  of  court.  On  the  whole,  we  are  persuaded 
that,  on  the  reasoning  of  Clancy  v.  Kelly,  182  Iowa  1207, 
it  was  intended  that  any  action  should  be  taken  that  would 
deny  the  wife  a  divorce,  or  settle  that  she  should  have 
neither  alimony  nor  custody  of  the  children.  To  be  sure, 
it  was  not  known,  when  the  contract  was  made,  that  she 
was  an  adulteress,  but  none  the  less,  all  possibilities  and 
needs  for  action  could  not  be  foreseen,  and  we  think  it  may 
fairly  be  said  the  intention  was  to  take  such  action- as  facts 
subsequently  discovered  would  justify.  The  plaintiffs  were 
to  "consult  witnesses  and  investigate  testimony;"  to  take 
necessary  depositions;  to  prepare  and  file  proper  and  nec- 
essary pleadings,  not  only  in  the  suit  of  the  wife,  "but  in 
connection  therewith ;"  and  to  defend  against  the  allowance 
of  alimony  in  any  form, — and  they  were  to  defend  "dili- 
gently." Surely,  it  was  intended  that  these  described  activ- 
ities should  effect  what  would  do  the  most  for  the  client. 

III.  If  defense  had  been  made  by  answer  only,  and 
strictly  as  a  defensive  proceeding,  the  amount  allowed  the 
plaintiffs  was,  of  course,  proper.    Was  not  the  cross-bill  the 

equivalent  of  "defending?"     Is  it  not  in- 
2.  Pleading:         cluded  in  an  agreement  "to  defend?"    If  it 

"cross-bill" 

as  "defense."     is,  then  the  larger  sum  to  be  paid  for  "de- 
fending" was  due.     **Defense"  has  been  de- 
fined t,o  be,  "The  denial  of  the  truth  or  validity  of  the  plain- 
tiff's complaint,  which  is  extended  and  maintained  by  the 
defendant  in  his  plea."    And  it  lias  been  said  that: 

"Although  the  term  'defense,'  in  its  strictly  technical 
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dense^  does  not  include  a  justification,  but  applies  only  to 
the  denial  of  the  complaint,  in  common  parlance  the  word 
is  used  as  applicable  to  any  facts  which  defeat  the  action 
wholly  or  partially."  9  Amer.  &  Eng.  Encyc.  (2d  Ed.)  175, 
176. 

We  held  in  Lindsay y  Salinger  d  Go.  v.  Carpenter,  90 
Iowa  529,  that,  while  a  counterclaim  is  not,  in  strictness, 
a  defense,  an  agreement  to  defend  for  a  sum  certain,  in- 
cludes service  on  a  counterclaim  presented  in  the  case.  It 
is  said: 

"The  agreement  to  defend  the  case  was  certainly  not  un- 
derstood to  be  limited  to  presenting  defensive  facts  alone, 
but  whatever  might  be  properly  presented  on  behalf  of  the 
client." 

Under  Paragraph  5  of  Code  Section  3566,  the  answer 
may  contain  a  statement  of  any  new  matter  constituting  a 
counterclaim.  As  to  the  statute  requirement  that,  if  the 
pleading  of  one  be  verified,  subsequent  pleading  by  the  other 
must  be,  we  have  held  that  an  answer,  though  it  contains  a 
counterclaim,  is  such  subsequent  pleading.  Yarger  v.  Chi- 
cago, M,  d  St.  P.  R.  Co.,  78  Iowa  650.  And  a  counterclaim 
is  an  answer.  Totcn  v.  Bringolj,  47  Iowa  133.  Both  the 
suit  by  the  wife  and  the  cross-action  deal  with  a  settlement 
of  the  same  contractual  relation,  and  for  that  reason,  too, 
the  last  is  "a  defense,"  in  the  eyes  of  the  law.  On  that  rea- 
soning, we  held,  in  WiUon  v.  Wilson,  40  Iowa  230,  that,  in 
an  action  for  divorce,  defendant  mjiy  set  up  any  matter  con- 
nected \\ith  the  subject  of  the  action  and  occurring  after 
its  commencement  and  constituting  a  cause  of  action 
against  plaintiff  upon  which  aJRirmative  relief  may  be  askeij, 
and  that  such  matters  constitute  a  counterclaim.  By  an- 
alogy, this  is  supported  by  Foster  d  Co.  v.  Ellsworth,  71 
Iowa  262.  There,  the  original  suit  was  to  cancel  a  tax  deed 
executed  to  the  grantor  of  the  defendant.  Plaintiffs,  hav- 
ing failed  to  show  that  they  or  their  grantors  had  title  at 
the  time  of  the  tax  sale.,  dismissed  their  petition.  It  is  held 
that,   notwithstanding   the   dismissal,    defendant    had    the 
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right  to  proceed  with  the  trial  of  the  cause  made  by  a  cross- 
bill asking  that  title  be  quieted  in  defendant;  and  he  was 
allowed  to  prevail,  because  the  court  could  not  consider  any 
evidence  of  the  invalidity  of  the  tax  deed  where  the  attacker 
had  dismissed  his  case,  and  therefore  had  not  shown  that 
he  was  the  holder  of  the  patent  title. 

We  conclude  the  cross-bill  was  within  the  contract  "to 
defend." 

rv.  But,  if  the  suit  of  the  wife  was  "settled  out  of 
court,"  the  allowance  below  was  more  than  the  contract 
justified.    Was  there  such  settlement?    Surely,  the  suit  by 

the  wife  was  not  "settled."     In  effect,  she 

3.  Attorney  elected  to  dismiss,  because  her  counsel  were 

contract  '    *     unwilling  to  risk  a  trial,  after  being  advised 

If  action  set-     of  what  evidence  of  her  adultery   it  was 

court."  claimed  had  been  found.    Nor  was  the  mari- 

ital  trouble  "settled ;"  for.  the  cross-bill  was 
proved  up,  and  a  divorce  got  by  the  husband.  Nothing  was 
compromised  or  abandoned  by  mutual  consent.  As  well 
remarked  in  the  opinion  filed  by  the  trial  judge: 

"A  settlement  cannot  be  made  by  one  party.  There  must 
be  assent  of  the  other.  It  imports  a  meeting  of  the  minds  of 
two  contenders.  The  term  ^settlement,'  when  applied  to  a 
lawsuit,  means  payment,  or  accord  and  satisfaction,  or 
something  equivalent  to  accord  and  satisfaction.  *I  have 
settled  the  matter*  means  it  has  been  brought  to  a  conclu- 
sion.   7  Words  &  Phrases,  page  6449." 

The  contract  relieved  from  payment  if  there  was  a  settle- 
ment either  suggested  or  ordered  by  the  husband  or  ap- 
proved by  him.  There  was  no  such  or  any  other  settlement. 
What  occurred  wajs  action  that  forced  the  wife  to  dismiss, 
and  a  pressing  the  divorce  question  to  an  end  on  cross-bill. 

V.  It  may  be  granted  the  larger  fee  was  not  due  unless 
there  was  a  "trial."  True,  there  was  none  in  the  dismissed 
suit. 

Was  there  a  "trial,"  within  the  contemplation  of  the 
contract?  As  to  the  cross-bill,  there  was.  The  fact  that 
the  defendant  in  the  cross-bill  defaulted,  does  not  change 
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this.  An  issue  was  made  in  pleadings,  submitted  to  the 
court,  with  evidence  in  its  support,  and  decree  obtained. 
See  Clancy  v.  Kelly,  182  Iowa  1207. 

^'In  a  general  sense,  the  term  ^trial'  means  an  investiga- 
tion and  decision  of  the  matters  in  issue  between  opposing 
parties  before  a  competent  tribunal.''  28  Am.  &  Eng. 
Encyc.  (2d  Ed.)  636,  and  cases  cited. 

VI.  There  is  no  merit  in  the  claim  that  there  was  a 
settlement  between  the  parties  to  this  suit  by  the  payment 
of  the  f300  received  prior  to  proving  up  the  cross-petition. 
It  was  not  a  settlement  in  full.  There  is  no  satisfactory 
evidence  that  plaintiffs  said  it  wbb  such  settlement.  The 
evidence  fairly  indicates  the  plaintiffs  intended  no  such 
settlement. — Affirmed. 

Weaver^  C.  J.,  Evans  and  Prbston^  JJ.,  concur. 


Tom  E^ascoutas  et  al.,  Appellants,  v.  Fbdbral  Lifb  Insur- 
ance Company,  Appellee. 

INSUBAKOE:     Strict  Construction  of  "Deatb"  and  ''Disability" 

1  Olauses.  A  policy  which  clearly  distinguishes  between  loss  by 
"death"  and  loss  by  specified  "disaMlities,**  and  promises  to  p^ 
the  former  to  a  named  beneficiary,  and  the  latter  to  the  insured 
himself,  with  a  proviso  that  the  policy  "does  not  cover  dis- 
ability  resulting:  from  intentional  Injury  of  the  insured,  in- 
flicted by  himself  or  any  other  person,  whether  fatal  or  non- 
fatal/' does  not  exempt  the  insurer  from  making  payment  to 
the  estate  of  the  insured,  in  case  the  insured  is  murdered  by 
the  beneficiary.  .    . 

INSTJBANCE:     Murder   of   Insured   by   Beneficiary.     The   statute 

2  (Sec.  3386,  Code  Supp.,  1913,)  which  provides  that  policies  of 
insurance  issued  by  benevolent  associations  shall  be  payable  to 
the  estate  of  the  insured  in  those  cases  where  the  named  bene- 
ficiary feloniously  takes  the  life  of  the  insured,  simply  converts 
the  common-law  rule  into  statute  rule,  but  does  not  abrogate 
the  common-law  rule  that,  under  a  like  state  of  facts  arising  un- 
der a  nonbenevolent  policy,  the  same  result  must  be  worked  out. 
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APPBAL  AND  EBBOB:  Afflrmaiice  Without  Prejudice.  When  it 
3  affirmatively  appears  that  plaintiff,  as  appellant,  has  a  good 
ground  for  reversal,  but  pins  his  faith,  in  his  "brief  points,"  to 
an  untenable  ground,  the  appellate  court  will  affirm,  but  may 
do  so  without  prejudice — with  permission  to  amend  in  the  trial 
court,  or  to  bring  a  new  action.  So  held  where  appellant,  seek- 
ing to  recover  as  administrator  on  a  nonrbenevolent  policy  of 
insurance,  on  the  ground  that  the  beneficiary  had  murdered 
the  insured,  contended  for  reversal  on  the  untenable  ground 
that  Sec.  3386,  Code  Supp.,  1913,  was  applicable,  and  demanded 
a  reversal,  when  he  should  have  assigned  the  common-law  rule 
as  the  basis  for  his  contention. 

Appeal  from  Woodbury  District  Court, — George  Jbpson, 

Judge. 

October  2,  1920. 

The  decedent  obtained  a  policy  of  insurance  in  the  de- 
fendant company.  Gus  Kascoutas  was  the  beneficiary,  if  he 
survived  the  insured.  He  intentionally  caused  the  death  of 
assured.  The  appellant  administrators  contend  that  this 
gives  the  estate  of  decedent  the  proceeds  of  said  policy. 
The  trial  court  took  the  contrary  view,  and  directed  verdict 
for  defendant.    Plaintiffs  appeal. — Modified  and  affirmed. 

McCormdck  A  McCormicky  for  appellants. 

F.  H.  Free  and  C,  A,  Atkinson,  for  appellee. 

Salinger^  J. — I.  Graiit  that  public  policy  forbids  that 
a  beneficiary  in  a  life  insurance  policy  shall  receive  a  bene- 
fit from  that  policy  where  he  murders  the  insured.    But  no 

public  policy  condemns  an  undertaking  to 
1.  iNsuRANcii:       pj^y  insurance  to  the  estate  of  one  insured 

strict  con-  *^   •' 

"death""  and     ^^^  ^^^  ^^^^  from  injuries  inflicted  by  the 
cJauBeg!**^"        named  beneficiary.     We  do  not  understand 

appellee  to  question  this  proposition,  and  do 
understand  its  position  to  be  that  it  is  liable  to  no  one  be- 
cause it  has  a  valid  contract  that  there  shall  be  no  liability 
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if  the  death  of  the  insured  ia  caused  or  rcRults  "from  in- 
tentional injury  of  the  insured  inflicted  by  *  *  *  any 
other  person^  whether  fatal  or  nonfatal." 

If  the  policy  has  such  a  proviso,  it  may  well  be  claimed 
that  no  question  exists  here  as  to  what  shall  be  done  about 
the  payment  of  a  policy  where  public  policy  prohibits  the 
beneficiary  from  taking,  and  whether,  in  such  case,  pay- 
ment must  be  made  to  the  estate  of  the  murdered  insured. 
We  may  concede  that,  if  there  be  such  agreement  as  ap- 
pellee claims,  no  such  questions  can  arise,  because,  by  con- 
tract, payment  is  due  to  no  one.  Decisions  too  numerous 
to  cite  so  declare. 

The  first  inquiry,  then,  is  what  contract  exemptions  has 
the  appellee?    It  has  but  one,  and  it  is  this: 

"This  policy  does  not  cover  disability  resulting  from  in- 
tentional injury  of  the  insured,  inflicted  by  himself  or  any 
other  person  (assaults  for  the  purpose  of  robbery  or  bur- 
glary excepted),  whether  fatal  or  nonfatal." 

If  this  proviso  does  not  work  total  release  from  liability, 
then  the  trial  court  erred  in  holding  that  the  estate  of  the 
murdered  man  had  no  rights,  and  that  the  fact  that  he  was 
intentionally  murdered  not  only  destroyed  the  rights  of  the 
named  beneficiary,  who  was  the  murderer,,  but  as  well  re- 
leased from  liability  to  pay  to  anyone. 

Had  no  beneficiary  been  named  in  the  policy,  then,  in 
the  absence  of  contract  exemption,  the  policy  was  payable 
to  the  estate  of  the  deceased,  even  though  he  came  to  his 
death  through  assassination.  See  Orand  Lodge  I,  0,  M.  A, 
V.  Wteting,  168  lU.  408.  As  said,  then,  a  most  important 
question  is  whether  there  be  a  contract  which  discharges 
from  liability  solely  because  intentional  murder^  caused  the 
death. 

la 

Beyond  the  need  of  interpretation,  there  is  a  proviso 
that  nothing  shall  be  paid  on  account  of  diaahility  caused 
by  intentional  injury  by  a  third  person,  whether  the  injury 
does  or  fails  to  result  in  death.  True,  the  policy  does  pur- 
port to  deal  with  both  loss  of  life  and  with  disability.    But 
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it  does  not  follow  that,  therefore,  the  exempting  clause 
deals  with  anything  more  than  disability.  And  if  the  only 
contract  exemption  is  confined  to  disability  caused  by  in- 
tentional injuries,  then  no  contract  relieves  as  to  death 
from  such  injuries.  And,  as  said,  no  law  stands  in  the  way 
of  collecting  insurance  on  the  death  of  a  murdered  insured, 
except  that„  if  the  murderer  be  the  beneficiary,  he  cannot 
be  the  recipient  of  the  payment.  We  must,  then,  settle 
whether  the  exempting  proviso  is  not  limited  to  disability 
caused  by  the  murder — to  what  is  suffered  from  the  crime 
during  the  time  in  which  the  victim  survives  the  attack. 
And  here  comes  into  action  the  elementary  rule  that,  in  con- 
struing such  exceptions,  the  court  will  deal  strictly  with 
the  insurer,  who  drafted  the  proviso,  and  \iall  resolve  all 
doubt  in  favor  of  payment. 

In  various  parts  of  the  policy,  death  and  specified  dis- 
abilities are,  in  terms,  differentiated.  There  is  specific  pro- 
vision as  to  whom  indemnity  for  loss  of  life  shall  be  pay- 
able in  certain  contingencies,  and  in  this  connection  it  is 
said  that  "all  other  indemnities  are  payable  to  the. insured." 
With  this  distinction  recognized  by  the  insurer,  it  still,  and 
in  terms,  limited  the  proviso  to  "disability."  It  may,  there- 
fore, well  be  said  that  no  exemption  from  payment  of  death 
loss  was  intended.  This  is  strict  construction,  but  is  de- 
manded by  the  law.  See  American  Ace.  Co,  v.  Carson, 
(Ky.)  30  S.  W.  879,  and  Rosenberry  \\  Fidelity  d  Cas,  Co,, 
14  Ind.  App.  625  (43  N.  E.  317).  The  contract,  construed 
in  entirety,  can  work  such  a  distinction  and  justify  such  a 
construction.  Allen  r.  Travelers  Prot,  Assn..^  1G3  Iowa  217. 
This  is  recognized  in  Brotcm  v.  United  States  Cas,  Co,, 
(Tenn.)  88  Fed.  38,  at  42.  But  in  that  ease,  the  proviso  ex- 
empts "from  the  result  of  intentional  injuries,"  and  the 
decision  is  that  such  wording  cannot  be  construed  to  mean 
that  the  exemption  is  limited  to  harm  from  the  injuries 
short  of  death.  In  Burnett  v.  Railway  0.  d  E,  Ace.  Assn., 
107  Tenn.  185  (64  S.  W.  18),  an  indemnity  policy  indemni- 
fied against  physical  injury  resulting  in  disabilities  de- 
scribed (up  to  a  certain  number  of  weeks),  and  provided 
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fnrther  that  death  should  immediately  terminate  liability. 
There  was  no  express  provision  as  to  death  and  payment 
therefor,  and  it  is  held  the  policy  did  not  insure  against 
death.    The  text  in  1  Corpus  Juris  466  declares  that: 

"A  provision  for  the  payment  of  a  weekly  indemnity  dur- 
ing the  period  of  total  disability  refers  to  the  condition  of 
a  living  person,  and  no  recovery  can  be  had  thereunder  for 
the  death  of  the  insured.*' 

And  see  Broum  v.  United  States  Cas.  Co.,  (Calif.)  95 
Fed.  935.  And  our  statute  (Section  3386,  Code  Supple- 
ment, 1918,)  makes  a  distinction  in  terms  between  death  and 
disability,  by  specifically  speaking  of  both.  It  first  deals 
with  cases  where  life  is  taken,  and  declares  that  no  bene- 
ficiary in  a  policy  payable  on  death  or  disability,  or  who 
procures  life  to  be  taken  or  procures  a  disability,  shall  take 
the  proceeds  of  the  policy;  next,  that  all  benefits  accruing 
to  such  beneficiary,  either  on  death  or  disability,  shall 
either  become  subject  to  distribution  among  the  other  heirs ; 
or,  if  it  be  a  case  of  causing  disability  merely,  the  bene- 
fits shall  be  paid  to  the  disabled  person. 

II.  The  statute.  Section  3386,  Code  Supplement.  1913, 
provides  for  a  reverter  to  the  estate  of  decedent,  if  he  be 
murdered  by  the  designated  beneficiary.    Such  reversion  is 

upheld  in  Schmidt  v.  Northern  lAfe  Assn., 

2-  ^„«rdw''Sr       ^^2  ^^^8-  ^^-     ^^  ^^^*  ^^^y  ^^  ^«  declared: 
benefldarv  "The    wife     (murderess    and    designated 

beneficiary)  cannot  recover,  because  it  is 
contrary  to  public  policy  to  allow  her  to  enforce  the  claim. 
But  this  pule  of  public  policy  ought  not  to  be  extended  so 
as  to  defeat  all  claims  on  the  policy." 

It  is  further  said  that,  though  public  policy  prevents  re- 
covery by  the  wife,  the  interest  in  the  benefits  to  which  the 
assured  was  entitled  from  the  ai;sociation  was  not  de- 
stroyed. It  expressly  approved  Cleaver  i\  Mutual  R.  F. 
L.  Asm,,  1  Q.  B.  Div.  (1892)  147.  There  it  was  held  that, 
notwithstanding  the  wife  murdered  her  husband,  and  was 
named  as  a  beneficiary  in  his  certificate,  and  though  she 
could  not  recover^  still  the  insurance  money  formed  a  part 
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of  the  husband's  estate,  and  could  be  recovered  by  his  a&- 
ministrator. 

2-a 

We  do  not  understand  that  appellee  challenges  the  rule 
formulated  by  what  has  just  been  said.  What  it  does  do,  is 
to  urge  an  avoidance. 

It  is  the  fact  that  the  Schmidt  case  is  but  an  application 
of  said  statute  provision.  And  the  statute  deals  with  none 
but  policies  of  insurance  and  certificates  of  membership 
issued  by  '^benevolent  associations  or  organizations."  It  is 
not  shown  that  appellee  is  such  association  or  organization, 
and,  on  the  contrary,  it  is  indicated  that  appellee  is  a  com- 
mercial enterprise.  But,  for  the  purposes  of  the  point  now 
to  be  considered,  it  suffices  that  there  is  failure  of  proof  as 
to  the  nature  of  defendant's  structure. 

Upon  these  premises,  appellee  makes  the  counter  point 
that  the  statute  does  Aot  apply  because  the  policy  sued 
upon  was  not  the  certificate  of  a  benevolent  association  or 
organization,  as  contemplated  in  Section  3386,  Code  Sup- 
plement, 1913. 

The  statute  reference  to  benevolent  associations  is  not 
a  casual  one.  It  intends  to  recognize  that  equitable  consid- 
erations enter  into  requiring  a  reverter,  in  the  case  of  a  cer 
tificate  issued  by  a  benevolent  organization.  It  is  pointed 
out  in  Schmidt  v.  Northern  Life  Assn.,  112  Iowa  41,  that 
designating  the  beneficiary  in  such  a  certificate  is  an  act 
revocable  at  the  pleasure  of  the  insured  member;  that, 
therefore,  no  beneficiary  can  have  a  vested  interest  until 
the  insured  dies;  that  sentence  of  life  imprisonment  is  not 
generally  recognized  in  this  country  to  create  civil  death; 
that,  therefore,  all  the  named  beneficiaiy  has,  while  insured 
lives,,  is  a  mere  expectancy;  that  if,  for  any  reason, 
such  beneficiary  cannot  take  at  the  death,  equity  creates 
the  condition  of  unenforcible  trust,  or  lapse  of  legacy, — 
equal  to  a  case  of  no  beneficiary's  having  been  named, — ^and 
the  trust  fund  goes  to  those  who  would  take,  had  no  bene- 
ficiary been  designated  (citing  Rindge  v.  New  England  M, 
A.  Soc,  146  Mass.  286   [15  N.  E.  628],  and  Newman  v. 
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Covenant  Mut  Ins.  Assn.,  76  Iowa  61).  Again,  the  Schmidt 
case  grounds  itself  on  th.e  doctrine  that,  in  the  case  of  felo- 
nious killing  by  the  named  beneficiary  in  the  certificate  of 
a  benevolent  association,  there  exists  a  fund  created  by  the 
payments  made  by  the  insured  for  the  benefit  of  himself  and 
others  in  his  class,  and  that,  if  such  trust  fails,  a  resulting 
trust  arises  in  favor  of  him  who  made  such  payments,,  or  of 
his  estate.  In  this,  it  is  squarely  supported  by  1  Bacon  on 
Benefit  Societies  (2d  Ed.),  Sec.  243  a,  and  Bancroft  v.  Rus- 
sell, 157  Mass.  47  (31  N.  E.  710). 

2-b 

Clearly,  tien,  Section  3386,  Code  Supplement,  1913,  con- 
trols nothing  but  policies  issued  by  an  association  named  in 
the  statute.  Defendant  is  not  shown  to  be  such  association. 
Therefore,  the  statute  gives  plaintiffs  no  right  to  recover. 
And,  if  the  statute  is  exclusive, — if  it  amounts  to  a  declara- 
tion that  there  shall  be  no  reverter  to  the  estate  unless  the 
certificate  is  that  of  a  benevolent  association, — then  plain- 
tiffs may  not  recover  in  any  form  of  action.  We  are  of 
opinion  the  statute  is  not  exclusive;  that  it  does  no  more 
than  single  out  and  emphasize  as  to  certificates  of  benevo- 
lent associations,  and  make  rules  as  to  reverter  on  such. 

III.  But  does  it  follow  there  must  be  a  reversal?  An 
appellant  may  have  good  grounds  for  reversal,  and  fail  be- 
cause he  presents  none  but  untenable  ones.    In  other  words, 

the  presentation  may  lose  an  appeal.     We 

5-  errob^^*^       shall  not  cite  cases  for  the  proposition  that 

^Soot*^^  appellant  must  stand  or  fall  by  his  "brief 

prejudice.  points."    He  has  but  one  on  the  vital  point. 

It  is  this: 

"Administrators  can  recover  on  a  policy  where  the  bene- 
ficiary has  become  disqualified  from  receiving  under  policy. 
Section  3386^  Code  Supplement,  1913.  Schmidt  r.  Northern 
Life  Assn.,  112  Iowa  41."  In  the  argument  in  extenso,  this 
Vpoint"  is  interpreted  by  quoting  said  statute,  to  establish 
the  basis  for  recovery.  We  have  said  that  the  statute  gives 
no  right  to  recover.     That  position  is  one  of  the  grounds 
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of  the  snstaiBed  motion  to  direct  verdict  for  defendant. 
As  the  court  rightly  sustained  this  one  ground,  it  is  im- 
material now  whether  it  erred  in  sustaining  any  or  all  of 
the  others.  It  follows  there  must  be  an  affirmance.  But  it 
is  without  prejudice  to  amending  on  remand  by  asserting 
a  right  to  recover  not  ba^ed  on  said  statute,  or  bringing 
new  suit  not  based  on  said  statute.  We  hold  that  the  judg- 
ment appealed  from  should  be  deemed  not  in  bar  but  in 
abatement;  wherefore,  we  modify  and  affirm  at  cost  of  ap- 
pellant.— Modified  and  affirmed. 

Weaver,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


I.  F.  Klemm,  Appellant,  v.  J.  L.  Adair,  Appellee. 

FAIjSE  IMPBISOMTMENT:  Proximate  Cause.  Evidence  reviewed, 
and  held  wholly  insufficient  to  present  a  jury  question  on  the 
issue  whether  defendant's  conduct  was  the  proximate  and  ef- 
ficient cause  of  the  arrest  of  plaintiff. 

Appeal    from    Des    Moines    Municipal    Court. — ^Thos.    L. 

Sellers^  Judge. 

October  2,  1920. 

The  plaintiff  charged  that  defendant  instigated  the  ar- 
rest of  the  plaintiff ;  that  he  was  arrested  and  jailed,  though 
innocent.  Actual  and  exemplary  damages  are  prayed.  A 
verdict  was  directed  for  defendant.  Plaintiff  appeals. — 
Affirmed. 

C.  0.  Putnam  and  Judson  E.  Piper,  for  appellant. 

F.  T.  Van  Liew,  for  appellee. 
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Saunqbr^  J. — I.  On  the  evening  of  the  day  of  the  al- 
leged imprisonment,  appellant  was  at  his  home,  and  a  Ford 
car,  belonging  to  his  brother,  and  which  appellant  had  been 
driving,  was  standing  in  front  of  his  house.  Defendant  had 
a  notion  that  this  was  a  car  that  had  been  stolen  from  him, 
and  finally  got  an  officer  to  come  to  the  place,  and  the  of- 
ficer looked  the  car  over  with  a  flashlight.  The  car  was 
finally  taken  to  the  police  station.  That  came  about  as  fol- 
lows: The  officer  reported  its  presence  to  police  head- 
quarters, informing  the  captain  that  it  was  there  in  the 
street  without  tail  light  or  number,  on  the  wrong  side  of 
the  street,  and  with  a  key  in.  The  captain  responded  he 
would  send  a  car  up  to  pull  this  car  in,  if  he,  the  officer, 
would  then  drive  it.  The  captain  sent  the  police  wagon  up. 
Defendant  and  the  officer  were  still  present  on  the  scene 
when  the  police  wagon  arrived.  The  officer  then  hitched 
onto  it,  and,  on  his  invitation,,  defendant  rode  to  the  station 
with  him,  and,  on  reaching  the  station,  the  two  men  went 
into  the  captain's  office.  The  plaintiff  discovered  that  the 
car  had  been  removed.  He  called  the  station,  and  advised 
the  officers  that  his  car  had  been  taken.  He  was  told  to 
come  to  the  station  and  see  about  it.  He  says  he  thought 
it  over,  and  concluded  he  could  be  safe  by  doing  this  in  the 
morning,  and  then  returned  to  bed.  After  he  was  there  a 
few  minutes,  a  policeman  came,  and  told  him  that  he  was 
wanted  to  go  to  the  station.  He  put  on  his  clothes,  and, 
when  he  reached  the  street,  he  found  the  defendant  outside. 
They  all  waited  until  the  police  wagon  came,  and  then  the 
three  went  in  it  to  the  station.  When  the  car  was  first 
brought  in,  the  captain  attempted  to  find  the  plaintiff's  resi- 
dence by  the  telephone  book.  At  this  point,  an  officer  told 
the  captain  he  was  going  in  that  direction,  and  thereupon 
was  told: 

'TTou  go  up  there  and  see  if  you  can  find  this  m^n, 
Klemm.  It  seems  funny  he  wouldn't  come  doAvn.  There  is 
something  wrong  about  this  matter," — or  something  like 

that. 

It  was  on  this  direction  that  Klemm  was  gotten  out.  of 
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William   Pickens,   Appellee,    v,    Milwaukee    Mechanics 

Insurance  Company,  Appellant. 

■ 

INSUBANCE:     Action  on  Policy — Incendiarism — ETldence.     On  the 

1  issue  whether  the  insured  and  his  renter  had  feloniously  burned 
the  insured  premises  and  contents,  witnesses  should  be  per- 
mitted to  testify:  (1)  That  one  of  the  alleged  conspirators  had 
been  seen  to  leave  the  premlBes  shortly  before  the  fire;  (2) 
that,  when  one  of  the  parties  moved*  shortly  before  the  fire»  to 
the  premises  in  question,  he,  possessed  and  took  with  him  but 
a  trifling  amount  of  furniture;  and  (3)  (there  being  relevant 
counter  testimony)  that  gasoline  was  not  suitable  for  mixing 
with  paint,  and  that.  If  it  had  been  so  used,  the  .smell  there- 
from would  have  disappeared  in  a  short  time. 

TBIAL:     Nonassumption    of    Agency.    Instructions    reviewed,    and 

2  held  not  to  assume  that  a  named  party  was  an  agent. 

INSURANCE:     What  Constitutes  "Soliciting"   Agent.     Testimony 

3  that  a  party  solicited  and  secured  an  application  for  insurance,* 
collected  the  premium,  delivered  both  to  the  recording  agent 
of  the  company,  and  that  the  recording  agent  issued  a  policy 
thereon  and  delivered  It  to  the  solioitlng  party,  who,  in  turn, 
delivered  it  to  the  insured,  Justifies  a  jury  in  finding  that  said 
soliciting  party  was,  under  Sec.  1749,  Code,  1897,  the  soliciting 
agent  of  the  company,  even  though  such  party  was  not,  in  fact, 
in  the  employ  of  the  company,  and  received  no  compensation 
from  the  company. 

APPEAL  AND  EBBOB:     Misconduct — ^Reversal  on  Other  Grounds. 

4  Alleged  misconduct  on  the  part  of  counsel  for  the  prevailing 
party  will  not  be  passed  on,  when  a  reversal  is  ordered  on 
other  grounds. 

Appeal  from  Wapello  District  Court, — C.  W.  Vermilion, 

Judge. 

October  2,  1920. 

Appellee^  plaintiff,  has  verdict  and  judgment  on  a  fire 
policy  issued  by  defendant.    It  appeals. — Reversed. 
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Jnques,  Tiadale  d  Jaques,  for  appellant. 

W,  W,  Epps  and  A,  Wr  Enoch,  for  appellee. 

Salinger^  J. — I.  It  was  one  theory  of  the  defendant 
that  plaintiff  and  his  renter,  Hammersley,  had  jointly 
burned  the  property  insured  by  plaintiff.  The  property  was 

bought  on  contract,  and  for  |500   (and  in- 

'    icSoS^'^on''       ^^^^^  *^^  11,200).     It  burned   within  two 

oendiariflin  •       weeks  after  the  insurance  was  effected.    At 

evidence.  this  time,  Only  |20  of  the  purchase  price  had 

been  paid.  But  plaintiff  claims  he  had  added 
improvements  in  |309.30.  As  to  one  incriminating  cir- 
cumstance, appellant  is  in  error.  While  Curran  did  say 
that  plaintiff  advised  him  of  the  fire  on  the  night  of  July 
4th,  and  before  there  was  a  fire,  Curran  corrected  this,  on 
cross-examination,  by  stating  that,  after  refreshing  his 
recollection,  he  desired  to  say  that  this  talk  was  on  the  day 
after  the  fire  had  occurred.  In  addition  to  what  has  been 
so  far  set  forth,  there  was  testimony  that  plaintiff  went  to 
insurance  agent  Curran,  and  procured  insurance  on  the 
Hammersley  household  goods,  first  stating  he  wanted  |500, 
and  finally  getting  Curran  to  make  it  f 800,  and  paying  the 
premium  on  this  insurance.  There  is  a  claim  that  this  was 
gross  over-insurance;  that  the  property  insured  for  Ham- 
mersley consisted  only  of  a  bed  and  stove.  On  the  other 
hand,  Curran  testifies  that  he  wanted  to  see  the  goods,  and 
"looked  in  there,"  and  saw  there  was  an  average  amount  of 
household  goods,  and,  after  satisfying  himself,  he  then  told 
them  he  would  issue  the  policy ;  that : 

"I  satisfied  myself,  when  I  looked  in  there,  that  there 
was  an  average  amount;  of  household  goods  for  the  amount 
of  the  policy." 

A  sear  neighbor  testified  that  the  fire  which  burned  the 
house  insured  by  plaintiff  did  not  start  until  2  o'clock  in 
the  morning  of  July  5th.  The  house  smelled  of  gasoline  at 
10  o'clock  of  that  night.    Plaintiff  testified  he  poured  gaso- 
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line  in  some  paint  he  put  on  the  house,  several  days  before 
the  fire. 

On  the  issue  of  this  alleged  joint  incendiarism,  defend- 
ant made  proferts,  to  which  objection  was  sustained.  Some 
of  these  rulings  were  so  clearly  right  that  we  will  not 
lengthen  this  opinion  by  setting  them  out. 

As  to  other  proferts :  A  witness  said  that  he  saw  some- 
one driving  away  from  or  from  tlie  direction  of  the  house, 
at  about  10  o'clock  of  the  night  of  the  fire.  It  would  seem 
that  proferjt  to  show  that  it  was  Hammersley,  was  rejected. 
Defendant  offered  to  prove  by  the  witness  J.  A.  Underwood 
that  he  knows  Hammersley y,  knew  when  he  moved  away  to 
Rutledge,  and  that  he  didn't  take  very  much  with  him ;  took 
a  bed  and  a  stove  and  a  few  other  small  articles.  Offered  to 
prove,  further,  that  Hammersley  did  not  have  anywhere  near 
$800  worth  of  furniture;  that  all  he  had  was  some  cheap 
furniture,  such  as  is  used  by  fishermen  and  clammers.  De- 
fendant also  offered  to  prove  that  gasoline  was  not  a  proper 
ingredient  to  use  to  thin  paint;  and  that,  if  it  had  been 
used,  the  smell  would  have  disappeared  in  three  hours ;  and 
that  it  could  not  be  smelled  in  20  to  25  feet  away. 

We  hold  that  all  these  rejected  offers  dealt  with  relevant 
and  proper  circumstantial  evidence,  and  that  the  objections 
to  each  of  these  proferts  should  have  been  overruled. 

II.  The  defendant  pleaded  in  avoidance  several  pro- 
visions of  the  policy,  and  averred  that  their  violation  by 
plaintiff  defeated  his  right  to  recover.    The  court  charged, 

and  on  this  appeal  it  is  the  law  of  the  case, 

■    I^\tmption°""     ^^^^  plaintiff  could   not  recover  unless  he 
of  agency.         had  showu  by  a  preponderance  "that  said 

provisions  of  the  policy  were  waived  by  the 
defendant  company."  The  only  alleged  waiver  submitted 
was  conduct  and  knowledge  of  one  Lundgren,  claimed  by 
plaintiff  to  have  been  the  agent  of  the  defendant.  This  in- 
volved having  the  jury  pass  on  whether  Lundgren  was  such 
agent.  On  that  point,  there  was  the  following  instruction : 
"If,  at  the  time  said  policy  was  issued  by  the  defendant 
company  or  its  agents,  said  company,  or  its  agents  solicit- 
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ing  said  insurance  or  taking  the  application  therefor,  if 
any,  was  informed  by  plaintiff  of  the  true  character  and 
extent  of  plaintiff's  interest  in  said  insured  property,  and 
the  tme  circumstances  of  his  title  and  ownership  thereof, 
and  of  the  character  of  the  lien  thereon,  then  the  defendant 
would  be  held  to  have  waived  the  above-mentioned  pro- 
visions of  the  policy." 

If  this  were  all,  it  might  well  be  claimed,  as  appellant 
does  claim,  that  the  jury  was,  in  effect,  instructed  that 
Lundgren  was  an  agent  of  defendant,  and  that  his  knowl- 
edge, at  the  time  he  is  alleged  to  have  taken 
^*  wiS'^consti-  ^®  application,  was  chargeable  to  the  de- 
Sg^  agent^"'     '^^d*"^*-    ^^^  whsX  has  been  adverted  to  is 

not  all.  Immediately  following,  in  the  same 
instruction,  is  a  definition  of  what  is  by  statute  made  a 
soliciting  insurance  agent.  This  is,  in  turn,  followed  by  a 
charge  that  the  jury  was  to  say  whether  Lundgren  was 
shown  by  a  preponderance  to  have  been  such  an  agent. 

We  hold  that  the  charge  is  not  vulnerable  to  the  attack 
that  it  assumes  the  existence  of  a  matter  in  dispute. 

III.  Another  complaint  of  this  instruction  is  that  there 
was  no  evidence  upon  which  to  give  it;  that  there  is  no 
testimony  that  Lundgren  had  any  authority  to  represent 
defendant.  The  same  point  was  raised  by  the  overruled 
motion  to  direct  verdict  for  defendant. 

The  appellee  says  there  was  sufficient  evidence  to  take 
the  issue  of  agency  to  the  jury,  and  claims  this  is  so  because 
there  was  the  following  evidence :  Cresswell  ^  Grube  were 
the  recording  agents  of  defendant  in  Ottumwa.  Lundgren 
solicited  this  policy,  collected  the  premium,  turned  it  to 
Cresswell  &  Grube ;  they  acted  on  his  knowledge,  issued  the 
policy,  delivered  it  to  Lundgren,  and  he  delivered  it  to  Pick- 
ens, and  Lundgren  was  paid  for  his  services.  Appellee  says 
Lundgren  is  shown  to  be  the  snbagent,  solicitory  or  clerk  of 
defendant  agency  Cresswell  &  Grube,  by  his  own  testimony, 
which  shows  that  he  left  a  memorandum  on  the  table  at  the 
office  of  Cresswell  &  Grube,  received  the  premium  for  the 
policy  from  Pickens,  paid  it  to  Cresswell  &  Grube,  received 
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the  policy  from  Cresswell  &  Qrube,  and  delivered  it  to 
Pickens.  The  undisputed  testimony  is  that,  at  the  time 
Lundgren  claims  to  have  taken  the  application  involved  in 
this  case,  he  was  taking  orders  for  groceries,  and  he  testi- 
fied, also:    • 

"I  was  working  for  Cresswell  &  Grube,  and  not  for  any 
insurance  company  they  represented,  and  particularly  the 
Milwaukee  Mechanics  Insurance  Company." 

Statute  and  case  law  combine  against  our  sustaining 
the  irontention  of  the  appellant,  and  prohibit  us  from  hold- 
ing that,  as  matter  of  law,  there  is  no  evidence  that  Lund- 
gren was  such  agent  as  that  his  knowledge  of  the  state  of 
the  title,  etc.,  bound  the  appellant.  Section  1749  of  the 
CJode  provides  as  follows : 

''Any  person  who  shall  hereafter  solicit  insurance  or 
procure  application  therefor  shall  be  held  to  be  the  solicit- 
ing agent  of  the  insurance  company  or  association  issuing 
a  policy  on  such  application  or  on  a  renewal  thereof,  any- 
thing in  the  application,  policy  or  contract  to  the  contrary 
notwithstanding." 

A  statute  in  substance  like  this  one  was  construed  in 
Betmett  v.  Council  Bluffs  Ins,  Co,,  70  Iowa  600.  There  it 
was  held  that,  by  reason  of  this  statute,  if  an  accredited 
agent  of  an  insurance  company  sent  his  clerk  to  solicit  in- 
surance, so  much  was  not  a  prohibited  delegation  of  power, 
whatever  may  be  said  of  delegating  to  such  a  clerk  the 
power  to  pass  upon  the  application.  In  the  Bennett  case, 
as  here,  the  delegation  of  power  and  the  action  of  the  clerk 
were  not  known  to  the  insurance  company.  And  this  court 
said: 

''But  suppose  the  application,,  so  filled  up  and  signed, 
is  presented  to  the  company,  and  it  issues  a  policy  thereon, 
and  receives  the  premium.  Is  it  not  bound  thereby,  even 
if  it  does  not  know  who  procured  the  application?  We 
think  a  policy  so  issued  would  be  a  valid  contract  of  insur- 
ance. If  material,  the  company  was  bound  to  know  who  the 
agent  was,  and  without  doubt  could  be  compelled  to  pay  the 
loss,  if  one  occurred.    The  statute  should  be  construed,  we 
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think,  as  embracing  any  case  where  a  policy  has  been  is- 
sued upon  an  application;  and  whoever  procures' such  ap- 
plication must  be  regarded  as  the  soliciting  agent  of  the 
company  issuing  the  policy." 

It  is  further  said  that,  at  any  rate,  the  accredited  agent 
who  issued  the  policy  binds  the  insurer  with  his  knowledge, 
and  that,  in  the  Bennett  case,  the  accredited  agent  neces- 
sarily knew,  since  he  had  sent  his  clerk  to  procure  an  ap- 
plication, that  the  application  returned  had  been  solicited 
by  the  clerk.  And  finally,  it  is  said  that  the  defendant  com- 
pany was  bound  to  know  who  procured  the  application,,  be- 
cause its  accredited  agent  (as  here)  had  that  knowledge 
when  he  issued  the  policy,  and  the  defendant  company  was 
charged  with  knowledge  obtained  by  this  clerk,  while  solic- 
iting and  obtaining  the  application.  The  Bennett  case  has 
approval  in  Dodge  i?.  Chmin  Shippers  Mut.  F,  Ins.  Co.,  176 
Iowa  316,  330.  Gases  to  like  effect  also  have  approval  there, 
to  wit:  London  &  L.  Ins.  Co.  v.  Oerteisen,  106  Ky.  815  (51 
S.  W.  617),  and  Indiana  Ins.  Co.  v.  EartwUl,  123  Ind.  177 
(24  N.  E.  100). 

The  court  did  not  err  in  submitting  as  a  question  of  fact 
whether  Lundgi:iBn  was  such  agent  as  that  knowledge 
acquired  by  him  bound  the  defendant. 

IV.  There  is  complaint  that  counsel  for  the  prevailing 
parties  was  guilty  of  prejudicial  misconduct.  Since  there 
must  be  a  reversal  without  reference  to  whether  this  charge 

is  or  is  not  well  founded,  we  treat  the  com- 
^'  '^ROK^  ^^^  plaint  as  a  moot  one,  under  the  rule  in  Davis 
misconduct:       ^,,  Hansen,  187  Iowa  583. 

reversal   on  ' 

other  For  the  reasons  stated  in  Division  I,  the 

groands.  ' 

judgment  appealed  from  must  be — Reversed. 
WisiiVER,  C.  J.,  Evans  and  Preston^  JJ.,.  concur. 
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Quaker  Oats  Company^  Appellant,  v.  George  Kidman  et  al., 

AppelleeB. 

FRAUDS,  STATUTE  OF:     Oral  Testimony  of  Vendor  to  Proye  Omi- 

1  tract.  The  oral  testimony  of  vendor  that  he  had  neither  sold 
certain  personal  property  to  plaintiff  nor  authorized  another 
person  to  sell  it  for  him  is  conclusive — ^may  not  be  contradicted. 

PLEABINa:     Refusal  of  Unnecessary  Amendment.    Complaint  may 

2  not  be  made  of  the  refusal  of  an  unnecessary  amendment. 

* 
Appeal  from  Buena  Vista  District  Court, — Jambs  DbLand, 

Judge. 

October  2,  1920. 

Action  for  damages  resulting  from  the  allied  breach 
of  an  oral  contract  for  the  sale  of  corn.  By  direction  of 
the  court,  the  jury  returned  a  verdict  in  favor  of  defendant, 
and  plaintiff  appeals  from  a  judgment  thereon  for  costs. — 
Affirmed. 

Healy  d  FaviUe,  for  appellant. 

E,  M.  Duroe  ajid  Bailie  d  Edson,  for  appellees. 

Per  Curiam. — T.  The  defendant  Hartung  leased  cer- 
tain premises  from  his  codefendant  for  the  year  1916  by 
written  lease,  agreeing  to  pay  as  rental  two  fifths  of  the 

crop  grown.    In  the  fall,  he  gathered  about 

^'  Statute  op-     h^^^  bushels  of  com  from  said  premises, 

oral  testi-         and  placed  the  same  in  a  crib  thereon,  with- 

mony  of  ven-  *  ' 

^or^to^prove     ^^t  division.     Plaintiff  alleged  in  its  peti- 
tion that,  on  or  about  January  18,  1917,  de- 
fendant Hartung  orally  sold  the  corn,  in  pursuance  of  an 
agreement  and  arrangement  between  said  defendants^  an- 
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thorizing  such  sale.  Only  810  bushels  of  the  com,  for 
which  Hartung  was  paid  the  agreed  price  of  88  cents  per 
bushel,  were  delivered. 

It  is  further  alleged  in  plaintiff's  petition  that  it  expects 
to  prore  the  terms  of  the  alleged  oral  contract  by  the  testi- 
mony of  the  defendants  and  each  of  them.  Hartung  made 
no  apx>earance,  but  Kidman  filed  an  answer,  denying  the 
allegations  of  plaintiff's  petition,  and  admitted  that  Har- 
tung sold  certain  corn  to  the  plaintiff  in  January,  1917,  for 
immediate  delivery,  but  alleged  that  the  contract  pleaded 
was  void,  under  the  statute  of  frauds. 

The  defendant  Kidman;  called  as  witness  on  the  part 
of  the  plaintiff,  admitted  that  he  was  the  owner  of  two 
fifths  of  the  corn  raised  upon  the  leased  premises  and 
placed  in  the  crib  from  which  the  810  bushels  were  taken, 
and  that  it  Was  agreed  between  himself  and  Hartung  that 
they  would  sell  the  corn  together ;  but  denied  that  he  either 
sold  the  com  to  plaintiff  or  authorized  his  codefendant  to 
do  BO.  Whereupon,  counsel  for  plaintiff  called  the  defend- 
ant Hartung  as  a  witness,  and  sought  to  prove  by  him 
that  Kidman  authorized  him  to  sell  his  share  of  the  corn 
to  plaintiff,  and  that  he  acquiesced  in-  such  sale.  This  tes- 
timony was,  however,  excluded,  upon  objection  of  counsel 
for  defendant.  The  written  lease  required  the  tenant  to  de- 
liver the  landlord's  share  of  the  grain  to  market. 

Counsel  for  plaintiff^  also  sought  to'  show  by  one  Lee 
that  the  defendant  Kidman  orally  admitted  that*  Hartung 
had  sold  the  corn  for  him.     This  testimony  was  also  ex 
duded.     Counsel  for  appellant  contends  that  the  offered 
testimony  should  have  been  received. 

Section  4625  of  the  Code  provides: 

"Except  when  otherwise  specially  provided,  no  evidence 
of  the  following  enumerated  contracts  is  competent,  un- 
less it  be  in  writing  and  signed  by  the  party  charged  or  by 
his  authorised  agent:  (1)  Those  in  relation  to  the  sale  of 
personal  property,  When  no  part  of  the  property  is  delivered 
and  no  part  of  the  price  is  paid  ;*♦*'> 

Code  Section  4626  provides  certain  exceptions  to  the 
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above  statute^  and  Code  Section  4627,  that  the  same  shall 
not  prevent  enforcement  of  contracts  not  denied  in  the 
pleadings,  except  in  cases  wherein  it  is  sought  to  enforce 
a  contract,  or  to  recover  damages  for  the  breach  thereof, 
against  some  person  other  than  the  maker.  Section  4628 
of  the  Code  further  provides  that ; 

'^The  oral  evidence  of  the  maker  against  whom  the  un- 
written  contract  is  sought  to  be  enforced  shall  be  compe- 
tent to  establish  the  sajne." 

Plaintiff  relies  upon  the  latter  provisions  of  the  statute. 
We  have  repeatedly  held  that,  if  the  plaintiff  relies  upon 
the  testimony  of  the  defendant  to  establish  the  alleged  oral 
contract,  he  must  prove  the  same  thereby,  and  cannot  con- 
tradict or  supplement  the  same  by  the  testimony  of  other 
witnesses.  In  such  case,  the  testimony  of  the  adverse  party 
must  be  su£9cient  in  itself.  Auter  v.  Miller,  18  Iowa  405; 
Thorn  d  Stein  v,  Moore,  21  Iowa  285 ;  Mighell  v.  Dougherty, 
86  Iowa  480;  Burnside  d  Co.  v,  Rawson  d  Co.,  37  Iowa 
639;  Johnson  v.  HoUand,  124  Iowa  157;  Marks  v.  MoOookin, 
127  Iowa  716 ;  Olaen  v.  Peregoy  d  Moore  Co.,  182  Iowa  889. 

It  is  true  that  counsel  for  plaintiff  offered  to  prove  by 
Hartung  that  Kidman  authorized  him  to  sell  the  corn;  but 
this  testimony,  if  received,  would  have  flatly  contradicted 
the  testimony  of  the  latter.    This  was  not  permissible. 

II.  It  is,  however,  further  argued  by  counsel  for  ap- 
pellant that  the  objections  offered  to  the  excluded  testimony 
were  not  sufficiently  specific.  It  is  true  that  some  of  the 
objections  were  general,  but  considered  as  a  whole,  they 
fulfy  disclose  the  specific  grounds  upon  which  the  same 
were  based.  Neither  counsel  for  plaintiff,  nor  the  court 
was  misled  by  the  failure  of  counsel  to  state  specifically 
the  grounds  thereof. 

III.  Plaintiff  offered  in  evidence  a  letter,  identified- 
as  having  been  written  by  defendajit's  attorney,  which,  it 
is  claimed,  admitted  the  oral  contract  relied  upon.     The 

letter  was  excluded,  upon  the  objection  of 

^'   pefusai^oi         counsel  for  defendant;  whereupon  plaintiff 

aSiendmwit       tendered,  and  requested  permission  to  file, 

an  amendment  to  its  petition,  alleging  that 
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the  defendaiit  admitted  the  alleged  contract  in  writing, 
basing  the  same  upon  the  letter  referred  to.  The  court 
refused  permission  to  file  the  amendment.  The  ruling  of 
the  court  excluding  the  letter  and  refusing  to  permit  the 
filing  of  the  offered  amendment  is  complained  of  by 
counsel  for  appellant.  It  appears  from  the  record  that 
plaintiff's  attorney  wrote  a  letter  to  defendant  Kidman,  in 
reference  to  the  sale  of  the  com,  and  that  he  gave  the  letter 
to  his  attorney,  requesting  that  it  be  given  attention.  The 
letter  in  question  was  written  by  defendant's  attorney,  in 
response  thereto.  The  offered  letter  was  not  called  to  the 
attention  of  defendant,,  nor  was  he  asked  to  testify  that  he 
authorized  his  attorney  to  make  admissions  for  him,  or 
that  he  knew  the  contents  thereof.  The  letters  are  not  set 
out  in  the  record.  Whether,  if  defendant's  attention  had 
been  called  to  the  letter,  and  he  had  admitted  that  the  al- 
leged admission  was  authorized  by  him,  it  would  have  been 
admissible  as  part  of  his  testimony,  relied  upon  to  establish 
the  01^1  contract,  is  not  involved ;  but  see  Olaen  v.  Peregoy 
d  Moore  Co,,  supra.  If  it  were  thus  admissible,  the  offered 
amendment  was  unnecessary.  It  does  not  purport  to  set  up 
a  new  cause  of  action.  The  record,  therefore,  does  not  pre- 
sent error  in  the  ruling  of  the  court  excluding  the  letter,  or 
denying  permission  to  file  th^  amendment. 

IV.  As  stated  above,  the  corn,  when  gathered,  was 
placed  in  a  crib  without  division.  Plaintiff  was  the  owner 
of  three  fifths,  and  the  defendant  of  two  fifths  thereof.  It 
was  agreed  between  them  that  they  would  sell  the  corn  to- 
gether. Plaintiff  sought,  by  the  testimony  of  Hartung„  to 
prove  an  agreement  to  own  and  dispose  of  the  corn  in 
partnership,  but  this  testimony  was  excluded  by  the  court. 

Kidman  admitted  that  the  parties  were  to  sell  the  com 
together,  but  denied  specifically  that  Hartung  had  author- 
ity  to  sell  his  share.  This  testimony,  under  the  holding  of 
the  cases  cited  supra,  could  not  be  contradicted  by  the  tes- 
timony of  other  witnesses.  It  is  not  claimed  that  the  evi- 
dence elicited  is  sufficient  to  entitle  it  to  recover.    We  find 
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no  reversible  error  in  the  record,  and  the  judgment  of  the 
court  below  is — Affirmed. 


State  of  Iowa,  Appellant,  v.  Joe  T.  Law,  Appellee 

CONSPIBACT:  Adultery.  An  agreement  to  commit  an  offense 
which  can  only  be  committed  by  the  concerted  action  of  two 
persons,  i.  e.,  adultery,  does  not  constitute  an  indictable  con- 
spiracy. 

Appeal    from    Polk    District    Court. — ^Joseph    E.    Meyer^ 

Judge. 

October  2,  1920. 

ft 
A  DEMURRER  to  an  indictment  charging  the  defendant 

with  the  crime  of  conspiracy  to  commit  adultery  with  one 

Clara  Watts   was   sustained^    and   the   State   appeals. — 

Affirmed, 

■ 

H.  M.  Havner,  Attorney  General,.  F.  C.  Davidson,  As- 
sistant Attorney  General,  for  appellant. 

C.  C  Putnam,  for  appellee. 

Stevens,  J.~^The  ground  of  the  demurrer  is  that  the  inr 
dictment  which  charged  the  defendant,  a  married  man, 
with  conspiring,  confederating,  and  agreeing  with  one  Clara 
Watts  to  meet  together  in  a  room  of  a  hotel  in  Des  Moines, 
Iowa,  for  the  purpose  of  committing  adultery,  does  not  al- 
lege a  criminal  offense.  The  consummation  of  the  act  is 
also  alleged.  No  third  party  is  involved.  The  prosecution 
is  based  upon  Section  5059  of  the  Code  of  1897. 

The  precise  question  presented  has  not  been  passed  upon 
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by  this  conrt,  but  has  been  before  the  courts  of  other  juris- 
dictions. So  far  as  we  are  advised,  they  have  uniformly 
held  that  an  agreement  to  commit  an  offense  which  can  only 
be  committed  by  the  concerted  action  of  two  persons  does 
not  amount  to  a  conspiracy.  Shannon  v.  Commonioealth, 
14  Pa.  226 ;  Miles  v.  State,  58  Ala.  390 ;  State  v.  Huegin,  110 
Wis.  189  (85  N.  W.  1046) ;  Tfiomas  v.  United  States,  156 
Fed.  897;  United  States  v\  Dietrich,  126  Fed.  664;  United 
States  17.  New  York  Cent,  d  H.  R.  R.  Co.,  146  Fed.  298; 
United  States  v.  Burke,  221  Fed.  1014.  To'  the  same  effect, 
see  2  Wharton  on  Criminal  Law  (11th  Ed.),  Section  1602. 
The  crimes  most  frequently  referred  to  as  coming  within 
the  class  designated  are  adultery,  bigamy,  incest,  and  duel- 
ing. An  implied  recognition  of  this  rule  is  contained  in 
State  V.  Clemensony  123  Iowa  524.  Agreements  between  a 
victim  and  another  person  to  produce  an  abortion,  and  for 
the  transportation  of  a  female  from  one  state  to  another 
for  the  purpose  of  prostitution,  are  cited  by  the  attorney 
general  as  analogous  in  principle  to  the  case  at  bar;  but 
the  court,  in  United  States  v.  Holte,  236  U.  S.  140,  in  which 
the  accused  was  charged  with  having  conspired  with  an- 
other person  for  her  transportation  from  Illinois  to  Wiscon- 
sin for  the  purpose  of  prostitution,  specifically  recognized 
the  principle  above  stated.  The  act  of  producing  an  abor- 
tion may  be  committed  by  a  pregnant  woman  upon  herself, 
without  the  concurrence  or  concerted  action  of  another  per- 
son,, but  the  crime  of  adultery  is  possible  only  by  the  con- 
certed action  of  two  persons.  In  such  case,  the  agreement 
between  the  parties  is  a  part  of  the  offense  itself.  If,  how- 
ever, the  agreement  charged  is  between  several  persons,  and 
is  to  cause  the  offense  to  be  committed  by  others,  or  between 
a  member  of  the  combination  and  a  person  outside  of  it„  it 
may  amount  to  a  conspiracy.  State  v,  Clemenson,  supra. 
The  agreement  charged  in  the  indictment  is  limited  to  the 
defendant  and  the  woman  with  whom  the  unlawful  act  was 
committed.  There  was  no  participation  therein  by  a  third 
person.  In  harmony  with  the  uniform  course  of  judicial 
decisions,  we  hold  that  the  indictment  does  not  charge 


912  Vbbder  v.  Vbbdbr  [189  Iowa 

crime.    Thie  d^nurrer  was,  therefore,  properly  sustained. — 
Affirmed. 

Weaver,  C.  J.,  Ladd  and  Arthur,  JJ.,  concur. 


Dora  Veeder^  Appellant,  v.  Fred  C.  Veedbr^  Appellee. 

DIVOBCIi:    ImpossibUity    of     Obtaining     Corroboration.    Corrobo- 

1  ration  of  the  truth  of  the  assigned  ground  for  divorce  must  be 
produced,  even  though,  from  the  very  nature  of  the  wrongful 
act,  it  may  be  practically  impossible  to  obtain  such  corrobo- 
ration.   So  held  as  to  a  charge  of  excessive  sexual  Indulgence. 

DIVOBCE:     Untrue    but    Justifiable    Accusations.    Accusations    of 

2  misconduct  which  are  untrue  in  fact,  but  made  in  good  faith 
and  in  the  reasonable  belief  of  their  truth,  are  not  grounds  for 
divorce,  even  though  accompanied  by  a  measure  of  abuse  and 
threats  prompted  by  such  Justifiable  belief. 

DIVOBCE:     Bad  Faith  in  Consummating  Marriage — Effect.    Enter- 

3  ing  into  the  marriage  relation  in  bad  faith,  and  with  ulterior 
motives,  may  present  a  very  persuasive  reason  why  such  per- 
son should  be  denied  a  decree  of  divorce. 

DIVOBCE:    Bad  Faith  of  Wife  as  arounds.    One  party  to  a  mar- 

4  rlage  may  not  have  a  divorce  on  the  sole  ground  that  the  other 
party  entered  into  the  relation  in  bad  faith,  and  with  ulterior 
purpose  of  obtaining  the  property  of  the  applicant  for  divorce. 

DIVOBCE:    Konproof  of  Loss  of  Health.    Proving    grounds    for 

5  divorce  without  proving  that  health  or  life  has  been  endangered 
thereby,  presents  a  total  faUure  of  proof. 

Appeal  from  Wright  District  Court, — R.  M.  Wright,  Judge. 

October  2,  1920. 

• 

Plaintiff  sought  and  was  denied  a  divorce.  Defendant 
filed  cross-petition,  and  thereupon  obtained  divorce.  Plain- 
tiff appeals  both  from  the  denial  of  a  divorce  to  her  and  the 
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granting  of  one  to  defendant. — Affirmed  on  plaintiff's  ap- 
peal; reversed  on  defendants  appeal. 

Berry  A  Hill,  for  appellant. 

Healy  d  Thomas  and  Ladd  d  Rogers,  for  appellee. 

Salinobr^  J. — I.  One  charge  is  that  the  excessive  sexual 
demands  of  the  husband  constituted  cruel  and  inhuman 
treatment.    We  may  assume  that  such  demands  may  be 

such  treatment.    We  may  assume  that  the 

'•  SlJSi^ity      testimony  of  the  plaintiff  shows  such  treat- 

?orr°ob^ratk5i     ^^^^^    ^^^  ^  D^^st  careful  reading  of  the 

record  fails  to  disclose  any  corroboration. 
We  recognize  that,  in  the  very  nature  of  things,  corrobora- 
tive evidence  supporting  such  an  accusation  is  difficult  to 
obtain.  But  that,  of  course,  will  not  change  the  statute. 
Upon  that  charge  or  any  others  there  may  not  be  a  decree 
of  divorce  without  corroboration.  That  the  corroborative 
evidence  may  be  difficult  to  obtain  is  the  misfortune  of 
plaintiff,  which,  however,  cannot  repeal  the  statute.  In- 
deed, it  may  not  be  amiss  to  add  that  there  was  at  least  one 
occasion  when  corroborative  testimony  in  some  degree 
could  have  been  obtained,  and  would  naturally  have  been 
obtained,  and  yet  was  jiot  gotten.  Plaintiff  testifies  that, 
on  one  occasion,  she  was  driven  from  her  bed  by  the  conduct 
of  the  defendant,  and  sought  refuge  with  a  nurse,  sleeping 
in  another  room.  It  would  have  been  most  natural  to  make 
some  declaration  as  to  the  alleged  cause  for  coming  into 
this  room  and  retiring  there  with  the  nurse,  and  not  wholly 
unnatural  to  at  least  intimate  the  reason  now  asserted  for 
it.  But  not  a  suggestion  of  the  sort,  which  might  possibly 
have  been  admissible  as  res  gestae,  was  made.  On  the  con- 
trary, the  explanation  given  was  that  she  was  disturbed  by 
the  snoring  of  one  of  the  children,  sleeping  in  the  room  of 
herself  and  husband,  because  of  pressure  of  company.  This 
charge  fails  for  lack  of  corroboration. 

II.    Appellee  contends  that  the  sole  basis  of  plaintiff's 
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application  for  a  decree  of  divorce  is  cruel  and  inhuman 
treatment,  worked  by  alleged  excessive  demands  on  part  of 

defendant    We  do  not  so  read  the  petition. 

^'  ?nt^ue^\ut        ®^^^  treatment  is  further  claimed  to  have 

accusa^tiins        ^^^   Suffered   because,   at  the   time  when 

plaintiff  was  away  from  the  home  of  defend- 
ant, and  pregnant,  and  she  became  ill  with  chills  and  fever, 
and  was  confined  to  her  bed  at  the  home  of  her  parents, 
that,  on  the  forenoon  of  a  given  day,  defendant  came  there, 
and,  while  plaintiff  was  confined  in  bed,  as  aforesaid,  he 
cursed  and  abused  her,  threatened  and  accused  her  of  com- 
mitting an  abortion,  caUed  her  a  murderer  and  destroyer 
of  a  child,  and  threatened  her  with  prosecution  for  murder. 
She  further  alleges  that  the  aforesaid  abuse  and  threats 
caused  her  much  pain  and  suffering;  that  she  became  very 
weak  and  nervous;  that,  during  the  afternoon  of  that  day, 
she  suffered  a  miscarriage,  effected  by  said  abuse,  cursing, 
and  threats ;  and  that  the  miscarriage  caused  her  much  pain 
and  suffering,  both  mentally  and  physically,  and  compelled 
her  to  obtain  medical  treatment;  that  she  was  confined  to 
her  bed  for  several  days;  that  the  defendant  repeated  his 
visit,  while  the  plaintiff  was  still  confined  in  bed,  and  again 
called  her  a  murderer,,  a  destroyer  of  a  child,  and  threat- 
ened to  prosecute  her  for  murder;  that  said  treatment 
caused  her  a  rfelapse„  and  to  suffer  much  pain,  mentally  and 
physically,  to  such  an  extent  that  it  actually  endangered 
her  life. 

The  testimony  shows  the  alleged  conduct,  and  there  is 
corroboration.  Sut  the  record  satisfies  us  that,  even  if  the 
accusations  were,  in  fact,  unfounded,  the  husband  had  rea- 
sonable ground  for  believing  them  to  be  true.  Their  mak- 
ing under  excitement  and  agitation  caused  by  that  belief 
does  not  constitute  the  cruel  treatment  that  will  base  a 
divorce.  No  case  has  gone  beyond  treating  certain  accusa- 
tions made  without  belief  in  their  truth  or  wantonly,  as 
such  cruelty. 

2-a 

The  appellee  urges  that  the  marriage  of  the  plaintiff  to 
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him  was  the  result  of  a  conspiracy  on  her  part  to  obtain 
his  property;  that  she  entered  into  marriage  while  telling 

others  that  she  was  filled  with  hate  of  the 
bad  faith  In       defendant :  and  that  this  fact  has  large  bear- 

consummat-  , 

ing  marriage :     ing    In    sustaining    the    court    m    having 

granted  a  decree  of  divorce  to  defendant  on 
his  cross-petition.  The  appellant  responds  that  this  al- 
leged mental  attitude  on  the  part  of  the  wife  is  immaterial 
and  irrelevant,  if  it  were  conceded  that  the  evidence  proves 
the  existence  of  such  an  attitude.  So  far  as  the  petitior 
of  the  plaintiff  is  concerned,  it  is  not  immaterial  that  she 
failed  to  enter  the  marriage  relation  in  good  faith,  and  was 
actuated  by  ulterior  and  improper  motives  only.  A  court 
of  equity  might  well  deny  relief  to  a  suitor  seeking  a 
divorce,  because  it  found  he  did  not  enter  the  court  with 
clean  hands.  See  Chapman  v.  Chapman,  181  Iowa  801. 
But  we  dispose  of  this  point  with  the  holding  that  the  evi- 
dence fails  to  establish  the  charged  conspiracy  and  conduct. 
For  reasons  stated,  we  sustain  the  denial  of  divorce  to 
the  wife. 

III.  On  the  cross-petition,  however,  this  point  is  to  be 
viewed  from  a  different  angle.  That  a  woman  who  mar- 
ried merely  to  get  property,  and  while  hating  her  husband, ' 

might,  therefore,  be  denied  a  divorce  sought 

**  Sid^a^ith  of      *^y  ^^^>  ^^®  ^^^  establish  that  the  husband 

grounds  ^^^^  obtain  a  divorce  because  the  relation 

was  entered  into  by  the  wife  in  that  spirit. 
A  defense  to  her  application  is  one  thing.  Affirmative  sup- 
port of  his  application  is  quite  another.  When  it  comes 
to  the  question  of  whether  he  was  entitled  to  a  divorce,  he 
must  prove  statute  grounds.  Such  attitude  of  the  wife  or 
husband  is  not  made  one  of  the  causes  for  divorce.  It  fol- 
lows that,  so  far  as  the  decree  entered  on  the  cross-petition 
is  concerned,  the  alleged  conspiracy  is  immaterial,  were  it 
proved. 

IV.  Did  the  court  fall  into  error  in  sustaining  the 
cross-petition?  This  petition,  too,,  is,  aside  from  said  con- 
spiracy, based  on  the  charge  of  cruel  and  inhuman  treat- 
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ment,  such  as  to  endanger  the  health  and 

5    no'np?oof  of       ^^^®  ^^  ^^®  defendant  husband.     The  speci- 

iTpaith'  fications   are    that,    during    the   month    of 

August,  1916,  plaintiff  (the  wife)  ascertained 
herself  to  be  pregnant,  and  immediately  insisted  upon  a 
criminal  operation ;  that  defendant  refused  his  consent,  and 
warned  different  doctors  in  the  neighborhood  of  this  inten- 
tion on  the  part  of  the  plaintiff,  and  advised  her  not  to  be 
guilty  of  such  an  act ;  that  thereupon,  and  about  the  middle 
of  August,  1916,  plaintiff  left  his  home,  and  shortly  there- 
after caused  an  abortion  to  be  performed  on  herself,  and 
thereafter  became  very  sick,  at  the  home  of  her  parents; 
that  she  had  stated,  prior  to  the  act,,  that  she  would  cause 
same  to  be  done,  and  would  never  bear  a  child  to  defendant ; 
said  that  she  despised,  hated,  and  loathed  him,  and  had  no 
intention  to  act  as  a  wife  to  him;  that,  after  the  act  had 
been,  in  fact,  performed,  she  stated  that  she  had  procured  it 
to  be  done,  and  was  glad  of  it,  and  had  no  intention  of 
bearing  a  child  to  defendant ;  that  he  had  protested  against 
her  declared  intentions,  and  made  every  effort  in  his  power 
to  prevent  same ;  that  he  did  not  know  it  had  actually  been 
performed  until  sometime  thereafter,  and  is  unable  to  state 
by  whom  it  was,  in  fact,  performed. 

It  proves  unnecessary  for  us  to  decide  whether  this 
charge  is  established.  For,  assuming  that  it  is„  the  cross- 
petitioner  has  utterly  failed  to  establish  the  vital  allegation 
that  said  conduct  has  endangered  his  health  or  life.  Ho 
pleads  that,  "as  a  result  of  the  conduct  of  the  plaintiff,  as 
hereinbefo're  set  forth,  the  defendant  has  become  seriously 
sick  physically;  that  he  has  been  advised  by  his  physician 
that  his  heart  condition  is  dangerous,  and  has  been  brought 
about  by  worry,  excitement,  and  trouble,"  and  he  pleads 
further  that  he  should  not  be  required  to  longer  live  with  or 
support  the  plaintiff  herein. 

True,  his  counsel  states  in  argument  that,  after  the  abor- 
tion, the  husband  was  sick  and  in  poor  health,  as  a  result 
of  his  grief  and  sorrow ;  that  his  health  was  broken  and  his 
life  endangered,  as  a  result  of  grief  and  worry  because  of 
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plaintiff's  conduct.  But,  of  course,  we  must  be  governed 
by  the  evidence,  rather  than  counsel's  deductions  from  it; 
and„  in  considering  the  evidence,  we  must  note,  too,  the 
rule  that  what  will  be  deemed  sufficient  impairment  of  the 
health  of  the  wife  will  not  always  be  deemed  sufficient  as 
to  the  husband.    See  Moir  v.  Moir,  182  Iowa  370. 

The  wife  raises  squarely  that  decree  on  the  cross-peti- 
tion was  erroneously  entered  because  there  was  no  proof 
that  the  alleged  conduct  of  the  wife  had  endangered  the 
health  or  life  of  the  husband.  What  is  the  evidence?  A 
son  of  the  defendant's  stated  as  a  witness  that  "lately"  the 
father  had  not  been  able  to  work  in  the  field,  because  he 
was  sick ;  but  he  makes  no  statement  as  to  what  the  ailment 
was,  or  how  serious  or  otherwise  it  was. 

The  defendant  weighed,  at  the  time  of  trial,  about  240 
pounds.  Another  son  of  his  testifies  the  father  had  groi^Ti 
heavier  and  much  fleshier,  within  the  last  year  or  two. 
Nellie  Pierce,  a  nurse  in  attendance  in  the  house,  had  it 
suggested  to  her  by  a  question  that  defendant  appeared 
like  a  man  that  wasn't  in  good  health,  and  answered,  "I 
didn't  notice  that  at  all."  Being  asked  whether  she  did  not 
notice  that  he  would  go  to  sleep  as  soon  as  he  would  lie 
or  sit  down,  she  answered,  "Well,  I  think  this  was  only 
natural ;  he  was  up  a  good  deal  at  night."  This  would  seem 
to  be  literally  all  the  evidence  that  the  alleged  conduct  of 
the  wife  caused  a  physical  and  mental  condition,  or  both, 
that  endangered  the  life  or  health  of  the  husband.  It 
clearly  does  not  establish  what  is  claimed  for  it.  We  are 
well  satisfied  the  evidence  fails  on  this  point.  Waiving  all 
other  questions,  then„  it  seems  manifest  that  it  was  error 
to  grant  the  husband  a  divorce  on  his  cross-petition.  See 
Welch  V.  Jugenheimer,  56  Iowa  11. 

On  the  appeal  of  the  plaintiff,  the  deci-ee  denying  her 
a  divorce  must  be  affirmed.  The  decree  granting  the  hus- 
band divorce  must  be  reversed. — Affirmed  on  appeal  of 
plaintiff;  reversed  on  appeal  of  defendant 

Ladd^  Preston,  and  Stevens,  JJ.,  concur. 
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Bertha  Whelton,  Administratrix,  Appellee,  v.  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company,  Appellant. 

NEGLIGENCE:     Contributory  Negligence  Per  Se.    One  who.  In  full 

1  possession  of  sight  and  hearing,  and  without  distracting  cir- 
cumstances, walks  at  night  on  a  railway  track  and  up  a  heavy 
grade,  and  permits  himself  to  be  hit  from  the  rear  by  a  heavy 
freight  train,  drawn  by  two  engines  without  heg^ light,  but  with 
unusual  noise,  is  guilty  of  contributory  negligence  j)cr  se. 

NBGUGENCE:     ''Last   Clear   Chance.*'     The   "last  clear   chance" 

2  doctrine  is  not  available  to  an  Injured  party  who.  by  his  own 
pleadings  or  otherwise,  negatives  wantonness  or  the  essential 
fact  that  the  injured  party  was  seen  at  any  time  prior  to  the 
injury. 

Appeal   from   Woodbury   District    Court, — ^W.    G.    Sears, 

Judge. 

October  2,  1920. 

Plaintiff  has  verdict  and  judgment  on  a  claim  that  the 
negligence  of  the  appellant  injured  her  intestate.  The  de- 
fendant appeals. — Reversed, 

HugheSy  Sutherland  d  O'Brien  and  /.  V,  Samtms,  for 
appellant. 

Oeorge  Teaman  and  Jepson  d  Struhley  for  apxiellee. 

Salinger,  J. — I.  Decedent  was  not  a  trespasser,  but  a 
licensee.  The  claim  and  theory  of  the  plaintiff  is  that  de- 
cedent wajB  walking  on  the  track,  and  was  killed  by  the 

negligent  operation  of  a  train  that  overtook 

1.    Negligence:        him 
contributory 

noRiiKonce  j^  jg  suggested  for  the  appellant,  in  effect, 

that  the  physical  facts  negative  that  dece- 


Oct.  1920]  Whelton  v.  Chicago,  M.  &  St.  P.  R.  Co.  919 

dent  was  killed  by  being  struck  by  the  front  end  of  the  train. 
And  appellant  suggests  other  theories  as  to  how  the  de- 
cedent came  to  his  death.  If^  on  assuming  the  theory  of 
plaintiff  to  be  correct,  we  must  still  hold  that  plaintiff 
cannot  recover,  we  shall  have  no  need  to  consider  the  va- 
lidity of  opposing  theories  advanced.  It  is  one  branch  of 
the  claim  of  the  plaintiff  that,  on  the  train  behind  plaintiff, 
no  bell  was  rung  and  no  whistle  blown.  Let  us  assume  that 
this  is  so.  Let  us  further  assume  that  the  witness  who 
speaks  to  it  says  he  does  not  know  when  decedent  looked 
back„  does  prove  that  decedent  "looked  back  ocasionally." 
Now  it  is  shown  without  dispute  that  decedent  had  good 
hearing,  and  that  it  was  night  when  decedent  was  struck. 
Concede,  for  the  sake  of  argument,  that  the  sense  of  sight 
was  made  proper  use  of.  But,  if  the  approaching  train 
must  have  been  heard  in  ample  time  to  step  off  the  track, 
what  does  it  matter  that  its  approach  was  not  announced 
by  either  bell  or  whistle? 

What  is  the  state  of  the  evidence  on  warning  other  than 
by  bell  or  whistle? 

The  train  was  running  on  a  very  steep  grade, — 15  feet  in 
1,200, — and  there  were  curves  and  reverse  curves.  Tt  con- 
sisted of  26  loaded  freight  cars,  and  needed  and  had  two 
engines.  As  decedent  and  his  companion  were  walking  the 
track  in  front  of  this  train,  they  were  able  to  understand 
what  each  said  to  the  other.  It  is  conclusively  shown  the 
train  \ras  making  an  unusual  amount  of  noise,  and  it  was 
a  physical  impossibility  for  these  engines  to  haul  that  train 
up  these  grades  without  a  great  deal  of  puffing  and  noise ; 
and  it  is  testified  to  ^-ithout  dispute  that  the  two  continued 
to  walk  right  on  their  way,  and  paid  no  attention  to  the 
train. 

Not  only  is  it  so  shown  that  the  train  must  have  been 
heard  by  decedent,  but  it  is  established  that  a  witness  who 
saw  decedent  on  the  track  did  at  that  time  see  and  hear  the 
train  very  plainly.  True,  whether  one  is  guilty  of  con- 
tributory negligence  is  ordinarily  a  jury  question.  That 
proposition  requires  no  citations.     But  all  fact  questions 
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in  a  trial  at  law  are  usually  for  the  jury.  But  as  clear  as 
all  this  is,  is  it  that  what  is  ordinarily  a  fact  question  may 
become  a  law  question.  It  does  become  one  when  such  fact 
is  not  in  dispute.  There  is  created  a  law  question :  to  wit, 
the  effect  in  law  of  the  established  fact.  That  is  the  situ- 
ation here.  That  decedent  had  the  duty  to  use  his  sense  of 
hearing  needs  no  support  by  citation.  It  is  conclusively 
shown  that  he  did  not  perform  that  duty,  that  he  had  ample 
opportunity  to  perform  it„  and  that  he  was  injured  because 
he  did  not  obey  what  his  hearing  must  have  suggested — 
leaving  the  track. 

Contributory  negligence  bars  recovery,  unless  the  doc- 
trine of  last  clear  chance  may  be  submitted  to  a  jury. 

II.  In  the  first  place,  the  last  clear  chance  rule  is  not 
relied  on  in  the  petition.  It  need  not  be  pleaded  to,  but, 
when  pleaded,  it  throws  light  on  what  the  plaintiff  asserts ' 

in  doctrine.    There  is  no  all^ation  that  the 
2.  nkgliobncb:      employees  of  the  defendant  acted  wantonly, 
chance."  or  that  they  actually  at  any  time  did  dis- 

cover the  presence  of  decedent  on  its  tracks. 
The  all^ation  is  that  the  employees  were  negligent  in  that 
th^  could  and  should,  in  the  exercise  of  ordinary  care  and 
diligence,  have  discovered  the  decedent  upon  the  tracks; 
that  they  were  negligent  in  failing  to  discover  the  perilous 
position  of  decedent,  and  were  careless  and  negligent  in  not 
stopping  the  train  in  time  to  have  avoided  striking  and 
running  over  him.    This  is  all  a  plea  of  original  negligence. 

Second,  the  petition  negatives  that  the  decedent  could 
be  or  was  seen.  One  ground  of  negligence  relied  on  is  that 
the  engine  was  not  equipped  with  any  headlight,  and  that 
it  was  negligent  not  to  have  sufficient  headlight  to  have 
enabled  decedent  to  become  aware  of  the  approach  of  the 
train.  Another  allegation  of*negligence  is  that  the  train 
was  running  at  a  high  and  dangerous  rate  of  speed,  and  in 
excess  of  36  miles  an  hour.  It  may  be  conceded  there  is  a 
conflict  on  whether  these  allegations  are  true.  But,  be  that 
as  it  may,  these  allegations  bind  the  one  who  makes  them. 
When  their  truth  militates  against  the  one  who  pleads 
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th^n,  they  must  be  taken  to  be  true,  as  against  him.  How 
can  it  be  said  that  the  employees  of  the  defendant  wantonly 
ran  over  the  decedent  though  they  saw  him  in  time  to  avoid 
injuring  him,  when  these  employees  were  operating  a  train 
in  the  nighttime,  running  at  over  35  miles  an  hour,  and 
without  a  headlight?  To  do  these  things  is,  of  course,  n^- 
ligence.  But  certainly,  it  is  no  evidence  that  the  decedent 
was,  in  fact,  seen  at  all,  or  seen  in  a  position  of  peril  in 
time  to  avoid  striking  him.  Under  the  allegations  of  the 
petition,  and  under  the  assumption  that  these  allegations 
are  true,  not  only  has  plaintiff  failed  to  make  a  jury  ques- 
tion of  the  last  clear  chance,  but  presents  a  record  which 
negatives  what  must  be  shown  to  invoke  the  doctrine. 
It  follows  that  thfe  judgment  below  must  be — Reversed, 

Weaver,  C.  J.,  Evans  and  Preston^  JJ.,  concur. 


Jennie  Wright  et  al.,  Appellees,  v.  Lester  Wright  et  al., 

Appellants. 

DBEDS:     Deed  to  Wife  with  Consideration  Paid  by  Husband — ^Pre- 

1  sumption.  A  deed  'made  to  a  wife  at  the  Instance  of  her  hus- 
band, who  furnished  the  consideration,  creates  a  presumption 
of  gift  to  the  wife;  and  such  presumption,  after  the  death  of 
the  parties,  can  be  overthrown  only  by  evidence  which  is  clear, 
satisfactory,  and  convincing.  Evidence  reviewed,  and  held  in- 
sufficient. 

WJJULB:    Devise  (?)  or  Dower  (?) — ^Election.    A  husband  who  was 

2  devisee  under  his  wife's  will,  and  who,  as  executor,  claimed  to 
take  under  the  will,  and  never  claimed  to  take  dower  interest, 
will  be  held  to  have  elected  to  take  under  the  will. 

Appeal  from  Lucas  District  Court, — F.  M.  Hunter,  Judge. 

October  2,  1920. 
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Action  for  partition  of  certain  property  in  Iowa  and 
lands  in  Colorado  and  Nebraska.  There  was  a  decree  for 
plaintiffs,  finding  that  some  of  them  were  the  owners  of 
certain  portions  of  the  property  in  controversy,  and  order- 
ing partition  of  the  remainder.  The  defendants  appeal. — 
Reversed. 

Hickman  d  Wells  and  E,  A.  Anderson,  for  appellants. 

J.  A.  Penick,  G,  W.  Sttuirt,  Wm.  GolUnsan,  and  J,  W, 
Pwrvnton,  for  appellees. 

Preston,  J. — The  real  contest  is  over  the  ownership  of 
the  property.  The  legal  title  to  the  property  was  in  Mary 
J.  Wright,  at  the  time  of  her  death,  March  16,  1910,  except 

that  some  of  the  property  had  been  con- 
^'  deS'^^to  wife  veyed  by  George  B.  after  her  death,  and,  as 
ation*^paid^by  defendants  allege,  reinvested  in  other  lands, 
presumption  some  of  whlch  was  thereafter  conveyed  with- 
out consideration,  to  others  who  are  parties 
to  this  snit.  The  issues,  which  we  cull  from  the  pleadings 
contained  in  43  pages  of  the  abstract,  stated  as  briefly  as 
may  be,  are  that  the  plaintiffs  at  first  alleged  that  plaintiff 
Jennie  Wright,  the  second  wife,  and  the  surviving  spouse  of 
George  B.  Wright,  deceased,  was  the  owner  of  a  one-ninth 
share,  the  other  appellees  of  two  ninths,  and  the  appellants 
of  six  ninths  of  the  real  estate  in  controversy ;  that  the  real 
estate  involved  was  what  remained,  undisposed  of,  of  the 
real  property  of  which  Mary  J.  Wright,  the  deceased  first 
wife  of  George  B.,  died  seized,  and  in  which  George  B.  had, 
at  the  time  of  his  death,  a  distributive  share  of  one  third. 
Defendants  denied  that  appellees  had  any  interest  in  the 
real  estate;  denied  that  George  B.  had  a  one-third  share; 
but  alleged  that  he,  in  his  lifetime,  elected  to  take  a  life 
estate,  under  the  will  of  his  deceased  wife,  Mary  J.,  in  lieu 
of  a  distributive  share.  Defendants  also  pleaded  former 
adjudication,  for  that  the  said  George  B.,  in  an  application 
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by  him  to  construe  the  will  of  his  deceased  wife,  was  ad- 
judged to  have  only  a  life  estate  in  the  property,  and  that 
snch  decree  and  finding  of  the  court  was  not. appealed  from ; 
also  estoppel  and  laches;  and,  by  cross-petition,  asked  par- 
tition of  the  real  estate  of  which  Mary  J.  died  seized,  in- 
cluding the  real  estate  described  in  the  petition,  among 
themselves,  as  heirs  of  Frank  P.  Wright,  deceased,  the 
nephew  of  George  B.,  who  lived  with  and  worked  for  George 
B.  and  Mary  J.  from  the  time  he  was  15  years  of  age 
until  he  was  married,  at  30,  and  who  was  the  devisee  of  the 
property,  under  the  will  of  Mary  J.  Mary  J.  and  George 
B.  had  no  children,  and  no  direct  heirs.  Frank  was  treated 
as  a  son.  In  the  view  we  take  of  the  case^  it  will  not  be 
necessary  to  determine  all  of  the  foregoing  issues  presented. 

Before  the  trial,  plaintiffs  filed  their  amended  petition, 
in  which  they  claimed  absolute  ownership  of  all  the  real 
estate,  under  an  express  oral  agreement  between  Mary  J.  and 
George  B.  that  she  should  hold  the  legal  title  of  said  prop- 
erty in  trust  for  him  until  his  death,  when  it  was  to  vest 
in  her.  Plaintiffs  further  alleged  that  Mary  J.  had  no 
money  or  property  of  her  own,  and  that  her  husband, 
George  B.,  purchased  the  real  estate  in  controversy,  from 
time  to  time,  and  paid  the  purchase  price  therefor  himself, 
and  had  the  title  of  the  same  conveyed  to  Mary  J.,  his  wife, 
under  the  express  oral  agreement  before  stated.  Though 
plaintiffs  allege  that  there  was  an  express  oral  agreement, 
they  do  not  claim  to  have  any  written  evidence  thereof,  and 
do  not  now  claim  an  express  trust.  They  rely  on  the  claim 
that  there  was  a  resulting  trust. 

Ida  M.  Purinton  and  Edith  Buckalew,  the  nieces  of 
George  B.  and  Mary  J.  Wright  to  whom  George  B.,  in  1917, 
conveyed  160  acres  of  land  in  Colorado,.,  intervened,  claiming 
to  be  owners  of  that  land.  They  alleged  that  such  land 
was  purchased  by  George  B.  in  1913,  and  paid  for  in  part  by 
the  conveyance  of  certain  town  lots,  standing  in  the  name 
of  Mary  J.  Wright.  It  was  conceded  that  there  was  no  con- 
sideration for  these  conveyances ;  and  one  of  the  interveners 
testified  that  she  was  surprised  when  she  was  notified  that 
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George  B.  had  made  the  conveyance  to  her.  Plaintiff  Jen- 
nie Wright^  the  surviving  spouse  of  George  B.,  claims  to 
own  some  of  the  property  situated  in  Nebraska,  undeif  a 
deed  from  her  husband  to  her,  executed  after  the  death  of 
his  first  wife,  and  on  April  29,  1913.  This  was  about  a 
month  after  he  married  Jennie,  which  marriage  was  on 
March  26,  1913.  It  appears  that  this  land  was  purchased 
with  proceeds  of  property,  real  and  personal,  which  had  be- 
fore stood  in  the  name  of  the  first  wife,  Mary  J.  The  stal- 
lions, jacks,  and  otber  personal  property  were  assessed  a 
part  of  the  time  to  him,  and  a  part  of  the  time  to  her.  There 
seems  to  have  been  no  consideration  for  this  deed,  and 
the  testimony  shows  that,  when  George  B.  passed  the  deed 
to  his  wife,  he  made  the  remark  that  it  was  a  good  present 
for  her.  Defendants  deny  that  George  B.  bought  the  Colo- 
rado land  with  his  own  money,  and  allege  that  interveners 
acquired  the  title  with  full  knowledge  of  the  facts,  and  with- 
out paying  any  consideration. 

The  will  of  Mary  J.  Wright,  executed  August  18,  1892, 
and  probated  August  23,  1910,  omitting  formal  parts,  pro- 
vides : 

"First.  I  will  and  bequeath  to  my  beloved  husband, 
George  B.  Wright„  the  use  and  control  of  all  my  estate  both 
real  and  personal  of  whatsoever  kind  or  character  it  may 
consist  of  at  my  death,  for  his  use  and  benefit  during  his 
natural  lifietime  with  full  power  and  authority  to  sell  and 
convey  any  and  all  real  estate  I  may  die  seized  of  and  to 
reinvest  the  proceeds  as  he  may  think  best  and  for  the  best 
interest  of  my  estate. 

"Second.  At  the  death  of  my  beloved  husband,  George 
B.  Wright,  I  will  and  direct  that  whatever  part  or  parcel 
of  my  estate,  if  any,  then  remaining  unexpended,  both  real 
or  personal,  shall  go  to  our  nephew,  Frank  P.  Wright,  son 
of  S.  J.  Wright,  deceased." 

It  appointed  George  B.  Wright  executor,  and  he  quali- 
fied and  acted  as  such.  In  August,  1910,  George  B.  Wright 
asked  the  court  to  construe  said  will  to  mean  that  he  is 
vested  with  the  absolute  title  to  all  the  property  belonging 


Oct,  1920]  Wright  v.  Wright  925 

to  said  Mary  J.  Wright.  Notice  of  such  application  was 
served  on  the  defendants  herein:  and,  in  November,  1910, 
the  court,  Judge  Vermilion  presiding,  made  an  order  con- 
struing the  will  to  mean  that,  by  the  first  paragraph,  George 
B.  was  given  the  use  and  control  of  the  entire  estate  dur- 
ing his  natural  life,  with  power  to  sell  and  convey  the  real 
estate  belonging  to  the  estate,  and  reinvest  the  proceeds  as 
he  might  deem  for  the  best  interest  of  the  estate,  and  that 
the  remainder  of  said  estate,  at  his  death,  be  disposed  of 
as  in  said  will  directed;  that  George  B.  was  given  a  life 
estate  in  the  entire  property,  with  power  to  sell  and  convey, 
and  to  invest  the  proceeds  for  the  benefit  of  the  estate,  with 
a  remainder  at  his  death  to  the  heirs  of  Frank  P.  Wright. 
This  order  was  not  appealed  from.  As  stated,  some  of  the 
proi>erties  were  sold  by  him  thereafter,  and  the  proceeds  re- 
invested, and  the  title  changed,  as  stated.  On  December  7, 
1916,  George  B.  Wright  executed  his  will,,  Avhich,  omitting 
formal  parts,  follows : 

"Second.  I  will  and  bequeath  to  my  wife,  Jennie 
Wright,  the  one  third  of  my  estate  both  real  and  personal. 

"Third.  I  will  and  bequeath  all  the  remainder  of  my 
estate,  both  real  and  personal,  and  share  and  share  alike,  to 
my  following  named  nephews  and  nieces:  Delia  M.  Mc- 
Donald, Georgiana  McMains,  Ida  Histed,  Maggie  Brown, 
both  residing  at  Buffalo,  New  York;  George  B.  Huyck, 
William  Huyck,  William  Wright,  Austin  Wright,  Mary 
Funk,  Ollie  Wright,  W.  P.  Beem,  Frank  Beem,  Frank  Coles 
and  Lulu  Coles." 

The  trial  court  found  that  the  different  properties  were 
purchased  by  George  B.,  and  the  title  taken  in  his  wife  in 
trust;  that  he  did  not  intend  to  convey  to  her  any  present 
beneficial  interest;  that  interveners  are  the  OAvners  of  the 
Colorado  land;  that  Jennie  Wright  is  the  owner  of  the 
Nebraska  property;  and  that  plaintiffs  are  entitled  to  par- 
tition of  the  remaining  real  estate,  describing  it.  George 
B.  died  on  May  8,  1917. 

Mary  J.  and  George  B.  were  married  in  1868.  They 
were  living  on  a  rented  farm,  until  they  bought  a  farm,  in 
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1873.  It  is  claimed  tliat,  some  time  between  1863  and  1873, 
when  the  first  property  was  purchased,  he  inherited  some 
f  1,100  or  11,200  from  his  father.  The  trial  court  so  found, 
and  that  the  proceeds  thereof  went  into  the  land  first  pur- 
chased. Appellants  challenge  the  sufficiency  of  the  evi- 
dence to  sustain  such  a  finding.  One  of  the  witnesses  says 
that  George  B.  at  one  time  boastfully  said  he  had  inherited 
f 800  from  his  father.  But,  conceding  that  he  inherited  the 
amount  first  stated,  there  is  no  direct  evidence  that  this 
was  invested  in  the  land.  Plaintiffs  seek  to  draw  the  infer- 
ence that  he  did  so,  from  the  fact  that.^  as  they  say,  Mary 
J.  had  no  property  and  no  separate  occupation ;  but  the  evi- 
dence shows  that  George  B.  was  sickly  all  his  life,  and  fur- 
ther shows  that  Mary  J.  was  an  industrious  and  hard-work- 
ing woman;  that  she  sold  butter,  eggs,  chickens,  etc.;  and 
that,  at  one  time,  she  had  a  one-fourth  interest  in  a  small 
house  and  lot,  of  the  total  value  of  about  f  600  or  f  700.  One 
of  plaintiffs'  witnesses  testifies  that  Geoi^e  B.  bought  the 
interest  of  the  other  three  heirs.  It  is  strongly  urged  by 
appellees  that  this  was,  in  fact,  her  property,  and  that  this 
small  amount  of  property  is  the  property  referred  to  in  her 
will;  though  she  does  not,  in  the  will,  specifically  describe 
or  devise  any  particular  property.  But  George  B.  appears 
to  have  managed  and  treated  this  the  same  as  he  did  all 
the  property  standing  in  her  name.  The  first  property  pur- 
chased was  bought  on  September  10,  1873,  and  was  a  farm 
of  83  acres,,  with  a  few  acres  of  timber,  and  was  deeded  by 
Hunt  to  Mary  J.  Wright.  The  consideration  expressed  was 
f3,130.  Money  was  borrowed  to  pay  a  portion  of  this.  This 
83-acre  tract  was  conveyed  by  Mary  J.  Wright  and  her  hus- 
band to  Hall,  March  5,  1908,  for  |8,000-  On  the  same  date. 
Hall  and  wife  executed  a  mortgage  to  Mary  J.  on  the  same 
land  for  $3,500.  After  the  purchase  of  the  farm  in  1873, 
other  tracts  and  city  properties  were  deeded  to  her  at  dif- 
ferent times,  in  1888,  1893,  1900,  1902,  1903, 1904,  1907,  and 
so  on.  The  consideration  for  the  different  transfers  is: 
One  for  ?1.00,  another  for  $50,  $482,  $500,  $650,  $1,000, 
$1,500,.  and  so  on.    As  said,  after  the  death  of  Mary  J.,  and 
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after  George  B.  had  been  appointed  executor,  he  conveyed 
some  of  the  properties,  and  reinvested  in  other  properties, 
taking  the  title  in  his  own  name,  and  thereafter  conveying 
to  different  ones;  and,  5  or  6  days  after  the  death  of  his 
first  wife,  he  procured  quitclaim  deeds  from  one  or  two  of 
Maiy  J/s  relatives  for  the  consideration  of  |1.00,  taking 
the  title  in  himself,  and  conveying  whatever  interest  they 
had,  if  they  had  any,  to  all  the  property  standing  in  her 
name;  and  one  of  such  quitclaim  deeds  recites  that  she  died 
intestate.  It  is  claimed  by  appellees  that  these  circum- 
stances tend  to  show  that,  in  making  the  conveyances  to  his 
wife,  Mary  J.„  or  having  others  do  so,  it  was  not  his  inten- 
tion to  vest  her  with  any  beneficial  interest,  but  that  such 
conveyances  were  made  to  her  as  trustee.  This  matter  will 
be  referred  to  later;  but  we  may  say  in  passing  that  these 
matters  might  also  show  that  he  was  seeking  to  procure  a 
title  in  himself,  and  then  convey  it  to  others,  for  the  pur- 
pose of  defeating  the  devisees  under  the  will  of  Mary  J.  It 
appears  to  us  that  conveyances  by  him  after  her  death  do 
not  have  a  very  important  beai'ing  on  the  question  of  his  in- 
tention at  the  time  the  prior  conveyances  were  made  to  her. 
1.  On  the  proposition  as  to  whether  George  B.  did  fur- 
nish the  money  to  purchase  the  property,  the  title  of  which 
was  taken  in  Mary  J.,  we  may  say  that  though,  as  said, 
there  is  no  direct  evidence,  there  are  some  circumstances 
tending  to  so  show.  Some  of  them  have  already  been  re- 
ferred to.  Neither  seems  to  have  had  any  considerable 
amount  of  money,  and  the  properties  purchased  at  different 
times  may  have  been  made  off  the  properties.  George  B.'s 
sister  testifies  that  he  told  her  «he  did  not  have  a  50-cent 
piece,  when  he  moved  onto  the  farm.  Perhaps  the  strong- 
est circumstance  relied  upon  is  the  testimony  of  two  or 
three  relatives  of  George  B.'s,  and  interested  witnesses,  as 
to  declarations  by  Mary  J.  that  George  B.  had  bought  the 
properties,,  or  some  of  them,  and  that  she  was  willing  to 
execute  deeds  as  he  should  request.  These  declarations 
were  made  a  long  time  ago,  and  at  least  one  of  the  witnesses 
so  testifying  was  very  old.     Such  testimony  is,  under  the 
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rule,  subject  to  much  imperfection  and  mistake.  Further- 
more, there  is  evidence,  under  the  record,  of  contrary  dec- 
larations by  her.  There  is  testimony  as  to  improvements, 
the  carpenter  or  contractor  testifying  that  he  made  the  con- 
tract with  George  B.  to  improve  or  partially  rebuild  a  house, 
and  in  the  sum  of  some  |2,500  or  $2,800,  also  for  a  furnace; 
but  that  the  property  so  improved  was,  for  the  most  part, 
the  homestead  of  both,  and  that  the  b^iefit  would  inure  to 
her,  as  to  property  which  was  their  homestead.  It  does  not 
appear  to  us  that  it  has  been  proven  clearly  that  George  B. 
did  furnish  the  money  for  all  these  properties,  the  title  of 
which  was  taken  in  his  wife.  But  conceding,  without  defi- 
nitely deciding,  that  he  did  so,  it  is  contended  by  appellants, 
and  conceded  by  appellees,  that  the  fact  that  it  was  so 
taken  in  his  wife's  name  raises  no  presumption  that  the 
title  was  so  taken  in  trust,  but  that,  on  the  contrary,  it  is 
presumed  that  the  wife  was  intended  to  be  a  beneficiary. 
2.  The  rule  being  conceded,  the  burden  is  upon  the 
plaintiffs.  The  deeds  themselves  are  strong  evidence  of 
title.  In  addition  to  this,  if  George  B.  did  furnish  the 
money,  the  presumption  is  that  he  procured  the  title  to  vest 
in  her  as  a  gift,  or  for  her  protection.  Under  such  circum- 
stances,, the  rule  is,  and,  where  both  parties  are  dead,  ought 
to  be,  that,  to  overcome  the  deeds  and  the  presumption,  the 
evidence  must  be  clear,  satisfactory,  and  convincing.  Smith 
V.  Smith,  179  Iowa  1365,  1372;  DeFrance  v.  Reeves,  148 
Iowa  348;  Murphy  v.  Hanscom^,  76  Iowa  192.  The  rule  is 
conceded.  We  are  not  so  satisfied.  We  shall  not  go  into 
the  evidence  very  much  in  further  detail.  The  circum- 
stances relied  upon  by  appellees  have  been,  for  the  most 
part,  related.  Other  circumstances  are  that  (Jeorge  B.  took 
possession  of  the  property  as  he  acquired  it,  and  enjoyed 
its  income ;  that  he  listed  it  with  agents  for  sale,  fixing  the 
price  and  terms.  But  Mary  J.,  too.,  was  in  possession,  as 
well, — at  least  of  a  part  of  it ;  and  he  could  well  have  been 
acting  for  her  in  listing  it.  His  conduct  after  her  death 
has  been  referred  to,  and  his  possession  and  acts  are  not 
inconsistent  with  possession  and  sales  of  the  property  as 
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executor ;  although  appellees  argue  that  he  was  treating  her 
will  as  a  nullity,  except  as  to  her  pi*operty,  which  she  in- 
herited from  her  father.  There  may  be  other  circumstances. 
It  is,  as  argued,  a  question  largely  of  intention.  On  the 
other  hand,  the  aged  sister  of  George  B.,  testifying  for 
plaintiffs,  says  that  he  put  the  property  in  her  name  for  her 
protection ;  that  he  thought  it  was  best  to  protect  her ;  that 
he  was  x)oorly;  and  that  it  was  to  protect  her,  if  he  was 
taken  away.  Two  of  the  witnesses  apparently  most  strong- 
ly relied  upon  by  plaintiffs  gave  testimony  tending  to  show 
that  the  property  was'  deeded  to  Mary  J.  for  her  benefit 
and  protection.  One  of  these,  a  nephew,  testifies  that  Mary 
J.  said  that  the  record  title  was  taken  in  her  name  because 
they  figured  that  George  B.  would  die  first,,  and  he  wanted 
everything  to  go  to  her — to  be  left  to  her.  Another  says 
that  she  said  that  a  reason  the  title  was  in  her  name  was 
that,  in  case  he  should  drop  off,  she  would  never  have  any 
trouble  with  the  title,  and  no  bother  with  lawyers.  Indeed, 
it  is  alleged  by  plaintiffs,  in  one  of  the  amendments  to  their 
petition,  that  the  properties  were  conveyed  to  Mary  J,  with 
the  express  oral  agreement  that  she  should  hold  it  in  trust 
for  him  until  his  death,  and  at  his  death  it  was  to  vest  in 
her.  Taking  into  account  all  the  circumstances,  we  are 
satisfied  that  it  was  George  B.  Wright's  purpose  to  confer 
on  his  wife,  Mary  J.,  a  benefit;  or  at  least  that  plaintiffs 
have  not  overcome  the  presumptions  by  showing  that  such 
was  not  his  purpose.  If  she  was  a  beneficiary,  she  was  not  a 
trustee.  Protection  to  her  as  grantee  is  inconsistent  with 
a  claim  of  resulting  trust.  George  B.'s  sister,  85  years  of 
age„  who  had  testified  as  to  declarations  by  Mary  J.,  in  ad- 
dition to  testifying  that  the  conveyances  were  made  for 
Mary  J.'s  protection,  as  before  stated,  testifies  in  regard  to 
Mary  J.'s  making  her  will,  and  that  she  said  she  wanted 
George  B.  to  have  the  property,  to  handle  it,  and  that  she 
was  willing  to  sign  any  papers  in  his  trading;  that  George 
was  quite  a  hand  to  trade  around,  and  that  she  had  it  fixed 
so  that  George  could  handle  the  property  just  as  he  wanted 
to;  that  she  said,  "I  am  willing  to  sign  everything,  any 
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papers,  if  he  has  a  mind  to  trade  or  sell."  This  was  a  long 
time  after  she  had  made  the  will.  She  said  George  wanted 
her  to  make  a  will. 

It  is  not  probable  that  she  would  make  a  will  solely  to 
dispose  of  the  interest  she  had  inherited  from  her  father, 
amounting  to  about  $150.  The  making  of  the  will  to  dis- 
pose of  all*  the  property  was  but  natural,  and,  we  think,  was 
in  accord,  at  that  time>  with  the  wishes  of  bot^  herself  and 
her  husband.  Her  will  gave  George  B.  just  what  she  had 
said  she  wanted  him  to  have.  The  inventory,  filed  by  George 
B,  as  executor,  does  not  list  real  estate,  and  appellees  think 
this  has  a  bearing  upon  his  intention  in  taking  the  title  to 
the  different  properties  in  her  name,  and  shows  that  he  con- 
sidered that  it  was  his  property,  and  not  hers.  It  is  true 
that  the  inventory  does  not  refer  to  any  real  estate.  It  does 
state,  among  other  things,  that  the  indebtedness  of  himself 
and  wife  amounted  to  $2,180,  and  recites,  further: 

"By  virtue  of  the  will  of  Mary  J.  Wright,  and  duly  pro- 
bated, I  ajn  the  beneficiary,  and  the  property,  both  real  and 
personal^  was  by  Mary  J.  Wright  willed  to  me,  to  use,  con- 
vey, sell,  and  control  during  my  life." 

And  this  is  signed  and  sworn  to  by  George  B.  It  does 
not  appear  that  George  B.,  during  his  lifetime,  made  any 
claim  to  being  the  owner  of  these  properties,  but  he  re- 
mained silent  at  the  time  she  made  her  will,  at  the  time  the 
farm  was  sold,  at  the  time  the  homestead  was  purchased  in 
her  name,  at  the  time  the  will  was  offered  for  probate,  at  the 
time  he  made  his  inventory,  and  during  the  seven  years  be- 
tween his  wife's  death  and  his  own.  True,  he  managed, 
used,  and  sold  the  property  after  her  death,  but  this  was  not 
inconsistent  with  his  rights  under  her  will,  except  as  to 
some  of  his  acts„  which  seem  to  indicate  that  he  was  at- 
tempting to  get  the  property  in  his  own  name.  Without 
enumerating  other  circumstances  in  the  record,  it  is  enough 
to  say  that  we  think  plaintiffs  have  not  overcome  the  pre- 
sumptions by  that  clear  and  satisfactory  evidence  required 
in  such  a  case,  and  that  the  trial  court  erred  at  this  point. 

Appellees  cite,  and  the  trial  court  relied  upon,  the  fol- 
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lowing  cases,  to  sustain  its  conclusions :  Cotton  v.  Wood, 
25  Iowa  4S;  In  Re  Estate  of  Mahin,  161  Iowa  459 ;  Copper 
V.  Iowa  T.  &  S,  Bank,  149  Iowa  336 ;  Smith  v.  Smith,  132 
Iowa  700 ;  and  Culp  v.  Price,  107  Iowa  133.  These  cases  an- 
nounce the  rule  of  law  as  contended  for  by  both  parties 
hereto.  It  is  more  a  question  of  evidence.  The  Cotton  case 
was  decided  on  demurrer,  which  admitted  the  allegation  in 
the  petition  that  the  conveyance  was  made  upon  an  express 
agreement  to  reconvey.  The  case  is  referred  to  and  followed 
in  the  Mahin  and  Copper  ca^es.  In  the  Mahin  case,  it  was 
proven  that  the  money  was  not  furnished  by  the  grantee, 
but  was  by  the  other  party,  and  that  the  evidence  was  suffi- 
cient to  show  that  it  was  not  a  gift.  In  the  Copper  case,  it 
was  proved  -conclusively  by  the  evidence  that  the  wife  fur- 
nished the  money,  and  the  title  was  taken  in  her  husband. 
The  question  as  to  the  presumption  that  it  was  a  gift  be- 
cause of  the  relationship  was  not  discussed,  but  it  was  held 
that  there  was  no  evidence  to  show  it  was  intended  as  a  gift. 
The  Smith  case  does  not  bear  directly  on  the  point  now 
under  consideration,  but  was  decided  more  on  the  question 
of  estoppel^  laches,  and  limitations.  In  the  Culp  case,  it 
was  held  that  the  evidence  was  not  sufficient,  as  against 
creditors,  but  was  sufficient  to  show  that  the  conveyance 
was  not  intended  as  an  advancement  to  the  son.  The  Cot- 
ton case  is  also  cited  in  Hayes  v.  Dean,  182  Iowa  619,  626, 
where  the  rule  is  again  stated  as  to  the  quality  and  quan- 
tity of  proof  required  to  ingraft  a  trust  on  the  legal  title, 
and  it  was  held  that  the  evidence  there  was  not  sufficient 
to  establish  a  trust.  The  discussion  in  that  case  has  a 
bearing,  also,  on  some  of  the  circumstances  relied  upon 
in  the  instant  case.  In  that  case,  the  title  was  taken 
in  the  wife,  and  the  husband  claimed  to  have  furnished 
the  money.  We  said  that  the  mere  fact  that  the  hus- 
band paid  the  purchase  price  had  no  tendency  to  prove 
the  alleged  trust,  and  that  the  presumption  in  favor  of 
plaintiff's  title  rested  upon  the  fact  that  he  did  pay  it, 
and  caused  the  deed  to  be  made  to  the  wife.  It  was 
also  said  that  the  fact  that  the  husband  remained  in  pos- 
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sesBion,  and  managed  or  used  the  land,  did  not  afford 
the  necessary  proof,  and  the  opinion  quoted  from  another 
case  that  it  was  the  natural  thing  for  the  husband  to  re- 
main in  posseKsion  of  the  land,  and  that  his  labor  and  serv- 
ice would  be  presumed  to  be  in  furtherance  of  the  same  pur- 
pose which  prompted  the  original  gift.  It  seems  to  us  that 
this  would  be  so  in  the  instant  case,  where  the  original  farm 
was  purchased  many  years  before,  and  other  smaller  prop- 
erties were  bought,  from  time  to  time,  during  the  following 
30  years,  or  thereabouts.  We  think  the  instant  case  is,  in 
its  facts,  more  like  Mossesiad  v.  Mossestadf  183  Iowa  311. 
It  was  held  there  that  evidence  that  the  husband,  who  paid 
for  the  land  and  had  the  title  taken  in  his  wife's  name,  to 
protect  her  from  claims  of  his  heirs  if  he  died  first,  did  not 
show  that  she  held  as  trustee  for  him;  and  further,  that 
such  evidence  did  not  show  her  to  be  a  qualified  beneficiary, 
depending  on  her  surviving  him.  Appellees  cite  Stone- 
cipher  t\  Kcar,  131  Ga.  688  (127  Am.  St.  Bep.  248),  in  ad- 
dition to  the  Mahin  case;  as  holding  that  the  presumption 
of  gift,  where  the  conveyance  is  to  a  wife,  is  not  conclusive, 
but  may  be  rebutted  by  proof,  and  that  it  is  a  question  of 
intention  and  proof.  Without  further  discussion  of  the 
cases  or  facts,  we  reach  the  conclusion  that  the  presumption 
of  gift  has  not  been  overcome  by  the  appellees,  and  that 
Mary  J.  Wright  had  not  only  the  legal  title,,  but  the  equi- 
table or  beneficial  title  as  well,  to  all  the  lands,  and  that  the 
Nebraska  and  Colorado  lands  likewise  belonged  to  her 
csxate. 

3.  No  notice  was  ever  served  upon  Gteorge  B.  Wright, 
requiring  him  to  elect  whether  he  would  take  distributive 
share  or  take  under  the  will;  but  appellants  contend  that 

his  acts  and  conduct  show  that  he  never- 

'•  YeviBe'(7)         theless  did  elect  to  take  under  the  wiU. 

eiectio"  ^  '^  ■      Some  of  the  circumstances  bearing  on  this 

question  have  already  been  referred  to,  and 
we  shall  not  take  the  time  or  space  to  refer  to  other  evi- 
dence bearing  thereon.  There  is  nothing  in  the  record 
tending  to  show  that  he  was  claiming  a  distributive  share. 
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The  circumstance,  with  others,  that  hi\  in  writing  in  the 
inventory  filed  by  him,  which  waa  of  record,  claimed  to 
take  under  the  will,  is,  we  think,  one  of  the  strong  cir- 
cumstances in  the  case.  His  conduct,  which  is  in  the 
nature  of  an  estoppel,  shows  an  election  to  take  under 
the  will. 

These  questions  are  determinative  of  the  case,  so  that 
it  is  unnecessary  to  discuss  other  questions  argued.  The 
decree  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  a  decree  in  harmony  with  this  opinion. — 
Reversed  and  remanded. 

Weaver,  C.  J.,  Evans  and  Salinger,  J  J.,  concur. 


In  Re  Continental  Casualty  Company  et  al. 

TAXATION:     Insurance—" Qro88   Promlnnui    Received. "     In    com- 

1  pttting  the  "grose  amount  of  premiums'  received'*  annually  by 
an  insurance  company  "for  business  done  in  this  state/*  as  a 
basis  for  the  state  tax,  consideration  must  be  given  solely  to 
premiums  earned  by  the  company — not  to  premiums  received, 
but  returned  to  the  insured  on  cancellation  of  the  policy.  (Sec. 
1333,  Code  Supp.,  1913.) 

STATUTES:     Amendment  as  Bearing  on  Construction.    The  rights 

2  of  one  class  of  parties  embraced  within  a  statute  may  not  be 
controlled  by  an  amendment  dealing  exclusively  with  another 
class. 

STATUTES:     Implication  from  Amendment.    The  construction  of  a 

3  statute  as  to  one  class  of  persons  may  not  be  controlled  by  a 
merely  implied  construction  arising  from  an  amendment  to 
the  statute  dealing  with  a  different  class  of  persons. 

TAXATION:     '* Insurance  upon   Property   in  this   ^tate"    Defined. 

4  A  contract  between  two  foreign  insurance  companies  doing  a 
general  insurance  business  In  Iowa,  under  which  each  recipro- 
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cally  pays  to  the  other,  in  the  state  of  their  domicile,  a  portion 
of  the  premium  received  on  Its  policies  issued  on  property  in 
this  state,  and  under  which  the  company  receiving  such  por- 
tion agrees  to  pay  to  the  company  paying  the  portion  a  pro- 
portional amount  of  the  loss,  if  any,  does  not  constitute  *'in' 
surance  upon  property  in  this  «fafe,'*  within  the  meaning  of 
Sec.  1333,  Code  Supp.,  1913,  and  therefore  no  state  tax  is  due 
on  the  portion  so  paid  for  indemnity. 

INSUtLANCE:  Beinsurance.  The  requirement  of  our  statute  (Sees. 
5  1710,  1711,  Code  Supp.,  1913),  that  insurance  companies  author- 
ized to  do  business  in  this  state  shall  not  expose  themselves  to 
a  loss  on  one  risk  in  excess  of  10  per  cent  of  their  capital  stock, 
unless  they  reinsure  such  risk  in  some  like  company  authorized 
to  do  business  in  this  state,  has  no  application  to  voluntary 
reinsurance,  entered  into  wholly  outside  this  state,  on  policies 
the  amounts  of  which  are  not  shown. 

Appeal  from  Polk  District  Court. — Thos.  J.  Guthrie, 

Judge. 

October  4,  1920. 

The  controversy  herein  was  submitted  in  the  district 
court  upon  an  agfeed  statement  of  facts,  under  the  pro- 
visions of  Chapter  13,  Title  XXI,  of  the  Code  (Sections 
4377  to  4384,  inclusive).  It  involves  the  construction  of 
Section  1333,  Code  Supplement,  1913,  as  to  what  shall  be 
deemed  the  "gross  amount  of  premiums  received,"  for  the 
purpose  of  collecting  the  2%  per  cent  taxes  thereon.  Upon 
trial  had„  there  was  a  judgment  for  the  Continental 
Casualty  Company  against  the  state  of  Iowa,  to  recover 
an  excess  amount  t)f  tax,  paid  under  protest.  Judg- 
ments were  entered  respectively  against  the  last-named 
two  companies  in  favor  of  the  state  of  Iowa,  for  a  balance 
due  of  premium  tax.  From  the  first-named  judgment,  the 
state  of  Iowa  has  appealed;  and  from  the  second  judg- 
ment, the  Great  American  Insurance  Company  and  the 
American  Alliance  Insurance  Company  have  respectively 
appealed. — Affirmed  on  State's  appeal;  reversed  on  oth^^r 
two  appeals. 


Oct.  1920]  In  Be  Continental  Cas.  Co.  935 

H.  M.  Havner,  Attorney  General,  B.  J,  Powers,  Assist- 
ant Attorney  General,  and  Btipp,  Perry,  Banniater  d  ^Btarz- 
inger,  for  appellants. 

George  R,  Sanderson,  for  appellee. 

Jesse  A.  Miller,  Amicus  Curiae. 

Evans,  J. — All  the  above-named  companies  are  insur- 
ance companies.  The  first-named  company,  as  indicated  by 
its  name,  is  a  casualty  company,  and,  for  the  sake  of 

brevity,  will  be  so  referred  to  herein.  The 
1.  Taxation:        other    two    companies    are    fire    insurance 

"gross  companies,  and  will  be  designated  as  such. 

premiums  -^_  _^  _  .    ^  ^     . 

received."  The  Casualty  company  has  no  interest  m 

the  controversy  of  the  fire  companies;  nor 
have  the  fire  companies  any  interest  in  the  controversy 
of  the  casualty  company.  The  controversy  between  the 
State  and  the  two  fire  companies  involves  precisely  the 
same  question  of  construction  as  to  each  company.  We 
have  before  us,  therefore,  the  equivalent  of  ttvo  cases,  and 
we  shall  deal  with  them  in  separate  divisions  hereof,  tak- 
ing up  first  the  case  of  the  casualty  company. 

I.  Section  1333,  Code  Supplement,  1913,  was  as  fol- 
lows: 

"Every  insurance  company  or  association  organized  or 
incorporated  under  the  laws  of  any  state  or  nation  other 
than  the  United  States,  and  every  other  insurance  company 
whose  charter  may  be  owned  or  a  majority  of  whose  stock 
may  be  controlled  or  whose  business  shall  be  carried  on 
in  the  interest  or  for  the  benefit  of  any  insurance  company 
or  association  incorporated  under  the  laws  of  any  state  or 
nation  other  than  the  United  States,  shall,  at  the  time 
of  making  the  annual  statements  as  required  by  law, 
pay  into  the  state  treasury  as  taxes  two  and  one-half  per 
cent  of  the  gross  amount  of  premiums  received  by  it  or 
its  agents,  in  cash,  promissory  obligation  or  other  form  of 
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settlement  for  business  done  in  this  state^  including  all 
insurance  upon  property  situated  in  this  state  and  upon 
the  lives  of  persons  resident  in  this  state  during  the  pre- 
ceding year.  Every  insurance  company  incorporated 
under  the  laws  of  any  state  of  the  United  States  other 
than  the  state  of  Iowa,  not  including  associations  operat- 
ing under  the  provisions  of  Chapter  seven.  Title  nine  of 
this  Code,  or  fraternal  beneficiary  associations  doing  busi- 
ness in  the  United  States,  shall,  at  the  time  of  making 
the  annual  statements  as  required  by  law,  pay  into  the 
state  treasury  as  taxes  two  and  one-halj  per  cent  of  the 
'  gross  amount  of  premiums  received  by  it  for  business  done 
in  this  state,  including  all  insurance  upon  property  situ- 
ated in  this  state  and  upon  the  lives  of  persons  resident 
in  this  state  during  the  preceding  year.  At  the  time  of 
paying  said  taxes,  said  companies  and  associations  shall 
take  duplicate  receipts  therefor,  one  of  which  shall  be  filed 
with  the  auditor  of  state,  and  upon  filing  of  said  receipt, 
and  not  till  then,  the  auditor  shall  issue  the  annual  cer- 
tificate as  provided  by  law.  No  deduction  or  exemption 
from  the  taxes  herein  provided  shall  be  allowed  for  or  on 
account  of  any  indebtedness  owing  by  any  such  insurance 
company  or  association." 

This  was  amended  by  the  thirty-second  general  assem- 
bly, by  adding  thereto  the  following  proviso: 

"Provided,  however,  that  companies  doing  a  fire  insur- 
ance business  may  deduct  from  the  gross  amount  of  pre- 
miums received,  the  amount  of  premiums  returned  upon 
canceled  policies  issued  upon  property  situated  in  this 
state." 

The  question  is.,  What  items  should  be  included  and 
what  excluded,  in  ascertaining  the  "gross  amount  of  pre- 
miums received"  for  the  particular  year  in  question? 

The  concrete  case  is  that  the  Casualty  Company 
received  and  retained  as  earned  premiums  for  the  partic- 
ular year  approximately  the  sum  of  $51,000.  This  item  pre- 
sents no  dispute.  It  was  claimed  by  the  State  of  Iowa 
in   the  district   court   that    two   other   items,   amounting 
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approximately  to  f22,000  and  f20,000  reRpectively,  should 
have  been  included,  as  gross  premium. 

The  item  of  f22,000  was  made  up  of  charges  appear- 
ing upon  the  books  of  the  company  for  premiums  upon 
policies  issued,  but  not  yet  delivered.  The  fact  is  con- 
ceded that  such  policies  never  were  delivered,  and  that  no 
part  of  the  f22,000  thus  charged  as  premiums  was  ever 
earned  or  received.  The  claim  upon  this  item,  however, 
has  been  abandoned  by  the  State,  and  we  have  no  occasion 
to  give  it  further  consideration. 

The  item  of  120,000  claimed  by  the  State  represents  pre- 
miums actually  received  in  the  first  instance  by  the  com- 
pany, but  afterwards  returned  to  the  policyholders,,  upon 
cancellation  of  their  policies  before  the  expiration  of  their 
terms. 

The  contention  for  the  State  is  that,  inasmuch  as  these 
premiums  were  received,  they  became  part  of  the  gross 
premiums,  regardless  of  their  subsequent  return;  whereas 
the  Casualty  Company  contends  that,  though  it  received 
the  premiums  in  question,  it  received  the  same,  under  the 
law,  subject  to  the  right  of  the  policyholder  to  demand 
the  return  of  all  unearned  premiums,  upon  cancellation 
of  the  policy;  that  its  right  to  any  premium  received 
was  not  complete  until  it 'had  earned  the  same;  and  that 
no  premium  should  be  deemed  "I'eceived,"  within  the 
meaning  of  the  statute,  until  the  legal  right  of  the  com- 
pany to  retain  it  is  complete  and  irrevocable.  The  district 
court  sustained  this  latter  contention. 

The  argument  for  the  State  rests  upon  two  general 
grounds.  The  first  is  that  the  item  in  question  is  covered 
by  the  literal  terms  of  the  statute,  and  that  there  is  no 
fair  room  for  a  different  constmction.  We  cannot  adopt 
this  view.  Wliile  it  is  true,  in  a  literal  sen.se,  that  the 
company  did  receive  these  premiums  from  the  policyholders 
in  advance  of  their  earning,  it  is  also  true,  in  a  legal 
sense,  that  it  received  the  same  subject  to  the  right  of  the 
policyholders  to  demand  the  return.,  upon  a  cancellation 
of  their  policies  at  any  time  before  the  earning  of  the 
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premium.  Until  such  time,  therefore,  as  the  premium 
should  be  fully  earned,  the  right  of  the  insuring  company 
thereto  wais  a  qualified  one,  and,  speaking  broadly,  was 
impressed  with  a  trust,  created  by  the  statute.  Until  the 
premium  was  earned  by  the  insuring  company,  it  was  a 
quasi  trustee  for  the  policyholder,  as  to  the  unearned  por- 
tion. The  only  fair  construction  of  the  statute,  therefore, 
is  that  "premiums  received"  can  refer  only  to  those  pre- 
miums which  the  company  has  a  right  to  retain,  as  its  own 
absolute  property.  There  is  a  quality  of  unreasonableness 
in  the  contrary  contention  which  forbids  its  adoption, 
unless  required  by  the  clear  direction  of  the  statute.  We 
have  little  hesitancy  in  sustaining  the  trial  court  at  this 
point.  The  construction  which  we  thus  put  upon  our  stat- 
ute is  in  accord  with  the  holding  of  other  courts  in  the 
construction  of  similar  statutes.  German  Alliance  Ins. 
Co.  V.  VatiCleave,  191  111.  410  (61  N.  E.  94) ;  People  v. 
Miller,  177  N.  Y.  516  (70  N.  E.  10) ;  State  v.  Continental 
Ins.  Co.,  (Ind.)  116  N.  E.  929;  State  v.  Fleming,  70  Neb. 
523  (97  N.  W.  1063) ;  State  v.  WUson,  102  Kan.  752  (172 
Pac.  41) ;  Mutual  Ben.  Life  Ins.  Co.  v.  Commomoealth,  128 
Ky.  174  (107  S.  W.  802). 

No  case  is  cited  to  us  to  the  contrary.  In  People  t?. 
Miller,  111  N.  Y.  515  (70  N.  K.  10),  supra,  the  question 
was  fully  discussed  in  the  opinion.  The  following  quota- 
tion therefrom  is  illustrative  of  the  argument  in  all  the 
cited  cases: 

"The  consideration  for  the  tax  is  the  insurance  busi- 
ness done  during  an  entire  year,  ascertained  after  the 
expiration  of  the  year  and  expressed  in  the  gross  amount 
of  premiums  received  during  the  year  ♦  ♦  ♦  Every 
insurance  policy  in  this  state,  by  its  terms,  is  subject  to 
cancellation,  and  in  that  event,  it  is  provided  both  by 
the  policy  and  by  statute  that  the  unearned  premiums  shall 
be  refunded  by  the  company.  (Ins.  Law,  Sec.  122.)  Thus, 
a  policy  for  a  specified  time  continues  in  force  no  longer 
than  both  parties  elect,  for  either  may  end  it  at  wilL  If 
a  policy  is  written  for  one  year,  but  is  canceled  after  it 
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has  rnn  six  months^  the  business  done  by  means  of  that 
policy  is  insurance  of  the  property  affected  for  six  months. 
That  period  covers  the  entire  life  of  the  policy,  and  the 
company  ftimishes  no  insurance  after  it  has  expired.  It 
then  ceases  to  do  business,  so  far  as  that  policy  is  con- 
cerned, and  if  aH  its  policies  were  canceled  at  the  same 
time,  it  would  cease  to  do  business  altogether.  *  *  *  It 
may  be  asked,  Why  does  the  statute  say  gross  premiums, 
unless  it  means  all  premiums  received,  whether  refunded 
or  not?  We  think  the  use  of  the  word  'gross'  was  intended 
to  include  all  premiums  that  remain  in  the  treasury  of  the 
company,  and  to  exclude  any  deductions  for  the  commis- 
sions of  agents  or  the  expenses  of  doing  business.  The 
gross  amount  collected  from  canceled  policies  means  the 
gross  amount  collected  and  retained  by  the  company.  The 
amount  paid  back  is  not  collected  for  business  done,  but 
received  for  business  expected  to  be  done.  The  key  to  the 
construction  of  the  statute  is  business  done,  for  that  is 
the  basis  of  the  tax.  The  state  allows  the  corporation 
to  do  business  and  taxes  it  for  such  business  as  it  actually 
does, — ^not  for  business  attempted  but  never  completed. 
A  canceled  policy  does  not  represent  business  done  aiter 
the  date  of  cancellation;  for  no  business  is  done  through 
that  policy  after  that  date.  The  exercise  of  the  right  to 
cancel  interrupts  the  business  being  done  by  the  policy, 
and  ipso  facto  renders  the  company  liable  to  repay  the 
unearned  premium,  and  we  think  it  would  be  unreasonable 
to  hold  that  the  sum  refunded  is,  for  the  purpose  of  taxa- 
tion under  this  statute,  actually  collected." 

Appellants'  second  ground  of  argument  rests  upon  the 
proviso  added  to  the  original  section  by  Chapter  56,  Acts 
of  the  Thirty-second  General  Assembly.  .  It  will  be  seen 

from  this  proviso  that  returned  premiums 
^'  a^mJndment  at    ^P^^  Canceled  policies  are  expressly  with- 
coMtruction       ^^^^    from    inclusiou    in    the    "gross    pre- 
miums," in  so  far  as  fire  insurance  is  con- 
cerned.   The  argument  is  that  this  proviso,  by  implication, 
requires  the  inclusion  of  returned  premiums  as  to  all  in- 
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surance  companies  except  fire  insurance  companies.  The 
appellee  herein  is  only  a  casualty  company.  So  far  as  it 
is  concerned,  the  proviso  in  question  added  nothing  to  the 
original  statute,  and  took  nothing  away  therefrom.  The 
rights  of  this  company,  therefore,  are  to  be  determined 
by  the  provisions  of  the  statute  in  its  original  form.  This 
is  precisely  what  we  have  done  in  our  foregoing  discussion. 
It  is  urged,  however,  that  the  terms  of  the  proviso 
indicate  by  implication  the  legislative  construction  of  the 
original  statute,  and  that  they  indicate  such  construction 

to  be  that  for  which  appellants  now  con- 
8-  fmpucJtion  *^^^-  ^*  ^®  perhaps  true  that  the  adop- 
amwidmeiit  *^^^  ^^  ®^^^  amendment  by  the  thirty- 
second  general  assembly  indicated  the 
legislative  view  that  such  amendment  was  proper  and 
desirable  legislation.  It  clearly  indicated  the  legislative 
purpose  of  that  general  assembly  to  fully  protect  fire  in- 
surance companies  agaiust  the  payment  of  a  premium  tax 
upon  unearned  premiums  returned  upon  cancellation  of 
policies.  If  the  legislative  mind  construed  the  original 
statute  as  imposing  a  premium  tax  upon  unearned  and 
returned  premiums,  or  if  it  deemed  the  construction  of 
such  original  statute  douMful  on  that  question,  then,  in 
either  event,^  a  proviso  by  amendment  could  naturally  be 
deemed  a  proper  precaution.  The  adoption  of  the  amend- 
ment was  n^anifestly  precautionary.  It  did  not  neces- 
sarily indicate  a  legislative  construction  of  the  existing 
statute.  A  doubt  as  to  the  proper  construction  of  the 
statute  would  sufBciently  account  for  the  precaution. 
Moreover,  if  there  had  been  a  legislative  construction,  it 
would  adjudicate  nothing.  The  only  effective  thing  which 
such  legislature  could  do  would  be  to  enact  new  legislation, 
or  to  repeal  or  amend  the  old.  It  could  not  change  exist- 
ing law  by  mere  construction.  We  have  little  occasion, 
therefore,  to  deal  with  the  mere  implication  of  legislative 
construction  which  is  contended  for  by  appellant.  -The 
amendment  enacted  by  the  thirty-second  general  assembly 
speaks  for  itself.     It  is  effective  according  to  its  terms, 
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and  within  the  scope  thereof.  It  is  not  effective  beyond 
its  terms.  These  terms  in  no  manner  affect  the  appellee, 
or  its  rights  involved  herein.  We  reach  the  conclusion, 
therefore,  that  the  trial  court  properly  construed  the 
original  statute  in  accord  with  the  contention  of  the  appel- 
lee, and  that  its  judgment  should,,  accordingly,  be  affirmed. 
11.  The  controversy  presented  between  the  State  of 
Iowa  and  the  two  fire  insurance  companies  above  named, 
involves  the  construction  of  the  same  provision  of  the  same 

Section  1333,  as  applied  to  a  different  sub- 

*    •'insurance         ject-matter.     The  question  involved  in  this 

"nThis^state*^     coutroversy  is  whether  the  "gross  amount 

cieflned.  Qf    premiums"    upon    which    the    2i/^    per 

cent  tax  is  to  be  computed  should '  be 
deemed  to  include  premiums  for  so-caUed  reinsurance.  The 
concrete  case,  as  made  by  the  stipulation  of  facts,  is  that 
these  two  insurance  companies  are  organized  under  the 
laws  of  the  state  of  New  York„  and  that  they  do  business 
therein;  and  that  each  is  authorized  to  do  insurance  busi- 
ness in  the  state  of  Iowa.  Each  of  them  did  business  in 
the  state  of  Iowa  by  issuing  their  policies  upon  property 
situated  within  the  state,  and  by  collecting  premiums 
therefor.  Each  of  them  has  paid  to  the  state  its  full  pre- 
mium tax  of  2Y2  per  cent  upon  all  the  premiums  received 
by  it  for  insurance  upon  property  in  this  state.  It  appears, 
however,  that  there  was  in  existence  between  these  two 
companies  a  certain  contract,  whereby  it  was  agreed,  in 
effect,  that  each  should  insure  or  indemnify  the  other  to 
the  extent  of  all  its  excess  insurance  under  any  policy.  For 
instance,  as  a  matter  of  business  policy,  each  of  these 
companies  limits  itself  to  a  certain  maximum  of  liability 
upon  any  single  risk.  Nevertheless,  it  will  issue  policies  in 
excess  of  such  maximum,  and  collect  the  premium  there- 
for. It  will,  of  course,  be  liable  to  the  policyholder  for 
the  full  undertaking  of  its  policy,  regardless  of  its  own 
maximum.  In  such  case,  the  excess  insurance  is  carried, 
so  to  speak^  by  the  other  company  under  said  contract. 
The  pro  rata  share  of  the  j)remium  received  is  paid  by  the 
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insuring  company  to  such  indemnifying  company,  less 
actual  cost  of  obtaining  the  business.  In  the  event  of 
loss,  the  excess  is  paid  by  the  indemnifying  company  to 
the  insuring  company.  The  following  quotation  from  the 
stipulation  of  facts  is  a  succinct  and  sufficient  description 
of  the  contractual  relation  of  these  two  companies  in  that 
regard. 

"IV.  It  is  agreed  that,  whenever  the  American  Alliance 
Insurance  Company  issues  an  insurance  policy  on  any  piece 
of  property  in  the  state  of  Iowa,  that  the  liability  thereon  is 
automatically  reinsured  by  the  Great  American  Insurance 
Company,  in  accordance  with  a  contract  entered  into  be- 
tween the  two  companies;  that  said  contract  between  said 
companies  was  executed  and  entered  into  in  the  state  of 
New  York,  and  that  the  American  Alliance  Insurance 
Company  pays  to  the  Great  American  Insurance  Company 
on  such  insurance  so  ceded,  the  entire  amount  received 
therefor,  less  actual  cost  of  writing  same;  that,  in  case  of 
a  loss,  the  amount  of  such  loss  is  paid  to  the  American 
Alliance  Insurance  Company  in  the  state  of  New  York, 
and  that  the  contract  for  such  reinsurance  between  the 
said  two  companies  was  made  and  is  carried  out  in  the 
state  of  New  York.    ♦    ♦    • 

"VI.  That  the  American  Alliance  Insurance  Company, 
by  contract  entered  into  outside  of  the  state  of  Iowa,  and 
carried  out  outside  of  the  state  of  Iowa,  reinsures  the 
excess  lines  of  the  Great  American  Insurance  Company, 
and  that  the  insurance  commissioner  of  the  state  of  Iowa, 
in  making  up  the  tax  of  the  American  Alliance  Insurance 
Company  for  1918,  contended  that  the  2i/^  per  cent  tax 
was  due,  not  only  upon  the  face  of  the  policies  written  by 
the  American  Alliance  Insurance  Company,  but  upon  the 
premiums  received  for  reinsurance  of  excess  lines  from  the 
Great  American  Insurance  Company,  which  premiums  had, 
for  the  purposes  of  taxation,  been  once  charged  to  and 
the  tax  paid  thereon  by  the  Great  American  Insurance 
Company;  that  the  contract  for  reinsurance  between  the 
Great  American  and  American   Alliance  Insurance  com- 
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panies  was  entered  into  outside  of  the  state  of  Iowa,  the 
premiums  were  paid  to  the  American  Alliance  Insurance 
Company  thereon,  outside  of  the  state  of  Iowa,  and  the 
amounts  due  thereunder  on  account  of  losses  were  paid 
over  to  the  Great  American  Insurance  Company  outside 
of  the  state  of  Iowa." 

It  is  made  to  appear,  for  instance,  that  the  American 
Alliance  Insurance  Company  collected  from  the  policy- 
holders approximately  f48,000,  in  round  numbers.  It  paid 
the  full  premium  tax  thereon.  Likewise,  the  Great  Ameri- 
can Insurance  Company  received  from  the  policyholders 
a  gross  amount  of  premiums^  and  paid  the  full  premium 
tax  thereon.  To  this  extent,  there  is  no  dispute  as  be- 
tween the  state  of  Iowa  and  either  of  these  companies. 
But,  under  their  indemnity  or  reinsuring  contract  between 
each  other,  each  ceded  to  the  other  its  excess  business, 
and  paid  therewith  the  pro  rata  premium  collected  respec- 
tively by  each  from  the  policyholders.  The  excess  business 
ceded  to  the  American  Alliance  Insurance  Company 
brought  with  it  pro  rata  premiums  to  such  company  amount-  ^ 
ing  approximately  to  |13,000,  in  round  numbers.  The 
premium  tax  on  these  premiums  had  been  fully  paid  by 
the  ceding  company.  Likewise,  excess  business  was  ceded 
to  the  Great  American  Insurance  Company,  carrying  with 
it  pro  rata  premiums  amounting  to  thousands  of  dollars, 
the  premium  tax  on  which  had  been  fully  paid  by  the  ced- 
ing company.  Upon  the  |13,000  thus  received  by  the 
American  Alliance  Insurance  Company,  the  state  claims 
the  premium  tax.  A  similar  claim  is  made  against  the 
•Great  American  Insurance  Company  for  the  amount  of 
premiums  received  by  it  pursuant  to  such  distribution 
of  business.  The  question  presented,  therefore,  is  whether 
such  distribution  of  business  between  these  companies, 
and  perhaps  others,  amounts  to  a  receiving  of  additional 
premiums,,  upon  which  an  additional  premium  tax  should 
be  paid. 

It  is  conceded  that  the  contract  of  indemnity  or  rein- 
surance in  question  was  entered  into  between  these  com- 
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panics  in  New  York,  the  state  of  their  domicile,  and  that 
all  the  distribution  of  business  and  the  pro  rating  of  pre- 
miums pursuant  thereto  was  done  in  such  state.  Clearly, 
therefore,  the  business  was  not  done  in  Iowa.  It  is  urged 
for  the  State,  however,  that  such  premiums  were  received 
for  "insurance  upon  property  situated  in  this  state,"  and 
that,  therefore,  it  comes  within  the  terms  of  the  statute. 
It  appears  from  the  stipulation  of  facts  that  the  contract 
in  question  fixed  the  rights  and  relations  of  each  party 
to  the  excess  business  of  the  other.  By  virtue  of  the 
contract  alone,  the  excess  business  of  each  of  the  con- 
tracting parties  inured  to  the  benefit  of  the  other.  It 
entitled  such  other  to  the  pro  rata  share  of  the  premium 
received,  and  fixed  upon  it  the  obligation  to  indemnify  in 
case  of  loss.  There  was  no  issuing  of  policies  by  the  in- 
demnifying company  upon  any  particular  property.  The 
contract  was  made  in  advance,  to  operate  upon  future 
business.  Strictly  speaking,  it  was  a  contract  of  indemnity, 
rather  than  of  reinsurance,  although  it  operated^  in 
practical  effect,  as  reinsurance.  If  two  individuals  should 
form  a  quasi  partnership  in  the  insurance  business,  or 
should  pool  their  business  upon  the  plan  provided  in  this 
contract,  and  each  should  account  to  the  other  thereunder, 
and  distribute  a  pro  rata  share  of  the  premiums  received 
upon  his  own  business,  it  would  hardly  be  claimed  that 
such  distribution  subjected  the  mutual  recipients  to  an 
additional  tax.  Under  the  stipulation  of  facts  herein,  the 
liability  of  the  indemnifying  company  in  the  event  of  loss 
was  to  the  insuring  company,  and  not  to  the  policyholder. 
The  policyholder  paid  one  premium.  This  premium  pajd 
for  his  insurance.  The  full  premium  tax  upon  it  was  paid. 
In  the  state  of  New  York,  this  premium  so  received  by 
the  insuring  company  was  apportioned  pursuant  to  the  pre- 
existing contract.  A  division  of  the  premium  worked  a 
division  of  the  loss,  if  any.  Did  this  apportionment  create 
"insurance  upon  property  within  this  state"  in  any  other 
sense  than  that  the  original  policy  covered  property  within 
this  state?     Was  there  any  new  insurai^ce  created  upon 
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property  iu  this  state?  We  think  not.  Indeed,  we  think 
that  the  distribution  of  these  premiums  in  the  manner 
indicated  by  the  stipulation  of  facts,  was  business  done 
by  these  companies  in  the  state  of  their  domicile.  We 
see  no  fair  reason  for  saying  that  such  business  should 
be  deemed  to  be  constrifctively  done  in  Iowa,  or  -should 
be  deemed  to  come  within  the  letter  or  spirit  of  our  statute. 

This  conclusion  has  the  support  of  holdings  in  other 
states,  and  no  contrary  holding  is  cited  to  us.  See  State 
V.  Continental  Ins.  Co.,  (Ind.)  116  N.  E.  929;  American 
Fid.  Co.  V.  Leahy,  189  App.  Div.  242  (178  N.  Y.  Supp.  511) ; 
State  V.  Connecticut  Mut.  Life  Ins.  Co.,  106  Tenn.  282  (61  S. 
W.  75) ;  City  of  New  Orleans  v.  Virginia  Fire  d  Mar.  Ins. 
Co.,  33  La.  Ann.  10;  Knights  Templar  d  M.  L.  I,  Co.  v. 
Jarman,  187  U.  S.  197. 

One  argument  urged  for  the  State  is  that,  under  Section 
1711,  Code  Supplement,  1913,  it  was  obligatory  upon  the 
insuring  company  to  reinsure  only  with  a  company  author- 
ized to  do  business  in  the  state  of  Iowa.  It 
^"  retaBuramfi.'  ^®  Urged  that  the  implication  of  this  provi- 
sion is  that  reinsurance  premiums  were 
contemplated.  Section  1710,  Supplement  to  the  Code, 
1913,  prohibits  every  insurance  company  authorized  to 
do  business  in  this  state  from  exposing  itself  to  a  loss 
on  one  risk  gi-eater  than  10  per  cent  of  its  capital  stock, 
unless  it  reinsures  its  excess  loss  in  some  reliable  com- 
pany. Section  1711  requires  such  reinsurance  to  be  made 
with  some  company  authorized  to  do  business  in  this 
state.  In  the  record  before  us,  it  does  not  appear  that 
there  was  any  excess  risk  taken  by  the  insuring  company, 
within  the  meaning  of  Section  1710.  The  maximum  adopted 
by  these  companies  as  a  limitation  of  liability  upon  a  single 
risk  was  of  tlieir  own  choosing.  It  was  merely  a  voluntary 
adoption  by  the  companies  themselves  of  a  business  policy, 
with  a  view  of  safeguarding  against  extraordinary  disaster. 
What  that  maximum  was,  does  not  appear  in  the  stipu- 
lation. Neither  does  it  appear  that  any  of  the  risks  rein- 
sured   exceeded    the    statutory    maximum.      These    two 
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sections,  therefore,  are  not  applicable  to  the  facts  of  the 
stipulated  case,  and  we  have  no  occasion  to  consider 
whether,  if  applicable,  they  would  bear  the  implication  sug- 
gested in  argument  for  the  State. 

The  legal  right  of  these  companies  to  enter  into  such 
indemnifying  contract  in  the  state  of  their  domicile,  and 
to  perform  such  contract  therein,  was  in  no  manner  depend- 
ent upon  any  Iowa  statute.  If  the  contract  was  legal 
under  New  York  law,  authority  under  Iowa  statute  was 
not  requisite.  If  such  authority  were,  in  fact,  given,  the 
legality  of  the  contract  could  not  thereby  be  increased; 
and  if  such  authority  were  withheld,  its  legality  could 
not  thereby  be  diminished. 

This  of  itself  is  a  sufficient  reason  for  saying  that  Sec- 
tions 1710  and  1711  have  no  application;  and  also  that 
Section  1333  should  not  be  construed  as  attempting  to 
operate  upon  such  transaction. 

In  holding  that  the  premiums  thus  distributed  between 
these  companies  in  New  York  became  subject  to  an  addi- 
tional premium  tax,  the  trial  court  erred,  and  the  judg- 
ments entered  against  each  of  these  fire  companies  named 
respectively  are,  accordingly,,  reversed. — Affirmed  on  ap- 
peal of  State;  reversed  on  other  two  appeals. 

Weaver,  C.  J.,  Ladd,  Preston,  Salinger,  and  Arthur, 
JJ.,  concur. 


Anna  Melicker,  Appellee,^  v.  John  Sedlacek,  Sr., 

Appellant. 

KBGUG-EKCE:  Kon-Duty  to  Apprehend  Unusual  Occurrence.  Even 
1  though  a  person  may,  in  a  measure,  know  that  his  dog,  of  ma- 
ture years,  cherishes  a  lurking  antipathy  against  a  Ford  auto- 
mobile, yet  such  owner  is  under  no  legal  obligation  to  appre- 
hend that  said  dog,  after  wandering  afield  in  the  nighttime  for 
a  distance  of  80  rods  from  home,  may  fall  asleep  upon  a  2-foot 
bank  bordering  the  public  highway,  and   may  feel  displeased 
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when  his  rest  is  disturbed  by  the  sudden  approach  of  his  arch 
enemy,  and  may  express  his  displeasure  by  Jumping  Into  the 
roadway  and  hurling  one  "bark"  at  his  distuiber,  and  may 
thereupon  be  unceremoniously  run  over,  with  far  greater  re- 
sulting damages  to  the  Ford  and  its  occupants  than  to  the  dog. 
Damnum  absque  injuria. 

ANIMALS:     OoUision  with  Dog  in  Highway.    Evidence    reviewed, 
2    and  held  insufficient  to  sustain  a  verdict  for  damages  by  reason 
of  a  collision  with  a  dog  in  the  public  highway. 

Appeal   from   Johnson   District    Court. — R.    G.    Popham, 

Judge. 

October  4,  1920. 

Action  to  recover  damages  to  the  person  of  plaintiff 
and  her  husband,  and  to  the  Ford  automobile  of  the  latter, 
by  reason  of  the  automobile's  striking  a  dog,  alleged  to 
have  been  owned  or  harbored  by  the  defendant.  The  first 
count  claimed  damages  for  personal  injuries  to  the  plain- 
tiff, and  the  second  count  for  injuries  to  her  husband  and 
damages  to  his  car,  and  alleged  that  her  husband's  cause 
of  action  had  been  assigned  to  her.  Trial  to  a  jury,  which 
resulted  in  a  verdict  for  plaintiff  in  the  sum  of  $200,  upon 
which  judgment  was  rendered  by  the  court.  The  defend- 
ant appeals. — Reversed  and  remanded. 

Hart  d  Hart,  for  appellant. 

Dutcfter,  Davis  d  Hamhrecht,  for  appellee. 

Peeston,  J. — The  petition  alleges,  in  substance,  that 
defendant  was  the  owner  of.,  or  harbored  on  his  premises, 
a  vicious  dog;  that  the  dog  was  in  the  habit  of  running 

out  in  the  highway,  and  barking  and  biting 
1.   nbgliobnce:       .^^  automobiles  traveling  thereon,  and  run- 

non-auty   to  07 

umisua^"^  ning  in  front  thereof,  greatly  endangering 

ixvunonoo.  the  occupauts  of  the  car ;  that  this  fact  was 

well    known    to    defendant,    prior    to    the 
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transaction  in  question,  and  that  defendant  made  no  effort 
to  restrain  the  dog  from  continuing  such  practice,  but 
continued  to  keep  and  harbor  him ;  that,  about  9 :30  o'clock 
in  the  evening  of  October  27,  1918,  plaintiff  was  riding 
along  the  highway  near  the  premises  of  defendant,  in  a 
Ford  car,  belonging  to  and  being  driven  by  her  husband; 
that,  a  short  distance  from  the  house  of  defendant,  the  dog 
jumped  from  the  roadside  in  front  of  the  car,  and  began 
barking  and  biting  at  the  front  wheel;  that  the  dog  so 
jumped  in  front  of  the  car  without  warning  to  plaintiff, 
and  ran  directly  in  front  of  the  car,  and„  through  no 
fault  of  plaintiff  or  her  husband,  the  front  wheel  of  the 
car  struck  the  dog,  and  caused  the  car  to  be  thrown  from 
the  roadway  into  a  ditch,  and  against  an  embankment, 
turning  the  car  over;  that  plaintiff  and  her  husband  sus- 
tained injuries;  that  she  was  confined  to  her  bed  for  a 
time,  and  was  unable  to  do  her  ordinary  work;  that  she 
suffered  severe  pain;  that  she  was  damaged  hi  the  sum 
of  |50  for  loss  of  time  and  inability  to  perform  her  usual 
labor,  and  incurred  a  doctor's  bill  of  f50,  and  claims 
damages  for  pain  and  suffering  by  reason  of  the  negligence 
of  defendant.  The  second  count  describes  her  husband's 
injuries,  and  states  that  he  lost  2  weeks'  time,  by  which 
he  was  damaged  in  the  sum  of  f2.1;  that  the  car  was 
broken  and  damaged  in  the  sum  of  f  173.75. 

Defendant  denied  any  responsibility;  denied  ownership 
of  the  dog;  denied  knowledge  of  its  evil  propensities,  if 
any;  and  alleged  that  the  injuries  sustained,  if  any  were 
sustained,  were  caused  by  the  negligence  of  plaintiff  and 
her  husband. 

There  is  no  dispute  as  to  some  of  the  facts,  and  at 
other  points  there  is  a  conflict.  According  to  defendant's 
contention,  on  the  night  in  question  plaintiff  and  her  hus- 
band drove  out  to  visit  her  parents,  x^^i^^iug  defendant's 
farm.  The  night  was  dark  and  mist  was  falling  as  they 
started  home„  about  9:30  P.  M.  They  had  passed  over 
this  road  earlier  in  the  evening.  The  road  was  slippery, 
and,  at  the  place  of  the  accident,  and  for  some  distance  in 


Oct.  1920]  Melicker  v.  Sedlacek  949 

either  direction,  had  been  recently  worked,  leaving  clods 
in  the  center.  It  wus  a  narrow  road,  25  to  30  feet  wide, 
winding,  one  fairly  smooth  track  on  the  south  side.  The 
road  was  made  darker  by  reason  of  timber  on  the  north 
side  of  the  road.  The  general  direction  of  the  road  was 
northwest  and  southeast.  They  were  going  west,  or  north- 
west, at  the  rate  of  12  or  15  miles  an  hour.  The  road  was 
slippery  and  rough,  out  of  the  beaten  path.  The  accident 
happened  at  a  point  about  80  rods  from  defendant's  home. 
On  the  other  hand,  appellee  contends  that  the  evidence 
does  not  show  that  the  road  was  particularly  winding,  where 
the  accident  occurred;  that  it  is  shown  that,  at  the  point 
in  question,  the  road  bears  to  the  northwest;  that  the 
evidence  does  not  show  that  the  road  was  darkened  by 
trees,,  since  plaintiff's  husband  testified  that  there  was  no 
timber,  where  he  hit  the  dog.  They  also  claim  that  the 
evidence  shows  it  did  not  rain  until  after  the  accident, 
and  they  deny  that  the  road  was  slippery,  and  say  that 
the  road  had  been  worked,  a  month  before,  and  that  it  was 
a  fairly  well  traveled  road, — the  main  portion  at  the  point 
of  the  accident  along  the  south  side,  and  in  a  well  beaten 
track.  '  There  is  evidence  that  the  traveled  track  was 
pretty  good,  but  that  the  road  in  the  middle  was  rough. 
There  is  evidence  that,  on  the  following  morning,  a  witness 
saw  the  track  of  plaintiff's  car,  where  it  crossed  the  road- 
way diagonally,  immediately  before  the  accident.  This, 
too„  is  denied  by  other  witnesses.  The  plaintiff's  hus- 
band testified,  in  regard  to  this: 

"Q.  Isn't  it  a  fa<:t  that  you  were  on  the  north  side 
of  the  road  at  that  time,  just  before  you  turned  to  where 
you  had  the  accident?  A.  I  cannot  state;  I  don't  remem- 
ber. Q.  You  can't  remember?  Don't  you  know  that  you 
were  on  the  north  side  of  the  traveled  section  of  that  road, 
and  darted  to  the  southwest,  where  you  had  the  accident? 
A.  No,  sir,  I  was  driving  on  the  south  side  of  the  road. 
Q.  Then  why  did  you  say — why  did  you  just  answer  that 
you  couldn't  say?  A.  I  was  driving  on  the  south  side 
of  the  road  when  I  hit  the  dog.     Q.     Will  you  swear  to 
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this  jury  that  you  were  not  on  the  north  side  of  that 
traveled  track?  A.  I  didn't  cut  across  to  the  southwest, 
diagonally  to  the  southwest,  when  I  hit  the  dog.  Q.  Before 
you  hit  the  dog  ?  A.  I  cannot  state  to  that.  The  road  was 
graded  up,  and  I  don't  know  which  side  the  track  was  on." 

It  is  undisputed  that  plaintiff  and  her  husband  were 
driving  at  12  to  15  miles  an  hour,  and  that  it  was  about 
9:30  P.  M.  As  to  the  immediate  transaction  of  the  strik- 
ing of  the  dog,  plaintiff's  husband  says  that  the  general 
direction  of  the  road  in  front  of  defendant's  house  is  north- 
west; that  there  is  a  bend  in  the  way;  that  the  general 
direction  turns  from  the  north  to  the  west,— a  bend;  that, 
after  passing  his  house,  one  goes  west  for  a  ways,  and  then 
there  is  a  gradual  bend  to  the  northwest;  that,  as  he 
passed  defendant's  house,  he  did  not  see  the  dog. 

"First  saw  him  60  or  70  rods  west  of  the  house.  We 
were  driving  along,,  and  we  got  to  the  gate,  and  the  dog 
jumped  off  the  bank,  4  feet  distant,  and  just  barked,  and 
we  hit  the  dog  with  the  front  wheel  of  the  car.  There 
wasn't  sufficient  time  to  try  to  avoid  striking  the  dog. 
The  left  front  wheel  struck  the  dog.  When  the  wheel 
struck,  it  bent  the  steering  bar  on  the  right  wheel,  caus- 
ing the  car  to  run  to  the  left,  and  up  the  bank.  The 
front  wheels  were  up  on  the  bank,  and  the  hind  wheels 
in  the  road.  When  the  right  wheel  hit  the  bank,  it  struck 
the  front  spring  and  upset  the  car,  and  we  were  both 
under." 

After  he  got  his  wife  out,  he  didn't  see  the  dog,  but 
heard  him  howling.  The  dog  was  lying  in  the  road,  and 
witness  thought  he  had  killed  him,  the  way  he  was  howl- 
ing; then  he  started  to  move  up  the  road  east  towards 
defendant's  house.  He  says  he  saw  the  dog  distinctly,  so 
he  could  recognize  him ;  that  it  was  larger  than  a  medium 
sized  dog,  dark  brown  on  the  back,  yellow  on  the  legs, 
white  breast,  16,  18,  or  20  inches  high ;  that  he  lit  a  match, 
and  could  see  that  his  wife  was  hurt, — she  was  bloody; 
that  he  took  her  to  John  Sedlacek's  house,  3  blocks  off  the 
road,  and  sent  for  the  doctor,     lie  describes  her  injuries 
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and  his,  and  the  damage  to  the  car.  The  next  day,  he 
went  to  defendant's  home,  and  saw  and  conversed  with 
him ;  saw  the  dog  there  in  the  yard,  and  recognized  it  as 
the  same  dog  he  struck;  didn't  examine  the  dog  to  see 
whether  he  was  hurt  or  not.  The  dog  was  limping, — can't 
say  which  foot;  thinks  the  left  hind  foot.  He  says  defend- 
ant wanted  to  know  how  it  happened;  that  he  told  him, 
and  asked  defendant  what  he  was  going  to  do  about  it; 
that  defendant  said  he  didn't  know;  that  defendant  said 
he  wouldn't  do  anything  about  paying  the  damages;  that 
defendant  asked  if  witness  knew  it  was  that  dog,  and 
witness  said  he  had  seen  the  dog  before,  and  it  was,  and 
that  the  dog  had  run  out  at  him  before;  that  the  defend- 
ant admitted  that  the  dog  had  run  out  at  people,  but  not 
that  far  from  the  house.  He  said  the  dog  belonged  to 
his  son ;  that  he  wouldn't  stay  at  his  son's  house,  and  went 
back  and  forth,  and  stayed  there  with  him.  The  dog 
had  run  out  at  witness  as  he  passed  there  before,  nearly 
every  time  he  went  by.  He  thinks  the  car  went  a  rod  or 
two,  after  he  saw  the  dog,  before  the  contact. 

"He  jumped  in  front  and  barked,  and  jumped  in  front  of 
the  front  wheel,  and  I  hit  him  with  the  front  wheel,,  and  the 
car  ran  over  him.  He  lay  there  in  the  road  afterwards. 
Q.  Now,  that  is  all  the  dog  did,  just  as  you  testified  here? 
A.  Yes,  sir.  Q.  And  that  was,  that  he  barked  at  the 
front  wheel,  and  after  he  did,  you  struck  him  with  the 
automobile?  A.  Yes,  sir.  It  turned  the  car  to  the  left. 
Q.  Now,  when  you  saw  the  dog  coming,  what  did  you  do, 
if  anything?  A.  I  didn't  have  a  chance  to  do  anything. 
I  hit  him  so  quick.  Threw  the  clutch  out,  and  put  on 
the  brake,  and  tried  to  stop,  but  there  was  no  chance. 
The  traveled  road  was  all  right  up  close  to  the  bank. 
The  wheel  track  was  close  to  the  bank,  2  feet  or  3  from 
the  bank.  The  bank  was  probably  4  feet  high,  and  the  dog 
was  on  that  side  of  the  road,  on  the  south  side  of  the  car, 
and  I  wa^  2  feet  from  the  edge  of  the  bank.  The  bank 
was  a  bank  sloping  down,  not  straight  up.  The  wh^el  didn't 
run  over  the  dog;  it  hit  him  and  threw  him  under  the  car. 
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I  think  just  the  middle  part  of  the  car  rau  over  him.  The 
dog  still  lay  there,  after  I  got  out  from  under  the  car. 
After  I  got  my  wife  out,  I  went  to  see  tlie  dog,  and  he  was 
going  up  the  road,  squealing.  That  is  the  dog  I  saw  at 
defendant's  the  next  morning.  Q.  AVhen  the  dog  came 
towards  you,  you  knew  it  was  the  Sedlacek  dog?  A.  I 
wasn't  quite  sure.  I  thought  it  was  his  dog;  I  wasn't 
sure.  His  nephew  told  me  it  was  his.  I  seen  the  dog 
just  before  I  hit  him.  I  got  his  description  just  before  I 
hit  him.  Q.  You  tell  this  jury  that  you  minutely  examined 
this  dog  when  he  was  coming  at  you  and  you  were  turning 
off  the  gas  and  throwing  out  the  clutch  and  putting  on  the 
brakes,  and  that  you  took  this  dog's  inventory  and  found 
that  he  waa  a  brown  dog,  18  or  20  inches  tall,  and  had  a 
white  ring  around  his  neck?  A.  No.  I  didn't.  I  say  I 
seen  the  size  and  the  color  of  the  dog, — I  couldn't  just  ex- 
actly tell.  I  seen  him  jump  off  the  bank.  Q.  You  didn't 
know  then  whether  that  was  Sedlacek's  dog  or  not^  that 
jumped  off  the  bank?  A.  No,  only  what  his  nephew  told 
me.  Q.  That  is  all  you  did  know  about  it  then,  what  his 
nephew  told  you?  A.  No,  I  knew  it  was  his  dog;  but  to 
make  sure,  I  asked  him,  and  he  told  me.  Q.  TVTiy  did  you 
ask  him?  A.  I  thought  maybe  it  was  somebody  else's.  I 
didn't  see  the  dog  there  before  he  jumped  out  of  the  weeds 
off  the  bank.  The  next  morning,  defendant  said  that  the 
dog  was  his  son's,  but  that  he  stayed  down  at  his  place. 
John  F.  Sedlacek  said  that  this  dog  belonged  to  his  uncle 
John.  There  was  nothing  said  about  the  dog  running  out 
at  automobiles." 

Mrs.  Melicker,  testifying  with  less  detail,  says  she  saw 
the  dog. 

"He  just  ran  off  the  bank  in  front  of  the  car,  and  that 
is  all  I  saw.  There  was  not  much  time  between  the  time  I 
saw  the  dog  jump  off  the  bank  in  front  of  the  car  before 
the  car  struck  him.  Didn't  see  the  dog  in  the  road  after 
the  accident.  Heard  him  squealing.  Had  a  moment's  glance 
of  him  when  he  jumped  down  in  front  of  the  car.  Noticed 
he  was  brown,  with  a  white  collar  around  his  neck,  and  a 
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white  breast.  He  ran  off  the  bank  and  right  toward  the 
car,  in  front  of  the  car.  He  started  to  bark,  and  then  ran 
in  front  of  the  car,  and  that  is  all  I  saw.  I  have  told  all 
the  dog  did  there  at  that  time." 

She  also  describes  her  injuries,  and  tells  wiiere  they  had 
been^  where  they  were  going,  and  so  on.  Another  witness 
testifies  to  being  with  plaintiff's  husband  at  defendant's 
home  the  next  day.  Says  there  was  quite  a  conversation, 
but  witness  didn't  remember  much  of  it;  didn't  pay  much 
attention.  Defendant  said  he  didn't  think  his  dog  would 
go  out  that  far  from  the  house.  The  dog  was  there.  Says 
the  dog  was  a  medium  dog,  dark  on  the  back,  brown  and 
white  around  the  neck.  Defendant  said  his  dog  wouldn't 
run  that  far  from  the  house;  said  the  dog  would  run  out 
and  bark  at  people  in  front  of  the  house,  but  wouldn't  go 
that  far;  said  it  was  his  son's  dog,  but  the  dog  made  his 
home  there  at  the  present  time,  at  the  defendant's  house; 
says  the  dog  ran  out  and  barked  at  his  front  wheel  twice 
that  summer.  Witness  paased  defendant's  house  eight  or 
ten  times  during  the  two  months.  He  thinks  defendant's 
son  Frank  was  present  at  the  conversation.  Another  wit- 
ness says  that  a  dog,  which  he  describes  as  a  brownish  dog, 
yellow  back  and  white  collar,  a  little  white  on  his  neck, 
ca,me  out  twice,  as  he  passed  defendant's  place;  that  lie 
would  come  bouncing,  as  if  he  would  chew  the  tire  off  the 
car ;  would  follow  for  a  rod  or  so,  and,  if  you  would  speed 
up,  he  would  slow  up  and  go  back. 

"This  was  in  the  summer  of  1918.  We  were  out  pleasure 
riding.  I  was  going  12  or  15  miles  an  hour,  and  the  dog 
couldn't  catch  me.  I  would  be  pretty  far  along,,  before  the 
dog  got  to  run  out  there.    He  wouldn't  follow  far." 

This  is  the  substance  of  plaintiff's  testimony  in  regard 
to  the  transaction  itself,  although  we  have  not  attempted 
to  go  into  any  detail  as  to  the  injuries,  damages,  and  so  on. 

Defendant  testifies  that,  the  next  day  after  the  accident, 
when  plaintiff's  husband  came,  his  son  and  John  F.  were 
there.  Witness  examined  the  dog,  to  see  if  there  were  any 
wounds  or  sore  spots,  or  whether  the  dog  flinched.    There 
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were  none,  and  the  dog  didn't  flinch  or  limp.  He  tells  how 
the  dog  came  to  be  on  his  premises :  that  his  brother-in-law 
rented  his  farm,  and  brought  the  dog  with  him;  that  the 
brother-in-law  lived  there  about  a  year  and  a  half,  and 
moved  to  town,  and  a  neighbor  took  the  dog;  that  a  hog 
bit  the  dog  at  the  neighbor's,  and  he  ran  away,  and  went  to 
another  neighbor's,  adjoining  defendant's  farm,  and  this 
dog  came  to  his  pliace;  that  defendant's  son  was  to  move 
on  the  neighbor's  place,,  but,  not  having  yet  moved,  was  liv- 
ing with  defendant. 

"The  dog,  after  staying  a  week  or  so  at  the  neighbor's 
without  anything  to  eat,  came  to  my  place.  Don't  know 
whether  he  followed  us,  or  the  other  dogs  that  were  with 
us.  My  son  moved  to  the  neighbor's  place  about  the  first  of 
January.  After  my  son  moved,  I  took  the  dog  over  there 
and  tied  him  up.  After  he  kept  coming  back,  I  took  a 
switch  and  switched  him,  trying  to  drive  him  back  to  where 
he  used  to  stay;  switched  him  5  or  6  times.  I  did  not 
have  knowledge  that  this  dog  had  the  habit  of  running  out 
after  cars.  Twice  I  saw  him  run  out  into  the  road  and  bark 
at  an  automobile.  The  last  time  was  in  the  spring  of  1918. 
Never  saw  him  run  out  and  snap  at  automobiles.  The  sec- 
ond time  he  ran  out,  I  called  him  back  and  switched  him. 
Since  then,  I  have  taken  particular  notice  to  see  whether 
he  went  out,  and  I  never  saw  him." 

He  denies  the  conversation  testified  to  by  Mr.  Melicker, 
the  next  day,  and  gives  his  version  of  it;  and  says  the  dog 
might  have  been  at  his  plajce  for  a  little  more  than  eight 
months  before  the  accident;  that,  after  witness  switched 
the  dog  to  make  him  go  away,  he  wouldn't  go,  but  after 
that,  he  stayed  at  defendant's  place  all  the  time;  that  he 
didn't  feed  him, — ^his  folks  did;  that  he  has  one  dog  there 
besides  this  one.  He  says  he  thought  he  had  broken  the 
dog  of  running  out ;  that  the  dog  has  stayed  at  defendant's 
place  since  the  accident;  that  some  days.,  Sunday  after- 
noons, there  would  be  25  cars  pass  by,  and  the  dog  paid  no 
attention;  that  he  knows  this,  of  his  positive  knowledge. 

Witness  Dehner  says  he  was  at  the  place  of  the  accident 
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about  five  minutes  afterwards;  that  it  was  dark  and  a 
foggy  night,  misting  heavily,  more  like  rain;  that  it  was 
impossible  to  see  through  the  wind  shield  (last  answer 
stricken  on  plain tiflP's  motion).  He  says  he  has  passed  de- 
fendant's place  75  or  100  times,  dnring  the  year  1918 ;  that 
he  saw  the  brown  and  white  dog  in  the  yard ;  that  the  dog 
never  ran  out  at  the  antomobile  of  the  witness. 

"I  am  46;  my  eyes  are  good;  and  I  say  it  would  be  im- 
possible to  see  more  than  two*  feet  out  in  th6  dark  that 
night,  and  see  an  object." 

Another  witness  testifies  to  having  passed  defendant's 
place  many  times,  50  or  100,  in  .1918,  and  at  none  of  these 
times  did  the  dog  ever  run  out  or  bark,  or  attempt  to  bite 
the  car.  He  says  he  noticed  the  dog  there  in  the  yard ;  that 
other  dogs  had  run  out  and  barked  at  his  automobile. 
Other  witnesses  gave  similar  testimony. 

John  F.  Sedlacek  denies  telling  Mr.  Melicker  that  the 
dog  was  his  uncle's.  He  says  he  examined  the  dog  at  de- 
fendant's house  the  next  day,  and  that  there  were  no 
bruises,  and  there  was  no  flinching ;  that  he  made  a  careful, 
critical  exajnination ;  that  he  has  passed  defendant's  place 
10  to  20  times  a  month,  prior  to  the  accident;  that  some- 
times he  saw  the  dog  in  the  yard^  and  sometimes  he  would 
not;  that  the  dog  never  came  out  to  chase  his  automobile, 
and  never  followed  him ;  that  Melicker  and  wife  came  to  the 
house  of  witness  after  the  accident;  that  he  went  out  with 
a  lantern ;  that  they  had  no  light ;  that  they  told  of  the  ac- 
cident, mentioned  the  accident,  and  said  the  automobile 
ran  into  a  little  brown  dog ;  that  he  examined  the  dog  the 
next  day,  and  there  was  nothing  the  matter  with  him. 

Defendant's  son  Frank,  19  years  of  age,  says  he  saw 
the  dog  examined  the  next  day,  and  saw  him  walk  and  run, 
and  there  were  no  signs  of  lameness ;  that,  in  the  conversa- 
tion next  day,  Mr.  Melicker  complained  of  the  road's  being 
rough.  Another  witness  says  the  road  was  rough,  with 
sods  in  the  middle;  that,  the  next  morning,  he  was  at  the 
place  of  the  accident,  and  noticed  where  the  automobile 
was  sitting,  and  that  the  tracks  came  diagonally  from  the 
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north  Hide  of  the  road  to  the  south  side,  across  the  rough 
part,  over  the  sods;  that  the  automobile  had  been  turned 
ba<ik  on  its  wheels;  that  he  heard  a  conversation  the  next 
morning  between  someone  who  gave  his  name  as  Melicker, 
and  another,  Ellis,  who  lived  at  the  county  farm,  where 
plaintiff  and  her  husband  lived,  as  follows : 

"  'This  is  Melicker  talking/  He  said  he  couldn't  come 
back  to  work  the  next  morning, — that  he  had  an  accident ; 
and  Ellis  says,  *You  better  sell  the  damn  thing, — that's  not 
the  first  one  you  had.'  " 

He  testifies  further  that  there  was  a  little  bank  on  each 
side  of  the  road  at  the  place  of  the  accident,  and  a  small 
depression  each  side  of  the  roadway,  for  the  water  to  run, — 
a  good  track  on  each  side  of  the  road,  one  side  as  good  as 
the  other;  that  he  could  see  no  reason  why  a  man  driving 
along  there  should  cross  over  to  the  other  side;  that  the 
track  going  across  there  went  up  to  the  automobile,  and 
didn't  go  any  farther. 

Another  witness  says  that  the  dog  in  question  was  more 
than  12  years  old ;  that  he  has  known  him  that  long ;  that, 
12  years  ago,  the  dog  wajs  at  Dvorsky's  (his  neighbor  across 
the  road„  who  is  the  neighbor  referred  to  by  defendant) ; 
that„  during  the  12  years  he  has  kno\ni  the  dog,  he  never 
saw  him  run  out  at  automobiles ;  that  he  barks,  and  that  is 
about  all ;  that  he  never  saw  him  outside  the  house  yard ; 
that  he  lives  about  a  mile  and  a  half  from  defendant. 

In  rebuttal,  Mr.  Melicker  denies  the  phone  conversation, 
and  denies  crossing  the  road  diagonally. 

By  the  errors  assigned,  the  defendant  challenges  the 
sufficiency  of  the  evidence  to  sustain  the  verdict,  and  claims 
that  the  court  erred  in  not  sustaining  the  motion  to  direct 
a  verdict  for  defendant  at  the  close  of  plaintiff's  testimony, 
and  of  all  the  testimony;  that  the  court  erred  in  admitting 
and  excluding  evidence;  and  erred  in  refusing  instructions 
asked  by  the  defendant,  and  in  the  instructions  given. 

1.  Appellant  argues  at  some  length  that  he  is  not  liable 
under  Section  2340  of  the  Code.  They  cite  Brown  v,  Moyer, 
186  Iowa  1322,  and  other  cases,  to  sustain  their  position 
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that,  to  authorize  a  recovery  under  the  statute,  it  must  be 
shown  that  the  dog  was  worrying,  maiming,  or  killing  a  do- 
mestic animaU  or  that  it  was  attacking  or  attempting  to 
bite  a  person.  Counsel  state  in  argument  that  the  purpose 
of  arguing  that  the  case  is  not  within  the  statute,  is  that 
there,  is  no  statement  in  the  record  by  appellee  that  they 
are  not  claiming  under  the  statute,  and  that  they,  there- 
fore, argue  the  question,  lest  it  may  be  presented  by  ap- 
pellee. There  is  no  evidence  in  the  record  to  show  that  the 
dog  in  question  was  doing  any  of  the  things  enumerated  in 
the  statute.  It  will  not  be  necessary  to  consider  this  ques- 
tion, because  appellee  says  that  the  plaintiff  is  not  claiming 
under  the  statute,  but  that  a  recovery  is  sought  under  the 
common-law  rule;  that  there  is  no  claim  that  the  dog  in 
question  attacked  or  attempted  to  bite  a  person.  Appellee 
contends  that  the  owner,  or  one  who  harbors  a  vicious  dog, 
is  liable  for  the  injuries  committed  by  it,  and  that  the  lia- 
bility is  imposed,  not  because  of  ownership,  but  because  of 
possession,  and  the  duty  to  care  for  the  animal.  They  cite 
Alexander  v,  Crosby ^  143  Iowa  50;  Marscl  v,  Bonmmn,  62 
Iowa  57;  Sanders  r.  O'Callaghan,  111  Iowa  574.  Appellee 
concedes  that  it  is  the  law  in  this  state  that,,  at  common 
law,  the  owner  of  tlie  dog  cannot  be  held  responsible  for  the 
acts  of  the  dog,  unless  it  was  made  to  appear  that  the  dog 
was  vicious,  and  that  the  owner  had  either  actual  or  con- 
structive notice  of  its  vicious  propensities.  Broivn  v. 
Moyer,  186  Iowa  1322.  They  further  contend  that  the 
common-law  rule  is  changed  by  the  statute  in  two  particu- 
lars, namely,  that  it  makes  the  owner  alone  responsible,  and 
dispenses  with  proof  of  scienter;  and  that,  in  this  action,  it 
is  immaterial  whether  the  defendant  was  the  owTier  or  har- 
borer  of  the  dog,  his  liability  remains  the  same;  and  that 
the  difference  is  the  question  of  scienter,  which,  they  con- 
tend, has  been  established  by  the  evidence. 

2.  The  dog  in  question  had  a  right  in  the  highway,  un- 
less it  was  a  vicioi^  dog,  within  the  meaning  of  the  law; 
and  in  that  case,  he  would  be  a  nuisance,,  or  perhaps  there 
would  be  negligence  in  failing  to  restrain  him;  and  if  the 
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defendant,  as  the  owner  or  harborer,  had  knowledge  of  its 
vicions  propensities,  and  plaintiff  was  injured  because  of 
such  viciousness,  defendant  would  be  liable,  unless,  perhaps, 
he  was  excused  by  the  fault  of  the  plaintiff.  Brovm  t?. 
Moyer,  186  Iowa  1322;  Alexander  v,  Crosby ,  143  Iowa  50, 
52.  If  the  dog  was  not  a  vicious  dog,  it  follows,  of  course, 
that  defendant  could  have  no  knowledge  thereof.  Was  the 
dog  a  vicious  dog?  Plaintiff 's  evidence  shows  that,  about 
four  times  during  the  summer,  the  dog  ran  out  from  de- 
fendant's yard  into  the  highway,  and  barked^  or  chased 
automobiles,  and,  on  one  occasion,  attempted  to  bite  the 
wheel.  There  is  not  a  word  of  evidence  in  the  entire  record 
that  the  dog  ever  attacked  or  attempted  to  bite  any  person 
or  any  domestic  animal.  On  the  other  hand,  a  number  of 
witnesses  testify  to  having  passed  the  place  hundreds  of 
times,  and  that  the  dog  did  nothing.  On  the  occasion  in 
question,  plaintiff's  husband  testifies  in  greater  detail  as  to 
what  the  dog  did,  and  says : 

"He  just  jumped  off  the  bank  about  four  feet  from  me, 
and  just  as  he  barked,  I  hit  him  with  the  front  wheel  on  the 
inside." 

And  again: 

"Q.  Now  that  is  all  the  dog  did,  just  as  you  testified 
here?  A.  Yes,  sir.  Q.  And  that  was,  that  he  barked  at 
the  front  wheel,  and  after  he  did,  you  struck  him  with  the 
automobile?    A.    Yes,  sir." 

The  wife  testifies : 

"He  started  to  bark„  and  then  ran  in  front  of  the  car, 
and  that  is  all  I  saw." 

This  is  the  sum  and  substance  of  it  all.  Appellee  says 
in  argument : 

"If  a  person  has  a  dog  in  his  possession  for  a  consider- 
able length  of  time,  and  such  dog  has,  all  that  time,  been 
in  the  habit  of  rushing  into  the  highway,  in  front  of  the 
owner's  residence,  and  of  barking  at,  chasing,  or  worrying 
or  attacking  a  passing  team,  in  a  ferocious  manner,  a  ques- 
tion is  presented  to  the  jury  to  find  whether  the  owner  was 
aware  of  such  habit,"  etc. 
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And  again: 

"It  is  immaterial  whether  the  dog  was  attacking  a  per- 
son, or  some  other  animal,  the  liability  for  the  damages 
remains  the  same." 

Bnt  it  does  not  appear  that  this  animal  was  attacking 
any  person  or  animal,  or  chasing  or  worrying  or  attack- 
ing passing  teams,  in  a  ferocious  manner.  An  animal,  a 
horse  or  team,  for  instance,,  might  be  frightened  by  a  dog 
running  at  or  biting  it.  -Not  so  with  an  automobile.  Most 
of  the  cases  are  where  there  was  an  attack  of  some  kind 
by  worrying  or  biting,  or  the  appearance  of  a  ferocious  at- 
tack, and  we  assume  it  is  for  that  reason  that  the  definitions 
for  "vicious,"  or  "vicious  animal,"  are  not  plentiful.  One 
naturally  gets  the  idea  that  there  is  an  element  of  savagery 
or  fierceness,  ferociousness,  or  mischievousness,  as  in  wor- 
rying other  animals,  as  a  sheep-worrying  dog,  etc.  In  40 
Cyc.  203,  note,  it  is  said,  quoting  from  a  Georgia  case,  that : 

"A  vicious  animal  is  any  individual  of  a  vicious  species, 
or  a  vicious  indjividual  of  a  harmless  species." 

And  at  the  same  page,  it  is  said  that  a  vicious  propen- 
sity is  mot  confined  to  a  disposition  on  the  part  of  a  dog  to 
attack  every  person  he  might  meet„  but  includes,  as  well,  a 
natural  fierceness  or  disposition  for  mischievousness,  such 
as  might  occasionally  lead  him  to  attack  human  beings 
without  provocation.  In  2  Cyc.  415,  it  is  said  that  one  may 
kill  a  vicious  animal  in  necessary  defense  of  himself  or  the 
members  of  his  household,  or  under  circumstances  which  in- 
dicate danger  that  property  will  be  injured  or  destroyed, 
unless  the  aggressor  is  killed;  but  it  seems  that  such  a  kill- 
ing is  justified  only  where  the  animal  is  actually  doing  in- 
jury. See,  also,  Marshall  v.  Blackshire,  44  Iowa  475.  The 
right  to  kill  is,  of  course,  controlled  by  the  statute,  more 
or  less;  but  we  are  speaking  now  only  of  the  meaning  of 
the  word  "vicious."  In  Merrit  v.  Matchett,  135  Mo.  App. 
176  (115  S.  W.  1066),  an  instruction  was  approved  in  this 
form: 

"The  jury  are  instructed  that  what  is  meant  by  the  term 
^a  vicious  propensity'  in  an  animal  is  such  a  propensity  that 
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the  dog  might  attack  or  injure  the  safety  of  persons  with- 
out being  provoked  so  to  do." 

In  3  Corpus  Juris  104,  it  is  said  that,  under  the  com- 
mon law,  it  is  incumbent  on  one  complaining  of  the  savage 
act  of  a  dog  to  prove  its  vicious  propensity,  etc.  In  Sanders 
t?.  Teape,  51  L.  T.  Rep.  (N.  S.)  263,  cited  in  note  at  page 
99  in  3  Corpus  Juris,  where  a  dog  playing  in  a  garden 
jumped  over  a  wall  and  struck  plaintiff,  who  was  digging  a 
hole,  it  was  held  that  the  owner  of  the  dog  was  not  liable. 
3  Corpus  Juris  104,  in  note  citing  Briscoe  v.  Alfrcy,  61  Ark. 
196  (30  L.  R.  A.  607),  and  other  cases,  states  that: 

"The  vicious  dog  in  general,  and  the  odious  sheep  killer 
in  particular,  are  under  the  law's  especial  condemnation.*' 

In  1  Ruling  Case  Law  1116,  we  find : 

"But  a  cross  and  savage  disposition  on  tlie  part  of  a 
dog  is  not  necessary  in  order  to  impose  liability  on  its 
owner  for  its  assault;  he  is  equally  responsible  where  it  ap- 
pears that  the  dog  had  a  propensity  to  bite  only  in  play,  if 
he  knew  of  such  mischievous  habit,  and  injury  results." 

And  at  page  1117: 

"Also,  if  a  dog  is  not  always  dangerous,  but  is  likely, 
as  its  owner  knows,  to  bite  either  man  or  beast  only  at 
particular  seasons,  or  under  particular  circumstances,  then, 
against  those  seasons  and  circumstances,  and  that  kind  of 
mischief  to  be  apprehended  in  them,  the  owner  insures  at 
his  peril." 

.  The  same  thought  is  carried  into  the  statute.  Section 
2340,  making  it  lawful  for  any  person  to  kill  a  dog  caught 
in  the  act  of  worrying  or  killing  domestic  animals,  or  at- 
tacking or  attempting  to  bite  persons,  and 
"'  4msion''  with     ^^  ^^*    d^^rly,  the  accident  in  this  case  was 
h?*hwav  ^^^  caused  by  any  vicious  act  on  the  part 

of  the  dog.  At  most,  he  simply  barked  at 
the  machine,  and  jumped  down  from  the  bank.  He  may 
have  been,  and  doubtless  was,  at  that  time  of  night,  asleep 
on  the  top  of  the  bank,,  and  surprised,  provoked,  by  the  ap- 
proach of  the  auto  close  to  him,  then  jumped  down  and 
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barked.  These  circumstances  were  somewhat  different  from 
those  testified' to  by  plaintiff's  two  witnesses,  about  the 
dog's  running  out  from  the  yard,  and,  it  seems  to  us,  so 
different  that,  even  though  defendant  should  be  held  to  have 
had  notice  of  what  the  dog  had  done  before,  it  would  not 
be  notice  of  the  alleged  vicious  propensity  of  the  dog  at  the 
time  in  question,  or  put  the  defendant  on  his  guard,  and  re- 
quire him,  as  an  ordinarily  prudent  person,  to  anticipate 
the  injury  which  did  happen.  3  Corpus  Juris  96.  In  the 
note  to  the  citation  given,  it  is  said  that,  under  such  cir- 
cumstances, it  is  not  enough  to  show  constructive  knowl- 
edge, but  that  it  must  be  actual  knowledge,  particularly  in 
the  absence  of  proof  that  the  animal  was  of  a  savage  and 
ferocious  nature.  In  3  CJorpus  Juris  92,  Section  321,  it  is 
said: 

"It  may  be  necessary  further  to  take  into  consideration 
the  question  whether  the  act  complained  of  is  one  which  the 
owner  could  or  could  not  have  anticipated." 

See,  also,  same  volume,  page  95,  Section  326.  See,  also, 
Malony  v.  Bishop  d  Bridge,  (Iowa,)  105  N.  W.  407  (not  of- 
ficially reported). 

And  in  1  Ruling  Case  Law  1117,  on  the  question  of 
scienter,  it  is  said  that  knowledge  that  a  dog  is  ferociously 
disposed  toward  cattle  is,  ordinarily,  not  notice  that  it  will 
attack  persons,  and  that,  under  the  modern  doctrine,  it  is 
sufficient  to  show  that  the  animal  would  be  likely  to  com- 
mit an  injury  similar  to  the  one  complained  of.  Many 
cases  are  cited  by  appellant  on  the  question  of  scienter,  but, 
in  view  of  what  we  have  said,  we  deem  it  unnecessary  to 
discuss  that  question  further.  It  should  be  said  in  this  con- 
nection that  there  is  a  suggestion,,  in  the  testimony  of  plain- 
tiff or  her  husband,  which  is  in  the  nature  of  a  conclusion, 
that  the  dog  came  from  the  cornfield  at  the  side  of  the 
road;  but  neither  testifies  that  they  saw  that;  but,  on  the 
contrary,  both  say  that,  the  first  they  saw  of  the  dog,  he  was 
on  the  bank.  The  dog  did  not  run  into  the  automobile,  but, 
on  the  contrary,  the  automobile  ran  into  the  dog.  The  same 
result  would  have  happened  if  the  dog  was  not  vicious,  or  if 
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it  had  been  a  sheep  or  a  hog.  At  any  rate,  the  theory  upon 
which  the  case  was  tried  was  along  the  lines  we  have  sug- 
gested, as  to  the  vicious  character.  The  court  instructed 
along  that  line  in  three  or  four  instructions.  In  Instruc- 
tion 5,  the  court  said : 

^'5.  It  is  the  law  of  this  state  that,  if  a  person  owns  or 
harbors  a  vicious  dog  at  his  place  which  he  permits  to  run 
at  large  and  on  the  public  highway  near  his  place,  and  that 
he  knows  or  should  have  known,  by  the  exercise  of  reajson- 
able  care„  that  said  dog  was  vicious  and  likely  to  attack 
and  injure  persons  while  passing  along  said  highway,  then 
and  in  that  event  the  person  who  owns  or  harbors  said 
vicious  dog  is  liable  for  the  injuries  committed  by  it." 

Again,  in  the  same  instruction,  the  court  placed  the  bur- 
den of  proof  upon  plaintiff  to  show  that  defendant  "knew, 
or  should  have  known,  by  the  exercise  of  reasonable  care, 
that  said  dog  was  vicious  and  likely  to  attack  and  injure 
persons,  while  passing  along  the  said  public  highway,  and 
that  the  dog  did  attack  the  car  in  which  plaintiff  was  rid- 
ing," and  so  on.  The  same  thought  is  in  some  of  the  other 
instructions.  There  is  no  evidence  that  the  dog  did  attack 
the  car.  There  is  no  evidence  in  the  record  to  show,  or  from 
which  defendant  had  or  should  have  had  knowledge,  that 
this  dog  was  likely  to  attack  and  injure  persons  while  pass- 
ing along  the  highway.  The  instruction  is  the  law  of  the 
case,  and  the  plaintiff  did  not  establish  by  evidence  mat- 
ters which  she  was  required  to  show,  under  the  instructions. 
And  this  is  so,  even  though  it  be  argued  that  the  trial  court 
placed  a  greater  burden  upon  plaintiff  than  should  have 
been  done.  Appellant  makes  the  further  complaint  of  the 
instructions  just  referred  to  that  it  is  error  to  instruct  on 
matter  not  pleaded,  or  on  which  there  is  no  evidence. 
They  cite  Zellmer  v.  McTaigue,  170  Iowa  534,  538. 

Furthermore,  the  jury  may  have  reasoned  that  the  court 
thought,  and  intended  to  intimate,  that,  because  plaintiff's 
evidence  showed  that,  on  a  few  occasions,  the  dog  had  run 
out  and  chased  automobiles,  it  was  likely  to  attack  per- 
sons.   As  said,  there  was  no  evidence  that  the  dog  had  ever 
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attacked  any  person  or  domestic  animal.  It  is  clear  that 
it  cannot  be  said  from  the  evidence  that  this  dog  was  in  the 
habit  of  doing  what  he  did.  We  hold  that,  under  the  record, 
the  dog  was  not  a  yicions  dog,  within  the  meaning  of  the 
law,  and  that  the  evidence  does  not  support  the  verdict, 
under  the  evidence  and  the  law,  and  under  the  instructions 
given  by  the  court.  It  seems  to  us  that,  if  a  recovery  is 
warranted  here,  nearly  every  farmer  in  Iowa  who  owns  a 
shepherd  dog  would  be  liable  several  times  a  year.  We 
may  say,  in  passing,  that  it  is  a  close  question  whether 
plaintiff  and  her  hxisband  were  able,  under  the  circum- 
stances, to  identify  the  dog  as  the  dog  kept  by  defendant. 
Possibly  this  was  a  question  for  the  jury,  and  we  do  not 
determine  the  question.  It  is  claimed  by  appellant  that 
plaintiff's  husband  drove  the  car  across  the  road  at  the  dog, 
and  for  this  reason,  and  because  of  the  speed  of  the  car 
on  a  road  that  was  rough  in  the  middle  and  the  other 
circumstances,  plaintiff  and  her  husbaud  were  guilty  of 
contributory  negligence.  It  occurs  to  us  that  there  is  force 
in  some  of  these  suggestions,  but  there  was  a  conflict  in 
regard  to  some  of  these  matters,  and  they  were  for  the  jury. 
Other  questions  are  argued,  some  of  which  are  in  re- 
gard to  rulings  on  evidence,  offered  instructions^^  and  so  on, 
which  are  not  likely  to  occur  on  a  retrial  of  the  case,  if 
there  should  be  another  trial.  As  to  some  of  the  other  ques- 
tions, it  is  unnecessary  to  determine,  in  the  view  we  take 
of  the  case.  For  the  reasons  given,  the  cause  is — Reversed 
and  remanded. 

EvA?JS,  Stevens,  and  Salinger,  JJ.„  concur.  • 

Weaver,  C.  J.,  Ladd  and  Arthur,  JJ.,  dissent. 
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Xbttie  R.  Reid  et  al.,  Appellants,  v.  Automatic  Electric 

Washer  CJompany  et  al.,  Appellees. 

MASTEB  AND  SERVANT:    Workmen's  Compensation  Act — ^Hear- 

1  say  Evidence.  Relevant  hearsay  evidence,  received  without  ob- 
jection, must  be  given  due  consideration,  on  hearings  under  the 
Workmen's  Compensation  Act. 

MASTEB  AND  SERVANT:    Workmen's  Compensation  Act — Review 

2  on  Appeal.  The  refusal  of  the  arbitration  committee  and  of  the 
industrial  commissioner,  on  review,  to  consider  hearsay  evi- 
dence (introduced  without  objection)  and  an  ex-parte  affidavit, 
under  the  mistake  of  law  that  the  same  were  wholly  incom- 
petent, is  reviewable  on  appeal.  (Sec.  2477-m83,  Code  Supp., 
1913.) 

MASTER    AND    SERVANT:     Workmen's    Compensation    Act — Bz- 

3  Parte  Affidavits.  Ex-parte  affidavits  material  to  the  issues  may 
be  received  and  given  consideration  in  hearings  under  the 
Workmen's  Compensation  Act:  exceptional  circumstances  may 
imperatively  require  the  reception  of  such  evidence.  So  held 
where  affiant  was  in  the  army.  (Sec.  2477-m24,  Code  Supp., 
1913,  as  amended  by  Ch.  270,  Sec.  15,  37  G.  A.) 

BLASTER    AND    SERVANT:     Workmen's    Compensation    Act.    An 

4  injury  to  an  employee  **arises  out  of*  an  employment: 

1.  When  the  injury  results  from  a  risk  reasonably  incident 
to  the  employment  and  to  the  duties  of  the  employee  thereun- 
der; or  (as  it  is  sometimes  phrased) 

2.  When  it  is  apparent  to  the  rational  mind,  in  view  of  all 
attending  circumstances,  that  a  causal  connection  exists  between 
the  conditions  under  which  the  employee  is  required  to  perform 
his  work,  and  the  resulting  injury. 

These  principles  are  none  the  less  applicable  because  of  the 
Intervention  of  an  act  of  God  which  the  acts  or  omissions  of 
man  have  humanized. 

Held,  the  death  of  an  employee  "arose  out  of"  his  employment, 
when  the  employee,  being  warned  by  fhe  master  to  cease  work 
and  leave  the  building,  on  account  of  an  on-coming  storm,  re- 
mained to  close  the  windows,  which  was  part  of  his  duties,  and 
was  killed  while  so  doing,  by  the  blowing  down  of  the  building 
by  the  storm. 


i 
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Appeal  from   Jasper   District   Court, — Char.    A.    Dewey, 

Judge. 

October  4.  1920. 

This  is  a  proceeding  under  the  Iowa  Workmen's  Com- 
pensation Statute,  by  dependents,  to  recover  for  the  death 
of  a  workman  from  an  injury  alleged  to  have  arisen  out  of 
and  in  the  course  of  his  employment  by  defendants.  The 
claim  was  disallowed  by  the  arbitration  committee  before 
which  the  evidence  was  taken.  The  evidence  was  all  cer- 
tified, and  was  properly  before  the  commissioner  and  be> 
fore  the  district  court,  and  is  before  us.  On  review  before 
the  industrial  commissioner^  the  conclusion  of  the  arbitra- 
tion committee  was  sustained.  From  this  ruling,  on  appeal 
to  the  district  court,  there  was  a  finding  for  defendants, 
confirming  the  decision  of  the  commissioner,  and  the  claim- 
ants' appeal  was  dismissed  on  the  merits,  and  judgment 
rendered  against  them  for  costs.  The  claimants,  plaintiffs, 
appeal.— -Reversed. 

0.  P.  Meyers,  for  appellants. 

Stipp,  Perry f  Bannister  d  Starzinger,  for  appellees. 

Preston,  J. — No  question  is  made  but  that  claimants 
were  dependents,  and  the  committee  found  that  deceased, 
George  M.  Reid,  was  contributing  f  20  per  month  to  their 
support.  Deceased,  an  unmarried  man,  and  claimants,  con- 
stituted one  family.  Two  of  the  claimants  are  his  parents. 
Deceased  was  in  the  employ  of  defendant  washer  company, 
and  was  one  of  its  foremen.  The  factory  was  a  block  long, 
east  and  west,  with  various  partitions,  and  had  an  exit  at 
the  west  and  another  to  the  east,  through  the  office.  The 
west  part  of  it  was  two  stories  high,  and  the  east  part,  four 
stories.  Deceased  worked  in  the  southwest  corner  of  the 
second  floor  of  the  four-story  part,  with  windows  near  him. 
He  was  injured  on  May  21, 1918,  and  died  a  few  hours  after- 
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wards.  He  was  injured  by  debris  from  the  higher  part  of 
the  building^  which  crashed  through  to  where  deceased  was, 
the  crash  being  caused  by  a  windstorm,  about  5  o'clock 
in  the  afternoon  of  that  date.  The  factory  was  partly  de- 
stroyed. The  regular  quitting  hour  was  6  P.  M.  There 
are  stairs  from  one  floor  to  another.  The  president  of  de- 
fendant factory  testifies: 

"Foremen  were  all  instructed,  especially  when  weather 
was  threatening,  to  see  that  all  windows  ^^nthin  their  jur- 
isdiction were  closed  when  they  quit  work.  At  the  time  of 
his  death,  Reid  was  foreman  in  his  department.  His  duties 
as  foreman,  as  regards  closing  windows  when  the  gong 
rang,  were  the  same  as  foremen  in  all  departments:  that, 
upon  leaving  work  for  the  day,  all  windows  of  that  par- 
ticular department  must  be  closed.  We  sound  a  gong  at 
regular  hours  for  commencing  and  closing  work.  Electric 
factory  horns  and  signals,  operated  automatically,  by  a 
master  clock;  and,  for  an  emergency,  and  dismissing  men 
at  odd  hours,  we  have  an  extension  of  this  system  into  the 
office,  in  the  nature  of  a  push  button.  Pressure  on  this 
push  button  blows  the  horns.  On  this  particular  day,  after 
w^-tching  the  storm  approach,  some  five  minutes, — ^it  was 
probably  going  to  be  severe,, — I  concluded  that  the  men 
should  be  dismissed  from  the  building,  which  was  done  by 
pushing  this  button,  and  sounding  the  alarm  all  over  the 
building.  I  operated  the  horn,  when  the  accident  occurred, 
in  a  series  of  short,  quick  blasts,  intended  as  a  danger 
signal  that  something  was  wrong.  I  wished  the  men  to 
leave  their  places  of  work  and  hunt  places  of  safety.  It  was 
not  like  the  sound  at  regular  quitting  hour,  when  there 
was  no  unusual  occurrence.  He  [deceased]  also  did  some 
work  in  the  northwest  comer  of  the  same  room  and  floor, 
and  he  would  naturally  be  obliged  to  close,  or  see  that  all 
windows  in  his  jurisdiction  were  closed,  which  would  in- 
clude both  southwest  and  northwest  comers.  The  instruc- 
tions were  to  close  the  windows,  because  we  didn't  know 
how  serious  a  storm  was  coming  up.  I  tried  to  arouse  the 
men  and  women,  and  get  them  out  quick.    They  had  not 
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been  instructed  as  to  any  particular  whistle  that  indicated 
to  them  that  they  must  leave  the  building.  The  crushing  in 
of  south  wall  caused  his  death.  It  was  all  oyer  in  a  short 
time  after  the  gong  sounded." 

Some  of  the  witnesses  refer  to  the  sounding  of  the  gong 
or  horn  as  a  whistle,  indicating  that  it  takes  the  place  of  a 
whistle.  This  sounding  of  the  gong  can  mean  only  one  of 
two  things:  either  the  commencing  or  stopping  of  work. 
The  foremen  in  every  other  department  did  close  their  win- 
dows at  this  time,  as  testified  by  the  president.  The  presi- 
dent testified  further : 

"In  watching  the  storm,  it  was  five  minutes  before  t 
thought  there  was  any  danger,  or  was  much  scared." 

A  witness  testified: 

"He  censured  himself  because  he  had  not  blowed  it 
sooner." 

It  is  shown  that  the  usual  way  for  the  men  to  leave  the 
factory ,^  when  quitting,  was  in  the  west  part  of  the  factory, 
through  a  stairway  in  the  west  room  of  the  entire  factory, 
a  room  beginning  some  50  feet  west  of  the  four-story  part ; 
that  the  men  went  west  to  that  room  and  stairway  to  get 
out,  when  the  gong  was  sounded ;  that  all  went  west.  The 
four-story  part  of  the  building  was  s^^'ept  oflf  and  went  over 
and  fell  and  crashed  on  second-story  part,  and  down 
through.  A  witness  testifies  that,  as  he  went  west  to  get 
out,  he  met  some  man  going  east,  near  west  room  of  fac- 
tory. Would  not  swear  it  was  deceased;  were  all  in  a 
hurry.  The  father  of  deceased,  who  had  worked  in  the 
factory  a  few  days  before  the  date  in  question,  testifies : 

"I  was  working  on  the  third  floor  of  the  defendant's 
factory.  A  workman  said  to  me,  ^There  is  an  awful  look- 
ing cloud  out  there.'  I  opened  a  window  and  looked  out, 
and  thought  the  cloud  was  high,  and  would  go  over  us; 
closed  the  window,  and  started  back  to  work,  when  the 
gong  sounded  a  warning  of  closing.  The  rest  started  to 
leave  the  room^^  and  passed  me.  I  looked  out  the  south 
window,  and  began  to  see  boards  and  other  debris  flying  in 
the  air.    I  landed  on  the  second  floor,  and  had  to  go  past 
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the  bench  where  George  worked,  but  he  wasn't  there. 
•  *  *  Just  as  I  approached  the  stairs  leading  to  the 
first  floor,  I  met  him  coming  back  on  the  run.  Where  I 
met  him  was  west  of  the  part  that  was  crushed  in.  I 
passed  him,  I  would  say,  30  feet — I  had  got  beyond  where 
the  crash  came.  When  it  came,  I  stopped,  knowing  it  use- 
less to  go  farther.  The  instant  I  stopped,  I  commenced 
calling,  and  started  back,  realizing  he  might  be  caught  in 
that  crash.  I  saw  the  limbs  of  a  man,  projecting  from  under 
the  debris ;  the  rest  of  the  body  was  covered.  I  commenced 
uncovering,  and  saw  it  was  my  son.  »  »  *  i  ^as  work- 
ing in  east  part,  on  third  floor.  When  I  heard  the  gong,  I 
went  to  stair  leading  from  the  third  to  second  floor,  and  then 
went  west,  on  the  second  floor,  right  past  the  bench  where 
my  son,  George,  worked,  and  kept  on  going  west ;  and  met 
him  right  near  and  little  this  side  of  the  stairs  leading 
from  the  second  floor  to  the  first,  in  west  part  of  factory. 
This  was  approximately  about  60  feet  west  of  bench  where 
he  worked.  He  was  then  going  east,  and  I  was  going  west 
to  get  out.  ♦  *  ♦  I  was  on  the  run — was  walking  fast. 
I  met  nobody  else.  Several  others  were  just  ahead  of  me, 
but  all  going  west,  toward  the  exit.  »  ♦  •  The  gong  is 
used  the  same  as  a  whistle  in  a  factory.  It  was  a  violen,t 
storm.  Would  have  been  extremely  bad,  if  it  had  been 
closer  to  the  ground.  Several  factories  and  residences  were 
damaged.  My  son  was  the  only  one  killed,  and  Mr.  New- 
quist  was  the  only  one  severely  injured,  as  I  recollect.  De- 
fendant's factory  was  damaged  the  greatest." 

This  witness  testified  further,  on  cross-examination  by 
defendants,  and  without  objection,  as  follows: 

"Mr.  Newquist  was  injured  the  same  time  as  my  son. 
His  position  in  factory  was  timekeeper.  Q.  Do  you  know 
what  he  [Newquist]  was  doing  at  the  time  of  the  accident? 
A.  Yes.  Q.  State  what  he  was  doing.  A.  He  was  going 
over  from  his  office  to  the  factory,  and  he  started  to  leave 
[help]  my  son  to  close  some  of  the  windows,  and  the  crash 
came  and  caught  both  of  them." 
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On  redirect  examinatioD  of  >ritness  by  claimants,  this 
appears : 

"Q.  You  were  asked  in  regard  to  where  Mr.  ^ewquist 
was  at  the  time  of  this  storm,  and  what  he  was  doing,  and 
so  on.  Can  yon  state  more  in  detail  abont  Newqnist,  as  to 
what  he  had  done,  or  said  to  your  son,  and  what  your  son 
was  doing?  A.  Tliis  I  can  state  from  the  statement  I  have 
from  him.  Q.  I  would  not  refer  to  that.  State  a  little 
more  in  detail.  You  spoke  pf  him  a  while  ago.  A.  New- 
qnist told  me  he  was  in  the  act  of 

"Mr.  Parmenter  (for  defendants).  We  object  to  the 
.  statement  of  what  he  was  told,  as  hearsay  evidence  as  to 
what  Newqnist  said.  He,  perhaps,  will  be  available  as  a 
witness. 

"Mr.  Meyers  (for  claimants).    You  went  into  it. 

"Court.    Objection  overruled. 

"Mr.  Parmenter.    Ruling  of  court  objected  to. 

"A.  (continued).  Mr.  Newqnist  said  that  George  was 
'^  in  the  act  of  closing  the  windows,  and  he  started  to  help 
him,  when  the  crash  came,  and  that  was  the  last  that  he 
knew.    He  was  unconscious." 

On  examination  by  the  chairman  of  the  committee,  wit- 
ness testified  further,  without  objection: 

"Mr.  Newqnist  was  employed  in  defendant's  factory  as 
timekeeper.  He  was  going  back  through  the  factory,  and 
saw  George  in  the  act  of  closing  the  windows.  He  was  in- 
jured pretty  badly.  Think  his  nose  was  broken;  did  not 
think  he  would  recover,  for  some  hours. 

"Redirect  Examination  (by  Claimants). 

"Mr.  Newqnist  is  now  at  Camp  Pike ;  he  was  drafted  in 
the  military  service.  I  wrote  him  in  regard  to  this  matter, 
and  he  sent  me  this  affidavit.  [Affidavit  is  marked  "Exhibit 
B."]  This  is  statement  I  referred  to  before.  My  son  be- 
longed to  Sunday  School." 

Exhibit  B,  the  affidavit  just  referred  to,  wap  offered  in 
evidence,  and  the  following  objection  and  record  appear: 
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"Mr.  Parmenter :  Def eudants  object  thereto  because  it 
is  not  the  best  testimony ;  that  it  purports  to  be  an  affidavit 
of  a  \^ntness  for  whom  the  law  has  provided  a  way  that  he 
can  be  reached.  It  would  be  decidedly  unfair  to  this  de- 
fense not  to  give  them  an  opportunity  to  cross-examine. 

"Chairman :    Why  could  not  the  deposition  be  had? 

"Mr.  Meyers:  Well,  he  didn't  know,  hardly,  where  he 
would  be.  We  knew  he  was  at  Camp  Pike,  just  a  few  days 
ago.  It  has  practically  all  been  given  through  his  own 
questions. 

"Chairman:  Exhibit  B,  offered  by  claimants,  may  go 
in.  It  is  understood  that  a  voucher  of  that  kind  cannot  be 
taken  with  as  much  value  a^  a  deposition,  and  can  only  be 
taken  for  what  it  is  worth. 

"Mr.  Parmenter:  Ruling  of  the  court  excepted  by  de- 
fense." 

Exhibit  B  is  as  follows : 

"State  of  Arkansas,  County  of  Pulaski. 

"I,  Edward  J.  Newquist,  having  been  duly  sworn,  in  the 

case  wherein  L.  D.  Beid  is  plaintiff,  and is 

defendant,,  testify  the  following  state  of  facts: 

"On  the  21st  day  of  May,  1918,  I  was  in  the  employ  of 
the  Automatic  Electric  Washer  Company,  of  Newton,  Iowa, 
in  the  capacity  of  timekeeper  and  had  been  in  their  employ 
for  several  months.  About  5  o'clock  of  the  above  date  I 
was  in  the  office  of  said  company  when  the  storm  ap- 
proached, and  I  started  to  walk  back  through  the  factory. 
I  met  George  Reid,  who  went  to  close  a  window,  and  I 
started  to  help  him,  but  before  I  reached  him  the  crash 
came,  catching  both  of  us.  I  was  unconscious  for  some 
time.  I  remember  that  George  had  passed  beyond  the  part 
that  was  afterwards  wrecked  by  the  storm ;  but  came  back 
to  close  the  windows;  a  duty  which  his  position  required 
him  to  perform,  and  so  doing,  lost  his  life.  Signed  and 
sworn  to,  October  26th,  1918,"  etc. 

Some  of  the  witnesses  refer  to  the  storm  as  a  wind 
storm;  others,  as  a  violent  storm;  and  others,  as  a  tornado. 

Such  is  the  substance  of  the  testimony,  so  far  as  it  re- 
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lates  to  the  matters  presented,  which  are*.  Whether  it  was 
shown  that  deceased  waa,  at  the  time  he  was  injured,  en- 
gaged in  the  act  of  putting  down  the  windows,  which  was 
a  part  of  his  duty,  undei^  his  employment ;  and  whether  his 
injury  arose  out  of  his  employment;  and  whether  his  injury 
was  brought  about  by  an  act  of  God,  rather  than  by  the  em- 
ployment. The  arbitration  committee,  in  ilnding  for  the 
defendant,  held  that  the  injury  suffered  by  deceased  did  not 
arise  out  of  his  employment,  and  was  not  a  personal  injury, 
within  the  meaning  of  the  Iowa  compensation  laws,  for  the 
reason  that  it  was  brought  about  by  an  act  of  God,  rather 
than  by  the  employment.  This  position  was  sustained  by 
the  decision  of  the  commissioner.  The  order  and  finding  of 
the  commissioner  states,  in  part: 

"Review  is  instituted  by  dependent  parents,  upon  the 
ground  that  the  facts  in  evidence  do  not  support  the  find- 
ing of  the  arbitration  committee.  George  Beid  was  at  work 
on  second  floor  of  his  employer's  plant,  when  the  alarm  was 
sounded^  calling  workmen  to  seek  safety  from  the  approach- 
ing storm.  His  father  testifies  that,  as  he  was  approaching 
the  stairs  leading  to  first  floor,  he  met  his  son  coming  back 
on  the  run, — that  is  to  say,  running  away  from  the  stairway 
through  which  workmen  were  seeking  to  escape.  Olaimantls 
contend  that  he  was  returning  for  the  pui'pose  of  closing 
windows  in  south  side  of  building.  Defendant  suggests  the 
theory  that,  finding  the  stairway,  commonly  used,  in  a  con- 
gested condition  from  a  rush  of  workmen,  he  turned  back 
to  seek  exit  at  another  stairway  to  first  floor.  There  is  no 
tangible  support  for  the  contention  of  claimant,  apart  from 
the  affidavit  of  Edward  J.  Newquist.  •  •  •  Affidavits 
are  admitted  in  evidence  in  compensation  hearings  for  the 
purpose  of  corroboration,,  but,  standing  alone,  are  not  as- 
sumed to  be  available  for  the  establishment  of  vital  issues. 
The  record  does  not  justify  the  assumption  that  the  pur- 
pose of  closing  windows  was  in  the  mind  of  George  Held, 
when  he  was  caught  in  the  collapsing  building.  It  is  in- 
cumbent upon  the  claimant  in  all  compensation  cases  to 
establish  by  preponderance  of  evidence  vital  issues  involved. 
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However  plausible  conjecture  may  be,  it  is  not  sufficient 
basis  for  an  award.  The  question  uppermost  in  this  con- 
sideration is:  Did  the  death  of  George  Beid  arise  out  of 
and  in  course  of  his  employment?  The  record  does  not 
establish  this  essential  haais  of  compensation,  either  In 
fact  or  in  law.  If  it  were  assumed  that  this  workman  was, 
at  the  time  of  his  fatal  injury,  bent  upon  the  purpose  of 
closing  the  windows,  as  claimed,  this  fact  is  not  established ; 
and,  if  it  were  established,  there  would  yet  be  wanting  ele- 
ments of  compensable  relationship  deemed  essential  in  com- 
pensation jurisdiction  generally." 

The  commissioner,  in  his  finding,  then  proceeds  to  refer 
to  the  case  of  Oriffith  v.  Cole  Bros,,  183  Iowa  415,  which  he 
considered,  to  a  considerable  extent,  as  analogous  to  the 

case  at  bar,  and  held  that  the  arbitration 
^*  SE^^Nrt^^      committee  did  not  err  in  finding  that  de- 
Smpensation    P^^^d^D^ts  of  deceased  were  not  entitled  to 
^wenc*^**^**^    compensation,,  for  the  reason  that  his  acci- 
dental death  was  brought  about  by  an  act  of 
God,  rather  than  by  the  employment.    It  may  be  remarked, 
in  passing,  that  this  case  is  referred  to  in  note  to  Wiggins 
V.  Industrial  Ace,  Board,  54  Mont.  335  (L.  R.  A.  1918  F, 
932),  where,  at  page  937,  it  is  thought  that  the  decision  is 
placed  upon  the  wrong  ground.    On  appeal  to  the  district 
court,  a  hearing  was  had  upon  the  transcript,  certified  by 
the  commissioner,  and  exhibits;  and  only  matters  so  tran- 
scripted  were  considered.    The  district  court  dismissed  the 
appeal,  as  before  stated. 

The  first  question  is  whether  it  was  shown,  either  by 
hearsay  evidence,  not  objected  to,  or  by  the  affidavit  of  New- 
quist,  or  both,  that  deceased  was,  at  the  time  of  his  injury,, 
engaged  in  the  act  of  putting  down  the  windows,  which  was 
a  part  of  his  employment,  or  a  part  of  his  duties  under  his 
employment.  It  seems  to  be  conceded,  inferentially  at 
least,  by  counsel  for  appellees  and  by  the  commissioner, 
that,  if  it  had  been  proven  that  deceased  was  putting  down 
the  windows,  compensation  would  be  due,  unless,  as  coun- 
sel for  appellees  contend,  and  the  commissioner  held,  the 
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injury  was  caused  by  the  act  of  God.  It  is  contended  by 
appellees  that  the  affidavit  was  inadmissible  to  prove  that 
deceased  was  putting  down  the  windows  at  the  time  he  was 
injured.  They  argue  that  the  rule  ought  not  to  be  estab- 
lished, in  the  hearing  of  compensation  cases,  that  affidavits 
are  admissible,  and  that  it  would  be  a  farce  to  try  such  cases 
in  that  manner ;  and  they  urge  that  the  bars  should  not  be 
thrown  down,  and  frauds  encouraged,  by  decision  that 
these  cases  may  be  so  tried.  Doubtless  the  same  argument 
was  made  before  the  committee  and  the  commissioner,  who 
seem  to  have  taken  that  view.  The  hearsay  evidence  on  that 
point  went  in  without  objection,  and  the  affidavit  was  ad- 
mitted over  objection.  But  it  is  plain  that  both  the  com- 
mittee and  the  commissioner  considered  and  held,  as  a  mat- 
ter of  law,  that  the  affidavit  could  not  be  considered;  and 
it  is  equally  apparent  that  no  consideration  was  given  by 
either  to  the  hearsay  evidence  or  to  the  affidavit.  If  they 
were  laboring  under  a  misapprehension  as  to  the  law,  and 
for  that  reason  did  not  consider  the  evidence,  and  if  either 
or  both  may  be  considered,  and  establish  the  fact,  then  it 
becomes  a  question  of  law  for  us. 

The  record  as  to  both  matters  is  before  us;  and  if  they 
may,  under  the  circumstances,  be  considered,  then  there 
is  no  dispute  in  the  evidence  on  the  point  as  to  what  de* 

ceased  was  doing,  and  it  becomes  our  duty 

^'  il^®,,™  ^^'^'^       to  enter  such  decree  as  will  enforce  the  legal 

comp^nSition     ^^g^^s  of  the  parties„  as  disclosed  by  the 

Act:    review     facts  appearing  in  the  record.     Legal  con- 
on  appoal.  '^^  °  *^ 

elusions  of  commissioner  maj^  be  reviewed. 
Griffith  t\  Cole  Bros.,  183  Iowa  415,  422;  McNicoVs  Case, 
215  Mass.  497  (L.  R.  A.  1916  A  306) ;  Dietzen  Co.  v.  Inr 
du8trial  Board,  279  111.  11  (116  N.  E.  684) ;  Bradley  Mfg. 
Wks.  V.  Industrial  Board,  283  111.  468  (119  N.  E.  615); 
Holhrook  v.  Olympia  Hotel  Co,,  200  Mich.  597  (166  N.  W. 
876).  If  this  evidence,  undisputed  as  it  is,  may  be  con- 
sidered, and  it  was  disallowed  and  not  considered  by  the 
commissioner,  under  a  mistake  of  law,  then  there  was  no 
sufficient  competent  evidence  in  the  record  to  warrant  the 
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commissioner  in  finding  that  deceased  was  not  engaged  in 
putting  down  the  factory  windows,  and  in  such  a  case  his 
finding  would  not  be  conclusive,  under  Section  17,  Chapter 
270^  Acts  of  the  Thirty-seventh  General  Assembly. 

1.  Appellees  suggest  the  theory  that  deceased  turned 
back  to  seek  exit  at  the  east,  or  at  another  stairway  to  the 
first  floor,  and  that  his  going  east  is  compatible  with  that 
theory.  Some  of  the  cases  hold  that  there  may  be  a  recov- 
ery when  a  party  is  going  to  or  from  his  work,  or  the  place 
of  the  performance  of  his  duty.  Appellee  contends  that 
there  is  no  evidence  that  he  was  closing  windows  at  the 
time  of  his  injury,  and  the  commissioner  seems  to  have  so 
held,  when  he  said  that  there  is  no  tangible  support,  apart 
from  the  affidavit  of  Newquist,  that  deceased  was  return- 
ing for  the  purpose  of  closing  windows  in  the  south  side  of 
the  building.  But  we  think  there  is  more  to  the  evidence 
than  this,  even  outside  the  hearsay  statements  and  the  af* 
fldavit.  It  seems  to  us  that,  considering  all  the  circum- 
stances and  the  proper  inferences  to  be  drawn  therefrom, 
the  other  proof  comes  very  near  establishing,  if,  indeed,  it 
does  not  establish,  the  fact  that  deceased  was  in  that  act, 
and  in  the  performance  of  his  duty.  It  appears  without  dis- 
pute that  the  purpose  in  sounding  the  alarm  wais  that  the 
employees  might  escape  to  a  place  of  safety ;  that  all  others 
but  deceased  and  Newquist  got  out  of  the  factory  safely, 
and  were  uninjured;  that  deceased  was  near  the  west  en- 
trance, and  doubtless  could  have  escaped  as  well  as  the 
others,  but  he  turned  back ;  that  he  was  found  buried  under 
the  debris,  near  the  place  where  he  would  naturally  be  in 
closing  the  windows ;  that  it  was  his  duty  to  close  them,  and 
the  presumption  is,  not  that  he  was  not  in  the  performance 
of  his  duty,  but  rather  that  he  was.  HoUand-St,  Louis 
Sugar  Co.  v.  Bhraluka,  64  Ind.  App.  545  (116  N.  E.  330, 
332.)  But  conceding,  for  the  purpose  of  the  argument,  that 
all  these  circumstances  do  not  quite  establish  the  fact, 
slight  evidence  would  be  sufficient^  if  undisputed,  to  con- 
nect up  the  other  circumstances.  We  think  the  statements 
of  the  father,  though  hearsay,  admitted  as  they  were,  and 
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the  affidavit,  clearly  make  the  connection,  and  establish  the 
fact.  Taking  np  now,  and  considering  first,  the  question 
as  to  the  hearsay  evidence,  which,  as  said,  went  in  without 
objection,  and,  further,  was  brought  out  by  the  defendants 
themselves,  on  cross-examination.  We  are  considering  now 
the  verbal  statements  of  the  father  of  deceased,,  which,  the 
evidence  shows,  were  based  upon  the  sworn  statement  of 
Newquist,  in  the  affidavit.  The  statute  bearing  upon  the 
questions,  both  as  to  whether  hearsay  evidence  and  the 
affidavit  may  be  considered  as  proof,  provides: 

"While  sitting  as  'an  arbitration  committee,  or  when 
conducting  a  hearing  upon  review,  or  in  the  making  of  any 
investigation  or  inquiry,  neither  the  commissioner  nor  the 
arbitration  committee  shall  be  bound  by  common  law  or 
statutory  rules  of  evidence,  or  by  technical  or  formal  rules 
of  procedure,  but  may  hold  such  arbitrations  or  conduct 
such  hearings  and  make  such  investigations  and  inquiries  in 
the  manner  best  suited  to  ascertain  the  substantial  rights 
of  the  parties."  Chapter  270,  Acts  of  the  Thirty-seventh 
General  Assembly. 

In  referring  to  another  provision  of  the  Compensation 
Act,  we  said,  in  Rish  v.  Towa  Portland  Cement  Co.y  186 
Iowa  443,  that  the  provisions  of  the  act  are  highly  remedial, 
and  should  be  liberally  construed,,  without  regard  to  tech- 
nical rules,  so  as  to  carry  out  the  purpose  and  object  of  the 
act.  See,  also,  Holland-St,  Louis  Stigar  Co,  v,  Sh'raluka, 
supra.  The  same  rule  applies  to  the  words  "arising  out  of 
and  in  the  course  of  the  employment."  United  Paperhoard 
Co.  V.  Lewis,  65  Ind.  App.  356  (117  N.  E.  270). 

In  Mitchell  v.  Phillips  Mining  Co,,  181  Iowa  600,  at  607, 
we  said,  in  speaking  of  some  of  the  provisions  of  the  act, 
that  a  radical  change  was  made,  with  reference  to  the  mat- 
ter of  evidence,  and  that  the  purpose  of  the  act  was  to  pro- 
vide a  system  whereby  employers  and  employed  might 
escape  the  evils  of  personal  injury  litigation,  etc.  We  think 
it  was  the  purpose  of  the  legislature  to  relax  somewhat  the 
rules  of  evidence,  and  that  the  proceedings  should  be  more 
informal  than  an  ordinary  proceeding  at  law.    We  have  so 
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held  as  to  pleadings  in  probate.     Chariton  Nat,  Bank^v. 
Whicker^  163  Iowa  571. 

We  have  a  statute  (Section  4944-h4^  Supplemental  Sup-* 
piemen t,  1915,)  that  trial  may  be  had  upon  affidavits  in  a 
contempt  proceeding,  where  a  party  may  be  sent  to  jail. 
That  statute  also  provides  that  it  may  be  tried  upon  af- 
fidavits, or  that  either  party  may  demand  production  and 
oral  examination  of  the  witnesses.  It  is  the  general  rule 
that  a  material  fact  at  issue  may  be  established  by  hearsay 
evidence,  where  the  same  is  admitted  without  objection. 
Hege  t\  Tompkins,  (Ind.  App.)  121  X.  E.  677,  679.  Same 
principle  as  to  secondary  evidence.  Kenosha  Stove  Co.  v, 
Sliedd,  82  Iowa  540,  544.  In  the  Hege  case,  supra,  the  court 
said: 

"The  reasons  for  adopting  the  above  rule  in  ordinary 
civil  actions  apply  witli  even  greater  force  in  hearings  be- 
fore the  industrial  board.  It  is  evidentlv  the  intent  of  the 
Workmen's  Compensation  Act  that,  by  concise  and  plain 
summary  proceedings,  controversies  arising  under  the  same 
should  be  promptly  adjusted  by  a  simplified  procedure,  un- 
hampered by  the  more  technical  forms  and  intervening 
steps  which  sometimes  incumber  and  delay  ordinary  civil 
actions.  In  harmony  with  the  manifest  intention  of  the 
act,,  this  court  has  held  tha.t  the  industrial  board  is  not 
bound  by  the  rules  of  court  procedure  in  civil  actions. 
{Hagefiback  v.  Leppert,  117  N.  E.  531)." 

It  was  further  said  in  the  Hege  case  that  the  board  had 
a  right  to  consider  the  hearsay  evidence  which  was  ad- 
mitted without  objection,  and  give  it  such  probative  force 
as  it  might  believe  it  merited,  under  all  the  facts  and  cir- 
cumstances. In  Western  Ind,  Co.  v.  Industrial  Ace.  Com., 
174  Cal.  315  (163  Pac.  60),  it  was  held  that  a  provision  in 
the  law  permitting  hearsay  evidence  of  declarations  of  a  de- 
ceased employee  relating  to  his  injury  is  not  unconstitu- 
tional. In  In  re  Fogarty  v.  National  Biscuit  Co.,  221  N.  Y. 
20  (116  N.  E.  346),  hearsay  evidence  was  considered. 

In  the  instant  case,  neither  the  board  nor  the  commis- 
sioner  gave  any  consideration  to  the  hearsay  evidence,  since 
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it  is  not  referred  to,  doubtless  under  the  same  mistaken 
view  of  the  law  that  they  expressed  in  holding  that  the  af- 
fidavit could  not  be  considered.  We  think  this  language  is 
applicable,  as  applied  to  our  statute,  before  set  out,  which 
provides  that,  in  hearings  before  the  arbitration  committee 
or  the  commissioner,  they  shall  not  '^e  bound  by  common 
law  or  statutory  rules  of  evidence."  As  said,  this  evidence 
was  first  drawn  out  by  defendants  on  cross-examination  of 
claimants'  witness,,  wherein  witness  had  stated  that  de- 
ceased was  in  the  act  of  putting  down  the  windows,  when 
the  storm  struck.  It  is  tme  that.,  on  redirect  examination, 
defendants  objected;  but  the  evidence  was  already  in.  De- 
fendants may  not  now  complain,  after  having  brought  out 
the  evidence  themselves.  Riordan  v.  Quggerty,  74  Iowa 
688. 

2.  An  affidavit  is,  in  a  sense,  hearsay.  Had  the  lower 
tribunals  the  right  to  consider  the  affidavit?  We  think  so. 
It  was  so  held  in  In  re  Moran  v,  Rodgers  &  Hagerty,  180 
^     ^  App.  Div.  821  (168  :n;.  Y.  Supp.  410),  where 

3.     lu ASTER  A\D 

skrvant:*         it  was  held  that  affidavits  of  parents  in  Ire- 

Workmen's  ,  * 

Compensation    land  should  be  received,  to  prove  dependency 
parte  affl-  under    the   New   York   Compensation   Act, 

davits 

which  is  somewhat  analogous  to  ours,  in  so 
far  as  it  relaxes,  to  some  extent,  the  rules  of  evidence. 
Some  of  the  discussion  in  Paragraph  1  of  the  opinion  is  ap- 
plicable here;  and  we  think  that,  under  the  statute  before 
quoted,  the  board  and  commissioner  had  the  right  to  con- 
sider the  affidavit.  It  may  be  tliat  they  were  not  compelled 
to  do  so ;  buts  as  we  have  shown,  it  was  not  given  any  con- 
sideration, under  a  mistaken  view  of  the  law,  and  their 
finding  was  not  based  thereon.  It  is  doubtless  true  that 
the  board  and  commissioner  have  a  discretion  in  the  mat- 
ter. Circumstances  might  be  such  as  that  they  might  i-e- 
quire  that  the  person  should  be  called  as  a  witness,  if  that 
were  practicable,  or  possibly  require  the  party,  under  the 
statute,  to  appear  for  cross-examination  in  regard  to  the 
statements  in  the  affidavit,  or  perhaps,  in  a  proper  case,  that 
the  affidavit  should  be  disregarded.    We  do  not  mean  to  hold 
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that  these  cases  should  be  tried  on  affidavits.  But  here  was 
an  exceptional  case.  There  was  no  other  witness  present 
with  the  deceased  but  Newquist.  He  was  in  the  service,  lo- 
cated in  a  distant  state,  and  liable  to  be  ordered  to  some 
other  point  at  any  time.  So  far  as  we  know,  he  may  have 
been  in  France,  or  on  his  way  there,  at  the  time  the  evidence 
was  taken  in  this  case.  It  would  have  been  safer  for  defend- 
ant's employees,  and  a  protection  to  their  property  from  a 
windstorm,  that  the  windows  should  be  closed.  It  was  the 
duty  of  deceased  to  close  them.  If  it  be  true  that  he  was 
in  the  performance  of  that  duty,  and,  in  attempting 
to  protect  the  lives  of  the  other  employees,  and  defendant's 
property,  he  lost  his  life,  ought  his  dependents  to  be  de- 
prived of  the  benefit  of  the  evidence  of  Newquist,  under  the 
statute  before  quoted,  simply  because  they  were  unable  to 
produce  him  in  person?  We  are  clearly  of  the  opinion  that 
the  affidavit  should  have  been  considered,  and  given  weight 
in  connection  with  the  other  circumstances,  and  that,  as 
a  matter  of  law,  the  board  and  commissioner  erred  in  not 
considering  it ;  and  their  finding  that  deceased  was  not  so 
engaged,  is  without  support.  Our  first  thought  was  to  re- 
mand the  case  to  the  district  court,  with  directions  to  send 
it  back  to  the  commissioner,  that  he  might  make  a  finding 
of  facts,  taking  into  consideration  the  evidence  referred  to 
in  the  prior  paragraph,,  ajid  this  paragraph  of  the  opinion. 
But  the  evidence  is  all  before  us,  and  we  think  it  is  undis- 
puted that  deceased  was  putting  down  the  windows  at  the 
time  he  was  injured. 

*\.  This  brings  us  to  the  question  whether  deceased  was 
killed  by  an  act  of  God,  and  not  by  reason  of  an  injury  aris- 
ing out  of  his  employment.    Appellees  cite  and  rely  upon 

Ch'iffith  V.  Cole  Bros.,  183  Iowa  415 ;  Pace  v. 

4       \fASTER  AND 

skrvajtt/         Aprmnoone  Couiiiii,  184  Iowa  498;  and  the 

Workmen's  /  ,  ^        .  ^[^^  ^     ,       «  , 

Compensation    Statute,  Scction  2477-m,  Code  Supplement, 

1913.  They  consider  the  injury  by  the  wind- 
storm, in  this  case,  as  like  an  injury  from  lightning;  while 
appellants  argue  that  there  is  a  difference.,  for  that  a  bolt 
of  lightning  is  but  an  instant  flash,  while  the  windstorm  in 
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this  case  was  seen  in  the  daytime,  for  some  time  in 
advance,  and  could  have  been  guarded  against^  and  that  the 
defendants  did  attempt  to  give  warning,  in  order  that  de- 
ceased and  others  might  escape  to  a  place  of  safety.  They 
say,  farther,  that  a  storm  of  this  kind  could  be  seen  a  long 
distance,  and  guarded  against,  and  that  the  delay  of  the  de- 
fendants in  giving  the  alarm  was  negligence  on  the  part  of 
defendant  factory,,  and  renders  the  so-called  act  of  God  no 
defense.  On  this,  they  cite  Holmquist  v.  Gray  Construction 
Co.,  169  Iowa.  502;  Ch'eetirWJieeler  Shoe  Co.  v.  Chicago,  R. 
I,  d  P.  JR.  Co.,  130  Iowa  123.  Appellees  say  further  that  it  is 
apparent  that  deceased,  at  work  in  defendant's  factory, 
was  under  no  greater  hazard  of  being  killed  by  the  wind- 
storm than  any  other  citizen  who  was  within  the  area  of 
the  storm;  that  he  was  not  subjected  to  a  causative  dan- 
ger, peculiar  to  the  work  and  not  common  to  the  neigh- 
borhood ;  that,  at  the  time  of  his  injury,  while  in  defendant's 
factory,  he  was  subject  to  no  other  or  different  hazard  than 
that  to  which  he  would  have  been  subject,  had  he  been  sit- 
ting in  church,  within  the  area  of  that  storm.  This"  might 
be  so,  if  there  was  a  general  destruction  of  all,  or  sub- 
stantially all,  buildings,,  churches,  etc.,  in  the  path  of  the 
storm.  Deceased  and  Newquist  were  the  only  ones  injured. 
The  president  of  the  factory  company  says  his  purpose  in 
Bounding  the  gong  was  that  those  in  the  factory  might 
escape  therefrom,  to  a  place  of  safety.  There  seems  to  have 
been  more  hazard  for  deceased  at  the  place  where  he  was, 
and  where  his  duty  required  him  to  be,  than  in  any  other 
place.  In  1  Corpus  Juris  1172,  a  variety  of  definitions,  dif- 
fering somewhat  in  their  mode  of  expression,  is  given.  It 
is  there  said  also  that,  in  a  popular  sense,  every  occurrence 
is  mediately  or  immediately  an  act  of  God.  One  definition 
is  that  it  is  an  act  of  nature,  which  implies  entire  exclusion 
of  all  human  agency, — that  which  is  occasioned  by  the 
violence  of  nature, — and  at  page  1174,  it  is  said: 

"The  principle  embodied  in  all  of  the  definitions  is  that 
the  act  must  be  one  occasioned  exclusively  by  the  violence 
of  nature,  and  all  human  agency  is  to  be  excluded  from 
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creating  or  entering  into  the  cause  of  the  mischief.  When 
the  effect,,  the  cause  of  which  is  to  be  considered,  is  found 
to  be  in  part  the  result  of  the  participation  of  man,  whether 
it  be  from  active  interv-ention  or  neglect,  or  failure  to  act, 
the  whole  occurrence  is  thereby  humanized,  as  it  were,  and 
removed  from  the  operation  of  the  rules  applicable  to  the 
acts  of  God." 

Again: 

"If  divers  causes  concur  in  a  loss,  the  act  of  God  being 
one,  but  not  the  proximate  cause,  it  does  not  discharge  from 
liability."    1  Corpus  Juris  1176. 

The  wind  is  doubtless;  as  many  other  things  are,  accord- 
ing to  the-  law  books,  an  act  of  God.  But  here  human 
agencies  participated.  For  instance,  the  defendants  made  it 
the  duty  of  deceased,  and  gave  him  directions,  to  be  at  this 
particular  and  more  hazardous  place,  to  put  down  the  win- 
dows, when  the  alarm  was  given  for  the  storm,,  as  it  ap- 
proached, when  the  men  were  to  be  dismissed.  Deceased 
wajs  not  struck  by  the  wind  itself,  as  a  bolt  of  lightning 
might  strike  him,  but  by  the  falling  wall,  which  was  built 
by  human  agency,  and  not  strong  enough  to  withstand  the 
wind;  and  was  injured  through  lack  of  diligence  in  giving 
the  alarm,  perhaps,,  and  other  things  shown  in  the  record. 
There  is  nb  question  of  negligence  in  this  case.  These  cir- 
cumstances are  referred  to,  to  show  that  deceased  was  not 
injured  solely  by  the  act  of  God,  but  that  there  was  some 
causal  relation  between  the  injury  and  the  employment,  a 
part  of  his  employment  being  to  close  the  windo^^^;  or,  as 
said  in  Pace  v,  Appaiwose  County ,  184  Iowa  498,  "a  causal 
connection  between .  the  conditions  under  which  the  work 
is  required  to  be  performed  and  the  resulting  injury,"  and, 
as  stated  in  the  Griffiih  case: 

"  *The  accident  arose  because  of  something  I  [deceased] 
was  doing  in  the  course  of  my  employment,  and  because  I 
was  exposed  by  the  nature  of  my  employment  [putting 
down  the  windows  as  the  storm  approached  after  the  alarm 
was  sounded]  to  some  peculiar  danger  [the  falling  wall  at 
that  place] .' " 
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In  Fiaremo  v.  Richards  d  Co.,  93  Conn.  581  (107  Atl. 
563),  it  was  held  that  the  words  "causal/'  "cause,"  and 
"proximate  cause,"  are  not  employed  in  a  technical  sense, 
and  that  the  act  itself  must  be  construed,  and  not  decisions 
which  may  seem  to  limit  the  act.  Under  the  circumstances 
here  shown,  surely  deceased  was  subjected  to  "a  causative 
danger,  peculiar  to  the  work,  and  not  common  to  the  neigh- 
borhood." 

In  Alicm  V.  Spier,  93  Conn.  151  (105  Atl.  340),  it  was 
held  that  the  fact  that  the  employee  was  not  exposed  to 
greater  danger  than  others  in  the  same  employment  is  im- 
material. We  have  such  winds  or  storms  here.  Houses  and 
factories  are  built  somewhat  with  reference  thereto,  and  of 
sufficient  strength  to  withstand  all  ordinary  winds.  Not  so 
as  to  lightning.  The  evidence  does  not  show  that  the  storm 
was  an  unprecedented  one.  This  storm  was  seen  approach- 
ing for  some  time  prior  to  the  accident,  and  some  thought 
it  was  too  high  to  do  damage.  It  cannot  always  be  known 
in  advance  how  serious  it  may  be.  Sometimes  they  look 
dangerous,  but  nothing  comes  of  it.  But  it  was  seen  in  time 
to  take  some  precautions,  and  the  president  of  defendant 
factory,  after  some  delay,  which  he  regretted,  gave  the 
alarm.  His  purpose  was,  as  he  says,  in  order  that  the  men 
might  escape  from  the  more  dangerous  position  in  the  build- 
ing to  a  safer  place — ^perhaps  to  a  storm  cave  or  cellar.  At 
any  rate,  all  did  escape,  except  deceased  and  Newquist. 
Suppose  all  the  circumstances  were  the  same  as  here, — 
the  directions  and  duty  to  close  the  windows,  the  alarm, 
the  act  of  closing  the  windows,  the  falling  wall,  the  injury, 
— but,  instead  of  a  windstorm,  there  had  been  a  fire,  could 
there  be  any  question  about  deceased's  having  been  injured 
in  the  course  of  his  employment,  and  that  the  injury  arose 
out  of  the  employment?  It  is  clear  to  us  there  could  be 
no  question  about  it.  Or  suppose  the  wall  in  question  had 
been  blown  down  by  an  ordinary  wind,  what  ought  the  test 
to  be?  That  there  would  be  liability  under  the  same  con- 
ditions if  the  wind  had  a  velocity  of  20  miles  an  hour,,  but 
no  liability  if  the  velocity  were  60  miles  an  hour?    Mani- 
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festly,  we  may  not  lay  down  any  definite  rule.  In  Andrew 
V.  Failatporth  Indus.  8oc.,  2  K.  B.  (1904)  32  (90  L.  T.  [N. 
S.]  611),  an  English  case,  where  a  bricklayer  was  killed  by 
lightning,  while  working  on  a  scaffold  some  23  feet  from 
the  ground,  it  was  held  that  the  height  of  his  position  sul^- 
jected  him  to  a  peculiar  danger,  and  risk  from  lightning, 
and  that  his  death  arose  out  of  his  employment.  This  case 
is  referred  to  in  the  Griffith  case,  at  page  431,  as  being  a 
case  where  a  workman  on  a  high  scaffolding  was  kept  at 
work  during  a  storm.  In  a  like  sense,  in  the  instant  cjvse, 
deceased  was  kept  at  work  during  this  storm,  in  that  he  was 
directed  by  the  defendants,  and  it  was  a  part  of  his  dxity,  to 
put  the  windows  do^^Ti  for  the  storm.  See  other  lightning 
cases  cited  in  the  Griffith  case,  at  page  430.  It  is  there  said 
that: 

"It  is  not  intended  to  hold  that  injury  from  lightning 
can  in  no  case  be  due  to  an  industrial  employment.  It  has 
been  rightly  said  that  they  can  be." 

In  the  Pace  case,  supra,  we  quoted  from  the  MoNicol 
case  as  follows: 

"It  'arises  out  of  the  employment  when  there  is  appar- 
ent to  the  rational  mind,  upon  consideration  of  all  the  cir- 
cumstances, a  causal  connection  between  the  conditions  un- 
der which  the  work  is  required  to  be  performed  and  the  re- 
sulting injury.  Under  this  test,  if  the  injury  can  be  seen 
to  have  followed  as  a  natural  incident  of  the  work,  and  to 
have  been  contemplated  by  a  reasonable  person  familiar 
with  the  whole  situation,  as  a  result  of  the  exposure  oc- 
casioned by  the  nature  of  the  employment,  then  it  arises 
*out  of  the  employment.  But  it  excludes  an  injury  which 
cannot  fairly  be  traced  to  the  employment  as  a  contributing 
proximate  cause,  and  which  comes  from  a  hazard  to  which 
the  workman  would  have  been  equally  exposed,  apart  from 
the  employment.  The  causative  danger  must  be  peculiar  to 
the  work,  and  not  common  to  the  neighborhood.  It  must  be 
incidental  to  the  character  of  the  business,  and  not  inde- 
pendent of  the  relation  of  master  and  sen-ant.  It  need 
not  have  been  foreseen  or  expected,  but  after  the  event,  it 
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must  appear  to  have  had  its  origin  in  a  risk  connected  with 
the  employment,  and  to  have  flowed  from  that  source  as  a 
rational  consequence.'.' 

The  opinion  also  quotes  from  another  case,  as  follows: 

"For  an  accident  to  arise  out  of  and  in  the  course  of  the 
employment,  it  must  result  from  a  risk  reasonably  inci- 
dental to  the  employment" 

And  we  said  in  the  Pace  case: 

"What  the  law  intends,,  is  to  protect  the  employee 
against  the  risk  or  hazard  taken  in  order  to  perform  the 
master's  task." 

In  the  instant  case,  under  all  the  circumstances  shown, 
the  danger  was  incidental  to  the  character  of  the  business 
and  the  protection  of  the  property  and  the  lives  of  other 
employees ;  it  was  not  independent  of  the  relation  of  master 
and  servant ;  deceased  would  not  have  been  equally  exposed 
to  the  same  danger  apart  from  the  employment;  the  risk 
or  hazard  taken  by  deceased  was  in  order  to  perform  the 
master's  task ;  there  was  causal  connection  between  the  con- 
ditions under  which  the  work  and  the  duties  of  deceased 
were  required  by  defendant  to  be  performed,  and  the  re- 
sulting injury ;  the  accident  resulted  from  a  risk  reasonably 
incidental  to  the  employment  and  the  duties  of  deceased 
thereunder.  Applying  the  doctrine  of  the  foregoing  case 
to  the  instant  case,  we  think  the  injury  to  deceased  arose 
out  of  and  in  the  course  of  his  employment.  Other  cases 
are  cited  by  appellants  on  this  point,  which  they  say  are 
somewhat  analogous,  but  they  concede  that  they  are  not 
entirely  so.  We  shall  not  stop  to  review  them,  but  simply 
cite  them.  State  v.  District  Court,  138  Minn.  131  (164  X. 
W.  585)  (freezing) ;  State  v.  District  Court,  138  Minn.  260 
(164  N.  W.  917)  (sunstroke);  Kanscheit  r.  Garrett  iaiuh' 
dry  Co.,  101  Neb.  702  (164  N.  W.  708)  (heatstroke) ;  Young 
V.  Western  Fum.  d  Mfg.  Co.,  101  Neb.  696  (164  N.  W.  712) 
(heatstroke).  Other  cases  where  this  question  is  discussed, 
are  Bayner  v,  Sligh  Furriiture  Co.,  180  Mich.  168  (L.  R.  A. 
1916  A,  22),  and  note  at  pages  40  and  232.  In  this  note  at 
page  40  it  is  said : 
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"The  determination  of  this  question  presents  one  most 
difficult  problem  in  connection  with  the  act.  It  haB  b(^en 
said  that  each  case  must  depend  upon  its  own  circum- 
stances, and  cannot  be  solved  by  reference  to  any  formula 
or  general  principle." 

Gases  are  cited  to  support  the  proposition.  See^  also,  in 
coiinection  with  the  Minnesota  and  Nebraska  cases  above, 
L.  R.  A.  1917  D,  114,  note.  It  is  said  in  Kwrvze  r.  Detroit 
Shade  Tree  Co.,  192  Mich.  435  (158  N.  W.  851,  L.  R.  A. 
1917  A,  252)  „  that,  where  employees  are  traveling  on  the 
streets,  it  may  be  taken  into  account  that  they  are  sub- 
jected to  the  danger  of  being  struck  by  street  cars,  auto- 
mobiles, etc.    The  court  said : 

"Deceased  received  his  injury  during  the  hours  of  em- 
ployment, while  actively  engaged  in  performing  work  for 
his  master,  in  accordance  with  duties  imposed  upon  him  by 
his  employment." 

In  Mahowald  v,  Tkompson-Starrett  Go,,  134  Minn.  113 
(158  N.  W.  913),  where  an  employee  was  kept  on  the  street, 
in  charge  of  his  employer's  team,  subjecting  him  to  the  dan- 
gers of  collisions  with  other  teams,  runaways,  etc.,  the  court 
said: 

"If  his  employment  as  a  teamster  upon  the  streets  of  a 
large  city,  where  he  not  only  had  to  look  out  for  his  own 
safety,  but  also  for  that  of  his  employer's  team  and  rig, 
necessarily  accentuated  the  street  risks  to  him,  above  those 
to  other  occasional  travelers,  it  suffices  for  the  conclusion 
that  this  accident  arose  out  of  his  employment.  Although 
the  risk  from  the  accident  in  question  may  be  said  to  be 
external  to  the  employment,  yet  the  employment  caused  a 
special  degree  of  exposure  to  this  risk." 

See,  also,  Brightman'8  Case,  220  Mass.  17  (L.  R.  A.  1916 
A  321),  where  the  death  was  from  heart  disease  of  a  cook 
upon  a  boat,  due  to  exertions  in  saving  his  personal  effects 
when  the  vessel  began  to  sink.  Held  that  the  death  arose 
out  of  and  in  the  course  of  his  employment.   The  court  said : 

"It  was  an  implied  term  of  such  service  as  this  that  the 
employee  might  use  reasonable  effort  to  this  end  in  an  ex- 
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igency  like  that  which  arose.  *  *  *  It  was  in  the 
course  of  his  employment  to  live  npon  the  lighter.  What- 
ever it  was  reasonable  for  anyone  to  do,  leaving  a  sinking 
vessel  which  was  his  temporary  home,  was  within  the  scope 
of  his  employment.  The  standard  to  be  applied  ♦  ♦  • 
is  that  which  the  ordinary  man^  required  to  act  in  such  an 
emergency,  might  do,  while  actuated  with  a  purpose  to  do 
his  duty.  *  *  *  In  the  case  at  bar,  there  may  be  found 
to  be  apparent  to  the  rational  mind  a  causal  connection  be- 
tween the  employment  and  the  thing  done  by  the  employee 
at  the  time  of  the  sinking  of  the  lighter." 

Other  instances  where  it  was  held  that  the  injury  arose 
out  of  and  in  the  course  of  the  employment  are:  PeMn 
Cooperage  Co.  v.  Industrial  Commission,  285  111.  31  (120  N. 
E.  530),  where  there  was  an  assault  by  one  employee  upon 
another,  the  dispute  concerning  the  employer's  work;  Roto- 
land  17.  Wright,  1  E.  B.  (1909)  963,  where  a  workman  was 
bitten  by  a  cat  habitually  kept  on  the  premises;  Barone 
V.  Bramhach  Piam>  Co.,  101  Misc.  Rep.  669  (167  N.  Y.  Supp. 
933),  where  an  employee  was  bitten  by  a  dog  kept  with  the 
consent  of  the  employer  in  part  of  the  premises  where  em- 
ployee's duties  required  him  to  go;  Nevich  v.  Delaware,  L. 
d  W.  R.  Co.,  90  N.  J.  L.  228  (100  Atl.  234),  employee  as- 
saulted while  reclaiming  his  employer's  property  by  his 
direction;  Baum  i;.  Industrial  Commission,  288  111.  516  (123 
N.  E.  625),  where  a  workman  voluntarily  performs  an  act 
during  an  emergency,  which  he  has  reason  to  believe  is  in 
the  interest  of  his  Employer.  In  that  case,  the  employee 
was  fatally  wounded  by  strikers,  while  he  was  trying  to 
save  his  employer  and  other  employees  from  injury.  Muel- 
ler Con.  Co.  V.  Industrial  Board,  283  m.  148  (118  N.  E. 
1028),  where  a  foreman,  a  half  hour  before  time  to  begin 
work,  went  to  another  building  to  telephone  for  lumber,  and 
was  struck  by  an  automobile.  Held  that  ordering  materials 
was  an  incidental  duty,  in  discharging  which  the  use  of  the 
telephone  in  a  near-by  building  was  as  much  in  the  course 
of  his  employment  as  if  a  telephone  had  been  installed  in 
the  building  under  construction,  and  was  being  used  by  the 
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employee.  In  In  re  Fogarty  v.  National  Biscuit  Co,,  221 
N.  Y.  20  (116  N.  E.  346),  the  court  held  that  the  position 
of  night  watch  was  exposed  to  the  dangers  of  the  bakery 
business.    The  court  said : 

"This  court  has  given  a  more  liberal  construction  to  the 
compensation  law,  and  held  that,  *where  *  *  *  an  em- 
ployee is  injured  while  performing  an  act  which  is  fairly 
incidental  to  the  prosecution  of  a  business  and  appropriate 
in  carrying  it  forward  and  providing  for  its  needs,  he  or 
his  dependents  are  not  to  be  barred  from  recovery  because 
such  act  is  not  a  step  wholly  embraced  in  the  precise  and 
characteristic  process  or  operation  which  has  been  made 
the  basis  of  the  group  in  which  employment  is  claimed.' 
Matter  of  Laraen  v.  Paine  Drug  Co.,  218  N.  Y.  252,  250. 
The  principle  has  been  extended  to  cover  injuries  to  night 
watchmen.  Matter  of  White  v.  New  York  C.  d  H.  R.  R,  Co., 
216  N.  Y.  653,  affirmed  in  United  States  Supreme  Court, 
243  U.  S.  188  (61  L.  Ed.  667)." 

As  a  matter  of  law,  on  the  undisputed  evidence  before 
us,  we  are  of  opinion  that  defendants  are  not  relieved  from 
the  payment  of  compensation  on  the  ground  that  deceased 
was  injured  and  killed  by  the  act  of  God.  We  are  of  opinion 
that  he  was  injured  in  the  course  of  and  that  the  injury 
arose  out  of  his  employment,  and  that  claimants  are  en- 
titled  to  compensation.  Wages  of  deceased,  and  the  amount 
he  was  contributing  to  claimants,  and  the  other  elements 
necessary  as  a  basis  for  the  allowance  of  compensation, 
were  shown  or  conceded  before  the  board ;  but  this  feature 
of  the  case  has  not  been  argued,  and  we  shall  not  stop  to 
figure  it  out.  The  cause  is  reversed  and  remanded  to  the 
district  court,  with  directions  to  allow  compensation  in  ac- 
cordance with  this  opinion,  and  the  law  and  the  evidence. — 
Reversed  and  remanded. 

Weaver,  C.  J.,  and  Evans,  J.,  concur. 

Salinger,  J.,  concurs  specially. 
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Salinger,  J.  (concurring).  No  distinction  Hhould  be 
based  on  the  fact  that  one  injury  wa«  caused  by  the  act  of 
God  in  creating  a  windstorm,  and  that  another  was  due  to 
the  act  of  God  in  creating  lightning.  Nor  do  I  deem  the 
naked  fact  that  injury  was  caused  by  any  act  of  God  to  be 
controlling.  And  nothing  in  Orifflth  v.  Cole  Bros,  militates 
against  a  recovery  in  the  case  before  us.  That  case  dis- 
tinctly holds  that  death  from  being  struck  by  lightning  may 
be  compensable.  The  test  is  not  whether  the  injury  was 
caused  by  an  act  of  God,  but  is  whether  the  one  injured  was, 
by  his  employment;  specially  endangered  by  the  act  of  God, 
be  it  lightning  or  windstorm.  This  decedent  was  more  ex- 
posed to  such  injury  than  mankind  generally.  If  an  ap- 
proaching storm  seemed  threatening,  it  was  his  duty  to 
close  windows.  That  might  keep  him  in  the  path  of  the 
storm  after  his  fellow  employees  had  left  the  building  and 
gotten  out  of  the  path  of  the  storm.  I  base  my  concurrence 
on  the  fact  that  the  nature  of  the  employment  was  one  that 
forced  the  employee  to  be  specially  subject  to  the  danger 
from  certain  acts  of  God. 
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A.  F.  Rbis,  Appellee,  v.  Minneapolis  &  St.  Louis  Railway 

Company^  Appellant. 

OABRIEBS:     Damage  to   Baggage   Left  on   Depot   Platform.    One 

1  who,  late  in  the  day,  places  his  baggage  on  a  railway  depot 
platform,  preparatory  to  checking  it  for  carriage  on  a  train 
leaving  on  the  following  morning,  is  neither  a  trespasser  nor 
a  mere  licensee,  and  may  recover  damages  to  such  baggage  on 
a  showing  that  such  damage  was  caused  by  the  negligent  man- 
ner in  which  the  company  maintained  the  premises. 

KBGLIGEKCE:     Jury  Question  on  Undisputed  Facts.    Undisputed 

2  facts  attending  an  injury  present  a  jury  question,  when  differ- 
ent conclusions  may  be  drawn  therefrom. 

Appeal  from  Marshall  District  Court, — Jambs  W.  Willbtt, 

Judge. 

October  4,  1920. 

Action  at  law  to  recover  damages  for  injury  to  baggage. 
There  was  a  verdict  and  judgment  for  plaintiff,  and  defend- 
ant appeals. — Reversed  and  remanded, 

G.  H.  E,  Boardman^  for  appellant. 

E.  N.  Farmer,  for  appellee. 

Weaver,  C.  J. — The  plaintiff  is  a  traveling  salesman,  and 
defendant,  a  common  carrier  of  passengers  and  baggage  on 
a  line  of  railway  passing  through  the  city  of  Hampton, 

Iowa,    At  its  station  in  Hampton,  it  main- 

1.  cakriers:         tained,  on  the  date  in  question,  the  usual 

bngpaRo   loft      platfoHu..  upoii  whidi  was  a  depot  building. 

platform.  Near  at  hand,  it  also  maintained  a  water 

tower,  or  elevated  tank.     Near  the  close  of 
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the  day,  July  6,  1915,  plaintiff,  carrying  three  sample  cases 
and  a  grip,  arrived  at  Hampton,  over  the  defendant's  road, 
intending  to  take  another  of  the  company's  trains  in  the 
morning,  to  another  station  on  its  line.  Placing  his  bag- 
gage on  the  station  platform,  against  the  depot  building, 
and  intending  to  return  and  checl^  it  to  his  destination,  he 
went  to  the  post  office,  two  or  three  blocks  away,  where  he 
found  mail  awaiting  him.  Qoing  back  to  the  station.,  he 
stopped  in  the  waiting  room,  to  examine  his  mail.  Thence 
he  stepped  into  a  restaurant  near  at  hand,  and,  while  eat- 
ing a  lunch,  heard  a  loud  crash,  and,  looking  out,  discovered 
that  defendant's  water  tower  had  fallen,  sending  a  very  con- 
siderable flood  of  water  over  the  station  platform  and 
around  through  the  depot  building.  Investigation  devel- 
oped the  fact  that  the  flood  had  swept  plaintiff's  baggage 
away,  to  the  material  injury  of  the  grip,  sample  cases,  and 
their  contents.  This  action  was  thereafter  brought  for  the 
recovery  of  damages,  on  the  theory  that  the  fall  of  the  tower 
and  the  resulting  damage  were  occasioned  by  defendant's 
negligence  in  maintaining  the  structure  in  a  dilapidated, 
weak,  and  dangerous  condition.  The  defendant  denies  the 
charge  of  negligence,  and  denies  that  it  was  under  any  duty 
to  care  for  or  protect  plaintiff's  baggage.  On  the  triaU  the 
plaintiff  introduced  evidence  showing  the  facts  as  above 
stated;  also,  that  the  water  tower  had,  for  a  protracted 
period,  been  in  a  visibly  weakened  and  defective  condition, 
being  "out  of  plumb,"  and  leaning  in  the  direction  of  the 
depot  platform.  The  defendant  offered  no  evidence  in  its 
own  behalf,  and,  the  parties  having  rested,  it  moved  for  a 
directed  verdict.  The  motion  was  overruled,  and  a  verdict 
directed  in  plaintiff's  favor.    The  defendant  appeals. 

The  theory  of  the  defense  and  of  the  motion  to  direct  a 
verdict  in  its  favor  was  that  the  plaintiff  was  not  a  passen- 
ger, and  that  defendant  owed  him  no  duty  as  such ;  that  the 
leaving  of  the  baggage  on  the  platform  was  an  act  of  tres- 
pass; and  that  defendant  was,  therefoi-e,  under  no  duty  to 
care  for  it,  except  to  refrain  from  its  wanton  or  willful 
injury. 
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The  authorities  called  to  our  attention  as  to  the  nature 
of  a  carrier's  duty  to  pajssengers,  on  the  one  hand^  and  to 
trespassers  on  the  other,  are  undoubtedly  correct,  and  ap- 
pellant's statement  of  the  rules  applicable  thereto  may  be 
conceded.  The  fundamental  error  in  the  argument  is  in  its 
seeming  assumption  that,  if  plaintiff  was  not  a  passenger, 
with  the  rights  pertaining  to  that  relation,  then  he  was,  as  a 
matter  of  course,  a  trespasser,  with  no  rights  other  than 
those  which  protect  trespassers  generally  against  wanton  in- 
jury. The  very  nature  of  the  business  of  an  ordinary  railroad 
company  implies  and  makes  necefisary  meeting  and  inter- 
course between  its  officers  and  agents  and  the  general  public. 
At  its  stations,  as  a  rule,  are  to  be  found  its  ticket  offices  and 
freight  offices.  Not  infrequently  in  the  same  connection  are 
found  telegraph  and  express  offices,  for  the  public  accom- 
modation. Any  person,  though  not  at  the  instant  a  pas- 
senger or  shipper,  may  lawfully  go  there  for  information  as 
to  rates  and  trains,  or  to  meet  friends  or  to  accompany 
others  about  to  depart,,  or  to  attend  to  any  of  the  multitude 
of  matters  arising  out  of  or  pertaining  to  the  business  of 
railroad  transportation.  None  of  them  may  be  able  to  claim 
the  peculiar  rights  with  which  the  law  clothes  a  passenger 
or  shipper,  yet  they  are  by  no  means  trespassers  or  mere 
licensees.  If  a  person  intending  to  become  a  passenger,  and 
wishing  to  avoid  the  hurry  and  confusion  attendant  upon 
the  late  checking  of  baggage,  causes  it  to  be  taken  to  the 
st£^tion,  and  placed  upon  the  platform  somewhat  in  advance, 
intending  to  follow  it  and  procure  his  checks,  it  would  be  a 
singular  instance  of  gross  injustice  to  hold  that  he  is  a  tres- 
passer, and  that  the  company  is  under  no  obligation  to 
exercise  any  degree  of  care  for  the  safety  of  his  property. 
It  may  be  admitted  that  he  is  not  yet  a  passenger,  and  that, 
until  the  baggage  is  accepted,  the  company  is  not  yet 
charged  with  the  duty  of  a  carrier;  but  it  will  not  do  to 
say  that,  when  a  person  intending  to  become  a  passenger 
has  come  upon  the  premises  where  the  carrier  solicits  and 
transacts  business  with  the  public,  and  he  is  there  for  the 
purpose  of  perfecting  arrangements  by  which  he  may  be- 
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come  a  passenger  and  complete  the  delivery  of  his  b€tggage 
to  the  carrier,  he  is  entitled  to  no  protection  against  the 
company's  negligence. 

It  is  not  necessary  to  hold  that  a  company  upon  whose 
platform  goods  or  baggage  is  deposited  for  later  shipment 
would  be  chargeable  with  liability  in  such  case,  if  the  prop- 
erty is  stolen  or  otherwise  lost  or  injured  by  the  wrong  or 
fault  of  some  third  person,  or  by  other  cause  in  no  way  at- 
tributable to  its  own  act  or  negligence;  but>  if  property 
which  is  lawfully  there  upon  its  own  premises  for  delivery 
into  its  keeping — though  such  delivery  is  still  incomplete — 
is  destroyed  because  the  premises  so  maintained  for  the 
transaction  of  such  business  are  made  dangerous  by  its  own 
negligence,  there  can  be  no  hardship  in  holding  it  to  re- 
spond in  damages. 

Plaintiff's  testimony  is  undisputed,  that,  having  arrived 
at  Hampton  in  the  evening,  and  intending  to  depart  on  the 
same  road  in  the  morning,  he  proposed  to  avoid  carrying 
his  baggage  to  a  hotel,  by  leaving  it  at  the  station,  and  hav- 
ing it  checked  to  his  destination ;  and  this  was  not  an  unrea- 
sonable design.  He  did  so  leave  it,  and  had  returned  to  the 
station  to  accomplish  that  purpose,  but  had  not  yet  com- 
pleted the  delivery  by  placing  it  in  the  hands  of  the  agent 
and  obtaining  a  check,  when  the  fall  of  the  tower  occurred. 
From  his  arrival  on  defendant's  train,  the  goods  were  at 
all  times  on  its  premises,  for  the  purpose  of  further  trans- 
portation. Had  plaintiff  been  waiting  at  the  station,  to 
take  a  later  train  that  evening,  and  left  his  baggage  in  the 
same  place,  while  he  stepped  into  the  restaurant  for  a 
lunch,  we  apprehend  there  would  be  little  contention  against 
the  validity  of  his  claim  for  damages.  We  are  unable  to 
see  that  his  intention  to  remain  in  town  until  morning  ma- 
terially alters  the  situation.  He  had  returned  to  the  sta- 
tion for  the  purpose  of  completing  the  delivery  and  check- 
ing of  his  baggage,,  when  its  injury,  occasioned  by  the  dan- 
gerous condition  of  the  premises,  intervened. 

The  only  question  remaining  is  whether  the  trial  court 
erred  in  failing  to  submit  the  question  of  defendant's  negli- 
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gence  to  the  jury.    It  is  the  opinion  of  the  majority  of  the 

court  that,  although  there  is  no  dispute  as 

"■  j^rj^^questfon  *^  *^®  circumstauces  under  which  the  injury 
2S  facts^^"^"  complained  of  was  sustained,  yet  the  conclu- 
sion to  be  drawn  therefrom  is  one  of  fact, 

rather  than  of  law,  and  the  verdict  should  not  have  been 

directed. 

The  judgment  is  therefore  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. — Reversed, 

Ladd^  Evans,  and  Stevens^  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Joseph  Ohman,  Appellant. 

INTOXICATINa  LIQUOES:     Manufacture  without  Intent  to   SeU. 

1  The  manufacture  in  this  state  of  intoxicating  liquors,  without 
intent  to  traffic  in  any  manner  in  the  same.  Is  prohibited.  (Sec. 
2382,  Code  Suppl.  Supp.,  1915.) 

INTOXICATIKG  UQUOBS:     Nuisance.     On  the  trial  of  an  indict- 

2  ment  for  nuisance,  under  See.  2384,  Code,  1897,  due  consideration 
may  be  given  to  the  prohibitions  of  Sec.  2382,  Code  Suppl.  Supp., 
1915. 

Appeal  from  Mahaska  District  Court. — D.  W,  Hamilton, 

Judge. 

October  4,  1920. 

Prosecution  for  maintaining  a  liquor  nuisance.  There 
was  a  trial  to  a  jury,  and  a  verdict  finding  the  defendant 
guilty.  Judgment  was  entered  upon  the  verdict,  and  the 
defendant  appeals. — Affirmed, 

Dan  Davis  and  TV.  R.  Lacey,  for  appellant. 
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H.  M,  Havncr^  Attorney  General,  B.  J,  Pmoers,  Assist- 
ant Attorney  General,  and  Maxwell  O'Brien^  County  Attor- 
ney, for  appellee, 

Evans,  J. — The  evidence  is  not  greatly  in  conflict.    The 
charge  of  nuisance  in  the  indictment  is  based  upon  the  al- 
leged manufacture  by  defendant  upon  his  premises  of  in- 
toxicating liquor.     The  liquor  in  question 

1.  iNToxicAT-        was  made  from  wild  grapes.    Wlien  the  man- 

ixa  Liquors:         .     ^      .  i   x      xu     t 

manufacture      ufacturing  procoss  was  Complete,  the  liquor 

without    In-  .    .       ,    ^^  .       «      ,      •.     1        m 

tent  to  sell.       Contained  21  per  cent  of  alcohol.     Two  or 

three  kegs  of  the  liquor  were  manufactured, 
containing  a  total  of  about  50  gallons.  The  contention  of 
the  defendant  was  that,  though  he  had  dispensed  some  of 
such  liquor  in  a  social  way,  he  had  not  manufactured  or 
kept  the  same  for  the  purpose  of  sale,  but  solely  for  his 
own  "stomach's  sake."  The  controlling  question  in  the  case 
is  whether  it  be  an  offense  against  the  law  to  manufacture 
intoxicating  liquor,  where  there  is  no  intent  to  sell  the 
same  or  to  traffic  therein.  The  defendant's  contention  was 
presented  to  the  court  by  motion  for  directed  verdict  and 
by  requested  instructions. 

By  requested  Instruction  No.  3,  he  asked  the  court  to 
instruct : 

"That  the  defendant  had  the  right  to  manufacture  grape 
wine  from  wild  grapes  grown  on  Skunk  River  in  the  state 
of  Iowa  for  his  own  private  use  and  consumption  of  him- 
self and  family  where  not  in  unusual  quantities,  providing 
he  did  not  sell  or  intend  to  sell  the  same  contrary  to  the 
laws  of  Iowa,,  or  keep  the  same  with  intent  to  violate  the 
law." 

Complaint  is  also  made  because,  though  the  indictment 
is  based  upon  Section  2384  of  the  Code,  yet  the  court  per- 
mitted the  jury  to  consider  the  prohibition  of  Code  Section 

2382.    It  is  enough  to  say  that  Section  2384 

2.  INTOXICAT-        is  predicated  in  large  part  upon  the  prohibit 
m^x^n^r^^''     tion  of  Section  2382.     In  Section  2382  is 

found  the  following  prohibition: 
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"Section  2382.  No  one,  by  himself,  clerk,  servant,  em- 
ployee or  agent,  shall,  for  himself  or  any  person  else,  di- 
rectly or  indirectly,  or  upon  any  pretense,  or  by  any  device, 
manufacture,  sell,  exchange,  barter,  dispense,  give  in  consid- 
eration of  the  purchase  of  any  property  or  of  any  services  or 
in  evasion  of  the  statute,  or  keep  for  sale,  any  intoxicating 
liquor,  which  term  shall  be  construed  to  mean  alcohol,  ale, 
wine,  beer,  spirituous,,  vinous  and  malt  liquor,  and  all  in- 
toxicating liquor  whatever,  except  as  provided  in  this  chap- 
ter, or  own,  keep,  or  be  in  any  way  concerned,  engaged  or 
employed  in  owning  or  keeping  any  intoxicating  liquor 
with  intent  to  violate  any  provision  of  this  chapter,  or  au- 
thorize or  permit  the  same  to  be  done     ♦    «    ♦  " 

By  Section  2384,  a  nuisance  is  declared,  as  follows: 

"Section  2384.  Whoever  shall  erect,  establish,  continue 
or  use  any  building,  erection  or  place  for  any  of  the  pur- 
poses herein  prohibited,  is  guilty  of  a  nuisance,  ♦  ♦  ♦ 
and  the  building,  erection  or  place,  or  the  ground  itself, 
in  or  upon  which  such  unlawful  manufacture  or  sale  or 
keeping  with  intent  to  sell,  use  or  give  away  said  liquors 
is  carried  on  or  continued  or  exists,  and  the  furniture,  fix- 
tures, vessels  an^  contents,  are  also  declared  a  nuisance, 
•    •    « » 

Under  this  Section  2384,  to  maintain  a  building  or  place 
for  the  violation  of  the  prohibition  of  Section  2382  is  to 
maintain  a  nuisance.  Under  Section  2382,  the  "manufac- 
ture'' of  intoxicating  liquors  is  included  in  the  same  pro- 
hibited cat^ory  as  is  the  sale  thereof.  We  find  no  excep- 
tion in  the  statute  in  favor  of  "grapes  grown  on  the  Skunk 
River." 

It  is  strongly  urged  that  Section  2384  has  been  in  force 
for  a  quarter  of  a  century,  and  that  the  makers  of  the  law 
had  no  intention  to  make  it  a  criminal  offense  for  a  person 
to  manufacture  a  little  wine  for  the  use  of  his  own  family, 
and  that  the  present  contention  of  the  State  and  the  instruc- 
tion of  the  trial  court  are  "too  foolish  to  admit  of  argument." 
The  foolishness,  if  any,  is  one  which  inheres  in  the  entire 


Oct.  1920]    Adami  v.  Fowlbb  &  Wilson  Coal  Co.  995 

statute.  Its  folly  has  been  frequently  and  persistently 
pointed  out,  but  the  demonstration  of  such  folly  has  never 
penetrated  the  legislative  mind.  The  statute  itself  is  free 
from  ambiguity,  and  will  permit  no  other  construction  than 
that  given  to  it  by  the  trial  court.  The  judgment  below  is, 
therefore, — Affirmed, 

Weaver,  C.  J.,  Ladd  and  Pbbston,  JJ.,  concur. 


Mike  Adamt,  Appellee,  v.  Fowlbr  ft  Wilson  Coal  Company, 

Appellant. 

MASTBB  AND  SERVANT:     Workmen's  Oompensation  Act — OroB.v 

1  Examination.  The  fact  that  the  Workmen's  Compensation  Act 
casts  upon  a  rejecting  master  the  presumption  of  negligence, 
furnishes  no  reason  why  the  master  should  not,  in  the  cross- 
examination  of  the  employee,  be  confined  to  the  points  brought 
out  on  direct  examination. 

TRIAL:    Refusal  to  Order  Interpreter.    Refusal  to  order  an  exam- 

2  ination  of  a  witness  through  an  interpreter  will  not  be  dis- 
turbed, in  the  absence  of  a  showing  of  abuse  of  discretion. 

MINES  AND  MINERALS:    Miner's  Working  Place — ^Instructions. 

3  Instructions  reviewed,  relative  to  the  reciprocal  duties  of  oper- 
ator and  miner  as  regards  the  miner's  working  place,  and  held 
unobjectionable. 

TRIAL:     Misconduct  of  OounseL    Explicit   direction  by  the  court 

4  to  the  jury  to  disregard  misconduct  on  the  part  of  counsel  has 
large  curative  qualities. 

Appeal  from  Appanoose  District  Court. — C.  W.  Ybrmiliox, 

Judge. 

» 

October  19,  1920. 
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Action  for  damages.  Verdict  and  judgment  for  plain- 
tiff.   Defendant  appeals. — Affirmed. 

HoioeU,  Elgin  d  Iloicell,  for  appellant. 

Porter  d  Greenleaf  and  H,  E.  Valentine,  for  appellee. 

Stevens,  J. — I.  On  the  afternoon  of  March  2,  1916, 
while  employed  as  a  miner  by  defendant  in  its  mine  near 
Bathbun,  plaintiff  was  severely  injured,  by  the  fall  of  a 
large  amount  of  slate  and  coal.  He  had  been  working  in 
the  room  in  which  the  accident  occurred,  which  .was  known 
as  a  deficiency  room,  but  a  day  or  two.  By  a  deficiency 
room  is  meant  one  in  which  the  slate  and  draw  slate  fall 
from  the  roof  with  the  coaJ,  and  additional  compensation 
is  allowed  per  ton  to  the  miner  for  the  slate,  the  excess  of 
which  has  to  be  removed  therefrom.  The  evidence  is  in  dis* 
pute  as  to  what  plaintiff  was  doing  at  the  time  the  injuries 
were  received.  When  several  miners  who  were  working  in 
near-by  rooms  arrived,  in  response  to  plaintiff's  outcry, 
they  found  him  lying  with  his  back  against  the  gob,  and 
about  ^ve  feet  from  the  face  of  the  coal,  with  a  large  amount 
of  slate  and  coal  piled  upon  his  leg,  which  was  fractured. 
He  was  alone  at  the  time  the  accident  occurred. 

It  is  claimed  by  defendant  that  plaintiff  n^lected  and 
refused  to  obey  the  directions  and  orders  of  the  mine  boss 
to  appropriately  prop  and  sprag  the  coal,  and  that  his  in- 
juries, which  occurred  in  his  working  place,  were  due 
wholly  and  solely  to  his  own  negligence.  On  the  other  hand, 
plaintiff  claims  that,  on  the  morning  preceding  the  occur- 
rence, he  requested  the  mine  boss  to  permit  him  to  build  a 
crib,  to  support  a  block  of  slate  which  plaintiff  claims  ex- 
tended about  15  inches  over  the  coal,,  and  that  he  was  re- 
fused permission  to  do  so.  He  testified  that  it  was  this 
piece  of  slate  that  fell  upon  him.  The  mine  boss  denied  that 
anything  was  said  to  him  about  a  crib,  but  said  that  the 
conversation  related  to  the  extra  compensation  plaintiff 
would  receive  on  account  of  the  slate,  and  that  he  then 
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cautioned  him  of  the  danger  of  mining  without  sufficient 
sprags,  and  directed  him  to  sprag  the  coal.  Numerous  wit- 
nesses who  were  employed  by  defendant  as  miners  testified 
that  a  crib  was  unnecessary;  while  others  admitted  that 
cribs  had  previously  been  set  up  near  where  plaintiff  was 
working.  It  appears  without  practical  dispute  in  the  evi- 
dence that  the  room  in  which  plaintiff  was  working  was 
one  in  which  all  of  the  slate  and  draw  slate  fell  Tiith  the 
coal,  leaving  a  smooth  rock  roof.  The  coal  was  mined  by 
digging  under,  or  undermining,  the  face,  which  caused  the 
coal,  by  its  own  weight  and  the  weight  of  the  slate  about 
it,  to  fall  upon  the  floor  of  the  mine.  If  the  weight  was  not 
sufficient  to  cause  the  coal  to  fall,  a  wedge  was  driven  in 
between  the  coal  and  the  slate,  thereby  forcing  it  down. 
This  is  referred  to  by  the  witnesses  as  "sledging  down  the 
coal.''  To  prevent  the  coal  from  failing  upon  the  miner, 
sprags  are  securely  set  against  the  coal,  causing  it  to  settle 
down,  intsead  of  falling  half  over  toward  the  miner,  as  it 
might  otherwise  do.  Plaintiff  denied  that  it  was  necessai-y, 
in  the  room  in  which  he  was  working,  to  sledge  the  coal; 
denied  that  he  was  doing  so;  and  claimed  that  he  had  at 
least  three  sprags  in  place.  Several  of  the  i^itnesses  testi- 
fled  that  they  heard  him  sledging,  immediately  before  they 
heard  his  outcry;  but  plaintiff  testified  that,  instead,  he 
was  shoveling  dirt  when  the  coal  gave  way  and  fell  upon 
him. 

The  errors  relied  upon  for  reversal  include  rulings  upon 
objections  to  testimony,  and  to  numerous  paragraphs  of  the 
court's  instructions,  together  with  the  refusal  of  the  court 
to  give  certain  requested  instructions  on  behalf  of  defend- 
ant, and  misconduct  of  plaintiff's  attorney,  during  the  trial 
and  during  his  argument  to  the  jury.  On  the  whole,  the 
case  in  favor  of  plaintiff  is  not  a  very  strong  one.  Called 
as  a  witness  in  his  own  behalf,  the  plaintiff  testified  in  chief 
that  he  was  working  for  the  defendant,  and  that,  on  March 
2,  1916,  about  2 :30  P.  M.,  he  was  severely  injured  by  some 
slate  and  coal  which  fell  upon  his  leg;  and  described  in 
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detail  his  injuries,  sufferings,  and  the  treatment  accorded 
his  leg. 

Counsel  for  appellant  sought^  on  cross-examination,  to 
show  by  plaintiff  that  the  accident  was  due  wholly  to  his 
negligence;  that  he  was,  at  the  time,  engaged  in  sledging 

down  his  coal,  without  proper  spragging; 
1-  p^4vYnt  1^''°     *^^*  ^®  ^^^  ^^*  ^^*  sufficient  props;  and 

Compensation     ^^^*  ^^  ^^®  Warned  by  the  mine  boss  not  to 

examination       ^^^^  ^^J  more  coal  Until  he  had  put  up 

sprags,  to  keep  the  coal  from  falling  upon 
him.  Objections  were  sustained  to  all  questions  pro- 
pounded to  the  witness,  relative  to  matters  not  covered  by 
the  examination  in  chief.  Appellant  takes  the  position  that 
counsel  wa«  entitled  to  cross-examine  plaintiff  as  to 
all  matters  bearing  upon  the  situation  and  the  cause  of  the 
accident,  whether  covered  by  the  examination  in  chief  or 
not.  The  court,  however,  confined  the  cross-examination 
to  the  matters  gone  over  in  chief.  We  see  no  reason  why 
the  scope  of  the  cross-examination  of  this  witness  should 
not  be  limited,  the  same  as  that  of  any  other  witness.  The 
presumptions  created  by  Sec.  2477-m,  Paragraph  d.  Code 
Supplement,  191B,  do  not  change  the  rule  in  this  respect. 
It  is  possible  that  counsel  for  appellant  was  held  a  trifle 
closely  to  the  matters  gone  over  in  chief,  but  plaintiff  sub- 
sequently testified  in  detail  concerning  the  accident,  there- 
by opening  up  the  field  for  full  cross-exiunination.  Not  only, 
therefore.,  was  the  ruling  of  the  court  proper,  but  no  preju- 
dice could  have  resulted  to  defendant,  if  it  were  conceded 
to  have  been  erroneous. 

II.    Many  of  the  alleged  errors  in  the  court's  ruling 
upon  the  admission  of  evidence  are  wholly  without  merit, 
and  frequently  the  matters  sought  to  be  elicited  were  sub- 
sequently received.    It  would  not  have  been 
^'  fifsai^  to'^^or-      ^r^*or  for  the  court  to  have  permitted  the 

prete"*^^  wituess  to  auswer  a  few  of  the  questions  to 

which  objection  was  sustained,  and  perhaps 
not  thereafter  covered  by  the  answers  of  the  witnesses ;  but 
the  exclusion  of  the  testimony  sought,  could  not  have  re- 
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suited  in  prejudice  to  defendant.  One  of  the  witnesses 
claimed  he  did  not  sufficiently  understand  or  speak  the 
English  language  to  enable  him  to  intelligently  give  his 
testimony,  whereupon,  counsel  for  appellant  requested  that 
his  testimony  be  given  by  an  interpreter.  This  request  was 
refused,  the  court  stating  that  there  was  no  apparent  neces- 
sity therefor.  There  is  nothing  in  the  record  to  indicate 
that  the  witness  was  unable  to  give  his  testimony  in  Eng- 
lish, and  the  court  did  not  abuse  its  discretion  in  refusing 
to  permit  an  interpreter  to  be  sworn. 

The  remaining  rulings  complained  of  are  not  of  sufQ,- 
cient  merit  to  justify  separate  discussion  thereof.  We  have, 
however,  examined  the  record  with  reference  thereto  with 
special  care,  and  find  no  reversible  error  at  this  point. 

III.    The  court,  in  the  twelfth  paragraph  of  its  charge, 
instructed  the  jury  that,  if  it  found  by  the  greater  weight 
or  preponderance  of  the  evidence  that,  at  the  time  the  in- 
juries complained  of  were  received,  plaintiff 
3.  Mines  and        was  sledging  down  coal,  and  that  he  was 
miner'8  work-     injured  by  the  coal  which  fell  upon  him, 
instructions.       then  defendant  was  not  guilty  of  negligence 

that  was  the  proximate  cause  thereof,  and 
plaintiff  could  not  recover.  The  court,  however,  as  a  part 
of  said  paragraph  of  its  charge,  further  instructed  the  jury 
that,  if  the  injury  was  caused  by  a  premature  fall  of  coal, 
and  defendant  was  guilty  of  n^ligence  in  refusing,  if  it  did 
refuse,  to  allow  plaintiff  to  build  a  crib,  and  if  such  crib, 
if  built,  would  have  prevented  the  premature  fall  of  coal, 
then  it  would  be  warranted  in  finding  that  such  refusal,  if 
any,  to  allow  plaintiff  to  build  a  crib,  was  the  proximate 
cause  of  his  injury ;  and„  if  the  injuries  were  received  in  the 
usual  course  of,  and  arose  out  of,  his  employment,  he  would 
be  entitled  to  recover,  although  he  was,  at  the  time,  work- 
ing in  his  own  working  place.  The  exceptions  urged  to  this 
instruction  are,  in  substance,  that  there  was  no  evidence  on 
which  to  base  same,  and  that  cribs  ai-e  not  customarily, 
and  could  not  advantageously,  be  used  to  prevent  the  pre- 
mature fall  of  coal.    Upon  plaintiff's  theory,  the  fall  of  the 
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coal  was  due  to  unusual  conditioiis  prevailing  in  the  room 
in  which  plaintiff  was  working,  and  that,  if  a  crib  had  been 
constructed,  so  as  to  support  the  overhanging  slate,  the  al- 
leged premature  fall  thereof  might  have  been  avoided. 
There  was  some  evidence  tending  to  show  that  a  prop 
already  in  position  was  not  strong  enough  to  preveht  the 
fall.  Slate  and  draw  slate  accompanied  the  coal  nrhen  it 
fell,  and  plaintiff  claimed  that  he  was  struck  by  the  piece 
of  slate  that  projected  above  the  coal,  referred  to  above. ' 
This  instruction  was  preceded  by  a  full  and  comprehensive 
statement  of  the  duty  of  defendajit  to  furnish  plaintiff  all 
reasonably  necessary  props  and  sprags,  and  of  plaintiff  to 
use  the  same  wherever  reasonably  necessary  to  make  his 
working  place  safe,  and  to  observe  and  obey  the  directions 
of  defendant's  mine  foreman  to  make  his  working  place 
reasonably  safe  and  to  exercise  reasonable  care,  and  also 
as  to  plaintiff's  right  to  build  a  crib,  and  the  duty  of  de- 
fendant to  permit  him  to  do  so.  Taken  in  connection  with 
the  charge  as  a  whole,'  as  applied  to  the  testimony,  we  think 
the  instruction  unobjectionable. 

IV.  The  court  refused  to  give  18  separate  instructions 
requested  by  counsel  for  appellant.  Complaint  is  also  made 
of  this  ruling.  Proper  exceptions  were  not  preserved 
thereto.  Anthony  i\  O'Brien y  188  Iowa  802;  Gibson  t?.  Ad- 
ams Eirpress  Co.,  187  Iowa  1259.  In  view,  however,  of  the 
importance  of  the  case^  we  have  carefully  examined  the  rec- 
ord, and  compared  the  requested  instructions  with  the 
court's  charge,  and  find  that  .many  propositions  set  forth  in 
the  requested  instructions  were  embodied  therein;  that  in 
fact,  practically  all  that  could  properly  have  been  given 
are  covered  thereby.  The  issues  were  fairly  and  fully  sub- 
mitted to  the  jury  by  the  court. 

V.  Counsel  for  appellee,,  while  cross-examining  one  or 
more  of  defendant's  witnesses,  propounded  questions  of 
doubtful  propriety,  to  which  objections  were  overruled.    It 

also  appears  that,  during  his  argument  to 
4.  Trial:  the  jury,  he  referred  to  some  matters  not 

misconduct  -xu-       xi.  j         v   u     •  i.    x 

of  counsel.        Within  the  record,  which  is  somewhat  en- 
livened by  the  crimination  and  recrimina- 
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tion  of  counsel.  The  attorneys  for  appellee  seek  to  con- 
firm, by  the  citation  of  several  prior  decisions  of  this  court, 
their  charges  against  the  senior  counsel  for  appellant  that 
he,  with  more  or  less  regularity,  violates  the  rules,  enforce- 
ment of  which  he  prays  in  this  case.  Whether  it  is  the 
desire  of  counsel  for  appellee  to  have  the  court  treat  these 
charges  as  res  ad  judicata  or  not,  we  are  not  materially 
aided  thereby.  The  record  discloses  that,  upon  objection  to 
the  alleged  improper  argument  of  counsel  for  appellee,  the 
court.  In  its  ruling,  in  effect  cautioned  the  jury  not  to  con- 
sider matters  outside  of  the  record.  As  we  have  often  said, 
some  latitude  must  be  allowed  to  counsel  in  argument. 
While  some  of  the  remarks  complained  of  cannot  be  ap- 
proved;^  we  are  convinced,  in  view  of  the  observations  of  the 
court,  that  no  prejudice  resulted  therefrom. 

VI.  It  is  also  urged  by  counsel  for  appellant  that  the 
verdict  of  the  jury  is  not  supported  by  the  evidence.  The 
case  is  a  close  one,  but  there  is  such  dispute  in  testimony 
as  to  justify  its  submission  to  the  jury. 

Since  we  find  no  error  in  the  record,  the  judgment  of 
the  court  below  must  be,  and  is, — Affirmed. 

Wbavbr,  C.  J.,  Ladd  and  Arthur^  J  J.,  concur. 
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Hakvb  Deitrick,  Appellant^  v.  P.  W.  Sinnott  et  al., 

Appellees. 

FBAUDS,  STATUTE  OF:     Personalty — Delivery.    An  owner  of  cat- 

1  tie,  seeking  to  enforce  an  oral  contract  of  sale  on  which  no 
payment  had  been  made,  may  not  base  delivery  to  the  buyer 
either: 

1.  On  mere  words  of  the  alleged  contract,  when  the  cattle 
were,  at  the  time,  in  the  owner's  possession  in  the  stockyards 
of  a  distant  state,  or 

2.  On  the  fact  that  the  alleged  buyer  received  and  appro- 
priated to  his  own  use  the  proceeds  of  a  subsequent  sale  of 
cattle,  when  such  transaction  was,  in  view  of  the  relations  of 
the  parties,  perfectly  consistent  with  the  claim  of  no  sale. 

FBAUDS,  STATUTE  OF:     Testimony  of  Adverse  Party.     A  peti- 

2  tion  which  seeks  to  enforce  an  oral  contract  which  is  within 
the  statute  of  frauds,  is  demurrable,  unless  It  contains  an  alle- 
gation that  plaintifT  relies  on  the  testimony  of  the  adverse 
party  to  prove  the  contract.  The  Code  of  1897  has  not  changed 
this  rule. 

FBAUDS,    STATUTE   OF:     Defendant   as   Witness.      A    defendant 

3  against  whom  an  alleged  oral  contract  which  is  within  the 
statute  of  frauds  is  sought  to  be  enforced,  may  become  a  wit- 
ness on  his  own  behalf ^  and  testify  as  to  the  real  nature  of  the 
transaction  in  question,  and  plaintiff  will  not  he  permitted  to 
contradict  such  testimony. 

Appeal  from  Clarke  District  Court. — ^P.  C.  Winter,  Judge. 

October  19,  1920. 

Action  in  equity  for  an  accounting.    Decree  dismissing 
plaintiff's  petition,  and  he  appeals. — Affirmed. 

0.  M.  Slaym^ker,  for  appellant. 

McOinnis  d  McOinnis,  for  appellees. 


•       '» 
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STBVBfNs,  J. — I.  The  plaintiff  and  the  defendants,  P.  W. 
Sinnott  and  H.  A.  Gannej,  reside  at  Osceola,  Iowa,  where 
th^  are  each  engaged  in  buying  and  shipping  stock.  Plain- 
tiff and  Sinnott  occasionally  buy  and  ship  in  partnership, 
as  do  also  the  defendants.  The  controversy  involved  in  this 
case  grows  out  of  the  purchase,  in  July,  1918,  and  sale  of 
three  carloads  of  cattle  on  the  Chicago  market.  They  were 
all  purchased  of  one  Judd,  and  shipped  in  two  lots,  of  one 
and  two  carloads  respectively.  The  first  carload  was  pur- 
chased and  paid  for  by  plaintiff  on  July  30,  1918,  by  check 
upon  the  Simmons  &  Company  bank,  of  Osceola;  the  other 
two  loads  were  purchased  by  Sinnott  and  paid  for  by  check 
on  the  same  bank,  as  follows :  ^00  on  July  30th,  and  f 4,966 
on  August  2d.  Defendant  sold  Sinnott  a  one-half  interest 
in  the  first  carload,  and  purchased  a  one-half  interest  of 
him  in  the  last  lot.  All  of  the  cattle  were  shipped  in  the 
name  of  Sinnott  &  Deitrick,  to  the  Iowa  Live  Stock  Com- 
mission Company,  Chicago,  Illinois.  Canney  purchased  a 
one-half  interest  of  Sinnott^  so  that  the  cattle  were  owned, 
one  half  by  plaintiff,  and  the  other  half  by  the  defendants, 
jointly.  The  first  carload  was  sold  at  a  net  profit  of  $124.49, 
but  the  last  lot  was  sold  at  a  loss  of  f  1,413.  The  last  two 
loads  arrived  at  the  stockyards  in  Chicago  on  Saturday 
night,  but  were  sold  the  following  Tuesday.  The  Sunday 
intervening  is  referred  to  by  the  witnesses  as  the  day  of  the 
'^hot  winds.''  The  proceeds  of  the  sale  of  both  shipments 
were  forwarded  to  the  bank  of  Osceola  by  the  commission 
•company,  and  credited  to  Sinnott's  account.  The  sales  ac- 
count was,  however,,  made  out.  to  Sinnott  &  Deitrick. 

Plaintiff  brings  this  action  for  ai;L  accounting,  and  asks 
judgment  for  the  amount  found  to  be  due  him.  He  alleged 
in  his  petition  that,  on  Monday  afternoon,  and  while  the 
cattle  were  in  the  stockyards  at  Chicago,  he  orally  sold  his 
interest  therein  to  the  defendants,  at  an  agreed  price  per 
hundred.  Defendants  filed  separate  answers,  denying  the 
allegations  of  plaintiff's  petition,  but  admitting  the  pur- 
chase and  shipment  of  the  cattle,  and  tendering  to  him  the 
amount  claimed  by  them  to  be  due  the  plaintiff.    The  court 
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found  that  no  part  of  the  purchase  price  was  paid,  and 
that  no  delivery  of  the  cattle  was  made  to  Canney,  and  that, 
therefore,  the  attempted  sale  by  plainti£F  falls  within  the 
statute  of  frauds. 

The  defendant  Canney,  with  whom  it  is  claimed  the  oral 
contract  of  purchase  was  made,  called  as  a  witness  in  his 
own  behalf,  admitted  that  he  had  a  conversation  with  plain- 
tiff at  the  time  claimed,,  during  which  plaintiff  said  that  he 
believed  he  had  too  many  cattle  on  the  market  that  day; 
that  defendant  then,  in  a  spirit  of  banter  or  fun,  proposed 
to  buy  plaintiff's  interest  in  the  cattle,  and  that,  after  some 
dickering  as  to  price,  defendant  told  him  that  he  would 
take  them;  but  that  he  did  not  intend  at  the  time  to  buy 
an  interest  in  the  cattle ;  and  that  plaintiff  knew  he  did  not. 
As  indicated,  no  general  partnership  then  existed  between 
plaintiff  and  Sinnott,  or  betwe^i  Sinnott  and  Canney.  All 
partnership  transactions  between  them  involved  only  oc- 
casional specific  purchases  and  sales  of  stock. 

It  is  conceded  by  the  defendants  that,  after  the  cattle  in 
question  were  purchased  by  plaintiff  and  Sinnott,  Canney 
acquired  a  share  in  the  half  interest  of  Sinnott ;  but  he  was 

in  no  sense  a  partner  with  plaintiff  in  the 

^'  S^?^^.v?j.  M^.      transaction.    It  is  further  conceded  that  no 

deUvSry  *^ '        mouey  was  paid  to  plaintiff  for  his  interest 

in  the  cattle,  and  that  there  was  no  actual 
delivery  thereof  to  Canney,  or  to  Sinnott  &  Canney.  Ap- 
pellant, however,  contends  that  the  cattle  were,  at  the  time 
of  the  alleged  sale,  in  the  possession  of  defendants ;  that  full 
dominion  and  control  of  the  property  was  turned  over  to 
and  assumed  by  them;  that  they  received  and  appropriated 
the  proceeds  of  the  sale  to  their  own  use;  and  that,  there- 
fore,, the  statute  was  complied  with.  Many  i  decisions  from 
other  jurisdictions  holding  that,  where  personal  property  ii^. 
in  possession  of  the  buyer  at  the  time  of  the  sale,  it  is  un- 
necessary for  the  owner  to  resume  possession  thereof  in  or- 
der that  actual  delivery  may  be  made,  are  cited.  Wilson  i?. 
Hotchkiss,  171  Cal.  617  (154  Pac.  1);  Godkin  v.  Weher, 
154  Mich.  207  (114  N.  W.  924) ;  Srmth  ^^  Bryan,  5  Md.  141; 
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Reinh<irt  v.  Gregg,  8  Wash.  191  (35  Pac.  1075) ;  Snider  v. 
Thrall,  56  Wis.  674  (14  N.  W.  814).  These  eases,  however, 
hold  that,  where  the  property  is  in  the  possession  of  the 
buyer,  his  conduct  touching  the  same  must  thereafter  be 
inconsistent  with  his  previous  possession  as  bailee  or  agent 
of  the  seller.  Charlotte  H.  d  N.  R,  Co.  v.  Burwell,  56  Pla. 
217  (48  So.  213) ;  Yoimg  v.  Ingalsbe,  208  N.  Y.  503  (102  N. 
E.  590);  Wilson  v,  Hotchkiss,  supra;  Silkfnan  Lbr,  Co.  v. 
Hunholz,  132  Wis.  610  (112  N.  W.  1081).  Evidence  show- 
ing acts  of  dominion  and  control  thereover  by  the  pur- 
chaser,, inconsistent  with  the  facts  upon  which  his  prior 
possession  was  based,  would  be  sufficient  for  that  purpose. 
Wilson  V.  Hotchkiss,  supra. 

Manifestly,  actual  delivery  of  the  cattle  by  plaintiff  to 
Canney,  or  of  his  interest  therein,  could  not  have  been  made 
at  the  time  of  the  transaction.  The  parties  were  in  Osceola, 
and  the  cattle  were  in  the  stockyards  at  Chicago,  consigned 
to  the  Iowa  Live  Stock  Commission  Company  for  sale. 
Mere  words  between  them  at  the  time  of  the  transaction, 
which  are  a  part  thereof,  at  the  time  of  the  alleged  sale, 
could  not  constitute  or  effect  a  delivery  of  the  property. 
Silkman  Lbr.  Co.  v.  HunholZy  supra;  Oodkin  v.  Weber, 
supra ;  Smith  d  Son  v.  Bloom,  159  Iowa  592. 

The  evidence  does  not  sustain  appellant's  claim  that  the 
cattle  were,  at  the  time  of  the  alleged  sale,  in  the  possession 
of  the  buyer.  The  evidence  is  not  quite  clear  as  to  the  ex- 
tent of  the  partnership  relations  between  the  defendants 
generally,  but  they  apparently  had  an  understanding  that 
they  would  share  profits  and  losses  in  purchases  agreed 
upon^  or  in  sales  of  stock  bought  by  Canney  and  approved 
by  Sinnott.  Sinnott  testified  that  he  knew  nothing  about 
the  transaction  between  plaintiff  and  his  codefendant  until 
after  the  sale  of  the  cattle,  and  the  receipt  by  him  of  the 
proceeds  arising  therefrom.  In  this  he  is  not  contradicted. 
The  cattle,  at  the  time  of  the  transaction,  as  stated,  were 
in  the  stockyards  at  Chicago,  for  sale  by  the  agent  of  the 
shipper,  who  was  Sinnott  &  Dei  trick.  No  affirmative  act 
which   could,  upon  any  theory,   amount  to   a  flelivery   is 
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shown  in  the  evidence.  It  is  tnie  that  we  held,  in  Smith 
d  Son  V.  Bloom,  supra,  which  involved  a  controversy  over 
a  quantity  of  lambs,  over  which  plaintiff  had  no  control, 
picked  out  by  the  defendant,  weighed  and  placed  in  a  sep- 
arate pen,  with  the  knowledge  of  Bloom,  that  there  was  a  de- 
livery ;  but  that  differs  materially  from  the  case  at  bar.  In 
this  ca^e,  there  was  no  surrender  to  defendant  of  possession, 
dominion,  or  control  over  the  cattle. 

But  it  is  further  contended  by  counsel  for  appellant  that 
the  defendants  received  and  appropriated  the  proceeds  of 
the  sale  of  the  cattle,  thereby  accepting  them,  and  that  de- 
livery may  be  inferred  therefrom.  No  relationship  between 
the  receipt  and  deposit  of  the  proceeds  of  the  sale  in  the 
bank  by  Sinnott  to  his  own  credit,  and  the  transaction  be- 
tween plaintiff  and  Canney,  waB  disclosed. 

On  July  30th,  the  defendant  Sinnott  wrote  a  letter,  or 
card,  to  the  Iowa  Live  Stock  Commission  Company,  at  Chi- 
cago, stating  that  he  was  shipping  one  of  three  carloads  of 
cattle,  and  that  same  were  billed  out  in  the  name  of  Sinnott 
&  Deitrick,  and  requesting  that  the  proceeds  of  the  sale  be 
forwarded  to  the  Simmons  &  Company  Bank.  Explaining 
his  reasons  for  writing  this  letter,  Sinnott  testified  as 
follows: 

^'Ajb  to  how  I  came  to  write  that,  Mr.  Deitrick  suggested, 
when  we  were  coming  home„  at  the  time  we  were  talking 
about  Mr.  Canney  going  in,  that  he  had  never  shipped  any 
cattle  to  this  company,  and  he  says,  Tou  had  better  write 
to  them  and  tell  them  to  send  the  money  to  Simmons  & 
Company.'  Exhibit  C  which  you  hand  to  me  is  the  card 
which  I  wrote.  It  seems  to  me  that  we  had  the  returns  for 
the  first  load  when  that  card  was  written.  I  had  been  ship- 
ping other  cattle  to  them  before  that." 

As  will  be  observed,  this  letter  was  written  before  the 
last  shipment  of  cattle  was  made.  Evidently,  the  commis- 
sion company  made  remittance  to  the  bank  in  compliance 
with  the  request  contained  in  the  letter  referred  to.  A 
letter  from  the  commission  company,  explaining  how  the 
remittance  came  to  be  made  to  Sinnott,  was  introduced  in 
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evidence  by  the  plaintiff,  and  attention  is  directed  to  the 
following  extract  therefrom: 

"Our  bookkeeper  naturally  supposed  that  these  cattle 
belonged  to  Mr.  Sinnott,  and,  from  this  letter,  we  would 
take  it  that  they  were  billed  Sinnott  &  Deitrick,  in  order 
to  get  a  pass,  or  for  some  other  reason." 

Sinnott  &  Deitrick  did  not  have  an  account  in  the  Sim- 
mons &  Company  Bank,  although  each  kept  separate  ac- 
counts therewith.  The  remittance  was  payable  to  Sinnott, 
and  naturally  was  placed  to  his  credit,  when  received  at  the 
bank.  Both  Sinnott  and  plaintiff  appear  to  have  been  fi- 
nancially responsible  and  personally  friendly,,  and  the 
method  of  handling  the  proceeds  of  the  sale  was  probably 
not  objectionable  to  plaintiff.  The  record,  in  our  opinion, 
does  not  disclose  facts  from  which  delivery  may  be  inferred. 

II.  Counsel  for  appellant  further  argues  that,  whether 
there  was  a  auflftcient  delivery  of  the  property  to  take  the 
contract  out  of  the  statute  of  frauds  or  not,  it  was  fully 

established  by  the  testimony  of  the  defend- 
2.  Frauds,  ant   Cannev.     The   following  provisions  of 

Statdtb  of  I  <='    * 

testimony  of     the  Code  have  a  material  bearing  upon  this 

adverse 

party.  proposition : 

"Section  4627.  The  above  regulations,  re- 
lating merely  to  the  proof  of  contracts,  shall  not  prevent 
the  enforcement  of  those  not  denied  in  the  pleadings,  except 
in  cases  when  the  contract  is  sought  to  be  enforced,  or  dam- 
ages recovered  for  the  breach  thereof,  against  some  person 
other  than  him  who  made  it. 

"Section  4628.  The  oral  evidence  of  the  maker  against 
whom  the  unwritten  contract  is  sought  to  be  enforced  shall 
be  competent  to  establish  the  same." 

Prior  to  the  enactment  of  Section  4628,  supra,  in  its 
present  form,  we  held  that,  if  the  plaintiff  desired  to  rely 
upon  the  testimony  of  the  adverse  party  to  prove  an  oral 
contract,  he  must  so  allege  in  his  petition.  Bahcock  v. 
Meek,  45  Iowa  137.  Section  3667  of  the  Code  of  1873,  which 
was  in  force  when  the  decision  in  the  above-cited  case  was 
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announced,  corresponds  to  the  section  quoted  above,  and 
was  as  follows: 

"Nothing  in  the  above  provisions  shall  prevent  the  party 
himself  against  whom  the  unwritten  contract  is  sought  to 
be  enforced,  from  being  called  as  a  witness  by  the  opposite 
party,  nor  his  oral  testimony  from  being  evidence." 

Plaintiff  did  not  allege  in  his  petition  that  he  relied  upon 
the  testimony  of  the  defendant  to  establish  the  contract, 
and  counsel  contends  that,  under  the  present  statute,  this 
is  unnecessary.  We  fail  to  see,  however,  wherein*  the 
change  in  the  language  of  tlie  statute  alters  its  effect.  Sec- 
tion 4625  of  the  Code  of  1897  provides: 

"Except  when  otherwise  specially  provided,  no  evidence 
of  the  following  enumerated  contracts  is  competent,  unless 
it  be  in  writing  and  signed  by  the  party  charged  or  by  his 
authorized  agent: 

"1.  Those  in  relation  to  the  sale  of  personal  property, 
when  no  part  of  the  property  is  delivered  and  no  part  of 
the  price  is  paid ;    ♦    ♦    •" 

This  statute  does  not,  however,  render  an  oral  contract 
for  the  sale  of  personal  property,  where  no  part  of  the  pur- 
chase price  is  paid  and  no  part  of  the  property  delivered, 
void.  Bcrryhill  v,  Jones,  35  Iowa  335;  Merchant  t?. 
O'Rourke,  111  Iowa  351 ;  Nebraska  B.  S,  d  L.  Co,  v.  Conway 
d  Sons,  127  Iowa  237.  If  the  defendant  fails,  in  his  answer, 
to  deny  the  contract,  or  if  he  admits  the  same,  it  is  en- 
forcible,  except  when  the  plaintiff  seeks  to  enforce  the  same, 
or  to  recover  damages  for  a  breach  thereof  against  some 
other  person  than  the  paxty  making  it.  Another  exception 
to  Section  4625  is  provided  by  Section  4628,  which  makes 
the  oral  evidence  of  the  maker  against  whom  it  is  sought  to 
enforce  the  contract  competent  to  establish  the  same.  If 
plaintiff  would  avoid  the  statute  of  frauds,  in  an  action 
upon  an  oral  contract  for  the  sale  of  personal  property,  he 
must  allege  such  facts  as  will  effect  that  purpose;  and,  if 
such  necessary  allegations  are  omitted,  the  petition  is  de- 
murrable. Bahcock  v.  Meek,  supra;  Burden  v.  Knight,  82 
Iowa  584;  Marks  v.  McGookin,  127  Iowa  716.    Further,  it 
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is  the  settletl  rule  in  this  state  that^  if  plaintiff  relies  upon 
the  testimony  of  the  adverse  party  to  establish  the  contract, 
the  proof  thereof  is  limited  to  his  testimony,  and  can  neither 
be  supplemented  nor  contradicted  by  the  testimony  of  other 
witnesses.  Auter  v.  Miller ,  18  Iowa  405 ;  Thorn  d  Stein  v, 
Moore,  21  Iowa  283;  Mighell  v:  Dougherty,  86  Iowa  480; 
Burnside  d  Co.  v.  Rawson  &  Co.,  37  Iowa  639;  Johnson  v, 
Holland,  124  Iowa  157;  Marks  v.  McOookin,  snpra;  Olsen  v. 
Peregoy  d  Moore  Co.,  182  Iowa  889. 

Manifestly,  Section  4628  was  enacted  for  the  benefit  of 
the  party  seeking  the  enforcement  of  an  oral  contract,  and 
not  for  the  benefit  of  a  party  opposing  enforcement  thereof. 

Doubtless,  the  defendant  is  a  competent  wit- 
^'  Statute  of  •  B^ss,  even  when  Called  in  his  own  behalf,  to 
witnMs"^  "«  establish  the  oral  contract  sought  to  be  en- 
forced against  him;  but  the  enactment  of 
Section  4628  waa  wholly  unnecessary^  in  view  of  the  pro- 
visions of  Section  4627,  for  the  purpose  of  authorizing  the 
defendant  to  testify  thereto.  If,  under  said  statute,  he 
failed,  in  his  answer,  to  deny  the  contract,  or  specifically  ad- 
mitted the  same,  it  will  be  enforced,  except  where  a  third 
party  is  involved.  The  defendant  Canney  availed  himself 
of  his  privilege,  and  became  a  witness  in  his  own  behalf, 
and  testified  fully  concerning  the  transaction  in  question. 
The  only  question  is  whether  his  testimony  establishes  the 
contract.  Defendant  admitted  that  he  had  a  conversation 
with  plaintiff  in  which  the  purchase  of  his  interest  in  the 
cattle  was  discussed;  but,  in  explanation  thereof,  testified 
that  what  was  said  by  him  was  in  a  spirit  of  banter  and 
fun;  that  he  at  no  time  intended  to  purchase  the  cattle, 
either  for  himself  or  for  Canney  &  Sinnott.  He  also  testified 
that  the  conversation  was  had  on  the  Monday  following  the 
Sunday  of  the  "hot  winds,"  when,  as  is  generally  known,  the 
temperature  reached  110  degrees  in  the  shade,  and  possibly, 
in  some  parts  of  the  state,  112  or  113  degrees.  Plaintiff  was 
regretting  that  he  had  so  many  cattle  on  the  market,  and 
defendant,  according  to  his  testimony.,  jokingly  said  he 
would  buy  the  cattle ;  but  he  testifies  that  he  in  fact  had  no 
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intention  of  doing  80,  and  that  plaintiff  must  have  known 
he  did  not.  It  is  true  that  a  party  cannot  avoid  a  contract 
upon  the  ground  that  he  wa^  merely  jesting,  if  his  conduct 
and  words  were  such  as  to  warrant  a  reasonable  person  in 
believing  he  was  in  earnest.  The  testimony  of  the  defend- 
ant, under  all  the  holdings  of  this  court,  upon  the  question 
of  the  oral  contract,  was  conclusive,  and  the  court  cannot 
say  that  he  is  not  telling  the  truth  about  the  matter,  and 
that  he  intended  to  purchase  the  cattle.  There  was  no  de- 
livery of  a  part  of  the  property,  nor  the  payment  of  any 
part  of  the  purchase  price;  and  Slnnott  testified  that  he  had 
no  knowledge  of  the  transaction  until  informed  by  plaintiff, 
when  they  came  to  settle,  some  days  later.  Testimony  tend- 
ing to  contradict  defendant's  claim  that  the  conversation 
with  plaintiff  was  merely  a  joke,  and  not  a  serious  proposi- 
tion, was  offered  by  plaintiff  in  rebuttal ;  but  testimony  was 
inadmissible,  either  to  supplement  or  contradict  that  of  the 
defendant  as  to  the  contract.  The  provision  of  the  statute 
quoted  goes  no  further  than  to  make  the  oral  evidence  of 
the  maker  competent  to  establish  the  allied  unwritten  con- 
tract. It  follows  that  the  judgment  and  decree  of  the  court 
below  must  be  and  are — Ajfirmed. 

Weaver,  C.  J.,  Ladd  and  Arthur,  JJ.,  concur. 


Samuel  McCane,  Appellant,  v.  Louis  Wokoun  et  al.. 

Appellees. 

FBAUD:  Bight  to  Bely.  An  action  for  fraud  and  deceit  may  not 
1  be  based  on  horrotced  fraud  and  deceit.  In  other  words,  a  party 
has  no  right  to  rely  on  representations  unless  they  were  made 
for  the  purpose  of  influencing  hia  action.  Applied  where  the 
owner  of  land,  in  obtaining  a  loan  from  a  hank,  was  alleged  to 
have  fraudulently  represented  to  the  cashier  the  condition  of 
the  land,  and  where  the  cashier  subsequently  bought  the  land, 
and  sought  to  avail  himself  of  the  former  representations  to 
the  hank. 
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VENBOB  AND  PURCHAflRB:     Waiver  of  Rescission.    A  purchaser 

2    may  not  rescind  when,  with  full  knowledge  of  every  material 

fact,  he  accepts  attornment  from  the  vendor's  tenant,  rents  the 

property  for  a  term  of  years,  collects  the  rent,  and  exercises, 

generally,  unrestricted  acts  of  ownership  over  the  property. 

Appeal  from  Linn  District  Court, — Milo  P.  Smith,  Judge. 

October  19,  1920. 

Action  in  equity  to  enforce  specific  performance  of  the 
defendants'  contract  to  purchase  lajid  owned  by  the  plain- 
tiff. There  was  a  decree  in  favor  of  the  defendants,  and 
plaintiff  appeals. — Reversed  and  remanded. 

Voris  (6  HaaSf  for  appellant. 

Treichler  d  TreicMer,  for  appellees. 

Weaver,  C.  J. — Many  of  the  material  facts  in  the  case 
are  not  the  subject  of  dispute.  The  plaintiff  was  the  owner 
of  a  farm  lying  on  or  near  the  Wapsipinicon  River,  in  Linn 

County.    The  defendant  Louis  Wokoun  was 

^*  Sght^to  rely.     ^^^  *®  *^^  cashicr  of  a  bank  at  Cedar  Rapids, 

Iowa.  From  or  through  this  bank,  in 
August,  1917,,  plaintiff  obtained  a  loan  of  f  8,000,  secured  by 
mortgage  on  the  farm.  In  negotiating  the  loan,  the  bank, 
by  its  committee,  consisting  of  the  cashier,  Wokoun,  and 
two  other  persons,  visited  and  personally  examined  the 
farm,  and,  as  they  were  satisfied  with  the  security,  the  loan 
was  made.  On  the  occasion  of  this  visit  to  the  farm,  the 
committee  was  accompanied  by  the  plaintiff,  and  there  was 
more  or  less  conversation  between  him  and  them  concerning 
the  farm,  its  character  and  value.  In  September,  1917, 
after  the  loan  had  been  perfected,,  plaintiff  offered  the  farm 
for  sale  at  auction,  and,  as  the  day,  September  21st,  ap- 
proached, asked  Wokoun  to  serve  as  clerk  of  the  sale.  To 
this  Wokoun  consented,  and,  as  a  witness,  swears  that, 
while  he  was  driving  to  the  farm  with  plaintiff,  the  latter 
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loan^  and  to  some  minor  improvements — all  of  whicli  ex- 
penses, he  says,  he  paid  "to  protect  the  bank."  In  October, 
1917,  defendant  listed  the  land  with  one  or  more  agents  for 
sale  or  trade,  at  a  stated  valne  of  f  125  per  acre. 

As  a  witness,  defendant  makes  no  claim  or  pretense  that 
he  ever  had  any  negotiation  with  plaintiff  for  the  purchase 
of  the  farm,  except  such  as  is  shown  by  his  bid  at  the  auc- 
tion sale,  and  the  execution  of  the  contract  pursuant 
thereto.  His  charge  of  false  representations  is  based 
wholly  on  what  he  asserts  plaintiff  said  to  him,  or  in  his 
presence,  when  the  loan  committee  visited  the  farm^  weeks 
before  the  subject  of  a  sale  of  the  property  had  been  men- 
tioned by  either  party,  and  upon  the  alleged  statement  made 
by  the  plaintiff,  prior  to  the  auction  sale,  that  he  had  been 
offered  f  150  an  acre.  The  subject  of  a  sale  of  the  land  to 
the  defendant  does  not  appear  to  have  ever  been  discussed 
between  the  parties,  up  to  the  time  defendant  made  his  bid 
at  the  auction,  nor  did  plaintiff  at  any  time  request  or  so- 
licit defendant  to  bid  at  the  auction.  Indeed,  if  we  may. 
credit  defendant's  own  statement  in  his  letter  of  November 
8,  1917,  the  bid  by  him  was  not  made  with  any  intention  of 
buying,  but  was  voluntarily  offered  by  him  to  "help  on"  the 
sale;  "but  unfortunately  no  other  bid  was  made,"  and  he 
thus  unexpectedly  and  unintentionally  became  the  pur- 
chaser. Taking  his  own  showing  as  literally  true,  it  must 
be  said  that  there  is  an  utter  failure  of  evidence  on  which 
the  court  or  jury  could  base  a  finding  of  false  representa- 
tions by  the  plaintiff.  It  is  an  elementary  principle  of  law 
on  this  subject  that: 

"No  one  has  a  right  to  accept  and  rely  upon  the  repre- 
sentations of  others  but  those  to  influence  whose  action  they 
were  made."    2  Cooley  on  Torts  (3d  Ed.)  940. 

In  the  same  connection,  the  same  aiithor  says: 

"When  statements  are  made  for  the  express  purpose  of 
influencing  the  action  of  another,  it  is  to  be  assumed  they 
are  made  deliberately,  and  after  due  inquiry,  and  it  is  no 
hardship  to  hold  the  party  making  them  to  their  truth.  But 
he  is  morally  accountable  to  no  person  whomsoever  but  the 
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very  person  he  seeks  to  influence^  and  whoever  may  overhear 
the  statements  and  go  away  and  act  upon  them  can  reason- 
ably set  Tip  no  claim  to  having  been  defrauded,  if  they  prove 
false.  Fraud  implies  a  wrongful  actor  and  one  wrongfully 
acted  upon;  but,  in  the  case  supposed,  there  is  no  privity 
whatever.  Therefore,  one  may  even  he  the  person  to  tohom 
false  representations  are  made,  and  yet  he  entitled  to  no 
remedy,  if  they  were  made  to  him  as  agent  for  another,  atid 
to  affect  the  action  of  the  other,  and  tcere  not  intended  to  in- 
fluence his  otcn  action:'    2  Cooley  on  Torts  (?5d  Ed.)  941. 

The  instant  case  falls  clearly  within  the  quoted  rule,  the 
language  of  which  we  here  italicize.  The  statements  which 
the  defense  attributes  to  the  plaintiff  were  made  to  the  de- 
fendant as  agent  for  the  bank  in  the  matter  of  a  loan  upon 
the  land,  and  were  doubtless  intended  to  influence  the  action 
of  the  bank.  The  loan  was,  in  fact,  made;  and,  if  the  repre- 
sentations were  false,  and  the  bank  was  thereby  deceived  or 
misled. to  its  injury,  a  right  of  action  accrued  thereon  to  the 
bank  alone„  and  not  to  the  agent  who  represented  it. 

Illustrative  of  this  proposition  is  the  case  of  Wells  r. 
Cook,  16  Ohio  St.  67.  There,  the  plaintiff,  as  agent  of  his 
brother,  purchased  from  defendant  a  number  of  sheep,  which 
were  represented  by  defendant  to  be  sound  and  free  from 
disease,  though  they  were,  in  fact,  diseased,  and  defendant 
knew  it.  Soon  thereafter,  the  plaintiff,  relying  upon  the 
truth  of  said  representations,  purchased  the  sheep  from  his 
brother,  and  mingled  them  with  his  own  flock,  to  which  the 
disease  was  communicated.  It  was  there  lield  that  an 
action  for  the  deceit  would  not  lie  in  plaintiff's  favor,  and 
that  a  petition  alleging  the  facts  was  demurrable.  See,  also, 
Lemheck  v.  Gerkcn,  88  N.  J.  L.  329  (96  Atl.  577) ;  Butter' 
field  V.  Barher,  20  R.  I.  99  (37  Atl.  532). 

The  citations  by  appellee  of  Wilson  v.  Green,  25  Vt.  450, 
and  Merchants'  Nat.  Bank  v.  Rohison,  8  Utah  256  (30  Pac. 
985),  are  not  in  point.  The  rule  there  applied  is  to  the  ef- 
fect that  one  who  supplies  another  with  means  of  perpetrat- 
ing a  fraud  in  his  name  against  one  person,  and  the  fraud 
is,  in  fact,  perpetrated  by  the  same  means,  but  against  other 
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parties,  may  be  held  liable  to  such  parties  for  the  deceit: 
a  proposition  which  may  readily  be  affirmed,  without  any 
departure  from  the  rule  applied  in  Wells  v.  Cook,  supra. 
There  is  in  this  case  no  evidence  that,  at  the  time  the  alleged 
misrepresentations  were  made  to  the  loan  committee  of  the 
bank,  plaintiff  desired  to  sell  or  was  offering  to  sell  the 
farm,^  or  that  defendant  had  any  desire  to  purchase  it,  or 
that  the  idea  of  making  such  purchase  ever  entered  his 
mind,  until  he  announced  his  bid  to  the  auctioneer  who 
struck  it  off  to  him.  To  permit  him  now  to  repudiate  hia 
purchase,  on  the  theory  that  he  acted  in  reliance  upon  the 
statements  made  by  plaintiff  to  the  bank's  representatives, 
in  n^otiating  the  loan  weeks  before  the  sale,  and  having  no 
connection  whatever  therewith,  would  be  a  startling  de- 
parture from  all  recognized  rules  and  principles  of  the  law 
applicable  to  charges  of  fraud  and  deceit. 

It  may  also  be  said  that,  even  if  there  were  evidence  in 
the  record  from  which  actionable  fraud  and  deceit  could 
properly  be  found,  we  are  of  the  opinion  that  defendant  is 

in  no  position  to  claim  or  demand  a  recis- 
2-  ^JJ^Jg^J?  sion  of  the  contract.  It  is  true  that,  within 
reVcisBion'  ^  ^^^  dsijs  after  the  deal  was  made,  defend- 
ant wired  plaintiff,  saying  "Boundary  line 
not  as  stated  by  you.  Will  nullify  the  contract."  Were  this 
all,  it  might  perhaps  be  construed  as  an  election  by  him  to 
rescind.  But  this  was  soon  followed  by  another  notice, 
complaining  of  a  deficiency  in  the  acreage  of  the  farm,  and 
saying,  "I  will  want  to  have  the  farm  surveyed,  before  any 
further  payment  on  the  contract."  This  demand  for  a  sur- 
vey and  allowance  for  an  alleged  shortage  in  measurement 
was  repeated  on  two  or  more  occasions,  accompanied  with 
the  statement  that  "  the  land  was  purchased  at  so  much  per 
acre,  and  I  do  not  propose  to  pay  for  any  more  acres  than 
what  there  will  be  in  the  tract."  These  declarations  are  in- 
consistent with  the  idea  that  defendant  considered  the  con- 
tract rescinded,  but  are,  rather,  evidence  of  his  understand- 
ing that  it  was  still  existing,  and  that  he  was  entitled  to 
claim  the  benefit  of  its  provisions.    His  admitted  conduct 
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in  leasing  the  land,  offering  it  for  sale,  collecting  the  rent, 
and  exercising  all  the  usual  acts  of  ownership  over  the  prop- 
erty since  the  date  of  the  contract,  is  not  to  be  reconciled 
with  the  theory  of  a  rescission  by  him.  His  explanation 
that  he  did  these  things  '^to  protect  the  bank"  does  not  ex- 
plain. The  acts  mentioned  are  only  those  which  his  con- 
tract of  purchase  bound  him  to  perform.  If  that  contract 
had  been  rescinded,  he  had  no  right  to  the  possession,  use, 
rents,  or  profits  of  the  farm,  and,  but  for  his  character  afl 
a  purchaser,  his  assumption  of  control  over  it  was  a  sheer 
trespass. 

The  terms  of  the  contract  are  simple,  and  the  defense  of 
fraud  and  misrepresentations  is  not  sustained  by  the  evi- 
dence. No  equitable  grounds  are  shown  for  refusing  the 
plaintiff  a  decree  for  specific  performance.  There  is„  how- 
ever, some  evidence  fairly  tending  to  show  that  the  actual 
area  of  the  land  is  several  acres  short  of  the  measurement 
of  163  acres,  as  stated  in  the  contract,  a  difference  for  which, 
if  it  exists,  defendant  should  have  proper  allowance.  The 
decree  below  will,  therefore,  be  reversed,  and  case  remanded 
to  the  district  court,  to  enter  a  decree  for  the  plaintiff  for 
specific  performance  of  the  contract  sued  upon,  subject  to 
proper  credit  to  the  defendant  for  the  deficiency,  if  any,  in 
the  acreage  of  the  farm.  If  the  amount  of  the  deficiency,  if 
any,  be  not  agreed  upon  by  the  parties,  the  court  is  author- 
ized  to  hear  such  additional  testimony  on  this  issue  as  may 
be  found  necessary  for  its  determination. — Reversed  and 
remanded. 

Ladd^  Stevens,  and  Arthur,  JJ.,  concur. 
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Elizabbth  Mitchell,  Administratrix,  Appellee,  v.  Mystic 

Coal  Company,  Appellant. 

MASTER  AND  SERVANT:  Workmen's  Oomp«nsation  Act^OTW- 
1,0  caminf  Presumption.  Proof  (1)  that  an  injured  person  was  in 
the  employ  of  a  master  who  had  rejected  the  Workmen's  Com- 
pensation Act,  and  (2)  that  his  injury  arose  "out  of"  and  "in 
the  course  of"  the  employment,  ipso  facto  brings  to  the  aid  of 
the  injured  employee  the  statutory  presumption  that  the  injury 
was  proximately  caused  by  some  negligence  of  the  employer. 
EMdence  of  the  care  exercised  by  the  master  in  carrying  on 
his  work  must  be  Tery  comprehensive,  before  it  may  be  said 
per  se  that  the  said  presumption  is  overcome.  (Sec.  2477-m, 
Code  Supp.,   1913.) 

NEW  TRIAL:     Misconduct  of  Counsel.     Explicit  direction  by  the 

2  court  to  the  jury  to  disregard  erroneous  conduct  by  counsel  will 
ordinarily  justify  the  court  in  denying  a  new  trial  on  the 
ground  of  such  misconduct. 

NEW  TRIAI<:     Presence  of  Relatives  of  Deceased.    The  fact  that 

3  relatives  are  present  on  the  trial  of  an  action  for  damages  for 
negligently  causing  the  death  of  deceased,  and  that  sympathetic 
appeal  is  made  in  connection  with  such  relatives,  is  not  ground 
for  new  trial. 

MASTER  AND  SERVANT:     Scope  of  Employment.    The  fact  that 

4  an  injured  employee  may  have  been,  at  a  time  prior  to  the  in- 
jury, a  foreman  or  vice-principal,  is  quite  Immaterial  when,  at 
the  time  of  the  Injury,  he  was  acting  under  the  master's  orders, 
as  a  common  laborer. 

TRIAIj:     Cautionary  Instructions — ^Non-indulgence  in  Sympathy.    In- 

5  structions  cautioning  the  jury  against  being  swayed  by  sym- 
pathy are  properly  refused. 

TRIAL:      BKcessive   Verdict.     Record    reviewed,   and   held   that   a 
7    verdict  for  $3,500  for  negligently  causing  the  death  of  a  miner 
was  not  excessive. 

Appeal  from  Appanoose  District  Court, — C.  W.  Vermilion, 

Judge. 
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October  19,  1920. 

Action  at  law,  to  recover  damof^es  occasioned  by  the 
death  of  Willard  White,  while  in  the  service  of  the  defend- 
ant coal  company.  Trial  to  a  jury.  Verdict  and  judgment' 
for  the  plaintiff,  and  defendant  appeals. — Affirmed. 

Hoioell,  Elgin  &  Howell,  for  appellant. 

John  Clarkson  and  H,  E.  Valentine,  for  appellee. 

Weaver,  C.  J. — On  April  11,  1918,  the  defendant  com- 
pany was  engaged  in  operating  a  coal  mine  in  Appanoose 
County,  Iowa,  and,  in  carrying  on  the  work  of  said  mine, 

it  employed  the  services  of  the  plaintiff's  in- 
1    Master  and     testate,,  Willard  White.    On  the  day  named. 

Workmen's        White,  iu  obedieuce  to  the  appellant's  direc- 

tion ^4ct^  tions,  was  engaged,  with  others,  in  cleaning 

prlsum^uon.      ^^^  ^^^  ^^^  Tubbish  which  had  collected  in 

one  of  the  mine  entries  through  which  coal 
was  being  removed,  and,  while  he  was  so  at  work,  a  large 
rock  from  or  near  the  junction  of  the  side  wall  and  the  roof 
of  the  entry  fell  upon  him,  killing  him  instantly.  Prior  to 
this  accident,  the  company  had  given  notice,  as  provided  by 
law,  of  its  rejection  of  the  terms  of  the  Workmen's  Com- 
pensation Act. 

The  plaintiff,  as  administratrix  of  the  estate  of  the  de- 
ceased, brings  this  action  at  law,  to  recover  the  damages 
occasioned  by  his  death. 

The  defendant  answers  by  denial  of  the  allegations  of  the 
petition,  and  pleads  affirmatively  that  the  death  of  White 
was  the  result  of  the  dangers  and  perils  naturally  incident 
to  the  work  in  which  he  was  employed,  and  not  in  any  de- 
gree to  neglect  or  want  of  due  care  on  its  part.  The  answer 
also  pleads  affirmatively  that  the  injury  and  death  of  de- 
ceased were  due  to  his  own  negligence. 

There  was  a  jury  trial,,  and  verdict  and  judgment  in 
plaintiff's  favor  for  f3,500.    Defendant  appeals. 
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T.  Counsel  for  appellant  first  deny  the  sufficiency  of  the 
evidence  to  justify  a  recovery  of  damages,  asserting  that 
"there  is  not  a  scintilla  of  competent  evidence  to  support 
the  verdict."  But  the  zeal  of  counsel  leads  them  to  over- 
look or  forget  that  the  record  shows,  without  dispute,  the 
employment  of  deceaned  in  the  company's  mine,  and  his 
"personal  injury  sustained,  arising  out  of  and  in  the  course 
of  his  employment,"  and  that  our  statute  expressly  provides 
that,  under  such  circumstances,  "it  shall  be  presumed  that 
the  injury  to  the  employee  was  the  direct  result  and  grow- 
ing out  of  the  negligence  of  the  employer;  and  that  such 
negligence  was  the  proximate  cause  of  the  injury;  and  in 
such  cases  the  burden  of  proof  shall  rest  upon  the  employer 
to  rebut  the  presumption  of  negligence."  Section  2477-m, 
Code  Supplement,  1913. 

Under  this  statute,  to  sustain  her  right  to  a  recovery, 
plaintiff  was  not  required  to  allege  or  prove  specific  acts  or 
omissions  of  a  negligent  character  by  the  appellant.  See, 
on  this  point,  Mitchell  v.  Swanwood  Coal  Co.,  182  Iowa  1001, 
where  the  subject  is  fully  discussed.    We  there  said : 

"When  the  servant  has  established  the  employment,  and 
that  the  injury  arose  out  of  and  in  the  course  of  his  em- 
ployment, a  prima-facie  case  of  negligence  is  made  against 
the  master." 

In  the  case  before  us,  such  prima-facie  case  was  made. 
The  facts  on  which  it  rests  are  undisputed.  Whether  that 
showing  and  the  presumption  arising  therefrom  were  suc- 
cessfully rebutted  by  the  defense,  was  a  question  of  fact,  for 
the  consideration  of  the  jury. 

Appellant  sought  to  meet  the  case  so  made,  by  testimony 
tending  to  show  due  care  in  daily  insi^ection  and  in  other 
precautions  to  make  the  entry  a  reasonably  safe  place  to 
work;  but  it  clearly  does  not  present  a  case  which  enables 
the  court  to  say,  as  a  matter  of  law,  that  the  burden  which 
the  statute  casts  upon  the  employer  in  such  cases  has  been 
successfully  sustained.  Counsel  on  both  sides  have  taken 
much  pains  to  explain  the  practical  working  of  coal  mines 
in  the  Appanoose  field,  and  the  methods  followed  in  making 
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and  maintaining  entries  through  which  miners  pass  to  and 
from  their  work,  and  in  which  tracks  are  laid  for  the  re- 
moyal  of  coal.  It  is  unnecessary  to  extend  this  opinion  for 
a  minute  recitation  of  the  facts.  It  is  enough  here  to  say 
that,  as  the  coal  is  removed,  entries  or  roadways  several 
feet  in  width  are  preseiTed  by  building  on  each  side  a  wall 
of  so-called  "gob,"  or  waste  matter,  extending  from  the  mine 
floor  to  the  roof  or  cap  rock  which  overlies  the  stratum  of 
coal.  The  removal  of  the  coal  is  followed  by  some  degree 
of  settling  of  the  roof,^  which  finally  comes  to  rest  upon  the 
side  walls  of  gob.  To  give  head  room,  and  to  permit  the 
operation  of  the  cars  on  which  the  coal  is  carried  away  from 
the  face,  the  height  of  the  entry  is  increased  by  removing 
a  stratum  of  clay  which  covers  the  floor,  or  by  taking  down 
the  cap  rock,  or  some  of  it,  from  the  roof. 

At  the  place  where  White  was  killed,  the  cap  rock  had 
been  cut  or  ai'ched  out,  leaving  a  ledge  or  projection  of  such 
rock  extending  from  the  side  of  the  entry  a  short  distance 
into  the  upper  part  of  the  entry,  and  resting  on  the  side 
wall.  How  far  this  rock  constituting  the  ledge  extended 
into  or  beyond  the  gob  wall  of  the  entry  was  not  known,  and 
was  not  open  to  visual  inspection ;  but  there  was  testimony 
from  which  the  jury  could  find  that,  if  the  rock  was  broken 
so  near  the  projection  into  the  entiy  as  to  create  danger  of 
its  falling  or  slipping  out,  the  danger  could  be  discovered 
by  proper  sounding,  and  the  peril  removed  by  taking  the 
rock  down.  Indeed,  it  would  seem  hardly  to  require  expert 
or  technical  knowledge  of  mining  to  suggest  to  men  of  ordi- 
nary prudence  that  a  ledge  of  rock  not  more  than  a  foot  in 
thickness,  extending  across  the  gob  wall  into  an  open  space, 
and  subjected  to  the  tremendous  pressure  of  countless  tons 
of  superimposed  rock  and  earth  material,  would  quite  cer- 
tainly break,  in  due  time  (if  not  already  broken),  and  the 
ledge  fall  into  the  entry. 

There  was  testimony  also  tending  to  show  that  the  break, 
in  this  instance,  had  taken  place  at  a  point  only  a  few  inches 
from  the  face  of  the  wall,  and  was  not  one  of  recent  origin. 
In  short,  the  circumstances  were  such  that,  even  admitting 
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the  tnith  of  the  company's  testimony  as  to  frequent  inspec- 
tions of  the  place,  and  of  care  displayed  to  make  the  place 
reasonably  safe,  it  still  remained  a  question  for  the  jury 
whether,  had  that  duty  been  properly  attended  to,  the  dan- 
ger would  not  have  been  discovered  and  the  defect  remedied 
before  this  accident  occurred.  Mitchell  v.  Phillips  Mining 
Co.,  181  Iowa  600.  , 

The  verdict  for  plaintiff  cannot,  therefore,  be  set  aside 
as  being  without  support  in  the  evidence. 

II.  Appellant  next  insists  that  a  new  trial  should  have 
been  granted  because  of  the  misconduct  of  appellee's  coun- 
sel in  his  argument  to  the  jury.    We  r^ret  to  say  that  the 

trial  was  quite  evidently  marked  with  an  ex- 
2.  New  Trial  :      cess  of  zeal  and  degree  of  heat  on  part  of  the 

misconduct 

of  counsel.        respective   counsel   which   have   no   proper 

place  in  a  court  of  justice.  The  court  ap- 
pears, however,  to  have  made  commendable  effort  to  sup- 
press these  exhibitions,  and  to  caution  the  jury  against  be- 
ing influenced  by  anything  except  relevant  facts,  considered 
with  reference  to  the  rules  of  law  laid  down  in  the  instruc- 
tions. 

Altogether,,  we  are  impressed  with  the  view  that  the 
trial  court  did  not  err  in  refusing  a  new  trial  on  this 
ground.  It  is  not  to  be  denied  that  appellee's  counsel  did 
indulge  in  improper  statements  and  insinuations,  but  he  ex- 
tenuates his  offense  by  asserting  that  appellant's  counsel 
himself  did  not  play  the  role  of  the  inoffensive  lamb,  but 
assumed  an  attitude  "furious,  violent,  impetuous,  forcible, 
mighty ;  as  a  vehement  wind,  a  vehement  torrent,  a  vehement 
fire  and  heat,"  and  by  such  conduct  provoked  and  invited 
the  retorts  and  declaration  of  which  he  complains.  That 
there  were  bushwhacking  attacks  and  counter  attacks  by 
counsel  which  deserve  condemnation  and  rebuke  must  be 
conceded;  but  they  were  by  no  means  confined  to  one  side 
of  the  controversy,  and,  in  view  of  the  fairly  successful  ef- 
forts of  the  court  to  hold  an  even  rein  on  the  contestants, 
and  to  protect  the  jury  from  being  misled,  we  are  not  jus- 
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tified  in  ordering  a  new  trial.  Moreover,  we  most  assume 
that  the  jury  was  made  up  of  men  of  fair  average  intelli- 
gence, and  that  the  froth  and  foam  of  these  wordy  battles, 
however  entertaining  to  the  audience  in  the  back  seats,  made 
no  serious  impression  upon  the  minds  of  the  triers  of  fact, 
performing  their  sworn  duty  in  passing  upon  the  evidence. 

III.  It  appears  that  the  wife  and  child  of  the  deceased 
were  present  in  court  at  the  trial,  and  that  counsel  for  the 
administratrix,   in   addressing   the  jury,   referred   to  the 

widow  and  orphan  more  or  less  frequently, 

^'  presenc?^of  *     ^^^  ^^^  ^^^  wcre  the  persous  who  would 

de^^ased  **'       receive  the  benefit  of  a  recovery  of  damages. 

This  also  is  relied  upon  as  an  abuse  of  coun> 
sel's  privilege,  and  an  unfair  appeal  to  the  sympathies  and 
prejudices  of  the  jury.  To  sustain  this  assignment  of  error 
would  be  an  undue  restriction  of  the  oratorical  privileges 
of  the  advocate.  Dowdell  v,  Wilcox,  64  Iowa  721 ;  Wissler 
17.  City  of  Atlantic,  123  Iowa  11,  16;  Brusseau  v.  Lower 
Brick  Co,,  133  Iowa  245,  248 ;  Oeiger  v.  Payne,  102  Iowa  581, 
593;  George  Weeks  d  Co.  v,  Swafford  Bros,,  75  Iowa  491, 
496;  State  v.  Bums,  119  Iowa  663,  670;  State  v,  Drake,  128 
Iowa  539,  541.  The  control  of  arguments  of  counsel  rests 
largely  in  the  discretion  of  the  trial  court,  and  we  do  not  in- 
terfere, where  that  discretion  is  not  abused. 

IV.  The  court  instructed  the  jury  that  the  appellant 
was  not  an  insurer  of  the  safety  of  its  employees,  but  was 
charged  with  the  duty  of  exercising  reasonable  and  ordinary 

care  to  furnish  deceased  a  safe  place  to  work, 

**  rkrvYnt^^^      unless  the  place  was  rendered  unsafe  in  the 

em^io  ment       prosecution  of  the  work  which  deceased,  with 

others,  was  then  doing.  Counsel  say  this 
was  erroneous,  because  deceased  was  not  simply  a  ''pick 
miner,"  but  a  "day  man,  inspector,  remover  of  loose  rock, 
and  assistant  pit  boss."  It  is  true  deceased  was,  for  the 
time  being,  a  "day  man:"  that  is,  an  employee  who  was  paid 
day  wages,  and  not  a  miner,  paid  a  price  per  ton  for  coal 
produced.  But  it  is  not  shown  that,  at  the  time  of  his  in- 
jury, he  was  a  pit  boss  or  assistant  boss,,  or  was  other  than 
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an  ordinary  servant  or  employee,  doing  a  variety  of  work, 
according  as  he  might  be  ordered  or  directed  by  his  foreman 
or  boss.  He  had  spent  mnch  time  as  a  mule  driver  in  the 
entries.  On  the  day  of  his  death,  he  was  sent,  with  others, 
to  shovel  out  and  remove  the  dirt  or  mud  which  had  gath- 
ered along  the  side  of  the  car  track,  and  thus  facilitate  the 
drainage  of  the  entry.  There  is  no  evidence  that  he  was 
under  any  duty  or  obligation  to  care  for  the  safety  of  the 
entry,  other  than  the  ordinary  duty  of  the  day  man  to  use 
ordinary  care  to  keep  his  eyes  open,  and,  if  he  discovered 
loose  rock  or  other  defect  or  danger,  to  take  necessary 
measures  to  correct  it.  There  is  nothing  whatever  to  show 
or  to  sustain  a  finding  that  he  was  in  any  sense  a  vice-prin- 
cipal or  representative  of  the  employer,  or  was  charged  with 
the  performance  of  the  magisterial  duty  to  maintain  the  en- 
tries in  reasonably  safe  condition  for  the  employees  having 
proper  occasion  to  use  them.  There  was,  therefore,  no  error 
in  giving  either  the  eighth  or  the  ninth  paragraph  of  the 
court's  charge  to  the  jury.  Whatever  may  have  been  his 
duty  when  engaged  in  other  lines  of  employment,  it  is  ob- 
vious that„  when  he  was  ordered  to  work  as  an  ordinary  la- 
borer, he  was  entitled  to  the  same  protection  which  was  due 
to  his  fellow  employees  in  such  service. 

V.  Of  the  instructions  requested  by  the  defendant,  it  is 
sufficient  to  say  that,  in  so  far  as  they  state  correct  propo- 
sitions of  law  having  any  application  to  the  case,  they  are 

fairly  covered  by  or  embodied  in  the  charge 

^'  ?IuIuonary         giveu  by  the  court  on  its  own  motion.    The 

JTonindur""'      refusal  of  plaintiff's  request  that  the  court 

f)a?h^  *°  ^^^'     "Should   warn   the  jury   against   "indulging 

in  sympathy  for  the  widow  or  child,"  and,  as 
a  correlative  to  such  admonition,  should  charge  the  jury 
"to  refrain  from  entertaining  prejudice  against  the  defend- 
ant simply  because  he  was  and  is  a  coal  operator,"  was  not 
erroneous.  So  far  as  appears  from  anything  in  the  record, 
the  court  could  rightly  assume  that  the  jurors  were  fair- 
minded  men,  needing  no  kindergarten  instructions  to  insure 
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an  honest  effort  on  their  part  to  find  a  verdict  upon  the  evi- 
dence, and  the  evidence  alone. 

VI.  The  eighteenth  request  for  instniction  is  that  the 
jury  has  "no  right  to  find  that  defendant  was  guilty  of  neg- 
ligence in  any  respect  in  regard  to  the  maintenance  of  the 

entry,  unless  there  is  evidence  to  support 
6.  mastkk  v.xn       such  finding."    The  request  was  properly  re- 

workmen'8        fused.    The  force  and  effect  of  the  proposi- 

Compensa-  .         .  ,  .   ,  ,  , 

tion  Act :  tiou  IS  to  repeal  the  statute  which  makes  the 

overcoming 

presumption,      occurrence  of  an   injury   to  the  employee 

which  arises  out  of  and  in  the  course  of  his 
employment,  presumptive  evidence  that  the  employer  was 
iiegUgent  and  that  such  negligence  was  the  proximate  cause 
of  the  injury,  and  which  places  the  burden  on  the  employer 
to  rebut  such  presumption.  Hence,  to  sustain  a  recovery  of 
damages,  the  jury  need  not  find  affirmatively  that  defendant 
was  guilty  of  some  specific  n^ligent  act  or  omission,  but  it 
is  enough  if,  in  view  of  all  the  evidence,  the  jury  finds  that 
defendant  has  failed  to  negative  or  rebut  the  statutory  pre- 
sumption. 

VIL  Other  errors  assigned  upon  instructions  given  and 
requests  for  instructions  refused,  and  upon  rulings  in  mat- 
ters of  evidence,  are  entirely  too  numerous  to  justify  us  in 
extending  this  opinion  for  their  discussion  in  detail.  The 
record  is  one  of  unusual  volume,  and  prepared  with  slight 
reference  to  our  rules;  but  we  have  examined  it  at  length 
with  care,  and  find  no  reversible  error.  So  far  as  the  excep- 
tions taken  raise  questions  pertinent  to  the  issues  tried, 
they  are  governed  and  controlled  by  the  conclusions  we  have 
announced  in  the  foregoing  paragraphs  of  this  opinion.  Of 
other  points  made„  it  may  be  said  that  they  reflect  the  er- 
roneous view  which  pervades  much  of  appellant's  argument : 
that  plaintiff,  in  addition  to  proof  that  the  injury  to  de- 
ceajsed  arose  out  of  and  in  the  course  of  his  employment, 
must  also  prove  that  defendant  was  guilty  of  negligence 
with  respect  to  some  specific  act  or  omission  inconsistent 
with  due  care  for  the  safety  of  its  employees,  a  proposition 
which,  we  have  repeatedly  pointed  out,  is  without  merit  in 
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this  class  of  cases,  since  the  enactment  of  the  statute,  Sec- 
tion 2477-m,  Code  Supplement,  1913,  which  places  the  bur- 
den pf  negativing  or  rebutting  the  presumption  of  liability 
on  the  employer. 

VIII.  Appellant's  final  contention  is  "that,  in  any  event, 
the  damages  assessed  are  grossly  excessive/' 

At  the  date  of  his  death.  White  was  about  36  years  old. 

His  expectancy  of  life  was  30.32  years.  He 
7.  trial:  had  been  married  about  14  years,  and  was  ! 

verdict.  survived  by  his  widow  and  a  minor  child. 

He  was  a  man  of  sober  and  industrious 
habits.  His  earnings  were  about  |5.00  per  day.  He  had  ex- 
pended |800  to  |1,000  for  furniture,  and  paid  considerable 
sums  for  medical  and  surgical  services  rendered  his  family, 
and,  at  the  time  of  his  death,  had  f350  in  bank  and  in  hand. 
He  was  an  experienced  miner,  and,  so  far  as  appears,  was  in 
good  health,  with  reasonable  prospect  of  living  out  his  ex- 
pectancy. The  jury  assessed  the  damages  to  his  estate  at 
f3,500. 

Assuming,  as  we  must,  upon  the  record,  that  the  plain- 
tiff was  entitled  to  recover  damages  in  some  reasonable 
amount,  the  award  made  by  the  jury  does  not  appear  to  be 
unreasonable  or  extravagant;  or,  to  say  the  least,  is  not  so 
manifestly  excessive  as  to  indicate  that  the  jury  was  in- 
fluenced or  swayed  by  passion  or  prejudice.  That  a  young, 
married  man,  of  good  and  industrious  habits,  with  an  earn- 
ing capacity  of  |1„500  per  year,  and  having  a  life  expectancy 
of  30  years  or  more,  may  reasonably  be  expected  to  accumu- 
late an  estate  of  the  present  worth  of  |3,500,  is  an  estimate 
which  hardly  justifies  counsel's  fiery  denunciation  as  an  "un- 
mitigated outrage."  We  find  in  it  nothing  which  justifies 
us  in  interfering  with  the  verdict. 

In  closing  this  discussion,  it  may  be  said  that  it  is  true 
that  the  statute  to  which  reference  has  been  made,  places 
the  defendant  at  considerable  disadvantage,  as  compared 
with  the  position  it  would  occupy  if  all  the  common-law 
rules  applicable  to  negligence  cases  of  this  class  were  still 
available  to  the  employer.    But,  having  deliberately,  and  of 
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its  own  choice,  refused  to  accede  to  the  terms  of  the  Work- 
men's Compensation  Act,  and  having  elected  to  submit  to 
the  alternative  liability  imposed  upon  employers  taking  that 
course,  it  has  no  ground  of  just  complaint  if,  when  suit  is 
brought,  it  finds  difficulty  in  avoiding  the  statutory  restric- 
tions which  limit  its  defense. 

We  find  no  good  reajBon  for  setting  aiaide  the  verdict,  or 
ordering  a  new  trial.    The  judgment  below  is — Afflrmed, 

Ladd,  Stevens,  and  Arthur,  J  J.,  concur. 


State  op  Iowa,  Appellee,  v.  Archie  Morrison,  Appellant. 

RAPE:    NaniMtstance  as  Bearing  on  Consent.    A  single  threat  to 

1  kill,  unaccompanied  ^y  any  demonstration  of  hrutal  force  or  of 
dangerous  toeapons,  will  not  excuse  a  total  failure  of  a  female 
to  make  outcry  or  resistance,  by  word  or  act,  when  she  is  a 
woman  of  mature  years,  a  widow,  fully  conscious,  and  in  pos- 
session of  ordinary  physical  powers. 

BAPE:    Definition.    D^nitlon    of   rape   reviewed,    and    held    suf- 

2  flcient,  under  the  record  presented,  though  subject  very  properly 
to  amplification. 

Appeal  from  Lee  District  Court. — John  E.  Craig,  Judge. 

October  19,  1920. 

The  defendant  was  indicted,  tried,  and  convicted  of  the 
crime  of  rape,  and  appeals.  The  material  facts  are  stated  in 
the  opinion. — Reversed, 

Fj,  C.  Weber,  for  appellant. 
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H,  M.  Havnrr,  Attorney  General,  and  J.  M,  C.  Hamilton, 
County  Attorney,  for  appellee. 

Arthttr,  J. — ^The  errors  relied  on  qnestion  the  sufficiency 
of  the  evidence  to  sustain  the  verdict,  and  the  action  of  the 
court  in  giving  and  refusing  certain  instructions  and  rulings 

on  evidence. 
^'  Jlsfstano^^Sa        ^^  appears  from  the  testimony  of  Abbie 
coSsont  "^^        Oehle  that  she  is  a  widow,,  48  years  old,  and 

lives  with  her  son-in-law,  Harry  Stein,  on  the 
Augusta  Road,  north  of  Fort  Madison ;  that,  on  the  evening 
of  the  6th  of  November,  1918,  she  was  driving  a  horse  and 
buggy  along  the  road  north  of  the  Willard  farm,  near  the 
state  penitentiary  farm,  and  some  man  climbed  into  the 
buggy  on  the  left  side  (she  was  sitting  on  the  right  side) : 
that  she  did  not  see  who  he  was;  that  it  was  getting  dark, 
being  a  little  after  six  o'clock;  that  it  was  light  enough 
so  that  she  could  have  seen,  but  she  did  not  see  him; 
that  she  made  no  outcry,  when  the  man  got  into  the 
l^^Kgy;  that  he  told  her  to  keep  quiet,  or  he  would  kill 
her,  and  she  kept  quiet ;  that  he  jammed  her  hat  down  over 
her  eyes ;  that  she  made  no  outcry,  because,  she  said,  she  was 
in  fear  of  her  life ;  that  he  crawled  over  her  and  pulled  her 
out  on  the  right  side  of  the  buggy  and  dragged  her  over  to 
the  fence  and  under  the  fence  and  into  a  cornfield.,,  and  there 
had  sexual  intercourse  with  her ;  that,  on  the  way  from  the 
buggy  to  the  fence,  her  hat  and  glasses  dropped  off;  that, 
during  all  the  time  tie  was  pulling  her  out  of  the  buggy  and 
dragging  her  across  the  road  and  under  the  fence  and  into 
the  cornfield,  three  or  four  rows,  she  made  no  outcry,  be- 
cause, she  says,  she  was  taken  so  by  surprise,  and  was  too 
badly  scared,  that  she  was  in  fear  of  her  life;  that  all  the 
time  he  kept  over  her  face  a  fur  collarette  that  she  was 
wearing,  and  it  prevented  her  from  seeing;  that  she  said 
nothing  to  him  at  any  time  except  when  her  glasses  fell  off, 
when  she  said  "Be  careful,"  that  she  could  not  see  without 
them,  and  did  not  want  to  lose  them ;  that  she  knew  what 
was  happening;  that,  from  the  time  he  took  her  out  of  the 
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buggy^  there  was  no  conversation,  «and  she  did  nothing;  that 
he  did  not  tell  her  what  he  wanted ;  that  she  was  not  uncop- 
scions  at  any  time,  and  knew  what  was  happening  all  the 
time.  She  said  she  imagined  what  his  purpose  was,  and 
made  no  outcry,  and  did  nothing  to  prevent  him ;  that  she 
made  no  resistance  whatever;  that  she  did  nothing  to  pre- 
vent him  from  having  intercourse  with  her,  because  she  was 
too  badly  scared — she  was  afraid  for  her  life. 

The  evidence  shows  that  there  is  a  cornfield  lying  east  of 
the  road, — east  of  the  fence  on  the  east  side  of  the  road, — 
and  the  intercourse  claimed  by  the  prosecutrix  took  place 
over  this  fence  in  the  cornfield.  After  the  occurrence,  de- 
fendant  told  prosecutrix  not  to  go  out  into  the  road  until 
she  got  to  the  schoolhouse,  which  was  further  north  on  the 
road,  and  he  also  told  her  that  he  would  cut  her  throat  if 
she  said  anything  about  what  had  occurred.  When  defend- 
ant first  climbed  into  the  buggy,  he  jammed  her  hat  down 
over  her  eyes,  and  afterwards,  when  her  hat  fell  off,  perhaps, 
he  pulled  her  collarette  up  over  her  eyes  and  kept  it  over  her 
eyes,  so  that  she  never  got  a  look  at  him.  When  in  the  buggy, 
he  told  her  to  keep  quiet  and  make  no  outcry,  or  he  would 
kill  her;  and  she  says  she  was  in  fear  for  her  life.  Tie  made 
no  other  threat  until  after  the  intercourse  was  over,  when 
he  told  her  that  he  would  cut  her  throat  if  she  said  anything 
about  what  had  occurred.  She  made  no  resistance  at  any 
time,  by  word  or  act.  She  says  she  did  nothing  to  prevent 
his  taking  her  from  the  buggy  across  the  road,  through  the 
fence,  into  the  cornfield,  and  having  sexual  intercourse  \^ith 
her,  and' made  no  outcry,  because  she  was  too  badly  scared, 
and  in  fear  for  her  life. 

In  instructing  the  jury,  the  court  gave  the  statutory 
definition,  and,  in  addition,  the  following  definition  of  rape : 

"Rape  is  the  act  of  sexual  intercourse,  accomplished  with 
a  female  not  the  wife  of  the  perpetrator,  when  she  resists, 
but  her  resistance  is  overcome  by  force  or  violence.,  or  when 
she  is  prevented  from  resisting  by  threats  of  immediate  and 
great  bodily  harm,  accompanied  by  the  apparent  power  of 
execution." 
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We  think  the  above  instruction  fairly  laid  down  the  rule 
applicable  to  this  case,  and  applicable  to  the  facts  in  this 
case.    It  might  well  have  been  amplified,  and  the  jury  told 

with  more  particularity  that  force  consisting 
-    delufition  ^'  threats  and  acts  on  the  part  of  the  defend- 

ant, such  as  would  overcome  tlie  will  of  the 
woman  by  fear,  must  be  such  as  to  reasonably  create  appre- 
hension of  death,  or  immediate  and  great  bodily  harm.  But 
the  failure  to  so  instruct  was  not  error.  The  instructions 
fairly  submitted  the  case  to  the  jury.  We  find  no  error  in 
refusing  to  give  instructions  asked  by  the  defendant. 

We  do  not  discuss  the  assignments  lodged  against  such 
refusals,  in  view  of  our  holding  in  this  case,  neither  will  we 
discuss  assignments  directed  to  rulings  on  evidence.  They 
were  not  well  taken,  and,  under  our  holding,  it  would  serve 
no  good  purpose  to  discuss  them.  They  raised  only  ques- 
tions that  have  been  passed  on  by  this  court  many  times. 

In  the  case  of  Mills  v.  Umted  States^  164  U.  S.  644,  at 
649,  Mr.  Justice  Peckham  states  the  rule: 

"That,  if  the  woman  at  the  time  was  conscious,  had  the 
possession  of  her  natural,  mental,  and  physical  powers,  was 
not  overcome  by  numbers  or  terrified  by  threats,  or  in  such 
place  and  position  that  resistance  would  have  been  useless, 
it  must  also  be  made  to  appear  that  she  did  resist  to  the 
extent  of  her  ability  at  the  time  and  under  the  circum- 
stances." 

Also,  at  page  648: 

"Bishop,  in  his  treatise  on  Criminal  Law,  says  that  the 
proposition  as  to  the  element  of  consent,  deducible  from  the 
authorities,  is  that,  although  the  crime  is  completed  where 
the  connection  takes  place  without  the  consent  of  the  female,, 
yet  in  the  ordinary  case,  where  the  woman  is  awake,  of  ma- 
ture years,  of  sound  mind,  and  not  in  fear,  a  failure  to 
oppose  the  carnal  act  is  consent;  and  though  she  object 
verbally,  if  she  make  no  outcry  and  no  resistance,  she  by  her 
conduct  consents,  and  the  act  is  not  rape  in  the  man.  2 
Bishop  on  Criminal  Law,  Section  1122." 

Perhaps  the  leading  case  on  the  subject  is  People  v,  Dohr- 
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ing,  59  N.  Y.  374  (17  Am.  Rep.  349).  It  is  there  said,  inter 
alia: 

"Certainly,  if  a  female,  apprehending  the  purpose  of  a 
man  to  be  that  of  having  carnal  knowledge  of  her  person, 
and  remaining  conscious,  does  not  use  all  her  own  powers 
of  resistance  and  defense^  and  all  her  powers  of  calling 
others  to  her  aid,  and  does  yield  before  being  overcome  by 
greater  force,  or  by  fear,  or  being  surrounded  by  hostile 
members,  a  jury  may  infer  that  *  *  *  it  was  not 
against  her  will.  Of  course,  the  phrase  *the  utmost  resist- 
ance' is -a  relative  one;  and  the  resistance  may  be  more 
violent  and  prolonged  by  one  woman  than  another,  or  in  one 
set  of  attending  physical  circumstances  than  in  another. 
In  one  case,  a  woman  may  be  surprised  at  the  onset,  and 
her  mouth  stopped  so  that  she  cannot  cry  out,  or  her  arms 
pinioned  so  that  she  cannot  use  them,  or  her  body  so  pressed 
about  and  upon  that  she  cannot  struggle.  But  whatever  the 
circumstances  may  be,  there  must  be  the  greatest  effort  of 
which  she  is  capable  therein,  to  foil  the  pursuer  and  pre- 
serve the  sanctity  of  her  person." 

In  Smith  v.  State,  80  Am.  Dec.  355,  in  note  at  page  365, 
the  subject  is  well  treated.    There  it  is  said : 

"Where  the  woman  is  paralyzed  from  fear  and  terrified 
into  submission,,  this  submission  and  failure  to  make  resist- 
ance or  outcry  will  not  constitute  consent,  and  the  oifense 
is  rape,  notwithstanding." 

It  is  further  said : 

"Thus,  where  a  father  by  his  ferocity  established  a  *reign 
of  terror'  in  his  family,  and  had  carnal  intercourse  with  his 
daughter,  who  remained  passive  because  of  fear,  but  gave  no 
consent,  the  offense  was  rape.  It  is  not  necessary  to  show 
that  there  was  force  enough  used  to  create  a  reasonable  ap- 
prehension of  death.  But  it  should  be  established  that  the 
defendant  intended  to  accomplish  his  purpose,  in  spite  of  all 
resistance." 

We  find  no  Iowa  cases  where  the  facts  are  similar  to  the 
case  at  bar.  Bearing  somewhat  upon  the  question,  see  State 
V.  Ward,  73  Iowa  532;  State  r.  Harlan,  98  Iowa  458. 
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We  find  no  cases  where  a  mere  threat,  even  a  threat  to 
kill,  unaccompanied  by  a  demonstration  of  brutal  force  or 
dangerous  weapon,  is  held  to  be  a  sufficient  putting  in  fear 
to  excuse  nonresistance.  In  the  MilU  case,  supra,  the  de- 
fendant had  a  gun,  and  represented  himself  as  a  notorious 
desperado.  Following  this,  the  Mills  case  was  reversed,  not 
on  account  of  the  insufficiency  of  the  evidence,  but  because 
of  an  erroneous  instruction  given  by  the  trial  court. 

In  Doyle  t?.  State,  39  Pla.  155  (22  So.  272),  it  was  held 
that,  in  a  prosecution  for  rape,  where  the  evidence  tends  to 
show  that  the  commission  of  the  offense  was  accomplished 
by  an  exhibition  of  weapons  and  threats  on  the  part  of  the 
defendant,  calculated  to  produce  in  the  mind  of  the  woman 
a  reasonable  fear  of  death  or  great  bodily  harm  in  case  of 
refusal  or  resistance  on  her  part,  it  is  not  error  to  refuse 
to  charge  the  jury  that  they  must  acquit  the  accused,  unless 
satisfied  beyond  a  reasonable  doubt  that  the  woman  did  not, 
during  any  part  of  the  act,  yield  her  consent.  Consent  of 
the  woman  from  fear  of  personal  violence  is  void,  and» 
though  a  man  lays  no  hands  on  the  woman,  yet  if,  by  an 
array  of  physical  force,  he  so  overpowers  her  that  she  dares 
not  resist,  his  caxnal  intercourse  with  her  is  rape. 

Unlike  the  case  at  bar,  in  this  case  the  accused  had  so- 
licited the  woman  to  have  sexual  intercourse  with  him,  and 
she  refused  him,  and  he  begged  her,  and  offered  her  money 
to  submit,  and  she  still  refused,  and  the  defendant  then 
cursed  her  and  drew  a  knife,  and  threatened  to  kill  her  if 
she  did  not  submit,  saying  that  he  would  gratify  his  desire 
anyway,  and  that  he  would  kill  her  if  she  did  not  submit ; 
and  under  that  situation,  she  did  submit  without  further 
resistance. 

In  Cole  V.  State,  57  Tex.  Cr.  Rep.  51  (136  Am.  St.  973), 
the  accused,  while  making  his  threats,  held  a  pistol  in  his 
hajid,  while  he  had  carnal  knowledge  of  the  girl.  The  evi- 
dence was  held  sufficient  to  sustain  a  conviction  on  the 
charge  of  threats. 

Many  cases  are  found  where  no  resistance  wds  made  by 
the  woman,  but  in  such  cases,  strong  physical  force  was  ex- 


Oct.  1920]  State  v.  Reynolds  1033 

hibited  at  the  onset,  or  a  guu  or  a  knife  exhibited,  and  by 
such  means,  the  victim  terrified. 

In  the  case  at  bar,  it  does  not  appear  that  the  defendant 
used  the  prosecutrix  roughly  at  the  onset  or  at  any  time; 
he  made  only  the  one  threat — that  he  would  kill  her  if  she 
made  outcry — before  the  intercourse,  and  that  threat  was 
made  while  they  were  both  in  the  buggy.  He  never  told  her 
how  he  was  going  to  kill  her;  he  never  exhibited  or  inti- 
mated that  he  had  a  gun  or  knife,  or  any  sort  of  a  weapon. 
She  says  she  was  scared,  but  she  does  not  say  just  how  her 
fright  affected  her.  She  did  not  plead  with  the  man  to  de- 
sist. She  said  nothing,  except  when  her  glasses  fell  off. 
Then  she  said,  '^Be  careful."  On  the  witness  stand,,  she  said 
she  spoke  that  way  about  the  glasses  because  she  did  not 
want  to  lose  them,  for  she  could  not  see  without  them. 

It  seems  to  us  that  the  evidence  is  too  frail  to  sustain 
the  verdict.  The  motion  to  direct  a  verdict  for  the  defend- 
ant at  the  close  of  the!  testimony  should  have  been  sustained. 
The  case  is — Reversed. 

Weaver,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Ferx  Reynolds,  Appellant. 

HOMICIDE:     Verdict  on  Conjecture.     Evidence  held  wholly  insuf- 

1  ficient  to  sustain  a  verdict  that  defendant  had  aided,  abetted, 
or  encouraged  the  murder  of  her  infant  child. 

C&IMIKAL  LAW:     Presumed  Coercion  of  W^fe.    Whether  a   wife 

2  will  be  shielded  from  responsibility  for  murder  by  the  pre- 
sumption that  she  acts,  while  in  the  presence  of  her  husband, 
under  his  coercion,  quaere. 

Appeal  from  Lee  District  Court. — Ralph  Otto,  Judge. 

OCTOBBR  19,  1920. 
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The  accused  was  indicted  for  murder  in  the  first  degree, 
and  convicted  of  manslaughter.  She  appeals. — Reversed 
and  remanded. 

R.  D.  Roibinsony  R.  N,  Johnson,  and  E.  C.  Weher,  for 
appellant. 

jff.  M,  Havner,  Attorney  General,  F.  C.  Davidson,  Assist- 
ant Attorney  General,  and  Shelby  Cullison,  for  appellee. 

Ladd,  J. — The  accused  was  married  to  Orville  Reynolds, 
January  1, 1918,  and  to  them  was  bom  a  female  child,  Feb- 
ruary 17th  follo^dng.    It  died  shortly  before  midnight  of 

March  9th  of  the  same  year.  Both  she  and 
1.  HoMiciDB :        her  husband  are  charged  with  having  caused 

verdict  on  .,,  ,,.  i  »^^    -, 

conjecture.         its  death,  and  therein  to  have  committed 

murder  in  the  first  degree.  The  husband 
pleaded  guUty,  and  was  sentenced  accordingly.  Thereafter, 
the  wife  was  put  on  trial,  and  convicted  of  manslaughter. 
The  main  issue  for  our  determination  is  whether  the  evi- 
dence was  sufficient  to  carry  the  issues  as  to  her  guilt  to  the 
jury.  Both  testified  that  she  was  in  no  manner  connected 
with  the  killing.  Each  appears  to  have  been  about  22  years 
of  age.  They  had  been  engaged  for  several  years  prior  to 
their  marriage.  She  had  graduated  from  the  high  school  at 
Galesburg,  Illinois,  and  had  taught,  during  the  two  years 
following.  The  match  was  opposed  by  his  relatives.  Im- 
mediately after  the  marriage,  they  began  housekeeping  in 
rooms  leased  to  them  in  Port  Madison  by  Mrs.  Moyer,  and 
he  entered  the  employment  of  an  ice  company.  The  child 
was  bom  at  a  hospital,^  where  she  remained  12  or  13  days 
after  the  birth,  and  then  returned  to  the  rooms  with  her 
baby,  whom  she  had  named  Florence  Irene.  The  child 
seemed  to  have  been  in  ordinary  health,  save  that  it  had  a 
mark,  as  though  burned,  down  one  side  of  its  face  and  on  the 
chin ;  its  Up  was  blistered ;  and  there  was  a  blister  in  the  top 
of  its  mouth,  for  about  a  week  prior  to  its  death.  The  ac- 
cused explained  this  to  Mrs.  Moyer  and  her  daughter  by 
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saying :    "I  don't  know,  I  must  have  had  the  milk  too  hot." 
The  story  of  accused  was  that  she  and  her  husband  retired 
shortly  after  8  o'clock  on  Saturday  evening,  March  9th,  with 
the  child  between  them;  that  the  witness  awoke  shortly 
after  10  o'clock  in  the  evening,  and  fed  the  child  from  a  bot- 
tle, and  then  went  to  sleep,  and,  when  she  awoke  again,  dis- 
covered that  the  child  was  cold;  that  she  directed  her  hus- 
band's attention  to  this^  but  did  not  remember  what  he  said ;  . 
that  she  '^got  up,  lit  the  light,  and  looked  and  found  that 
she  was  dead.    I  don't  remember  just  what  I  did  then,  after 
I  found  the  child  was  dead.    I  told  him  that  t  wanted  him  to 
take  her  to  an  undertaker^  and  he  told  me  he  would  do  so. 
He  then  took  the  child  away."    She  testified  further  that 
she  had  not  seen  any  carbolic  add  about  the  house,  and  did 
not  know  how  it  appeared;  that  she  was  preparing  to  visit 
her  and  his  folks  in  Galesburg,  Illinois ;  that  lier  mother  had 
been  with  her  at  the  hospital,  and  later  on  her  return  to  the 
rooms,  the  last  visit  being  from  Monday  till  Thursday  be- 
fore the  child's  death.     On  cross-examination  she  told  of 
taking  the  body  to  the  kitchen,  after  discovering  the  child's 
death,  and  of  having  washed  and  dressed  it ;  and  that,  after 
so  doing,  she  told  her  husband  to  take  it  to  the  undertaker ; 
that  he  carried  the  body  away  in  his  arms;  that  she  did  not 
know  until  the  following  day  that  her  husband  had  taken 
the  body  into  Illinois.    The  husband  swore  to  having  bought 
carbolic  acid  in  the  name  of  Orville  Walker;  that  he  left  it  in 
the  kitchen  (one  of  their  rooms )i  without  hiding  it;  that  he 
was  awake  when  the  baby  was  fed ;  that,  shortly  before 
midnight,  he  took  the  child  in  his  arms,  and  gave  it  the  car- 
bolic acid  from  the  bottle  he  had  purchased,  having  placed 
said  bottle  under  the  bed  before  retiring;  that  he  had  pur- 
chased this  for  the  purpose  of  using  in  taking*:  the  cbikVs 
life;  that  his  wife,  at  the  timC;  had  her  faice,  towards  the 
wall,  and  gave  no  indication  of  being  awake,  but  stwoke  4  or 
5  hours  afterwards,  and  discovered  that  ttie  baby  was  dead ; 
that  he  did  not  remember  saying  that  it  was  smothered ;  that 
he  placed  the  body  in  a  box,  and  carried  it  from  the  building 
before  daylight  over  the  bridge,  and  left  it  in  Illinois  near 
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the  river,  and  on  the  following  morning,  brought  it  back,  at 
the  instance  of  the  chief  of  police;  that  he  returned  to  their 
rooms,  immediately  after  carrying  the  body  away,  but  that 
neither  of  them  went  to  bed ;  that  they  had  supper,  Sunday 
evening,  with  the  Englishes,  in  pursuance  of  a  previous  en- 
gagement ;  that  he  hated  the  baby,  and  did  not  want  to  take 
it  where  he  was  known ;  and  that  he  never  talked  to  his  wife 
about  taking  it  back  to  Galesburg,  Illinois,  though  they  had 
planned  to  visit  there,  sometime  during  the  following  week. 
Mrs,  Moyer,  of  whom  the  rooms  were  rented,  testified  that 
she  saw  the  baby  daily,  after  it  came  from  the  hospital;  that 
the  defendant  and  her  husband  came  to  her  room,  about  8 
o'clock  Sunday  morning,  March  10th,  when  the  accused  ex- 
claimed,  "Mrs.  Moyer,  we  had  to  give  our  little  girlie  up;" 
and,  to  Mrs.  Moyer's  remark  that  she  did  not  understand 
what  she  meant,  added,  "Oh„  Mrs.  Moyer,  we  had  to  give  our 
little  girlie  up  ;'*  and  again,  upon  Mrs.  Moyer's  saying  that 
she  did  not  understand,  declared,  "We  smothered  our  little 
girlie  last  night;"  and,  when  Mrs.  Moyer  suggested  going 
upstairs,  she  answered,  "Oh,  I  made  him  take  her  away,  I 
couldn't  bear  to  have  her  in  the  house;"  and  explained  the 
reason  for  not  calling  her,  by  saying,  "Mrs.  Moyer„  you  have 
always  been  so  good  to  me,  and  I  thought  it  was  too  much 
trouble;"  and  that  she  informed  Mrs.  Moyer  that  the 
body  was  "at  the  undertaker's  parlors,  and  they  could  not 
have  a  funeral,  because  she  could  not  bear  to  go."  Mrs. 
Moyer  testified  further  that,  on  Sunday  morning,  when  the 
accused  and  her  husband  came  down,  the  latter  told  her 
that  "he  woke  up  during  the  night,  and  found  the  baby 
dead.  She  wbm  standing  near  him  at  the  time.  They  said 
they  didn't  know  what  time  it  happened.  She  said  she 
washed  and  dressed  the  baby.  After  this,  Orville 
Reynolds  said,  he  had  taken  the  baby  to  the  undertaker's 
parlors.  She  did  not  seem  to  be  in  deep  grief,"  and.  during 
the  breakfast  and  dinner,  they  did  not  talk,  except  as  they 
were  spoken  to.  Mrs.  Moyer's  testimony  was  corroborated 
by  that  of  her  daughter,  Mrs.  English,  who  had  known  the 
two  in  Illinois,  testified  that  the  accused  and  her  husband 
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took  supper  \srith  her  on  Sunday  evening,  in  pursuance  of  a 
previous  invitation,  and  related  that,  when  they  came,  she 
expressed  disappointment  that  the  baby  was  not  brought,  to 
which  the  accused  responded:  **The  baby  went  away  last 
night.  ♦  ♦  ♦  We  had  to  put  her  away."  To  the  inquiry, 
"Is  the  baby  dead?"  she  answered  "Yes;"  and  to  the  further 
inquiry  of  the  witness  as  to  "what  happened,"  she  said :  "I 
don't  know,,  unless  it  got  too  warm.  Orville  threw  his  arm 
over  it."  The  witness  described  the  condtict  of  accused  as 
indicative  of  unusual  grief. 

Other  evidence  was  adduced,  tending  to  show  that  the 
accused  was  of  good  character,  and  that  the  death  of  the 
child  was  caused  by  the  administration  of  poison,  or  by 
strangulation. 

Such  is  the  evidence  upon  which  the  finding  of  guilt  rests. 
We  are  of  opinion  that  it  was  insufficient  to  warrant  the 
conclusion  that  the  accused  committed  the  crime  charged. 
Though  she  may  have  said  that  "we  smothered,"  this  appears 
to  have  had  reference  to  the  cause  of  the  child's  death,  and 
not  to  have  been  intended  as  saying  that  this  was  purposely 
done.  If  guilty  at  all,  this  must  have  been  in  abetting,  ad- 
vijsing,  aiding,  or  encouraging ;  for  nothing  in  the  record  in- 
dicates any  physical  violence  on  her  part.  Even  if  it  were 
conceded  that  the  obligation  to  protect  her  child  did  war- 
rant the  conclusion  that,  if  present,  and  making  no  effort 
to  do  so,  she  must  have  been  found  to  encourage  what  her 
husband  did,,  this  was  obviated  by  the  showing  that  (1>  she 
was  not  consciously  present,  and  (2)  that,  though  conscious- 
ly present,  there  was  no  evidence  that  she  did  not  meet  the 
obligation  mentioned.  She  testified  that  she  was  asleep  dur- 
ing the  period  when  her  husband  must  have  murdered  the* 
child,  and  this  was  corroborated  by  the  latter.  This  was 
uncontradicted,  and  even  though  rejected  by  the  jury,  a. 
different  statement  of  facts  was  not  shown  from  which  the 

inference  is  to  be  drawn  tlia.t  she  was  pref?ent  in  tlie  room 

* 

where  the  offense  was  committed,  or  that,  if  present,  she 
did  not  meet  the  obligation  which  botli  nature  and  the 
law  imposed  upon  her.     Neither  he  nor  nnyone  else  testi- 
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fied  that  the  crime  was  committed  in  the  presence  of  the 
accused,  and  she  was  not  required,  if  she  observed  him 
moving  the  child,  to  suspect  wrongdoing  on  his  part.  If. 
then,  it  could  be  said  that  these  witnesses  testified  falsely 
as  to  what  happened,  it  was  not  open  for  the  jury  to 
imagine  or  suppose  a  state  of  facts,  without  evidence  jus- 
tifying a  conviction.  For  all  that  appears,  he  might  have 
taken  the  child  into  the  kitchen  to  perpetrate  the  crime^ 
and  awav  from  the  wife.  But  it  will  not  do,  when  the 
evidence  establishes  a  state  of  facts  negativing  guilt,  to  sub- 
stitute another,  without  evidence  justifying  conviction. 
Were  there  any  proof  from  which  failure  to  discharge  the 
duty  of  shielding  her  child  from  harm  might  be  inferred, 
we  should  have  an  entirely  different  question.  If  the  kill- 
ing did  not  happen  as  they  testify,  how  did  it  happen?  Did 
he  kill  it  in  another  room,  away  from  his  wife,  and  with- 
out her  knowledge,,  or  was  she  present,  and  a  witness  to 
the  transaction?  The  record  makes  no  answer.  Conviction 
for  crime  cannot  rest  on  conjecture  alone,  but  must  be 
supported  by  proof  justifying  the  deduction  of  guilt. 

What  we  have  said  does  not  proceed  on  the  theory  that 
the  accused  is  presumed,  in  the  absence  of  evidence  to  the 
contrary,  to  have  acted  under  the  coercion  of  her  husband. 

The  wife  wa^  not  exempted  from  the  re- 

2.  ceimimal  sponsibility  for  murder  on  this  ground  at 

8umed  CO-         the  common  law ;  and  the  ruling  in  State  v, 

wile.  Kelly,  74  Iowa  589,  is  contrary  to  the  great 

weight  and  current  of  authority.  See  Bibh 
V.  State,  94  Ala.  31  (33  Am.  St.  88),  and  valuable  note; 
Morton  i?.  State,  141  Tenn.  357  (4  A.  L.  R.  264),  and  note 
in  which  all  the  cases  are  collected ;  21  Cyc.  1355.  In  view 
of  the  numerous  statutes  emancipating  women,  and  the  re- 
cent amendment  to  the  Constitution  of  the  United  States, 
conferring  the  right  of  suffrage,  the  rulings  on  exemption 
of  married  women  on  the  ground  of  presumed  coercion  by 
their  husbands  should  be  reviewed  and  restated.  As  the 
question  is  not  necessarily  raised  in  this  record,  we  defer 
this  until  the  issue  is  fairly  raised.    Since  we  iind  the  evi- 
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dence  insufficient  to  support  the  conviction,  it  is  unneces- 
sary to  consider  other  questions  argued. 

The  judgment  is  reversed  and  the  cause  remanded. — 
Reversed  and  remanded. 

Weaver,  C.  J.,  Stbvbns  and  Arthub,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  H.  A.  Witty,  Appellant,  et  al., 

Appellee. 

INTOXICATIKa  IJQU0B8:     Other  Salee  as  Evidence.    On  the  trial 

1  of  an  indictment  for  keeping  Intoxicating  liquors  for  unlawful 
sale,  evidence  of  defendant's  connection  with  other  sales  of 
liquors,  about  the  time  of  the  transaction  on  trial,  is  admis- 
sible, as  bearing  on  the  intent  and  purpose  of  the  defendant. 

INTOXICATING  LIQUOBS:     Presumption    from    TTndue    Quantity. 

2  The  finding  of  13  gallons  of  whisky  In  a  private  residence  may 
well  justify  the  jury  (under  the  record)  in  finding  that  the 
same  was  kept  for  unlawful  sale.  ^ 

INTOXICATINO  XJQTJOItS:     Jury  Question  as  to  Unlawful  Intent. 

3  JEMdence  held  to  sustain  a  verdict  of  guilt  of  keeping  intoxi- 
cating liquors  for  unlawful  sale,  even  though  no  actual  sale 
was  proven. 

INTOXICATING  LIQXXOBS:     Unusual  Quantity.     Record  reviewed, 

4  and  held  insufficient  to  Justify  the  court  in  holding  that  defend- 
ant had,  as  a  matter  of  law,  overcome  the  presumption  arising 
from  finding  13  gallons  of  whisky  in  his  private  residence. 

Appeal  from  Clarke  District  Court. — P.  C.  Wintkr,  Judge. 

October  19,  1920. 

Defendant  H.  A.  Witty  and  his  brother,  Oliver  Witty, 
were  indicted,  accnsed  of  the  crime  of  nuisance,  in  that 
they  kept  intoxicating  liquor  in  the  house  where  they 
dwelt,  and  used  such  dwelling  house  for  the  purpose  of 
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there  selling  intoxicating  liquor,  and  were  tried.  Oliver 
Witty  was  acquitted,  by  direction  of  the  court.  Defendant 
n.  A.  Witty  was  convicted,  and  fine  of  f300  imposed.  De- 
fendant H.  A.  Witty  appeals. — Affirmed. 

0.  M,  l^lay maker y  for  appellant. 

H,  M.  Haviier,  Attorney  General,  and  J,  B,  Dyer,  County 
Attorney,  for  appellee. 

Arthur,  J. — A  conversation  occurred  in  the  road  in  front 
of  Morgan's  house  on  the  Sunday  before  July  4,  1919,  in 
which  the  defendant  H.  A.  Witty,  and  James  Morgan,  and 

a  man  whom  defendant  was  with,  talked, 

^'  H^n'nl.«^'''''°     about  which  the  defendant  H.  A.  Wittv  and 

Si^^^ii^^^l        James   Morgan   have   different  versions   of 

as  evlaence.  ^ 

just  what  was  said.  While  different  con- 
clusions and  inferences  mav  be  drawn  from  the  other  testi- 
mony,  there  is  very  little  dispute  in  the  facts. 

Defendants,  H.  A.  Witty  and  Oliver  Witty,  are  brothers. 
H,  A.  Witty  was  a  bachelor,  36  years  old  at  the  time  of 
the  trial,  and  lived  on  a  rented  farm,  4^^  miles  from  the 
town  of  Murray ;^  in  Clarke  County.  Oliver  Witty  and  his 
wife  lived  with  him,  in  the  same  house,  and  worked  for 
him.  H.  A.  Witty  has  been  engaged  in  farming  for  the  last 
14  years,  and  before  that  he  was  a  coal  miner.  On  Septem- 
ber 11,  1919,  the  Witty  house  was  searched  by  the  deputy 
sheriff,  and  there  were  found  and  seized  12  gallons  and  3 
quarts,  lacking  one-half  pint,  of  whisky.  The  whisky  was 
in  116  bottles :  53  half  pints,  51  pints,  and  12  quarts.  About 
half  of  the  whisky  was  found  upstairs  in  a  small  bedroom, 
and  the  other  half  in  the  cellar.  The  whisky  belonged  to 
H.  A.  Witty.  He  had  bought  the  liquor  in  St.  Joe,  the  lat- 
ter part  of  June.  No  empty  bottles  were  about  the  prem- 
ises. 

James  Morgan,  witness  for  the  State,  testified  that,  on 
the  Sunday  bef'^re  the  4th  of  July,  H.  A.  Witty  and  some 
othei  man  in  an  automobile  stopped  in  the  road  in  front 
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of  his  houfle,  and  one  of  them  called  for  him  to  come  down, 
and  he  went  down  to  the  road  where  they  were,  and  H.  A. 
Witty  asked  him  if  he  wanted  to  buy  some  whisky,  and 
said  to  Morgan  that  he  expected  he  could  buy  a  couple  of 
pints  of  liquor;  and  Morgan  bought  two  pints  of  whisky 
from  the  man  who  was  with  Witty  in  the  automobile. 

H.  A.  Witty,  as  a  witness  for  himself^  gives  a  slightly 
different  version  of  the  conversation  in  the  road.  First,  he 
explains  how  he  happened  to  be  with  this  man  in  the  auto- 
mobile,— Kays  that  he  was  traveling  along  the  road  on  •an 
errand,  and  this  man  drove  along  in  an  automobile,  and 
asked  him  to  get  in  and  ride ;  that  the  man  was  a  party  he 
knew  in  Des  Moines;  that  he  guesses  his  name  is  Jones, 
but  is  not  sure;  that  Jones  told  him  he  had  a  couple  of 
pints  of  whisky  to  sell ;  that  Jones  offered  him  a  drink,  but 
he  refused ;  that  they  stopped  in  the  road  in  front  of  Mor- 
gan's house;  that  he  told  the  man  that  he  did  not  know 
whether  Morgan  would  want  to  buy  some  whisky  or  not. 
He  says: 

"I  told  Jones  to  call  Morgan  out,  and  if  he  wanted  to 
buy  it  from  him,  he  would  buy  it.  Morgan's  place  is  four 
or  five  miles  from  mine." 

He  also  testified  that  he  had  been  engaged  in  farming 
for  the  last  14  years ;  that  before  that  he  was  a  coal  miner ; 
that,  when  he  quit  coal  raining  and  went  to  farming,  some 
Des  Moines  doctor,  whose  name  he  had  forgotten,  told  him 
to  use  liquor  for  trouble  he  had  with  his  lungs  and  stomach ; 
that  he  used  whisky  purely  as  a  medicine;  that  he  was 
brought  up  to  use  liquor;  always  kept  liquor,  and  used 
from  a  half  pint  to  a  pint  a  week;  that  his  brother  Oliver 
used  about  the  same;  that  Oliver's  wife  took  a  drink  now 
and  then,  but  she  drank  wine.    He  said : 

"I  bought  the  liquor  the  latter  part  of  June,  probably 
10  days  before  the  4th  of  July.  I  went  to  St.  Joe  myself, 
and  I  brought  back  100  pints  of  whisky  and  5  quarts  of 
wine ;  and  as  to  how  much  I  used  before  the  11th  day  of 
September,  the  day  that  Mr.  Tillotson  was  there,  I  had  a 
few  pints  before  Mr.  Tillotson  came  out  there,  and  before 
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I  went  to  St.  Joe,  I  sent  to  Minneapolis  after  my  whisky. 
I  would  buy  it  once  every  2  or  3  months, — ^maybe  once  every 
6  weeks, — and  I  used  it  purely  as  a  medicine;  I  am  not 
very  stout.  I  suppose  the  particular  ailment  I  am  using 
this  whisky  for  is  my  stomach, — I  don't  know;  and  as  to 
my  still  acting  under  the  advice  of  the  Des  Moines  doctor, 
I  am  not  really  acting  under  the  advice  of  anybody  now; 
and  as  to  how  I  came  to  know  that  Jones  had  the  whisky, 
that  he  had  a  couple  of  pints  to  sell,  he  told  me  he  had. 
As  to  my  thinking  Morgan  would  want  it,  I  didn't  know 
whether  Jim  would  want  it  or  not.  I  didn't  ask  him 
whether  he  wanted  to  buy  it.  I  didn't  tell  Jones  to  ask 
him ;  I  told  Jones  to  call  that  fellow  out,  and  if  he  wanted 
to  buy  it  from  him,  he  would  buy  it." 

He  says  that  he  never  kept  any  liquor  for  sale,  and 
never  sold  any. 

Oliver  Witty  testified  that  he  and  his  wife  worked  for 
his  brother,,  H.  A.  Witty,  and  had  nothing  to  do  with  rent- 
ing the  premises;  that  his  brother  was  sickly  when  he  left 
the  mines,  and  the  doctors  told  him  to  use  some  liquor ;  that 
was  14  years  ago;  that  liquor  was  always  used  in  their 
father's  home;  that  his  wife  liked  a  drink  once  in  a  while; 
that  he  never  sold  any  liquor,  and  never  knew  his  brother 
to  sell  any;  that  his  brother  does  not  buy  liquor  for  him — 
he  buys  his  own  liquor ;  that  he  has  bought  whisky,  five  gal- 
lons at  a  time;  that,  if  he  wanted  liquor,  he  bought  it  for 
himself;  that  they  both  bought  liquor,  and,  when  one  was 
out,  he  used  the  other's  liquor;  that  the  liquor  seized  was 
the  largest  quantity  bought  at  any  one  time;  that,  before, 
they  had  only  bought  5  or  6  gallons  at  a  time. 

Mrs.  Oliver  Witty  testified  that  she  used  liquor,  that: 

"I  have  my  hot  toddy  evei^  morning,  and  I  would  this 
morning,  if  I  had  it.  I  have  not  had  any  since  they  took 
it  away.    I  expect  I  will  die  with  the  flu  this  winter." 

She  testified  that  the  sheriff  took  every  bit  but  four 
bottles  of  mne,  which  he  left  for  her;  that  no  liquor  was 
given  away  or  sold  on  the  place;  that  the  reason  they  got 
this  amount  at  the  time  it  was  gotten  was  "that  the  state 
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was  going  to  go  dry,  and  we  knowed  we  couldn't  get  any;" 
that  the  whisky  was  kept„  part  of  it  upstairs,  and  part  of 
it  down  in  the  cellar,  because  they  didn't  want  to  run  down 
cellar  every  time  they  wanted  a  drink. 

Arl  Jeffries,  J.  R.  Corneilison,  Albert  Duggatt,  and  W. 
L.  Blood,  witnesses  for  defendant,  testified  that  they  were 
neighbors,  and  were  at  the  Witty  premises  frequently,  and 
had  never  seen  any  liquor  sold  there,  or  anything  to  indi- 
cate that  there  was  liquor  sold  there. 

At  the  close  of  the  evidence,  a  verdict  of  acquittal  was 
directed  in  favor  of  the  defendant  Oliver  Witty.  A  motion 
by  defendant  to  withdraw  testimony  of  James  Morgan 
from  the  jury  was  overruled.  A  motion  by  defendant  to 
direct  a  verdict  in  favor  of  H.  A.  Witty  was  overruled. 
The  case  was  submitted  to  the  jury  as  to  H.  A.  Witty. 

Five  assignments  of  error  are  directed  to  rulings  and 
instructions  as  to  the  testimony  of  James  Morgan,  who  tes- 
tified to  a  conversation  with  defendant  and  the  occurrence 
in  tlie  road  in  front  of  Morgan's  house  on  the  Sunday  be- 
fore the  fourth  of  July. 

We  find  no  error.  The  Morgan  testimony  was  compe- 
tent, as  bearing  on  intent, — as  a  circumstance  tending  to 
show  defendant's  attitude  with  respect  to  the  sale  of 
liquor.  To  say  the  least,  the  conversation,  either  as  related 
by  Morgan  or  Witty,  shows  that  the  defendant  was  instru- 
mental in  making  the  sale  of  two  pints  of  whisky  to  Morgan, 
although  it  was  not  the  defendant's  whisky  that  was  sold 
to  Morgan,  and  it  is  not  claimed  that  he  made  the  sale. 
The  court  cautioned  the  jury  not  to  consider  the  testimony, 
so  far  as  the  sale  was  Concerned,  but  the  fact  that  the  con- 
versation was  had,  and  the  conversation,  were  admitted  in 
evidence.  It  was  not  defendant's  whisky  that  Morgan 
bought,  and  defendant  did  not  sell  it.  The  other  man  sold 
it,  and  got  the  money  for  it.  However,  defendant's  own 
testimony  shows  that  he  discovered  Morgan,  the  purchaser. 
Jones  did  not  know  Morgan.  Morgan  says  that,  when  he 
came  down  to  the  road,  Witty  a^ked  him  if  he  wanted  to 
buy  some  whisky.     Only  a  few  days  before  this  Morgan 
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conversation,  defendant  had  brought  from  St.  Joe,  he  says, 
100  pints  of  whisky.  The  testimony  of  Morgan  was  compe- 
tent, as  bearing  on  defendant's  intention  with  reference  to 
his  disposition  of  the  liquor  that  he  had  recently  purchased, 
to  be  considered  with  other  facts. and  circumstajices  shown 
in  evidence.  It  was  competent,  although  the  conversation 
occurred  some  4  or  5  miles  from  the  home  of  Witty. 

Counsel  for  defendant  insists  that  nearly  13  gallons  of 
whisky,  found  in  the  private  dwelling  house  of  the  defend- 
ant, is  not  an  unusual  quantity ;  therefore,  no  presumption 

attaches  to*  its  intended  use.    Considerably 
2.  INTOXICATING    smallcr  quantities  of  liquor  than  found  with 

LiQUORH : 

presumption       defendant   have   been   held   to   be   unusual 
quantity.  quantities  to  be  found  in  a  private  dwelling 

house.  McMillan  v,  Anderson,  183  Iowa 
873 ;  State  v.  Butler,  186  Iowa  1247.  What  might  be  con- 
sidere^i  an  unusual  quantity  for  one  man  to  have  in  his 
private  dwelling  would  not  be  considered  an  unusual  quan- 
tity for  some  other  man  to  have.  What  constitutes  an  un- 
usual quantity  of  intoxicating  liquor,  in  any  case,  is  a 
question  of  fact  for  the  jury.  If  it  is  conceded  tliat  a  quan- 
tity of  liquor  kept  in  a  dwelling  house  is  there  for  private 
use,  then  it  does  not  matter  about  the  quantity,  nor  the  pre- 
sumption that  might  otherwise  arise  from  the  quantity; 
for  the  intention  is  conceded  to  be  not  unlawful.  Witty 
had  not  bought  so  large  an  invoice  of  whisky  in  former  pur- 
chases; he  had  been  in  the  habit  of  buying  only  ;">  or  G 
gallons  at  a  time  before;  and  his  explanation  for  buying 
so  large  an  amount  in  the  last  days  of  June,  1911),  was  that 
the  eighteenth  amendment  would  go  into  effect  on  July  1st. 
It  is  argued  that  13  gallons  of  whisky  is  not  an  unusual 
amount  for  a  man  to  supply  himself  with,  and  have  in  his 
private  dwelling,  with,  perhaps,  a  long  di-y  spell  ahead  of 
him.  If  that  is  sound ^logic,  then  Witty  and  all  other  men. 
and  women,  too,  would  have  been  legally  justified,  in  the 
last  days  of  June,  1919,  in  consulting  a  mortality  tiible.  and 
ascertaining  their  expectancies  of  life,  and  laying  in  a  stock 
sufficient  to  last  through  their  lives.     If  this  course  had 
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been  pursued  by  everyone,  the  beneficent  results  of  pro- 
hibition would  not  be  realized  for  at  least  a  generation 
yet.  As  July  1,  1919,  drew  near,  there  was  a  great  tempta- 
tion to  men  whose  morals  with  respect  to  handling  liquor 
were  lax,  to  lay  in  a  stock  and  sell  it  at  an  exorbitant  price. 
It  is  strenuously  insisted  by  counsel  that  the  evidence 
was  not  sufficient  to  warrant  the  submission  of  the  case  to 
the  jury,  and  that  it  was  error  to  overrule  motion  to  di- 
rect a  verdict  for  defendant;  and  it  is  in- 
,3.   Intoxicating     sisted  that,  eveu  if  the  testimony,  considered 

Liquors  :  .   ,      ,  .  .  -« 

jury  question     with  the  statutoiy  presumption,  IS  sufficient 

as  to  unlaw-  ,        ,,     ,.  • 

fui  intent.  to  waiTBut  the  finding  of  an  unusual  quan- 
tity,, in  such  event  the  testimony  offered  by 
defendant  in  explanation  and  avoidance  is  sufficient  to 
overcome  the  statutory  presumption,  and,  no  actual  sale 
having  been  proven,  that  it  was  the  duty  of  the  court,  on 
such  a  record,  not  to  submit  the  case,  but  to  find,  as  a  mat- 
ter of  law,  that  the  showing  of  avoidance  was  sufficient  to 
overcome  the  presumption,  and  to  direct  a  verdict  for  the 
defendant.  We  think  the  testimony  offered  by  the  State 
was  sufficient  to  warrant  the  submission  of  the  case  to  the 
jury,  and  that  it  was  not  error  to  refuse  to  direct  a  verdict. 
Htatc  r.  Butler,  186  Iowa  1247. 

After  examining  the  testimony  offered  by  defendant,  we 
conclude  that  defendant's  explanation  of  buying  and  hav- 
ing in  his  house  nearly  13  gallons  of  whisky,  in  110  con- 
tainers, was  not  sufficient  to   warrant  the 
4.  Intoxicating     court  in  holding,  as  a  matter  of  law.  that 
"uan?iV'  *^^^  statutoi'y  presumption  of  unusual  quan- 

tity was  overcome.  We  think  that,  at  the 
close  of  all  the  testimony,  the  case  for  the  State  was 
stronger  than  at  the  close  of  the  State's  testimony,  owing 
to  the  weaknesses  in  the  defendant's  attempted  explanation 
and  avoidance.  Defendant's  avoidance  seems  to  be  based 
on  his  keeping  the  whisky  for  his  own  use  for  medical  pur- 
poses. He  received  his  medical  advice  to  use  liquor  for 
stomach  and  lung  trouble  about  14  years  before,  from  some 
Des  Moines  doctor  whose  name  and  residence  he  does  not 
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now  recall.    But,  in  his  testimony  later,  defendant  says : 

"As  to  my  still  acting  under  the  advice  of  a  Des  Moines 
doctor,  I  am  not  really  acting  under  the  advice  of  anybody 
now." 

Other  assignments  of  error  are  directed  to  instructions 
involving  questions  that  we  have  not  discussed,  but  which 
we  have  examined  carefully,  and  in  which  we  find  no  etror. 

It  was  not  error  to  submit  the  case  to  the  jury,  and  the 
case  was  properly  submitted  to  the  jury. 

There  is  no  reason  to  disturb  the  verdict  and  judgment. 
— Affirmed. 

Weaver,  G.  J.,  Ladd  and  Stevens,  JJ.,  concur. 


Maud  Swan,  Appellant,  v.  P.  R.  Dalbby,  Appellee. 

LIMITATION  OF  ACTIONS:     Amplifying  Amendment.    An  allega- 

1  tion  that  plaintiffs  faU  and  resulting  injury  were  due  to  the 
sickening  effect  of  poisonous  gases,  negligently  allowed  to  escape 
from  a  defective  stove,  may,  after  the  statute  of  limitation  has 
fully  run,  be  amended  by  alles^ing  that  such  fall  and  injury 
were  also  caused  by  an  explosion  of  the  said  stove. 

PLEADIKQ:    Variance.    An  allegation  that  an  employee's  fall  and 

2  resulting  Injury  were  caused  <1)  by  the  sickening  effect  of 
poisonous  gases  escaping  from  a  defective  stove,  and  (2)  by  the 
explosion  of  such  stove,  with  proof  of  only  one  of  said  causes, 
presents  no  fatal  variance. 

NEGLIGENOE:     Oontrlbutory  Negligence  of  Servant.    It  is  r€ver8- 

3  Ible  error  (Sec.  3593-a,  Code  Suppl.  Supp.,  1915.)  to  instruct 
that  a  servant  must  aflflrmatively  show  freedom  from  contribu- 
tory negligence,  even  though  the  servant  has  alleged  such  free- 
dom, and  even  though  the  record,  negatively  speaking,  does  not 
reveal  any  act  of  contributory  negligence. 

Appeal  from  Clarke  District  Court. — Homer  A.   Fuller, 

Judge. 


Oct.  1920]  Swan  v.  Dalbbt  1047 

OCTOBBB  19,  1920. 

Action  at  law  to  recover  damages  for  personal  injury. 
Verdict  and  judgment  for  defendant,  and  plaintiff  appeals. 
— Reversed. 

W.  8.  Hedrick  and  Temple  4  Temple,  for  appellant. 

0.  M,  Slaymaher,  for  appellee. 

Weaver,  C.  J. — The  plaintiff  was  employed  by  the  de- 
fendant, to  assist  in  cleaning  a  room  in  a  building  owned 
by  the  latter.  To  warm  the  room  and  to  heat  the  water  for 
the  work,  defendant  furnished  a  gasoline  stove.  This  stove, 
the  plaintiff  charges,  was  in  a  worn,  dilapidated,  and  de- 
fective  condition ;  and,  while  she  was  standing  on  a  counts, 
engaged  in  the  work  for  which  slie  was  engaged,  she  was 
overcome  by  the  noxious  gases  escaping  from  the  defective 
stove,  and  caused  to  fall  to  the  floor,  receiving  a  severe 
injury,  all  of  which  she  alleges  was  occasioned  by  the  de- 
fendant's negligence  with  respect  to  the  condition  and  use 
of  such  stove.  On  these  allegations  the  defendant  took  is- 
sue,  and  the  cause  was  tried  to  a  jury,  which  returned  a 
verdict  for  the  defendant.  At  the  close  of  the  plaintiff's 
testimony,  defendant  moved  for  a  directed  vercUot  in  his 

■ 

favor.  The  motion  was  overruled,  and  the  defendant  pro- 
ceeded to  offer  testimony  in  his  own  behalf.  At  the  close 
of  all  the  evidence,  the  motion  to  direct  was  renewed,  and 
again  overruled. 

In  its  charge  to  the  jury,  the  trial  court,  among  other 
things,  instructed  that,  before  she  would  be  entitled  to  a 
verdict,  plaintiff  was  required  to  "prove  by  a  preponder- 
ance of  the  evidence  ♦  ♦  ♦  that  she  herself  did  not,  by 
any  negligence  on  her  part,  contribute  to  the  happening  ai 
the  accident  which  caused  the  injury  claimed."  This  in- 
struction \ya8  emphasized  by  being  four  or  more  times 
repeated  in  the  course  of  the  charge.  Exception  was  taken 
to  these  instructions,  and  the  error  therein  was  made  the 
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ground  of  a  motion  for  new  trial.  The  motion  was  denied, 
and  judgment  was  entered  on  the  verdict  against  plaintiff 
for  costs. 

That  the  instructions  referred  to  were  erroneous,  is 
manifest.  Code  Supplemental  Supplement,  1915,  Section 
3593-a.  To  avoid  a  reversal  because  of  the  error,  the  ap- 
pellee urges  the  following  propositions: 

I.  That  the  error  was  without  prejudice  to  appellant, 
because  her  claim  was  barred  by  the  statute  of  limitations. 
This  argument  is  predicated  on  the  fact  that,  in  her  orig- 
inal petition,  plaintiff's  complaint  showed 
^*  op^ACTioNs:  **^^*  ^^^^  injui-y  occurred  on  March  28,  1916, 
amSndmSft        ^^^  alleged  that,  because  of  the  defective 

condition  of  the  stove  and  the  noxious  gases 
and  vapors  therefrom,  she  became  sick  and  unconscious, 
and  fell.  Later,  and  more  than  two  years  after  the  date  of 
the  accident,  plaintiff  amended  her  petition,  again  alleging 
that^  by  reason  of  the  defective  stove,  the  room  was  filled 
with  gas  from  the  gasoline,  whereby  she  was  smothered 
and  overcome,  and  that  an  explosion  occurred  with  such 
violence  as  to  throw  her  to  the  floor.  On  the  theory  that 
the  amended  petition  set  up  a  new  cause  of  action,  defend- 
ant pleaded  in  defense  the  statute  of  limitations ;  and  such 
statute  is  now  insisted  upon  as  sufficient  reason  for  holdinj^ 
the  erroneous  instruction  concerning  contribntoiy  negli- 
gence to  have  been  without  prejudice. 

In  our  judgment,  there  is  no  merit  in  the  point  thus 
made,  for  the  sufficient  reason  that  the  amended  petition 
does  not  set  up  a  new  or  different  cause  of  action.  It  pleads 
the  same  alleged  wrong  described  in  the  first  petition,  and 
does  no  more  than  to  amplify  and  make  more  specific  the 
charge  made  in  the  prior  pleading.  See  Gordon  v.  Chicago, 
R.  T.  d  P.  R,  Go,,  129  Iowa  747,  750;  KuMs  v,  W\»co)mn,  /. 
d  N.  R,  Go.,  76  Iowa  67;  Van  Patten  v.  Waugh,  122  Iowa 
302;  Thayer  v,  Smoky  Hollow  Goal  Go.,  129  Iowa  550;  Blake 
V.  Gity  of  Bedford,  170  Iowa  128,  136;  Hankins  v.  Young, 
174  Iowa  383,  388;  and  Hobbs  v.  Illinoh  Gent  R.  Go.,  182 
Iowa  316,  320.    The  plea  of  the  statute  of  limitations  is. 
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therefore,  not  available  to  the  defendant. 

II.  It  is  further  contended  for  appellee  that  the  evi- 
dence does  not  show  that  an  explosion  occurred,  or  how 
plaintiff  was  injured;  and,  moreover,  that  her  testimony 

is  unreasonable  and  incredible;  and  that  it 
^'  variancel'*         "^®  physically  impossible  for  her  story  to 

be  true,"  and  because  thereof  she  suffered 
no  prejudice  by  allowing  the  verdict  to  stand. 

It  was  not  essential  to  a  recovery  by  her  that  plaintiff 
should  prove  that  there  was  an  explosion.  Her  petition^ 
both  in  its  original  form  and  as  amended,  charged  defend- 
ant with  neglect,  in  providing  a  defective  and  unsafe  stove, 
and  that,  by  reason  thereof,^  the  room  became  filled  or 
charged  with  gas  from  the  gasoline,  from  which  slxe  became 
sick,  and  was  overcome  and  choked.  It  is  true  that,  in  the 
amendment,  she  further  charges  that  an  explosion  occurred, 
and  she  was  thrown  to  the  floor;  but,  to  entitle  her  to  re- 
cover, it  was  not  necessary  for  her  to  prove  all  the  incidents 
and  details  described  in  her  pleading.  If  her  testimony  had 
any  fair  tendency  to  prove  the  negligence  charged,  and  that, 
by  reason  thereof,  the  air  in  the  room  where  she  worked 
was  permeated  with  noxious  gases,  the  breathing  of  which 
made  or  caused  her  to  become  sick  or  faint,  and  to  fall,  then 
she  was  entitled  to  have  her  claim  for  damages  go  to  the 
jury,  under  appropriate  instructions  by  the  court,  whether 
she  did  or  did  not  prove  the  additional  allegation  that  there 
was  an  explosion.  The  court  cannot  say,  as  a  matter  of 
law,  that  her  testimony  is  unbelievable,  or  that  the  truth 
of  her  story  is  "physically  impossible."  Her  credibility  is  a. 
question  for  the  jui^. 

III.  Next,  it  is  said  for  the  appellee  that  the  error  into 
which  the  court  fell  in  its  instructions  was  invited  by  the 
plaintiff,  and  that  she  cannot  now  complain  of  it.     This 

conclusion  is  sought  to  be  drawTi  from  the 

^    wnl ribut'o'^ '     ^^^^  *^^^  ^^^  petition,  after  charging  the 

"efvanT*^^  °'    defendant  with  the  silleged  negligence,  and 

injury  resulting  therefrom  to  herself,  fol- 
lows it  ^vith  an  allegation  that  she  "did  not,  by  any  negli- 
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gence  on  her  part,  contribute  to  said  injury."  In  our 
judgment,  the  record  before  us  presents  nothing  calling  for 
application  of  the  rule  which  precludes  a  party  to  an  action 
from  taking  advantage  of  an  error  which  he  himself  invites 
or  causes.  The  allegation  in  the  petition  that  plaintiff  did 
nothing  to  contribute  to  her  own  injury  was  redundant  and 
unnecessary,  and  she  was  not  bound  to  prove  it,  in  order  to 
make  a  case. 

She  asked  no  instruction  such  as  was  given.  It  was 
the  duty  of  the  court,  without  request,  to  give  the  jury 
proper  instructions  upon  all  issues  joined.  An  omission 
to  instruct  upon  a  pertinent  proposition  of  law  may  some- 
times be  disregarded,  as  being,  under  the  particular  cir 
cumstances,  nonprejudicial;  but  a  positively  incorrect  in- 
struction is  very  rarely  of  harmless  character.  Capital 
Oity  B.  d  P.  Co.  v.  City  of  Des  Moines,  136  Iowa  243 ;  State 
V.  Petmell,  56  Iowa  29,  31.  The  error  here  complained  of 
was  not  invited  by  the  plaintiff. 

IV.  Finally,  it  is  said  that  there  is  no  evidence  tend- 
ing to  show  contributory  negligence  on  the  part  of  the 
plaintiff,  and  that,  for  that  reason,  the  instruction  casting 
the  burden  upon  her  was  without  prejudice;  and  we  are 
cited  to  some  precedents  which  are  thought  to  so  hold. 
None  of  the  cases  mentioned  is  quite  in  point  here.  If  the 
instructions  as  given  were  correct,  and  the  burden  was  upon 
plaintiff  to  show  herself  free  from  contributory  negligence, 
then  she  could  not  safely  rest  upon  the  theory  that  no 
negligence  on  her  part  has  been  shown,  but,  in  order  to 
recover,  she  was  required  to  make  affirmative  proof  of  her 
due  care  for  her  own  safety.  The  erroneous  charge  that 
she  was  bound  to  negative  contributory  negligence  was  im- 
pressed upon  the  minds  of  the  jurors  in  several  different 
paragraphs  of  the  court's  charge,  and  we  think  it  not  with- 
in the  province  of  the  court  to  assume  that  the  error  was 
without  prejudice.  The  judgment  below  is  reversed,  and 
cause  remanded  for  new  trial. — Reversed  and  reymanded. 

Ladd,  Stevens,  and  Authuu,  JJ.,  concur. 
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Charles  White,  Appellee,  v.  Home  Mutual  Insurance  As- 
sociation OF  Iowa,  Appellant. 

INSURANCE:     Non-NeceBBlty  for  Reformation.    Reformation  of  a 

1  policy,  in  order  to  correct  a  mistaken  description  of  personal 
property,  is  not  necessary,  when  the  property  may  be  and  is 
definitely  and  unquestionably  identified  by  extrinsic  evidence. 
Especially  is  this  true  when  the  description  is  inherently  am- 
biguous. 

INSURANCE:     Fraud  in  Obtaining  Policy.    An   insurer  may  not 

2  avoid  a  policy  for  misrepresentation  As  to  the  manner  in  which 
the  insured  acquired  the  policy,  unless  the  record  reveals  some 
dishonest  motive,  or  the  fact  that  the  insurer  has  been  misled. 

INSURANCE:  Representation  as  to  Location  of  Property.  A 
8  representation  that  a  motor  vehicle  was  usually  kept  in  a 
"private  •  garage"  is  not  violated  by  keeping  the  vehicle  in  a 
shed  or  "lean-to"  on  the  insured's  barn,  even  though  the  shed 
is  also  used  for  housing  other  vehicles,  and  even  though  a  por- 
tion of  the  shed  is  fenced  off  for  stock. 

INSURANCE:     Estoi^pel  In  re  Location  of  Property.    An  insurer 

4  who  accepts  a  premium,  with  full  knowledge  of  the  nature  of 
the  place  where  an  insured  automobile  is  to  be  kept,  may  not 
avoid  liability  on  the  plea  that  the  insured  described  the  place 

■  as  a  "garage,"  when  it  was  not  strictly  such. 

INSURANCE:    Negligence  of  Insured.    The  fact   that  a  fire  was 

5  caused  by  the  mere  negligence  of  the  insured  is  no  defense  to 
an  action  on  the  policy. 

Appeal  from  Lucas  District  Court, — Francis  M.  Hunter, 

Judge. 

October  19,  1920. 

Action  on  a  policy  of  insurance  for  loss  of  an  automobile 
resulted  in  a  decree  as  prayed.  The  defendant  appeals. — 
Affirmed, 
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Holly  d  Holly,  for  appellant. 
WilUa7n  Collinson  and  J.  /).  Threlkeldy  for  appellee. 

Ladd,  J. — The  defendant,  a  mutual  insurance  company, 
issued  its  policy  January  9,  1917,  covering  an  automobile 
described  as: 

"Made  by  Velie  Co.,  Year  1914^  No.  of  cylinders  4,  Car 

No.    17217,    Model    Horsepower    25.      How 

equipped, — Fully.    Car  is  usually  kept  in  a  private  garage 

on  Lot Block in Addi- 

1.  iNsuRANCB :       tion  to or  on quarter  section, 

non-neces- 

sity  for  To\raship  71,  Range  21,  in  Benson  Town- 

refornaa- 

tion.  ship,  Luca£{  County,  Iowa.     Kind  of  work 

for  which  car  is  used,  family  car.  Is  the 
car  new  or  secondhand,  2  years  old.  Amount  paid  for  car, 
including  equipment,  fSOO.  Year  of  purchase,  1910. 
Months  October.  Was  the  consideration  cash  or  trade? 
Both.  If  trade,  describe  fully  what  was  ^iven  in  exchange. 
Ford  car  and  cash  consideration." 

The  automobile  was,  in  fact,  kept  in  a  lean-to  to  the 
insured's  barn,  and  was  burned  ynX\\  the  barn  on  the  Feb- 
ruary 10th  following  the  issuance  of  the  policy.  Proofs  of 
loss  were  furnished,  but  the  company  refused  payment  of 
the  loss,  on  the  ground  that  the  car  destroyed  was  not  that 
of  insured.  Suit  was  begun,  praying  that  the  policy  be 
reformed  by  correcting  the  number  thereof,  and  that  judg- 
ment be  entered  for  the  indemnity  stipulated. 

I.  The  evidence  disclosed  that,  wlien  the  application 
was  signed  by  the  insured,  the  number  of  tlie  automobile 
was  not  inserted  therein,  as  he  did  not  remember  it.  He 
and  the  agent  arranged  that  this  sh<mld  be  done  by  the 
latter  later  on;  and,  on  the  m(»Miing  following,  the  insured 
notified  the  agent,  on  information  furnished  by  his  son, 
that  the  number  was  17217;  and  this  number  was  written 
in  the  application  by  the  agent.  It  was  discovered  after 
the  loss^  though  before  the  petition  was  filed,  that  this  num- 
ber was  not  that  of  the  license  plate  furnished  by  the  secre- 
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tarr  of  state,  and  plaiutiflP  amended  his  petition  by  allefj:ing 
the  facts,  and  praying  that  the  contract  be  reformed  by 
correcting  the  nnmber  so  as  to  read  19253.  *  Reformation 
was  decreed,  as  prayed,  and  it  is  said  not  to  have  been 
warranted  by  the  record.  Were  this  to  be  conceded,  it 
does  not  follow  that  recovery  should  have  been  denied :  for 
reformation  of  the  instrument  was  unnecessary.  The  num- 
ber o*f  the  automobile  was  inserted  merely  for  the  purpose 
of  identification.  The  insurance  was  intended  to  be  and 
was  of  the  automobile;  not  of  the  number  plate.  It  was 
the  car  insured  quite  as  certainly,  if  fully  ideutifiedj  with- 
out resort  to  the  number.  There  was  such  identification; 
for  the  evidence,  without  conflict,  showed  that  the  auto- 
mobile burned  met  the  description  contained  in  the  policy 
in  all  other  respects,  was  the  only  automobile  owned .  by 
the  insured,  and  was  the  one  intended  to  be  covered  by  the 
policy.  \^Tien  the  insured  property  can  be  so  identified, 
there  is  no  occasion  for  correcting  the  description  contained 
in  the  policy  covering  personal  property.  Many  courts  of 
respectable  authority  hold  that  reformation  of  the  descrip 
tion  of  realty,  in  event  of  mistake  therein,  is  unnecessary 
where  the  buildings  insured  are  identified  by  extrinsic  evi- 
dence. State  Ins,  Co,  i\  ScJireck,  27  Xeb.  527  (20  Am.  St. 
696^  6  L.  R.  A.  524) ;  Kansas  Farmers'  Fire  Ins,  Co,  v,  Sain- 
don,  52  Kan.  48f>  (39  Am.  St.  35f>).  Moreover,  the  descrip- 
tion by  number  was  ambiguous ;  for  it  was  shown  to  have  a 
serial  number,  given  it  at  the  factory,  and  that  of  the  li- 
cense plate,  and  no  indication  was  made  as  to  which  was 
intended  in  the  application  or  policy.  In  these  circum- 
stances, extrinsic  evidence  was  rightly  resorted  to,  to  show 
what  was  intended  (Fjffgleston  v.  Council  Bluffs  Ins,  Co., 
()5  Iowa  808),  and,  as  the  automobile  burned  was  shown  to 
have  been  covered  by  the  policy,  there  was  no  error  at  this 
point. 

II.  The  company  interposed  the  defenses:  (1)  That  it 
was  induced  to  issue  the  policy  by  fraudulent  representa- 
tions; (2)  that  the  automobile  was  not  kept  in  a  garage,  as 
represented;   (3)  that  the  value  of  the  car  did  not  exceed 
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?100,  though   represented  to  be  worth  J800;   and    (4)   a 
general  denial. 

The  petition  alleged  fraud,  in  that  the  application  for 
insurance  represented  that  the  car  insured  was  obtained  by 
exchanging  a  Ford  automobile  and  money  therefor;  where- 
as, in  factj^  the  Ford  car,  with  cash,  was  first 
2-  f^^^^^^'       exchanged  for  a  Crow  Elkhart  automobile, 
paii^^.*"*^  and  the  latter,  with  boot  money,  traded  for 

the  one  insured.  Possibly,  the  son  of  the 
insured,  who  did  the  trading,  found  it  necessary,  in  order 
to  substitute  the  Velie  automobile  for  the  Ford  car,  to  first 
exchange  for  the  Crow  Elkhart  car,  and  then  for  that  in 
question.  The  answer  may  have  been  made  on  this  theory. 
Whether  so  or  not,  the  record  contains  nothing  tending  to 
show  a  dishonest  motive,  or  that  the  insurer  was  misled  by 
the  inaccuracy  of  the  answer.  The  court  rightly  denied  the 
charge  of  fraud. 

III.  The  application  recited  that  the  automobile  was 
"usually  kept  in  a  private  garage."  The  evidence  disclosed 
that  he  kept  it  in  a  shed  or  lean-to  on  his  barn,  and  it  is 

argued  that  this  was  not  a  garage.  The 
s.  iNSDBANci:       definition  of  this  word,  found  in  Webster^s 

representa- 

tion  as  to        dictioiiary,   is   "a  place  for  housing  auto- 

locatlon   of  ,  .,       ,,      r«i        ^  *.      . 

property.  mobiles.'     The  Century  dictionary  says  it 

means  "a  station  at  which  motor  cars  can 
be  sheltered,  stored,,  repaired,  cleaned,  and  made  ready  for 
use;  also,  a  place  for  private  storage  for  a  motor  car,  a 
stable  for  motor  cars."  In  the  addenda  to  the  Standard 
dictionary,  it  is  defined  as  "a  building,  as  a  stable  or  shed, 
for  the  storage  of  automobiles  and  other  horseless  vehicles." 
As  remarked  in  Diocese  of  Trenton  v.  Toman,  74  N.  J.  Eq. 
702: 

"These  garages  occupy,  with  relation  to  automobiles,  the 
same  place  that  stables  do  with  regard  to  horses." 

But  the  word  "garage"  is  not  to  be  regarded  as  synony- 
mous with  "stable,"  nor  is  a  clause  in  a  contract  prahibiting 
the  erection  of  a  "stable"  to  be  held  breached  by  the  con- 
struction of  a  garage  thereon.    Riverbank  Imp.  Go.  v.  Ban- 
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croft,  209  Mass.  217  (34  L.  R.  A.  [N.  S.]  730,  Ann.  Cas. 
1912B  450);  Babbitt  on  Automobiles  (1911  Ed.),  Section 
628;  Smith  v.  O'BHen,  46  Misc.  Rep.  325  (94  N.  Y.  Snpp. 
673).  The  word  "garage"  was  recently  appropriated  from 
the  French  language,  there  meaning,  "keeping  under  cover," 
or  "a  place  for  keeping,"  and,  as  employed  in  English,  is 
accurately  defined  by  Webster's  dictionary,  substantially 
like  the  definition  in  the  Century  dictionary,  as  "a  place 
where  a  motor  vehicle  is  housed  and  cared  for."  To  be 
such,  the  place  need  not  be  apart  from  other  buildings, 
though  that  may  be  the  more  common  and  appropriate  way. 
If  the  "place"  be  in  a  ^*lean-to,"  attached  to  another  build- 
ing, as  a  barn  or  comcrib,  constructed  for  the  purpose,  or 
having  been  erected  as  set  apart  for  the  housing  of  the 
automobile,  it  is,  none  the  less,  a  "garage,"  within  the 
meaning  of  that  word  in  either  language.  In  French,  the 
word  has  reference  to  the  place  of  keeping  wagons  and 
other  vehicles  of  transportation,  as  well  as  automobiles: 
but  in  English,  it  appears  to  have  been  restricted  to  motor 
vehicles. 

The  automobile  in  question  was  kept  in  the  front  end 
of  a  lean-to  16  feet  wide  and  26  feet  long,  attached  to  plain- 
tiff's barn.  By  its  side  was  kept  a  buggy,  and  there  was  a 
'fence  or  partition  back  of  it,  to  separate  the  vehicles  from 

the  stock.    As  to  the  automobile,  this  was  a 

4.  insubancb:      "private   garage,"    within   the   meaning   of 

i»  re  loca-       that  expression  found  in   the  application. 

tlOD   of 

property.  Moreover,  the  insurer  was  advised  as  to  the 

kind  of  place  in  which  the  automobile  was 
being  kept.  Plaintiff  testified  that  he  told  the  agent  who 
filled  out  the  blanks  in  the  application  that  the  automobile 
wasikept  in  "a  shed  that  joined  onto  the  barn,"  and  the 
agent's  Inemory  was  that  the  applicant  "said  the  car  was 
usually  kept  in  a  shed,  I  think  he  termed  it,  near  the  barn.'' 
Apparently,  the  agent  was  not  certain  of  the  precise  words 
used;  and,  as  the  plaintiff's  version  harmonizes  with  the 
facts,  and  is  the  more  probable,  we  are  inclined  to  the  con- 
clusion that  the  insured  told  the  agent  that  the  car  was 
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kept  in  a  shed  that  joined  onto  the  barn.  If  so,  the  com- 
pany, having  accepted  the  premium  and  issued  the  policy 
with  knowledge  of  the  place  where  the  automobile  was  kept, 
must  be  deemed  to  have  waived  any  misstatement  with  ref- 
erence to  its  locality.  See  Key  v.  Des  Moines  Ins.  Co,,  77 
Iowa  174,  and  other  like  cases,  too  numerous  for  citation. 

The  defenses  interposed  are  without  merit.  The  evi- 
dence left  no  doubt  as  to  the  identity  of  the  automobile 
insured,  nor  was  it  such  as  to  warrant  any  other  conclusion 

than  that  the  loss  was  through  no  fault  on 

5.  iNSDRANCE :       tho  part  of  the  insured.    The  proof  failed  to 

of  insured.        show  excessive  valuation,  or  any  bad  faith 

on  the  part  of  the  insured.  If  he  were  neg- 
ligent, that  would  not  constitute  a  defense.  Nash  v.  Amer- 
ican Ins.  Co.,  188  Iowa  127.  The  inspector  of  defendant 
seems  to  have  been  oversusceptible  to  suspicions,  and  in- 
clined to  "see  things."  We  are  satisfied  that  he  erred  in 
concluding  that  the  automobile  was  eciuipped  with  six, 
instead -of  four,  cylinders;  that  the  serial  number  was  on 
the  right  side  of  the  engine,  instead  of  the  left  side;  that 
the  number  was  94402,  instead  of  94A02,  found  on  the  left 
side  of  the  engine;  and  that  a  number  had  been  chiseled  off 
either  side;  and  in  saying  that  the  insured  had  told  him 
he  obtained  the  automobile  from  a  person  in  Illinois,  in- 
stead, as  was  conclusively  proven,  from  one  Mercer,  living 
at  or  near  Chariton.  It  is  likely  that  these  mistakes  led 
to  the  interposition  of  defenses  unsupported  by  the  evidence. 

The  decree  of  the  district  court  is — Affirmed, 

Weaver,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 
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State  op  Iowa,  Appellee,  v.  Fred  N.  Wilson,  Appellant. 

OBHHNAIi  ULW:     Setting  Veirdlct  ABide.     A  verdict  on  conflicti&g: 

1  evidence  muat  stand,  unless  it  clearly  appears  that  such  ver- 
dict is  contrary  to  the  weight  of  the  evidence.  So  held  on  the 
issue  of  agency  in  an  embezzlement  charge. 

BMBBZZT»FiMFiyT ;     Tender  as  Barrtng  Prosecution.    One  charged 

2  with  embezzleoient  may  not  bar  prosecution  by  making  a  ten- 
der after  indictment. 

KMBTtyiyiTiTaWKNT:     Bvldence  of  Other  Oflemses.    On  the  trial  of  an 
8    indictment  for  embezzlement,  evidence  of  other  acts  of  embez- 
zlement by  the  accused  may  properly  be  received  for  the  sole 
purpose  of  throwing  light  on  the  motive  and  intent  of  the  ac- 
cused in  the  transaction  on  trial. 

Appeal   from   Lucas   District   Court. — C.    W.    Vermilion^ 

Judge. 

October  20,  1920. 

Dbf^endant  was  indicted  for  larceny  by  embezzlement. 
It  was  charged  that  defendant,  as  agent  for  Frank  Youtsey 
and  Anna  B.  Youtsey,  embezzled  |2,525.35.  Defendant  was 
tried  and  convicted,  and  appeals. — Affirmed. 

Hickman  d  Wells,  for  appellant. 

H.  M.  Havner,  Attorney  General,  F.  G.  Davidson,  As- 
sistant Attorney  General,  C.  F.  Wennerstrum,  County  At- 
torney, and  D.  W.  Bates,  for  appellee. 

Arthur,  J. — Defendant  was  engaged  in  the  real  estate 
and  loan  business  at  Chariton,  Iowa,,  during  the  years  1917 
and  1918,  and  he  was  correspondent  for  the  Union  Central 

Life    Insurance    Company    of    Cincinnati, 

^'  LAw^'^^aet-       Ohio,  soliciting  farm  loans  in  Lucas  County 

a8°de^^*^*^*       through  the  firm  of  George  M.  Van  Evera 

&  Company,  of  Des  Moines,  state  agents  for 


1058  Statb  v.  Wilson  [189  Iowa 

said  insurance  company.  At  the  solicitation  of  defendant. 
Anna  B.  Youtsey  and  Frank  Youtsey,  lier  husband,  since 
deceased,  applied  for  loans  from  said  insurance  company 
through  George  M.  Van  Evera  &  Company,  state  agents; 
and  one  loan  was  obtained  for  |10,500,  one  for  |3,500,  and 
another  for  $2,^0.  Three  mortgages  were  executed,  to 
8e<?ure  these  three  loans,  upon  three  farms  in  Lucas  County, 
belonging  to  Anna  B.  Youtsey.  The  last  loan  of  f 2,500  is 
the  one  out  of  which  the  charge  of  embezzlement  grew. 
There  was  some  delay  in  completing  the  abstract  of  title 
to  the  land  included  in  the  $2,500  loan,  and,  when  the 
money  was  paid  over,  on  April  10,  1918,  it  included  the 
interest  up  to  that  date,  and  was  in  the  amount  of  |2,525.85. 
This  money  was  paid  to  defendant  by  a  draft  dated  April 
10,  1918,  made  payable  to  him,  and  was  i*eceived  and  de- 
posited by  him  to  his  account  at  the  State  Savings  Bank  of 
Chariton,  on  the  11th  day  of  April,  1918,  less  the  sum  of 
|910,  which  Wilson  took  in  cash  with  him  from  the  bank. 
Claim  is  made  by  the  defendant  that  he  took  this  $910  in 
cash  out  of  the  proceeds  of  the  draft  in  compliance  with  the 
request  of  Anna  B.  Youtsey  that  he  keep  the  same  out  and 
hand  it  over  to  her,  and  he  claipis  that  he  did  pay  it  over 
to  her,  and  that  she  signed  a  receipt  for  the  same.  This 
is  a.  disputed  matter.  Anna  B.  Youtsey  says,  as  a  Avitnes.Sy 
that  he  did  not  pay  this  $910  to  her.  and  that  she  did  not 
sign  a  receipt  for  same. 

It  is  a  fact  undisputed  that  defendant  received  the 
money  on  the  $2,500  loan:  that  is,  $2,500  plus  the  accu- 
mulated interest,  making  $2,525.35.  Defendant  claims  that 
Anna  B.  Youtsey  owed  him  one  per  cent  commission,  or 
$165:  that  she  owed  him  $160  commission  for  selling  some 
land  for  her;  that  she  owed  him  $72.75  for  expense  on  her 
abstract  of  title  of  the  land  mortgage;  and  that,  after  de- 
ducting from  the  $2,525.35  which  he  received,  the  $910  which 
lie  paid  her,  commission  of  $165,  and  $160  commission  for 
selling  the  land,  and  $72.75  expense  on  abstract,  there  was 
left  in  his  hands,  due  Anna  B.  Youtsey,  a  balance  of 
'  $1,217.60. 
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Defendant  claims  that,  on  October  23,  1919,  after  indict- 
ment  and  before  trial,  he  tendered  and  oflPered  to  paj  to 
Anna  B.  Youtsey  the  sum  of  Jl,217.60,  with  interest  thereon 
from  thfe  time  he  received  it  at  6  per  cent,  in  the  total  snm 
of  11,330.95,  bnt  that  she  refused  to  receive  that  amount, 
and  demanded  the  payment  of  the  entire  |2,525.35.  It  ap- 
pears that  the  defendant  did  make  a  verbal  offer  to  pay 
over  to  Anna  B.  Youtsey  |1,217.60,  with  interest  thereon 
at  6  per  cent  while  he  had  it,  that  being  the  balance,  as 
he  claims,  of  her  money  in  his  hands,  after  deducting  from 
the  amount  he  received  |910,  which  he  claims  he  paid  her, 
his  commissions,  and  expense  in  perfecting  her  abstract. 
There  is  no  evidence  that  defendant  made  an  actual  tender 
of  that  amount  of  money,  or  any  other  amount.  His  offer 
was  a  verbal  offer  only,  and,  at  the  time  he  made  the  offer, 
he  said  that  he  had  the  money  on  deposit,  and  held  certifi- 
cates of  deposit  therefor,  issued  by  the  Iowa  Loan  &  Trust 
Company  of  lies  Moines,  and  that  certain  other  certificates 
had  been  issued  to  him  by  a  bank  at  Indianola.    That  de- 

• 

fendant  had  the  money  he  claimed  to  have  on  deposit  in 
these  banks,  is  disputed.  An  officer  of  the  Iowa  Loan  & 
Trust  Company,  also  the  cashier  of  the  Indianola  Banking 
Company,  and  the  cashier  of  the  First  National  Bank  or 
Indianola,  all  testified  tha.t  no  draft  had  ever  been  Issued 
to  Frcfd  N.  Wilson,  nor  had  any  certificate  of  deposit  been 
issued  to  him,  as  claimed  by  him  in  his  testimony. 

The  principal  questions  involved  in  this  case  are  whether 
or  not  Pred  N.  Wilson  was  the  agent  of  the  Youtsey s,  and 
whether  the  claimed  tender  made  by  defendant  to  Anna  B. 
Youtsey  of  $1,217.60,  and  interest  thereon,  was  sufficient  to 
bar  a  prosecution  for  embezzlement.  The  errors  relied  upon 
for  reversal  relate  to  these  two  matter;^-  that  is,  that  the 
evidence  is  insufficient  to  sustain  tlie  verdict,  because  it 
fails  to  show  that  defendant  was,  in  fact,  the  agent  of 
Anna  B.  Youtsey  in  applying  for  and  receiving  the  $2,500 
loan;  and  that  the  tender  which  defendant  claims  he  made 
to  Anna  B.  %Youtsey  was  sufficient  to  bar  this  prosecution. 
The  question  of  whether  defendant  was  the  agent  of  Anna 
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B,  Youtsey  is  one  of  fact,  and  was  submitted  to  and  passed 
upon  by  the  jury.  This  court  will  not  interfere  with  such 
finding,  unless  clearly  contrary  to  the  weight  of  the  evidence. 
State  V,  Pingely  128  Iowa  515 ;  State  v.  Tomlinson^  11  loAva 
401;  State  r.  Wise,  83  Iowa  596;  State  v.  Sullivan,  156  Iowa 
603,  607;  State  r.  Elliott,  15  Iowa  72. 

We  have  examined  carefully  the  testimony  of  the  de- 
fendant  bearing  upon  the  question  of  whether  the  defendant 
was  the  agent  of  Anna  B.  Youtsey  or. not.  It  is  an  un- 
disputed fact  that  defendant  sought  to  secure  loans,  aggre- 
gating $16,500,  for  Anna  B.  Youtsey  and  her  husband. 
Wilson,  the  defendant,  was  to  receive  one  per  cent  commis- 
sion.  Defendant  was  also  correspondent  for  the  Union 
Central  Life  Insurance  Company.  All  his  transactions 
were  direictly  with  George  M.  Van  Evera  Si  Company,  of 
Des  Moines,  who  were  state  agents  for  the  insurance  com- 
pany. The  first  loan  secured  was  for  $10,500 ;  the  second 
loan  was  for  $3,500 ;  and  the  third  for  $2,500.  The  $10,500 
loan  was  obtained,  and  the  transaction  fully  closed.  The 
$3,500  loan  was  obtained,  and  the  Youtseys  receivM  the 
money  on  it.  At  the  time  of  the  trial,  Anna  B.  Youtsey 
had  received  all  the  money  on  account  of  the  loans  nego- 
tiated, except  the  last  loan,  for  $2,500.  She  did  not  receive 
any  part  of  that  loan,  unless  it  is  the  $910  which  defendant 
claims  he  paid  her  in  currerfcy,  but  which  Anna  B.  Youtsey 
claims  she  did  not  receive.  Defendant  had  in  his  possession 
application  for  the  $2,500  loan,  and  he  also  had  in  his 
possession  the  notes  for  the  $2,500  loan,  and  the  mortgage 
to  secure  the  payment  therefor.  The  application  for  the 
loan,  the  notes  for  $2,500,  and  the  mortgage,  purport  to 
have  been  signed  by  Anna  B.  Youtsey  and  her  husband. 
Defendant  also  had  in  his  possession  an  order,  addressed  to 
George  M.  Van  ^era  &  Company,  directing  them  to  turn 
over  to  defendant  the  proceeds  of  the  $2,500  loan,  and  this 
order  purports  to  have  been  signed  by  Anna  B.  Youtsey  and 
her  husband.  At  the  time  of  the  trial,  Frank  Youtsey,  the 
husband,  was  dead.  Anna  B.  Youtsey,  as  a  witness,  denied 
having  signed  the  application,  for  the  loan,  and  also  denied 
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having  signed  the  order  to  turn  over  to  defendant  the  pro- 
ceeds of  the  loan.  Whether  defendant,  Fred  N.  Wilson,  was 
the  agent  of  the  Youtseys  or  not,  was  a  question  of  fact  for 
the  jury,  and  was  dependent  upon  whether  the  name  of 
Anna  B.  Youtsey,  appearing  on  the  application  and  on  the 
order,  is  the  genuine  signature  of  Anna  B.  Youtsey  or  not. 
If  the  application  and  the  order  in  question  were  signed  by 
Anna  B.  Y'outsey,  then  Fred  X.  Wilson,  defendant,  was  the 
appointed  agent.  Hence,  the  proof  of  agency  depends  upon 
the  genuineness  of  these  signatures. 

H.  H.  Van  Evera,  as  an  expert,  testified  that  the  signa- 
tures  are  the  genuine  signatures  of  Anna  B.  Youtsey. 
Against  the  testimony  of  H.  H.  Van  Evera  is  the  testimony 
of  Anna  B.  Youtsey,  that  the  signatures  appearing  on  the 
applicati(Hi  and  order  are  not  hers.  The  application  and 
order  were  in  evidence  before  the  jury.  A  conceded  signa- 
ture of  Anna  B.  Yontsey's  was  also  in  evidence  before  the 
jury,  so  that  comparison  could  be  made  by  the  jury,  as  pro- 
vided in  Section  4620  of  the  Code : 

"Evidence  respecting  handwriting  niay  l)e  given  by  ex- 
perts^ by  comparison,  or  by  comparison  by  the  jury,  with 
writings  ot  the  same  person  which  are  proved  to  be 
genuine.'' 

On  motion  for  a  new  trial,  the  court  refused  to  disturb 
the  finding  of  the  jury. 

In  State  v,  Elliott,  15  Iowa  72,  79,  this  court  said : 

"And  while  we  recognize  the  duty  of  the  court  to  inter- 
fere with  an  unjust  verdict,  it  should,  nevertheless.,  be  well 
satisfied,  when  the  testimony  is  conflicting,  of  its  insuffi- 
ciency to  convince  the  judgment,  reason,  and  conscience  of 
the  triers,  before  setting  aside  the  conclusion  arrived  at,  as 
it  must  be  presumed,  after  the  requisite  patient  thought 
and  attention.  And  especially  is  this  so  when  the  court 
below  has  refused  to  disturb  such  verdict." 

In  view  of  the  conflict  in  the  testimony  in  regard  to 
the  signatures,  this  court  will  not  disturb  the  finding  made 
by  the  jury. 

It  may  further  be  remarked  that  the  defendant  himself, 
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OB  the  witness  stand,  made  no  attempt  to  say  that  he  was 
not  the  agent  of  Anna  B.  Youtsey.  In  fact,  we  think  he  at 
least  tacitly  admitted  that  he  was,  when  he  claimed  that 
he  had  tendered  her  the  amount  of  mbnev  that  was  due  her. 
We  next  come  to  consider  the  matter  of  tender  which 
the  defendant  claims  he  made  to  Anna  B.  Youtsey,  and 
whether  such  claimed  tender  was  sufficient  to  bar  prose- 
cution. 
2.  kmbbzzlb-  Section  48-lJ^  of  the  Code  provides : 

ment:    ten-  ^ 

der  as  "In  a  prosccution  under  the  preceding 

proBceution.       section  [the  embezzlement  section],  it  shall 

be  no  defense  that  such  officer,  agent,  clerk, 
servant,  collector,  attorney  at  law  or  othef  person  was  en- 
titled to  a  commission  or  compensation  out  of  such  money 
or  property  as  compensation  or  commission  for  collecting 
or  receiving  the  same  for  or  on  behalf  of  the  owner  thereof. 
It  shall  be  lawful  for  such  agent,  clerk,  servant,  attorney  at 
law,  collector  or  other  person  to  retain  his  reasonable  com- 
pensation or  collection  fee  for  collecting  or  receiving  the 
same,  but  no  attorney  at  law  may  retain  any  money  or 
property  as  compensation,  or  as  money  and  property  on 
which  he  has  an  attorney's  lien,  after  the  filing  of  a  bond 
as  provided  for  in  regard  to  such  liens." 

It  does  not  appear  from  the  record  that  the  defendant 
made  an  actual,  lawful  tender  of  the  |2,525.35.  or  fany  part 
of  it,  to  Anna  B.  Youtsey.  But  perhaps  she  waived  his 
making  lawful  tender  by  refusing  to  accept  his  oral  offer 
to  pay  to  her  that  araouht,  less  what  he  claims  she  owed 
him  in  the  way  of  commissions,  and  the  f910  which  he 
claimed  he  had  paid  to  her.  However  that  may  be,,  the  trial 
court  gave  to  the  jury  as  favorable  instruction  as  the  de- 
fendant was  entitled  to,  covering  that  matter: 

"If  you  find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant,  as  agent  for  Frank  Youtsey  and 
Anna  B.  Youtsey,  received  the  money  in  question,  or  some 
thfereof,  and  that  he  unlawfully  and  fraudulently  converted 
said  money,  or  some  thereof,  to  his  own  use,  without  the 
consent  of  the  owners,  then  it  would  be  no  defense  that, 


Oct  1920]      Coleman  v.  Iowa  R.  L.  &  P.  Co.  1068 

after  the  return  of  the  indictment  herein,  he  tendered  or 
offered  to  pay  said  amount  of  money,  or  some  part  thereof, 
to  said  Anna  B.  Youtsey,  if  he  did. 

"But  if  you  do  not  find  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  unlawfully  and;  fraud- 
ulently converted  said  money,  or  some  thereof,  to  his  own 
use,  or  if  you  find  that  defendant  was,  at  all  times  prior 
to  indictment,  ready,  able,  and  willing  to  settle  with  owners 
of  said  money,  and  to  pay  to  the  owner  or  owners  thereof 
an  amount  equal  to  the  balance  of  the  amount  so  received 
by  the  defendant  as  suth  agent,  if  any,  after  deducting  the 
aggregate  of  claims  the  defendant  had,  or  in  good  faith 
claimed  to  have,  against  the  owners  thereof,  or  one  of  them, 
for  commissions  or  money  paid  out  for  or  to  said  owners, 
or  one  of  them,  he  would  not  be  guilty  of  embezzlement,  and 
you  should  acquit  him."  , 

Testimony  was  admitted,  over  objection  of  defendant, 
of  other  acts  of  embezzlement  or  fraudulent  convei^sion,  as 
bearing  on  defendant's  motive  in  converting  the  money  in 

this  case.  This  is  assigned  as  error.  By 
3.  Embezzle-         proper     instruction,     this    testimonv     waa 

MENT :    evl-  V  • 

dence  of  strictly  limited  to  show  motive,  and  it  was 

ttther   of- 
fenses, not  error  to  receive  it.    State  v,  Boggs,  16<> 

Iowa  452. 

The  judgment  is — Affirmed. 

*  * 

Weaver,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 


Alice   M.   Coleman,,  Administratrix,   Appellant,   v.   Iowa 
Railway   Light  &  Power  Companv,  Appellee. 

VUSJkXytSQt:  Variance — Surplus  Allegation  in  re  Nefi^igence.  No 
fatal  variance  is  presented  by  alleging  that  a  public  utility  com- 
pany, in  response  to  a  request  from  deceased  for  electrical  cur- 
rent, (1)  erected  the  poles  and  strung  the  wires  in  the  public 
highway  to  deceased's  residence,  (2)  installed  a  transformer  in 
connection  with  said  poles  and  wires,    (3)   owned  said  poles. 
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wirls,  and  transformer,  and  (4)  bo  negrlisrently  maintained  said 
electrical  appliances  as  to  cause  the  death  of  deceased,  and  by 
proving  the  first,  second,  and  fourth  allegations  and,  in  lieu  of 
the  third  allegation,  proving  that  the  deceased  defrayed  the 
cost  of  all  said  appliances;  the  record  failing  to  show  that  de- 
ceased was  charged  with  any  duty  to  maintain  said  poles,  wires, 
or  transformer. 

Appeal  from  Linn  District  Court, — Milo  P.  Smith,  Judge. 

Jut.Y  6,  1920. 

Rbhearing  Denied  October  23,  1920. 

Action  to  recover  damages  for  death.  Directed  verdict 
for  the  defendant.  Plaintiff  appeaJs.  Opinion  states  the 
facts. — Reversed. 

Samuel  A.  Anderson,  J,  E,  Holmes,  and  Voris  dc  Haas, 
for  appellant. 

John  A.  Reed,  William  Smyth,  and  Barnes,  Chamber- 
lain d  Hanzlik,  for  appellee. 

Gaynor,  J. — This  action  is  brought  by  the  administra- 
trix of  the  estate  of  one  Charles  Coleman.  Tn  the  action, 
the  plaintiff  seeks  to  recover  damages  on  account  of  his 
death^  which,  she  asserts,  was  caused  by  the  negligent  and 
wrongful  acts  of  the  defendant.  She  charges  that  the  de- 
fendant is  a  corporation,  with  its  principal  place  of  busi- 
ness in  Cedar  Rapids,  Iowa;  that,  at  the  time  of  the  acci- 
dent which  resulted  in  the  death  of  decedent,  and  for  a 
long  time  prior  thereto,  it  was  engaged  in  the  business  of 
furnishing  electricity  for  light  and  power  to  various  homes 
and  pftices  of  business  in  the  state;  that,  to  effectuate  the 
purpose,  it  had  constructed  and  was  keeping  and  maintain- 
ing poles  along  the  public  highways  of  the  state,  and  kept 
and  maintained  electric  wires  strung  upon  these  poles;  that 
these  wires  so  strung  were  designed  to  convey  electricity 
to  those  who  desired  it  for  consumption.    The  plaintiff  re 
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cites  that  a  string  of  poles  belonging  to  the  defendant,  and 
being  a  part  of  the  poles  above  referred  to,  were  set  abont 
150  feet  apart  in  the  highway;  that  one  of  the  poles  was 
placed  in  front  of  the  residence  of  deceased,  and  another 
about  150  feet  to  the  south;  that  the  defendant,  at  and 
prior  to  said  injury,  kept^  had,  and  maintained,  strung 
along  said  poles  and  extending  therefrom  for  a  long  dis- 
tance,, two  electric  wires,  known  as  **high  tension"  wires, 
and  fastened  and  hung  to  and  between  said  poles  at  a  dis- 
tance of  about  one  foot  apart,  and  parallel  with  each  other ; 
that,  during  all  the  time,  and  particularly  at  the  time  of 
the  accident,  a  current  of  electricity  was  carried  and  per- 
mitted by  the  defendant  to  pass  along  and  through  these 
two  high  tension  wires,  carrying  a  current  of  about  2,200 
voltage  or  volts;  that  it  also  kept  and  maintained  upon 
said  poles  two  "service"  wires,  hung  parallel  with  the  high 
tension  wires,  hung  one  on  either  side  of  the  high  tension 
wires,  one  towards  the  deceased's  home,  one  about  one  foot 
from  the  high  tension  wire,  the  other  on  the  opposite  side 
of  the  two  high  tension  wires^  about  the  same  distance 
therefrom;  that,  on  the  top  of  the  pole  opposite  plain tiflP's 
home,  an  instrument  was  installed  by  the  defendant  com- 
pany known  as  a  "transformer,"  built  and  constructed  and 
designed  to  permit  the  taking  from  the  passing  current  on 
the  high  tension  wires  a  certain  fixed  voltage  of  electricity 
into  the  residence  of  deceased,  for  the  use  of  deceased  and 
his  family;  that  connection  was  so  made  to  and  with  the 
transformer  as  to  cause  and  permit  only  110  volts  to  pass 
through  and  along  over  the  service  wires  into  the  residence, 
and  into  the  cellar  or  basement,  there  to  be  connected  with 
appliances  so  designed  as  to  permit  and  enable  deceased 
and  his  family  to  make^  use  of  the  electricity ;  that  the  de- 
ceased had  purchased  and  was  using  for  this  purpose,  an 
extension  or  drop  cord,  known  as  an  electric  cord,  equipped 
with  plugs,  one  of  which  •^'as  designed  to  be  inserted  into  a 
receptacle  iii  the  basement  of  the  home,  and  the  other  end 
^jva«  connected  ynih  a  washing  machine,  so  that  electricity 
passing  through   said   service  wire  would  be  transferred 
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into  and  through  said  washing  machine/  and  afford  power 
for  the  operation  of  the  same;  that  this  cord  was  prox)erly 
strung  and  maintained. 

The  plaintiff  further  states'  that,  on  or  about  the  27th 
day  of  May,  1918,  and  about  half  past  1  o'clock  in  the  after- 
noon, deceased  was  in  the  act  of  carrying  said  (extension  or 
drop  cord  in  the  basement;  that,  in  so  walking  from  the 
basement,  he  permitted  the  wire  to  .trail  out  behind  him, 
holding  the  wire  as  it  trailcfd ;  that,  while  he  was  so  doing, 
a  tremendous  electric  shock  passed  from  the  said  wire  into 
his  body,  causing  his  death.    The  plaintiff  cliarges  that  the 
two  high  tension  wires  and  the  two  service  wires  were  hung 
between  said  poles  so  loosely  that,  at  the  central  point  be- 
tween the  poles  upon  which  the  wires   were  huiig,  they 
sagged  or  hung  down  at  least  three  feet  below  the  point  of 
attachment  on  the  pole,  and  were  so-  strung  and  kept  and 
maintained  there  that  there  wa»  at  all  times  present  im- 
minent danger  that  one  oi^  both  of  said  wires  would  be 
blown  or  moved  by  the  wind  so  as  to  cause  one  or  both  of 
said  service  wires  to  come  in  contact  and  entangled  with 
and  wrapped  around  the  high  tension  wires,  and  thus  to 
permit  the  heavy  voltage  on  the  high  tension  wires  to  pass 
along  and  through  both  of  said  service  wires  into  the  ap- 
pliances in  deceased'6  residence;  that  they  not  only  per- 
mitted these  wires  to  be  and  remain  sagged,  but  so  placed 
and  maintained  them  that  they  would  and  did  come  in 
contact  with  certain  trees  and  the  limbs  of  certain  trees 
standing  out  at  that  point ;  that,  on  account  of  the  blowing 
and  swaying  of  the  limbs  of  the  trees,  there  w'as  at  all  times 
danger  and  likelihood  that  the  high  tension  wires  and  the 
service  wires  would  be  brought  together  and  entangled  by 
the  movement  of  the  limbs  and  by  the  force  of  the  wind; 
that  it  was  practicable  and  feasible  for  said  high  tension 
wires  to  be  so  strung,  fastened,  and  located  between  the 
poles  that  they  could  not  and  would  not  come  in  contact 
with  each  other,  and  would  not  wrap  around  each  other 
or  entangle;  that  defendant  knew  that  it  was  essential  and 
necessary  for  the*  reasonable  safety  and  protection  of  de- 
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ceased  and  his  family,  while  engaged  in  using  electricity, 
that  said  wires  be  so  strung,  kept,  and  maintained. as  to 
prevent  their  coming  in  contact  with  each  other,  or  being 
wrapped  around  each  other  or  entangled,  and  knew  that 
it  was  extremely  dangerous  to  the  deceased  and  his  family 
to  have  said  wires  kept,  strung,  and  maintained  so  as  to' 
peormit  them  to  come  in  contact  one  with  the  other,  or  be- 
come entangled  and  wrapped  around  each  other ;  that,  not* 
withstanding  this,  the  defendant  carelessly,  negligently, 
and  wrongfully  caused  and  permitted  said  wires  to  be.  so 
loosely  strung/  kept,  and  maintained  as  to  peiinit  one  of 
said  service  wires  and  one  of  said  high  tension  wires  to 
come  in  contact  with  the  other,  and  to  become  entangled 
and  wrapped  around  each  other,  and  carelessly  and  'wrong- 
fully failed  to  have,  keep^  or  maintain  said  \\dres  in  a 
reasonably  safe  and  proper  condition  for  use,  and  care- 
lessly, negligently,  and  wrongfully  so  strung,  located,  kept, 
and  maintained  said  service  wires  and  high  tension  wires 
as  to  permit  them  to  come  in  contact  with  the  limbs  of 
trees,  and  failed  to  warn  plaintiff  of  the  dangers  incident 
to  the  condition  there  created  and  maintained ;  that,  on 
account  of  the  high  voltage  parried'  on  said  high  tejision 
wires,  reasonable  care  for  the  protection  of  its  customers, 
Including  the  deceased,  required  that  the  insulation  should 
be  of  such  thickness  and  quality  and  character  as  to  pre- 
vent transferring  electricity  from  the  high  tension  wires 
to  the  service  wires,  in  case  the  same,  for  any  reason,  be- 
came entangled  or  TiTapped  around  each  other,  or  for  any 
reason  came  in  contact  with  each  other ;  that  the  insulation 
of  the  high  tension  wires  was  insufficient  in  quantity*  or 
thickness  o;*  quality  to  render  the  same,  under  such  cirr 
cuHLStances,  reasonably  saf ei  or  proper  for  use. 

It  is  the  contention  of  the  plaintiff  that  the  death  of  the. 
deceased  was  traceable  directly  to  the  negligent  manner,  in 
which  the  wires  were  strong,  kept,  and  maintained  by  the., 
defendant;  that,  by  reason  of  the.  manner  in  which;  they; 
were  strung,  kept,  and  maintained,  the  service  wires  came  . 
in  contact  with  the  high  tension  wires,  thereby  throwing 
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into  the  service  wires  the  high  voltage  carried  on  the  high 
tension  wires,  and  through  the  service  wii'es  into  the  resi- 
dence of  the  plaintiff  and  into  the  home  of  the  deceased, 
causing  his  death. 

The  defense  was  a  general  denial. 

The  cause  was  tried  to  a  jury ;  and,  at  the  conclusion  of 
the  evidence,  the  court  directed  a  verdict  for  the  defend- 
ant ;  and  from  this,  plaintiff  appeals. 

The  only  question  submitted  to  us  for  determination  is 
whether  or  not,  under  the  issues  tendered  by  the  plaintiff 
and  the  evidence  offered  by  her  in  support  of  these  issues, 
she  made  a  case  for  the  jury. 

At  the  conclusion  of  the  evidence,  the  defendant  made 
the  following  motion  for  a  directed  verdict,,  and  rested  its 
right  to  a  directed  verdict  upon  the  claims  therein  made: 

(1)  That  the  testimony  shows  without  conflict  that 
the  defendant  was  not  the  owner  of  the  line  through  which 
plaintiff's  decedent  received  the  injuries  that  caused  his 
death. 

(2)  That,  upon  the  issues  tendered,  there  is  no  compe- 
tent evidence  to  support  a  verdict  in  plaintiff's  favor,  if 
one  should  be  returned  by  the  jury. 

(3)  The  evidence  shows  without  conflict  that  the  plain- 
tiff's decedent  was  the  owner  of  the  electric  line  over 
which  the  charge  of  electricity  passed  that  caused  the 
death,  and  that  the  defendant  was  in  no  way  responsible 
for  the  negligence,  if  any,  charged  in  the  petition. 

The  argument  here  proceeds  upon  the  same  ground  as 
that  upon  which,  we  take  it,  the  motion  was  sustained.  The 
motion  was  sustained  generally-  We  are  not  informed  by 
this  record  as  to  the  particular  ground  upon  which  the 
court  concluded  that  the  plaintiff  had  made  no  case  for  the 
jury. 

To  properly  dispose  of  this  contention,  it  is  necessary 
that  we  examine  the  pleadings,  to  ascertain  what  the  real 
claim  is  on  which  plaintiff  bases  her  right  to  recover.  What 
is  the  negligence  charged?  What  is  the  theory  developed 
by  her  pleading  upon  which  she  bases  the  defendant's  lia- 
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bility?  What  facts  are  alleged  sh'oMing  to  th*  court  the 
negligence  upon  which  liability  is  predicated?  What  is  it 
charged  that  the  defendant  did,  or  omitted  to  do,  which, 
under  the  law,  creates  liability?  What  is  the  proof  offered 
which  tends  to  sustain  the  claim  of  the  petition  that  the 
defendant  did,  or  omitted  to  do,  something  charged  against 
it  as  actionable  negligence? 

It  seems  to  be  the  contention  of  the  defendant  that, 
inasmuch  as  plaintiff  alleged  that  the  defendant  was  the 
owner  of  these  wires  and  poles  over  which  the  electricity 
wajs  conducted  into  her  home,  she  cannot  recover  unless  she 
affirmatively  proves  that  these  poles  and  wires  were  the 
property  of  the  defendant  at  the  time  of  the  doing,  or  omit- 
ting to  do,  the  things  charged  as  negligence.  It  will  be 
noted  from  a  recitation  of  plaintiff's  claim  that  she  says 
that  the  poles  belonged  to  the  defendant;  that  upon  these 
poles  the  defendant  kept  and  maintained  and  strung  the 
electric  wires  over  which  it  is  claimed  the  electricity  was 
carried,  both  through  the  high  tension  and  the  service  ^ires. 
It  is  claimed  that,  because  the  evidence  fails  to  show  that 
these  poles  belonged  to  the  defendant,  because  the  evidence 
affirmatively  shows  that  these  poles  were  paid  for  by  the 
deceased,  and  that  the  extension  wires  that  carried  the 
electricity  into  his  home  were  paid  for  by  the  deceased,  the 
plaintiff  has  failed  to  establish  the  gravamen  of  her  com- 
plaint. It  is  assumed  that,  because  of  this  allegation,  her 
right  to  recover  must  depend  upon  proof  of  this  allegation. 
It  is  assumed  that  the  Showing  is  such,  touching  the  owner- 
ship of  the  poles  and  the  service  wires  connecting  the  cur- 
rent with  the  plaintiff's  home,  that  there  was  no  duty  on 
the  defendant  to  construct  or  maintain  the  line,  and  no 
duty  to  inspect  the  line  to  ascertain  whether  the  current 
which  it  was  sending  into  plaintiff's  home  could  be  sent 
with  safety  to  its  occupants.  It  is  true  that  this  record 
shows  that  the  poles  were  paid  for  by  the  deceased.  It  is 
true  that  the  record  shows  that  the  extension  wires  that 
carried  the  electricity  into  plaintiff's  home  were  paid  for 
by  the  deceased.     It  is  true  that  the  transformer  referred 
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to  by  the  plaiatiff,  though  furnished  by  the  defendant,  wa^ 
paid  for  by  the  deceased.  We  may  assume  this  to  be  a  fact; 
but  does  this  sum  up  and  end  the  controversy?  It  appears 
that  the  defendant  is  engaged  in  furnishing  electricity  to 
its  consumers  throughout  the  state;  that  to  this  end  it 
erected  a  line  of  poles  along  the  public  highways,  and  es- 
pecially a  line  of  poles  extending  from  this  city  to  what  is 
known  in  the  record  as  the  "Country  Club,"  a  distance  of 
about  a  mile  and  a  quarter.  It  appears  that  the  deceased 
desired  to  connect  with  defendant's  plant,  for"  the  purpose 
of  securing  light  and  power :  that  he  made  written  applica- 
tion to  the  defendant  therefor,  in  substantially  these  words ; 

"Feb.  12,  1917. 

"The  ui^dersigned,  C.  Coleman,  hereby  requests  the  Iowa 
Railway  &  Light  Company  to  supply  electric  lighting 
services  to  his  premises.  The  consumer  agrees  to  accept 
and  pay  for  such  service  monthly  from  date  service  begins 
at  the  regular  schedule  rates  charged  by  the  company." 

It  also  appears  that  it  was  under  this  application  that 
the  services  were  rendered.  It  appea'rs  that,  at  that  time, 
poles  had  been  erected  along  the  public  highway  between 
the  defendant's  plant  and  the  Country  Club,  and  that  it  was 
serving  the  Country  Club  with  electricity;  that  the  Coun- 
try Club  paid  the  expense  of  these  poles  and  wires,  but 
that  the  defendant  put  them  up;  that  various  connections 

4 

were  made  to  various  houses  between  the  defendant's  plant  * 
and  the  Country  Club;  that  the  defendant  built  the  line  of. 
electric  poles  and  wires  running  from  this  plaintiff's  home 
to  the  Country  Club ;  that  the  electricity  was  manufactured, 
furnished,  and  sent  out  by  the  defendant,  and  it  collected 
from  the  various  consumers,  including  the  Colemans,  for 
the  sen'ices  so  rendered ;  that  the  road  and  the  line  of  poles 
to  the  Country  Club  extended  north  from  defendant's 
plant;  that  the  road  that  passed  deceased's  home  ran  east 
and  west  in  front  of  the  house;  that  this  east  and  west  road 
extends  to  the  Country  Club;  that,  upon  the  application 
of  the  plaintiff.,  hereinbefore  set  out,  the  company  put  up  the 
two  poles  and  strung  the  two  high  tension  wires  to  the  pole 


Oct.  1920]      Coleman  v.  Iowa  R.  L.  &  P.  Co.  1071 

in  front  of  the  Coleman  house,  and  it  put  them  there  for 
the  purpose  of  serving  the  Coleman  place  alone;  that  the 
coinpany  furnished  the  poles  and  put  them  up,  but  charged 
the  cost  to  Coleman.  The  company  bought  the  poles, 
erected  the  poles,  strung  the  wires  on,  but  charged  this  to 
ColemaiL    All  that  Coleman  paid  for  was  the  material. 

The  defendant's  local  manager  testified: 

"The  company  bought  the  poles  and  brought  them  out, 
but  charged  them  to  Coleman.  The  company  took  the  wires 
out  there.  Coleman  paid  for  the  material.  The  company 
built  the  line  in  front  of  the  house.  Because  of  the  expense, 
it  was  charged  up  to  Coleman,  and  he  paid  the  defendant 
for  it.  There  were  two  high  tension  \^ires,  carrying  2,200 
voltage.  When  we  put  up  these  poles  for  Coleman,  we  put 
up  a  transformer,  through  which  110  volts  were  conveyed 
to  the  CiOleman  house.  The  transformer  was  adjusted  so 
as  to  serve  Coleman  with  110  volts.  When  Coleman  made 
application  for  service,  our  men  did  the  work.  There  were 
iiot  any  primary  wires  leading  to  Coleman's  house,  at  the 
time  he  asked  for  electricity.  They  had  to  be  put  up.  and 
they  were  put  up.  We  had  to  put  up  poles.  We  had  to  put 
up  primary  wires.  We  didn't  have  to  put  up  connecting 
wires,  extending  from  the  poles  to  the  house.  He  might 
have  had  someone  else  do  that.  I  don't  know  who  did  it. 
In  order  to  run  wires  from  the  poles  to  the  house,  connec- 
tion would  have  to  be  made  with  the  transformer.  Our 
men  put  up  the  transformer." 

He  was  asked  this  question : 

"Did  Coleman  make  any  arrangements  with  the  defend- 
ant comp6,ny  to  do  anything  for  him  in  putting  in  the  line 
between  his  house  and  the  Country  Club  high  tension  line, 
except  to  furnish  him  material  and  to  furnish  him*  work 
or  labor  to  put  up  the  line?  A.  That  is  all.  He  paid  the 
company  for  doing  the  work  at  that  time  a  little  over  $50.'* 

He  further  testified : 

"When  Coleman  asked  me  to  furnish  electricitv  in  his 
house,  by  putting  in  the  application  hereinbefore  referred 
to,  I  put  his  application  on  file.    That  means  for  our  fore- 


1072  Coleman  v.  Iowa  R.  L.  &  P.  Co.      [189  Iowa 

man  to  do  the  work.  That  means  to  get  the  service  out 
there.  I  supposed  that  my  men  proceeded  under  the  ap- 
plication so  filed  to  do  whatever  was  necessary  to  accom- 
plish the  purpose  called  for  by  the  application.  When  the 
application  comes  in«  the  foreman  takes  the  application, 
and  is  supposed  to  do  the  work  that  is  necessary  to  make 
the  connection.  I  would  not  know  the  details.  I  know  the 
result.  I  know  what  all  was  done.  When  this  application 
of  Coleman's  was  put  on  file,  my  foreman  started  to  work 
to  bring  about  the  result  sought.  He  would  have  to  get 
the  wires  up;  he  had  to  put  up  the  transformer;  and  my 
foreman  did  the  work.  I  turned  it  over  to  him.  The  mate- 
rial that  was  used  in  building  the  line  between  Coleman's 
house  and  the  Country  Club  was  billed  to  Coleman  from 
this  office." 

It  is  conceded  that  the  poles  and  lines  in  front  of  the 
home  of  the  deceased,  over  which  the  electricity  was  taken 
and  carried  into  the  home,  were  in  the  public  highway. 

Negligence,  to  be  actionable,  involves  the  failure  to 
discharge  some  duty  to  the  complaining  party,  whether  that 
duty  be  legal  or  contractual.  It  is  the  doing  or  omitting 
to  do  something  concerning  which  he  owed  a  duty,  which  a 
reasonably  prudent  and  cautious  man  would  not  do  or  omit 
to  do,  under  like  circumstances.  Where  a  duty  to  do  or  not 
to  do  exists,  and  that  duty  is  neglected,  and  injury  results, 
actionable  n^ligence  arises.  When  one  predicates  liability 
on  a  charge  that  the  party  complained  of  did  or  omitted 
to  do  a  particular  thing  which  it  was  his  duty  not  to  do  or 
not  to  omit  to  do,  and  says  that  the  omission  results  in 
injury,  he  cannot  recover,  unless  he  affirmatively  shows  the 
duty  charged,  and  its  omission.  Or,  in  other  words,  he 
cannot  predicate  liability  upon  failure  to  discharge  one 
duty,  and  recover  on  proof  of  a  failure  to  discharge  some 
other  duty,  though  the  other  duty  may  be  as  binding  as  the 
one  charged.  The  proof  must  correspond  to  the  allegation 
made,  and  be  confined  to  the  point  in  issue.  This  is  the 
basis  of  the  thought  upon  which  the  court  proceeded,  in 
holding  that  plaintiff  bad  not  made  a  case.    The  theory  of 
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the  court  was  evidently  that,  inasmuch  as  the  plaintiff  had 
alleged  that  the  defendant  was  the  owner  of  the  poles  and 
wires,  the  duty  to  erect  them  and  maintain  them  in  a  safe 
condition  was  only  an  incident  of  that  ownership,,  and  the 
defendant  could  not  be  liable  until  it  was  made  affirma- 
tively to  appear  that  the  condition  existed  out  of  which  the 
duty  arose ;  that  the  fact  alleged  was  the  basis  of  the  duty 
violated,  and,  the  fact  not  being  true,  the  duty  did  not 
arise,  and,  there  being  no  duty,  it  followed  logically  that 
there  could  be  no  negligence  predicated  on  failure  to  dis- 
charge it.  It  is  true  that  the  plaintiff  alleged  ownership, 
but  that  is  not  all  that  the  plaintiff  alleged.  She  alleged 
that  deceased  requested  the  defendant  to  furnish  the  elec- 
tricity; that  the  defendant  knew  at  that  time  that  the 
means  by  which  electricity  2ould  be  supplied  had  not  been 
furnished;  that  it  undertook  to  furnish  the  means  for 
transporting  the  electricity  to  the  deceased's  home;  that 
it  erected  the  poles  and  strung  the  wires;  that  it  did  this 
uegligently;  that  it  was  its  duty  not  to  do  this  in  that 
way.  All  this  is  charged  in  the  petition.  It  did  undertake 
to  furnish  electricity  over  the  poles  and  wires  as  it  erected 
them.  Its  duty,  then,  was  to  see  that  the  poles  and  wires 
were  erected  in  a  reasonably  safe  way  for  the  doing  of  the 
act  which  it  undertook  to  do.  When  it  undertook  to  erect 
these  poles  and  string  these  wires,  and  over  them  to  furnish 
plaintiff  the  use  of  this  dangerous  agency,  it  assumed  a 
duty  to  the  plaintiff  to  see  that  the  appliances  erected,  by 
which  and  over  which  it  undertook  to  furnish  him  this 
agency,  were  in  such  condition  as  to  make  it  reasonably 
safe  for  him  to  receive  the  dangerous  agency  in  his  home, 
and  to  see  that  it  was  furnished  to  him  in  such  a  way  as 
not  to  unreasonably  imperil  his  safety  in  receiving  the 
thing.  While  the  general  rule  contended  for  by  the  de- 
fendant is  true,  that  the  plaintiff  cannot  present  her  case 
upon  one  theory jj  try  it  upon  that  theory,  and  recover  upon 
another  theory,  it  is  also  true,  under  our  theory  of  pleading 
and  our  practice,  that  plaintiff  is  not  required  to  prove  ev- 
ery fact  alleged  by  her  in  her  petition,  in  order  to  be  en- 
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titled  to  recover.  If  the  allegations  of  the  pleading  are 
snch  that  it  discloses  a  fair  duty  neglected,  resulting  in 
injury,  and  the  Injury  is  traceable  to  that  failure  to  dis- 
charge that  duty,  a  case  is  made,  notwithstanding  the  fact 
that  other  facts  may  be  alleged  out  of  which  other  duties 
might  arise,  and  upon  which  negligence  might  be  pred- 
icated.   As  said  in  Russell  v.  Holder,  116  Iowa  188: 

"PlaintiflF  was  only  bound  to  prove  so  much  of  the  mat- 
ter alleged  as  was  necessary  to  make  out  his  ca.use  of 
action." 

See,  also,  Luttermann  v.  Romey,  143  Iowa  233 ;  Watnon 
x\  Mississippi  River  Power  Co.,  174  Iowa  23.  If  the  plain- 
tiff in  her  petition  has  alleged — and  we  think  she  did— facts 
showing  a  legal  duty  existing^n  the  part  of  the  defendant 
company  towards  her  deceased,  in  the  manner  of  erecting 
and  constructing  these  poles  and  wires  over  which  it  was 
intended  to  furnish  her  husband  with  electricity,  and  that 
they  were  negligent  in  the  manner  in  which  they  arranged 
the  wires,  and  this  negligence  was  the  proximate  cause  of 
his  death,  she  has  made  out  a  prima-facie  case.  Kanz  r.  J, 
Neils  Lhr.  Co.,  (Minn.)   131  N.  W.  643. 

We  cannot  construe  this  petition  to  make  it  appear  that 
the  sole  contention  of  the  plaintiff  was  that  the  defendant 
was  the  o\nier  of  these  poles  and  wires;  that  out  of  this, 
and  this  alone,  arose  the  duty  to  see  that  they  were  kept 
and  maintained  in  reasonably  safe  condition ;  and  that  this 
failure  was  the  proximate  cause  of  the  injury.  The  allega- 
tions of  her  petition  are  that  the  wires  were  strung  loosely 
by  the  defendant ;  strung  so  loosely  that  the  elements,  oper- 
ating upon  them,  caused  the  service  wires  Ijo  come  in  con- 
tact with  the  high  tension  ^ires,  and  thereby  carry  a  heavy 
voltage  of  electricity  into  the  liome  of  the  deceased.  She 
further  claimed  that  the  defendant  carelessly  caused  and 
permitted  the  wires  to  be  so  loosely  strung,  kept,  and  main- 
tained that  they  were  liable  to  become  entangled  with  the 
limbs  of  the  trees  through  which  they  passed,  and  thereby 
cause  danger;  and  that  this  did  cause  the  injury  complained 
of.    The  argument  of  the  defendant  proceeds  upon  the  the- 
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ory  that  these  poles  and  wires  belonged  to  the  deceased; 
that  they  were  there  at  his  instance  and  request ;  that  they 
were  there  for  his  use;  that  he  had  supervision  and  control 
of  them;  tljat  it  was  his  duty  to  see  that  they  were  not 
loosely  strung,  and  were  kept  and  maintained  so  as  not  to 
l^ecpm^  entaAgled  with,  the  lugh  tension  wires ;  thiit  it  was 
the.  duty  of  the  deceased  to  maintain  the  structure  in  proper 
coBdition. 

'  Even  though  it  he  i^aid  that  the  wires  and  poles  be- 
longed to  deceased,  the  defendant  undertook  to  erect  them, 
and  to  plax?e  them  in  position  to  give  service.  When  it 
assumed  that  work,  there  was  involved  in  it  a  duty  to  see 
that  reasonable  care  was  exercised  to  place  them  in  such 
juxtaposition,  one  with  the, other,  that  the  evils  that  all 
the  evidence  sho^s  might  reasonably  be  expected  to  result 
from  the  coming  in  contact,  might  be  avoided,  and  that  the 
consumer  might  not  lie  unnecessarily  and  negligenlly  ex- 
posed to  the  hazard  of  the  thing  which  the  defendant  under- 
took to  do.  There  is  nothing  in  this  record  that  shows  that 
the  plaintiff  owed  any  duty  to  superintend  the  construction 
of  these  wires,  or  to  see  that  they  were  kept  in  reasonably 
safe  condition.  That  duty  all  rested  on  the  defendant.  It 
rested  because  it  assumed  to  perform  that  duty,  and  to 
give  the  deceased  the  service  for  which  he  had  petitioned, 
and  for  which  he  paid. 

We  do  not  enter  into  a  consideration  of  the  merits  of 
this  case.  We  think  the  record  presents  a  fair  question  for 
the  jury,  and  we  think  the  court  erred  in  directing  a  verdict 
for  the  defendant.  Its  action  in  so  doing  is,  therefore, — 
Reversed. 

Wkavkb,  C.  J.,  Ladd  aaad  Sitcvens,  J  J.,  concur. 


r  • 
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C.  W.  Nelson,  Appellee,  v.  S.  R.  Robinson  et  al.,  Appellants. 

IiAin)IiOBD  AND  TENANT:     Option  to  Purchase — Bpecial  ABsass- 

1  niMits.  A  lessee  in  a  long-time  lease,  who  acquires  an  option 
to  purchase,  and  thereby  to  terminate  the  lease,  must,  on  exer- 
cising the  option,  assume  the  payment  of  special  assessments 
for  improvements  which  were  not  within  the  contemplation  of 
the  parties  when  the  lease  and  option  contract  were  entered 
into. 

DEEDS:     Assumption  of  Unpaid  Special  Assessments.    One  who  has 

2  given  the  tenant  the  option  to  purchase  the  leased  premises  at 
a  specified  time  during  the  term  of  the  lease,  is  under  no  ob- 
ligation, on  the  exercise  of  the  option,  to  pay  special  assess- 
ments for  improvements  which  were  not  within  the  contem- 
platien  of  the  parties  when  the  option  was  granted. 

MUNICIPAL  CORPOBATIONS:     Special  Assessments — Presmnption 

3  in  re  Enhancement  of  Value.  Principle  recognized  that  a 
special  assessment  is  presumed  to  enhance  the  value  of  the 
property  to  the  extent  of  the  legal  assessment. 

SPECmo     PEBFOBMANOB:    Noncontemplated     Special     Assess- 

4  ments.  A  written  contract  giving  a  tenant  the  right  to  pur- 
chase the  leased  premises  at  a  specified  time  during  the  term 
will  not  be  so  specifically  enforced  as  to  require  the  owner  of 
the  property  to  pay  special  assessments  for  Improvements 
which  were  not  within  the  contemplation,  of  the  parties  when 
the  right  to  purchase  was  granted. 

Appeal  from  Marshall  District  Court. — »Tames  W.  Willbtit, 

Judge. 

JrLY  6,  1920. 

Rehearinc.  Denied  October  23,  1920. 

Action  in  equity,  brought  to  specifically  enforce  tlie 
following  provisions  made  in  a  lease  between  plaintiff  and 
defendant : 
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"It  is  further  agreed  that  the  lessee  shall  have  the  option 
and  privilege  of  purchasing  said  property  at  the  price  of 
f8,000,  July  1,  1918,  at  which  time,  should  he  exercise  the 
option  to  purchase,  the  lease  shall  terminate." 

It  appears  that,  since  the  lease  was  executed,  the  prop- 
erty has  been  improved  by  the  city,  by  the  putting  in  of 
paving,  sidewalks,  and  sewers.  The  court  decreed  plaintiff 
entitled  to  the  property,  free  and  clear  of  liens  created  by 
special  assessments  made  for  these  improvements,  upon  the 
payment  of  the  price  stipulated  in  the  contract.  Opinion 
states  the  facts. — Reversed. 

Bayhurn  d  Lyman,  for  appellants. 

E.  N,  Farher,  for  appellee. 

Gaynor,  J. — This  is  an  action  for  a  decree  of  specific 
performance  of  a  written  contract  to  convey  land.  The 
facts  upon  which  the  right  to  a  specific  performance  is 

based,  are  substantially  as  follows: 
1-  J*^^"*^^?  On  and  prior  to  the  22d  day  of  May, 

tr^nrcSl^.     1^^^'  ^^®  Carney,  of  Cook  County,  Illinois, 
Selsminte!"        "^^^  ^^^  oTiTier  of  Lots  7,  8,  9,  11,  and  12  in 

Block  8  in  Anson's  First  Addition  to  the 
town  of  Marshalltown,  Iowa.  On  that  day,  he  entered  into 
a  written  contract  with  one  J.  H.  Mineah,  in  which  he 
agreed  to  sell  and  convey  to  him  the  lots  aforesaid,  at  the 
agreed  price  of  f 6,000.  In  this  contract  was  the  following 
stipulation : 

"It  is  further  understood  and  agreed  that  the  party  of 
the  second  part  [Mineah]  shall  pay  all  taxes  and  assess- 
ments now  due  or  which  may  hereafter  he  assessed  against 
the  property,  with  the  further  statement  that  the  premises 
are  free  and  clear  from  all  liens,  incumbrances  except  the 
taxes  for  1907." 

This  contract  was  assigned  in  writing  to  the  defendant 
Robinson  on  the  22d  day  of  March,  1912,  for  a  consideration 
of  f 5,500.     This  was  the  condition  of  defendant's  title  at 
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the  time  the  contract  sought  to  be  enforced  in  this  action 
was  entered  into.  The  contraxjt  here  sought  to  be  enforced 
was  the  usual  form  of  lea^e.  In  it  Robinson  leased,  to 
plaintiff  the  premises  in  question  for  a  term  of  10  years, 
to  wit,  from  the  1st  day  of  July,  1913,  until  noon  of  the  1st 
d^y  Qf  July,  1923,  at  a  monthly  rental  of  f  75  per  month,  to 
be  paid  in.advaiice.    This  lease  contained  this  provision: 

"Lessee  [being  the  plaintiff]  shall  have  the  optirm  and 
privilege  of  purchasing  said  lots  at  the  price  of  If8,000  on 
the  1st  day  of  July,  1918,  at  which  time  should  he  exercise 
the  option  to  purchase  the  lease  shall  terminate/' 

The  plaintiff  entered  into  the  possession  of  the  premises, 
and  made  valuable  improvements  upon  the  same,  anti  paid 
all  the  rents  required  of  him  to  be  paid  under  said  lease 
until  the  1st  day  of  July,  1918.  On  that  day,  he  notified 
the  defendant  in  writing  that  he  had  elected  to  accept  and 
exercise  the  option  and  privilege  given  him  in  the  lease, 
and. offered  and  tendered  to  the  defendant  the  ^8,0100  stipu- 
lated, therein.  This  was  refused  by  the  defendant,  and  Xhui 
action  is  brought  to  require  him  to  specifically  perfonn,  and 
convey  the  land  to  the  plaintiff,  for  the  said  sum  of  |8,00<). 

After  the  making  of  ^aid  lease,  and  on  the  23d  day  of 
September,  1915,  Carney  conveyed  to  the  defendant  the 
property  in  question  by  warranty  deed,  the  consideration 
named  being  $0,000.  This  was  u^ade  in  fulfillment  of  th^ 
cop,tract  hereinbefore  refien^d  to,  entered  into  between 
Cj).r;iey  and  Mineah,  and  assigned  to  the  defendant.  In  this 
deed  it  was  provided  **that  the  same  is  sold  subject  to  all 
taxes  and  assessments  which  may  be  a  lien  against  the 
property,"  all  of  which  the  purchaser,  Robinson,  assumetl, 
and  agreed  to  pay.  It  appears  that,  bet%veen  the.  making 
of  said  lease  aiid  acceptance  of  the  option,  street  pave- 
ments were  put  in,  sewers,  constructed,  and  sidewalks  built 
by  the  city  of  Marshalltown  on  streets  adjoining  these  lots, 
and  the  lots  were  duly  assessed  for  benefits  on  account 
thereof  made,  as  follows:  October  26,  1910,  for  the  sewer, 
approximately  ?5()5,  part  of  which  has  been  paid  by  Robin- 
son since  that  date;  for  paving  on  Uailroad  Street  adjoin- 
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ing  the  lots,  approximately  f 860 ;  for  paving  on  First  Street 
adjoining  said  lots,  against  Lots  7,  8,  and  9.,  each  |194.69, 
part  of  which  has  been  paid ;  for  sidewalks  in  front  of  Lots 
9  and  12,  on  Lot  9,  |103.07,  and  on  Lot  12,  If  151. 12. 

On  the  trial  of  the  case,  it  was  practically  conceded  that 
plaititiff  was  entitled  to  a  specific  performance  of  his  con- 
tract, and  was  entitled  to  have  conveyed  to  him  the  title 

to  the  lots  in  controversy.  The  only  qnes- 
2.  Deeds:   as-       tion    now   ajoTlnd    which    the    controversy 

sumption  ot 

unpaid  centers  is  the  duty  of  the  plaintiff  to  accept 

assessments.       title   subject  to  existing  liens  for  special 

assessments  so  made.  On  the  trial,  the 
defendant  tendered  the  plaintiff  a  good  and  sufficient 
warranty  deed,  subject  only  to  the  unpaid  special  assess- 
ments. This  deed  was  refused  by  the  plaintiff.  The  only 
question,  therefore,  which  this  case  calls  upon  us  to  deter- 
mine is  whether  or  not  this  deed  is  a  sufficient  compliance 
with  the  covenants  of  the  defendant  under  his  lease,  and 
whether  it  should  not  have  ended  the  controversy  between 
the  parties.  If  the  tender  is  all  that  plaintiff  is  entitled  to, 
under  the  facts  in  this  case,  then  the  defendant  has  tendered 
performance  of  all  the  obligations  he  assumed  in  the  lease, 
and  the  case  should  terminate  here.  The  evidence  tends 
to  show — and  we  think  does  show — that  the  actual  value 
of  the  property,  at  the  time  the  lease  was  entered  into,  was 
about    $5,500;    that    the    property    was    practically    un- 

t  ■  ' 

improved;  that,^  since  then,  the  plaintiff  has  put  valuable 
improvements  upon  the  land ;  that  he  placed  these  improve- 
ments upon  the  property  in  reliance  upon  the  optional 
agreement  given  in  the  lease;  that,  at  the  time  the  lease 
was  entered  into,  the  reasonable  rental  value  of  the  prop- 
erty did  not  exceed  ?25  a  mouth ;  that  the  plaintiff  agreed 
to  and  accepted  the  lease  because  of  this  optional  provision 
that  he  might  purchase  it  at  a  stipulated  time  at  a  stipu- 
lated price.  This  lea*se  extended  over  10  years.  Marshall- 
town  was  a  city  of  about  15,000,  surrounded  by  a  fertile 
and  productive  country.  Xo  doubt  the  parties  had  in  mind, 
at  the  time,  that,  at  the  expiration  of  the  lease,  whether  it 
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terminated  upon  acceptance  of  the  option  or  whether  it 
terminated  at  the  expiration  of  the  10  years  provided  in 
the  lease,  the  rental  value  would  be  far  in  excess  of  the 
then  rental  value.  No  doubt  the  agreement  to  pay 
f8,000  was  made  in  anticipation  of  the  development  and 
building  up  of  the  city,  and  especially  of  that  portion  of 
the  city,  and  the  rise  in  value  of  the  lease  on  account 
thereof.  The  plaintiff  stipulated  with  the  defendant  to  pay 
him  from  |2,000  to  J2,500  raoi'e,  on  the  1st  day  of  July^ 
1918,  than  the  property  was  actually  worth  at  the  time  the 
lease  was  entered  into.  At  the  time  the  lease  was  entered 
into,  many  of  the  streets  of  Marshalltown  had  been  paved, 
and  paving  had  been  laid  on  Center  Street,  adjoining  the 
property  in  controversy  on  the  west.  There  is  a  reason 
for  believing  that  the  parties  did  not  contemplate,  at  the 
time,  that  the  improvements  in  controversy  would  be  made 
during  the  Ufe  of  the  option.  The  necessity  for  this  paving 
seems  to  have  come  out  of  conditions  that  came  into  exist- 
ence after  the  lease  was  made.  The  same  may  be  said  of  the 
storm  sewer  and  of  the  sidewalks.  The  laying  of  this  pav- 
ing, the  building  of  these  sidewalks,  and  the  construction 
of  the  sewer,  were  not  matters  over  which  the  parties  to 
this  contract  had  any  control.  Neither  can  be  held  to  have 
anticipated  that  these  improvements  would  be  made  with- 
in the  time  limited  for  acceptance  of  the  option.  The 
necessity  for  these  improvements  and  the  time  when  they 
should  be  made,  rested  in  the  sound  discretion  of  the  city, 
to  be  exercised  according  to  the  public  needs,  as  the  years 
developed  them.  The  improvements  in  controversy  here 
were  directed  by  the  city  council,,  and  assessments  were 
made  according  to  special  benefits  assumed  to  have  been 
conferred  upon  this  property  by  their  action.  The  improve- 
ments, so  far  as  the  parties  to  this  suit  were  concerned, 
were  compulsory;  and  we  cannot  say  from  this  record,  or 
from  anything  tliat  this  record  discloses,  that  these  im- 
provements were  anticipated,  at  the  time  the  agreement 
to  convey  was  entered  into.  Of  course,  in  a  general  way, 
we  must  recognize  the  fact  that  the  citizens  of  these  grow- 
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ing  cities  in  Iowa,  owning  property  within  their  limits,  do 
expect  and  anticipate  that  public  improvements  of  the 
nature  here  under  consideration  will  be  made,  in  the 
interest  of  the  public,  by  the  public  authorities  of  the  city 
at  some  time.  But  the  character  of  the  property  and  its 
location,  the  character  and  size  of  the  town  at  the  time, 
the  previous  improvements  and  their  character,  must 
always  be  considered  in  determining  whether  or  not  parties 
contracting  for  the  sale  of  property  abutting  upon  the 
streets  anticipated  and  had  in  mind  specific  improvements 
of  that  character,  involving  the  property  subject  to  the 

contract.     The  theory  of  assessments  for 
^'  cobkJSl^''         special  benefits  is  that  the  property  itself 
specui  ^®  benefited  to  the  extent  of  tie  improve- 

mints  •  ment,  but  not  to  exceed  25  per  cent  of  the 

Jn*re°en^^       actual  valuc  of  the  property  to  be  affected. 
o?vaiueI'*  At  the  time  this  contract  was  entered  into, 

the  property  was  unimproved.  It  was,  no 
doubt,  desirable  property  for  the  purposes  to  which  plain- 
tiff desired  to  devote  it.  It  was  located  near  railway 
tracks.  If  these  improvements  had  not  been  made  by  the 
city,  the  plaintiff  would  be  entitled  to  a  decree  of  specific 
performance,  upon  the  payment  of  the  f8,000  stipulated 
in  the  lease,  even  though,  from  natural  causes,  the  property 
became  more  valuable.  By  the  action  of  the  city  in  plac- 
ing these  improvements,  we  must  assume  that  the  property 
had  been  benefited,  to  some  extent.  The  improvements  must 
be  paid  for,  or  the  property  confiscated  to  the  payment. 
The  proportionate  cost  of  the  paving,  according  to  benefits 
conferred,  must  be  borne  by  someone,  and  primarily  is 
charged  to  the  land^  but  is  actually  borne  by  the  owners 
of  the  land.  The  work  for  which  these  special  assessments 
were  made  was  a  permanent  improvement  to  this  land, 
which  now  the  plaintiff  seeks  to  take  under  his  contract 
at  a  price  stipulated  before  the  improvements  were  made; 
and  we  must  assume  that  the  improvements  have  added 
largely  to  the  value  of  the  land.*  The  equities  of  the  parties 
are   before   the    court    for    adjustment;    and    though,    or- 
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dinarily,  courts  of  equity  follow  the  contract,  and  will 
speciijically  enforce  the  pame,  yet  if,  by  reason  of  matters, 
over  which  neither  party  has  control,  it  becomes  unjust  or 
inequitable  to  enforce  the  same,  they  may  refuse  to  do  so^ 
We  do  not  mean  to  say  by  this  that  courts  of  equity  wilL 
refuse  toi  enforce  a  contract  because,  in  their  judgment, 
the  contract  is-  improvident,  or  because  one  party  or  the 
other  had  made  a  bad  bargain.  This  is  not  sufficient  to 
justify  refusal  to  specifically  perform.  Courts  of  equity 
will  not  undertake  to  make  contracts  for  parties  or  to 
revise  them.  Equity  recognizes,  as  the  law  does,'  that 
parties  are  entitled  to  the  benefits  of  their  contracts  and 
their  bargains.  But  bad  bargains  will  be  often  interfered 
with  by  courts  when  there  is  proof  of  fraud  or  deceit,  or 
the  taking  of  undue  advantage  of  another  because  of  in> 
firmities.  The  refusal  to  enforce  a  contract  specifically 
is  not  based,  then,  upo^  the  mere  ground  that  the  bargaiu 
is  improvident  or  unfair^  but  upon  the  fact  that  other  in- 
fluences have  worked  their  way  into  the  making  of  the  con- 
tract, which  show  that  one  or  the  other  has  been  cir- 
cumvented into  the  making  of  the  contract,  and  which 
render  it  inequitable  now  to  compel  him  to  abide  by  the 
terms,  and  perform  as  stipi^lated.  Here  we  have  no 
evidence  of  any  unfairness;  the  parties  dealt  at  arras' 
length ;  the  property  was  there,  and  known  to  each  party ; 
each  was  a  man  of  large  busii;iess  experience ;  and  each  was 
competent  to  take  care,  of  himself.  However  this  may  be, 
this  fact  is  true:  that  there  were  only  five  years  to  expire 
between  the  making  of  the  lease  and  the  right  to  exercise 
the  option.  We  cannot  say,  as  a  matter  of  fact  or  of  law, 
that  both  parties  anticipated  and  foresaw  that,  within 
tliat  time,  these  valuable  improvements  would  be  made  by 
the  city,  without  the  consent  of  eitlier  party  to  the  con-, 
tract,  which  improvements  would  enhance  the  value  of  the 
property  as  a  commercial  entity. 

We  do  not  deem  it  of  any  importance  in  the  disposition 
of  this  case  that  Robinson  made  no  objection  to  the  im- 
provements.    It  is  not  shown  that  there  was  any  ground 
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for  objection.  Nor  do  we  deem  it  in  any  way  a  controlling 
fact  that  he  accepted  the  benefit  of  the  seven-year  pro- 
tision  for  the  payment  of  the  assessment.  At  that  time, 
the  then  owner  of  the  land  was  called  upon  to  act.  The 
land  was  primarily  liable  for  the  payment  of  the  assess- 
ment. The  seven-year  waiver  added  nothing  to  the  burden, 
but  affordied  protection  against  immediate  confiscation. 

It  is  recognized  that  equity,  when  called  upon  to  specif- 
ically enforce  a  contract,  looks  keenly  to  see  whether  or 
not,  under  all  the  circumstances  disclosed  in  the  record, 

it  would  be  just  and  equitable  to  require 
4.  spbcipic  the  parties  to  specifically  perform.     True 

Perform-  ^  l  v    i. 

anch:  non-         that,  in  most  cases  which  have  come  to  the 

contem-  .  ,•  .  ,  .^  • 

plated  courts    in    which    specific    performance   is 

sesBments.  prayed  and  the  prayer  denied,  there  appar- 

ently existed  in  the  contract  some  ineiqual- 
ity  in  the  very  terms  of  the  contract  itself,  or  it  was  made 
to  appear  that  the  one  seeking  to  avoid  the  performance 
had  been  circumvented  in  some  way.  so  that  it  was  appar- 
ently unjust  and  unfair  to  require  the  contract  to  be 
specifically  performed  according  to  its  terms.  A  discretion, 
then,  is  lodged  in  the  conrt  of  equity  to  refuse  specific 
performance,  and  leave  the  parties  to  their  remedy  at  law 
for  damages  as  for  a  breach.  It  has  been  held  that  this 
same  discretion  exists  when  the  enforcement  of  the  con- 
tract has  become  inequitable,  through  subsequent  events  or 
collateral  circumstances.  These  are  but  expressions  of  a 
general  rule  applied  by  courts  of  equity,  in  an  effort  to 
work  but  substantial  justice  between  the  parties.  In  some 
cases,  courts  of  equity  have  refused  specific  performance 
of  a  legal  and  valid  contract,  because,  as  it  was  said,  it 
would  be  attended  with  great  loss  and  hardship  to  one  of 
the  partiies.  In  other  cases,  specific  performance  was  re- 
fused because  of  gross  inequality  and  improvidence  in  the 
(iontract  itself.  In  other  cases,  it  was  held  that  a  court  of 
equity  may  refuse  specific  performance  "notwithstanding 
contractual  obligation,  if  there  be  circumstances  render- 
ing it  inequitable  to  require  specific  performance  of  it;" 
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and  it  was  said  that  it  wa^  not  with  abstract  and  rigid 
law  that  equity  dealt,  but  with  principles  of  justice  and 
right,  which  the.  consciences  of  men  must  approve.  In 
Mansfield  v.  Sherman,  81  Me.  305  (17  Atl.  300),  the 
court  said : 

"However  strong,  clear,  and  emphatic  the  language  of 
the  contract,  however  plain  the  right  at  law,  if  a  specific 
performance  would,  for  any  reason,  cause  a  result  harsh, 
inequitable,  or  contrary  to  good  conscience,  the  court 
should  refuse  such  a  decree,  and  leave  the  parties  to  their 
remedy  at  law." 

We  have  nothing  in  this  record  that  would  justify  us  in 
saying  that.,  when  the  parties  entered  into  this  lease,  with 
this  optional  stipulation  in  it,  on  which  the  plaintiff  rests* 
his  claim  to  the  land,  eitlier  party  understood  or  foresaw 
that,  within  the  five-year  limitation  for  acceptance,  these 
improvements,  or  any  improvements  of  a  character  such 
as  those  Involved  here,  would  be  made,  to  the  great  advan- 
tage and  improvement  of  the  property  which  was  the  sub- 
ject of  the  contract.  We  do  not  think  that  it  was  in 
contemplation  of  the  parties  that,  so  far  as  public  improve- 
ments of  this  character  are  concerned,  these  improvements 
would  be  made  during  that  period  of  time,  and  before  the 
expiration  of  the  option,  and  we  do  not  believe  that  the 
parties,  in  contracting,  one  to  buy  and  the  other  to  sell, 
at  the  stipulated  sum,  on  the  date  when  the  option  should 
be  exercised^  had  in  contemplation  that  the  property  itself 
would  be  permanently  improved  or  enhanced  in  value. 

We  do  not  feel  that  we  can  add  anything  to  what  has 
been  heretofore  said  by  this  court  on  this  same  question 
in  King  v,  Raah,  123  Iowa  f>32,  and  Cornelius  v, 
Kromminga,  179  Iowa  712;  nor  do  we  find  anything  in  the 
facts  of  this  case  that  distinguishes  it  from  the  basic  facts 
in  those  cases,  or  that  would  justify  us  in  applying  any 
other  rule  than  that  applied  there  to  the  rights  of  the 
parties  litigant.  In  Cornelius  v.  Kromminga,  supra,  this 
court  said,  referring  to  a  state  of  facts  very  much  like  the 
ones  here: 
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"Nothing  is  taken  from  tlie  defendant  [the  purchaser] ; 
the  value  of  his  property  is  not  only  undiminished,  but  it 
is  presumably  increased  to  the  full  amount  of  the  assess- 
ment against  it:  and  we  think  there  is  no  sound  principle 
of  law  or  equity  which  will  permit  him  to  shift  the  natural 
and  proper  cost  of  this  increment  upon  the  plaintiff 
[the  seller]." 

See,  also,  Larson  v.  Smith,  174  Iowa  619. 

We  think,  therefore,  that  the  decree  of  the  court  was 
rightly  for  the  plaintiff,  but  that  the  title  given  in  fulfill- 
ment of  the  option  should  be  subject  to  all  the  liens  made 
for  improvements  undischarged  and  existing  at  the  time 
the  acceptance  was  made.  The  deed  made  by  the  defend- 
.ant  in  tender' is  a  waiver  of  any  claim  made  for  assess- 
ments heretofore  paid  by  the  defendant.  The  plaintiff, 
therefore,  should  take  the  land  subject  to  all  the  unpaid 
special  assessments  made  tor  paving,  sidewalks,  and 
sewers,  as  disclosed  in  this  record.  The  ca^e  is,  therefore, 
reversed,  and  decree  ordered  in  accordance  with  our  hold- 
ing here.  Plaintiff  may  have  a  decree  in  this  court,  if  he 
so  elect. — Reversed, 

Wbaveb,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 


J.  L.  Rhea,  Appellee,  v.  Addeb  Machine  Company, 

Appellant. 

PBINCIPAIi  AND  AG-BNT:  Commission  on  Sales — ^Exempting 
Clause.  >  A  principal  who,  reasonably  knowing  that  he  would 
be  unable  to  fill  orders,  contracts  to  pay  his  agent  (who  was 
without  such  knowledge)  a  commission  on  all  orders  obtained, 
wUl  not  be  relieved  of  his  obligation  by  ah  exempting  clause  in 
the  contract  that  no  commissions  will  be  claimed  **l>y  reason 
of  delay  in  filling  orders'* 

Appeal  from  Des  Moines  Municipal  Court. — W.  Q.  Bonnbr, 

Judge. 
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July  6,  1920. 


I   • 


Rehearing  Denied  October  23,  1920, 

BtJiT  for  commission  on  sales  of  adding  machines  re- 
salted  in  judgment  as  prayed.  The  defendant  appeals. — 
Afflrmed, 

Read  d  Read,  for  appellant. 

G.  H.  Wmans,  for  appellee. 

Ladd,  J. — On  April  2,  1917,  the  parties  hereto  entered 
into  a  contract  hy  the  terms  of  which  plaintiff  became  the 
exclusive  sales  agent  of  the  defendant,  "to  dispose  of  by 
lease  and  sale  tinder  the  company^s  regular  contracts  with 
customers,  Wales  Visible  Adding  and  Listing  Machines, 
as  now  are  or  may  be  manufactured  by  the  company," 
within  designated  counties.  In  pursuance  thereof,  plain- 
tiff obtained  an  order  from  the  Commercial  Savings  Bank 
of  Farragut,  Iowa,  for  a  Model  30  machine,  on  June  29, 
1917;  an  order  from  the  Farmers  &  Merchants  State  Bank 
of  Corydon,  July  25, 1917 ;  and  another  order  from  Hammill 
College,  Council  Bluffs,  three  days  later.  These  orders 
were  promptly  accepted,  and  commissions  credited  to 
plaintiff,  but  defendant  did  not  All  them.  The  first  was 
canceled  by  the  purchaser  on  March  25,  1918,  the  second 
about  January  1,,  1918,  and  the  third  in  the  fall  of  1917. 
Such  cancellations  were  acquiesced  in  by  defendant,  for 
that  it  was  unable  to  deliver  machines  such  as  were  sold. 
Suit  is  for  recovery  of  these  commissions*  The  defendant 
contends  that  it  is  relieved  of  liability  by  exemptions  there- 
from, contained  in  the  contract.  It  is  stipulated  therein 
that,  upon  receipt  of  an  order  which  is  accepted,  the  full 
amount  allowed  as  commission  was  to  be  entered  on  the 
company's  books  as  a  credit.  Paragraph  45  thereof  stipu- 
lates that: 

"In  case  the  purchaser  fails  to  pay  any  note  or  any  part 
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of  the  purchase  price  of  a  machine  end  your  commission 
on  the  machine  has  heen  paid  to  you  op  credited  to  your 
account,  the  commission  on  the  amount  unpaid  is  to  be 
charged  back  against  your  accouTit" 

Paragraph  46: 

"Such  credits  or  commissions  as  outlined  above,  when 
entered  in  your  account  on  the  books  of  the  company,  shall 
constitute  full  compensation  and  remuneration  for  your 
services  and  expenses." 

A  previous  paragraph,  23,  stipulated  that: 

"It  is  mutually  agreed  that  no  damages  or  commis- 
sions axe  to  be  claimed  by  reason  of  delays  in  filling  orders, 
or  should  accidents,  fire  or  strikes  occur,  or  other  causes 
beyond  our  control  arise." 

The  agent  also  agreed  to  "abide  by  all  the  decisions, 
rules,  and  regulations  of  the  company,  which  are  hereby 
made  a  part  of  this  contract." 

Paragraph  57  of  the  Decision  Book  contains  the 
following : 

"Where  in  the  interest  of  business  at  large  it  is  con- 
sidered by  the  company  advisable  not  to  enforce  collection 
on  account,  the  company  shall  accept  cancellation  of  the 
order  and  relieve  the  purchaser  of  any  responsibility  he 
has  assumed.  In  such  cases  the  same  commission  adjust- 
ment shall  be  made  as  though  the  cancellation  had  been 
accepted  with  the  consent  of  the  sales  manager." 

The  sole  question  is  whether  these  stipulations  relieved 
the  defendant  from  liability  for  commissions.  Manifestly, 
none  of  these  conditions  were  available,  save,  possibly, 
Paragraph  23,  relating  to  damages  or  commissions 
"claimed  by  reason  of  delays  in  filling  orders."  The 
trouble,  however,  was  deeper  than  the  mere  matter  of 
delays.  The  company  was  without  machines  such  as  it  era- 
ployed  plaintiff  to  obtain  orders  for,  and,  moreover,  it  ha^ 
not  perfected  its  device  for  their  manufacture.  Its  in- 
ability to  furnish  the  machines  appears  from  its  letter  of 
September  18,  1917,  addressed  to  the  Hammill  College  and 
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Business  Institute  of  Council  Bluffs,  Iowa,  in  which  it 
says: 

"Referring  to  your  kind  order  placed  with  us  for  one 
of  our  Model  30  Duplex  Subtracting  Machines,  we  beg  to 
inform  you  that  shipnient  was  being  prepared  when  our 
development  department  suggested  a  few  minor  changes 
in  the  mechanical  construction  of  this  machine.  Upon 
investigation  of  these  changes,,  it  was  found  that,  although 
being  simple  in  nature,  would  be  very  valuable  to  the 
service  and  life  of  the  macliiiie.  To  install  these  slight 
changes,  it  was  found  necessary  to  make  new  tools,  which, 
as  you  may  be  aware,  cannot  be  accomplished  in  a  few 
hours.  This  company  deemed  it  advisable,  in  the  interests 
of  both  customer  and  itself,  to  make  these  changes  effective 
without  delay,  feeling  that  the  customer  would  by  far  suffer 
the  inconvenience  of  waiting  a  little  while  longer  for  the 
delivery  of  a  machine  without  these  improvements." 

It  also  promised  delivery  "as  quickly  as  the  changes 
are  made."  We  understand  that  like  letters  were  mailed 
to  other  parties  purchasing  machines.  This  was  sent  out, 
notwithstanding  the  fact  that,  as  early  as  April  16,  1917, 
a  letter  addressed  "to  men  on  the  firing  line"  urged  the 
agents  to  do  their  best  in  obtaining  orders  for  Model  30 
machines.  As  early  as  September  1,  1917,  in  a  letter  to 
plaintiff,  the  defendant  advised  that  "we  have  no  means 
of  knowing  just  when  Model  30  machines  will  be  delivered 
to  those  sales  orders  now  pending  delivery j^"  and  requested 
that  no  further  orders  be  taken,  and  proceeded: 

"The  development  department  have  made  a  wonderful 
improvement  in  the  construction  of  Class  30  machines  and 
these  improvements  will  be  installed  in  all  Class  30 
machines  now  pending  delivery." 

It  is  plain  from  these  letters  that  the  company  had 
not  perfected  the  Model  30  machine,  and  there  is  no 
evidence  in  the  record  tending  to  show  that  the  machine 
was  ever  completed,  or  ever  ready  for  delivery.  In  entering 
into  the  contract,  plaintiff  had  the  right  to  assume  that 
the   company   then   had  or   could   manufacture   within   a 
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reasonable  time  what  it  employed  him  to  sell.  Nothing 
to  be  found  in  that  instrument  required  him  to  risk  its 
ability  to  furnish  sometime  the  goods  he  was  employed  to 
sell.  The  defendant's  lapse,  as  between  principal  and 
agent,  was  not  merely  in  delay,  but  in  its  inability  to  fur- 
nish for  purchasers  the  machines  which  it  had  employed 
plaintiff  to  sell,  and  which  he  did  sell.  Exemption  from  the 
company's  liability  for  this  breach  is  not  covered  by  any 
of  the  clauses  quoted ;  and  we  are  of  opinion  that  the  court 
did  not  err  in  so  ruling,  nor  in  finding  that  the  contract 
became  impossible  of  performance  by  defendant,  owing  to 
its  failure  to  perfect  the  machines  for  the  purchase  of  which 
the  orders  were  procured.  The  company  must  have  been 
aware  that  it  was  not  in  a  situation  to  furnish  Model  30 
when  the  contract  was  made,  though  it  intended  to  manu- 
facture machines  of  that  model,  and  may  do  so  yet.  Hav- 
ing undertaken*  something  that  might  be  difficult  of  per- 
formance, it  is  not  in  a  situation  to  complain.  Wernli  t\ 
Collins,  87  Iowa  548.  Moreover,  such  a  contingency  might 
reasonably  have  been  anticipated,  and  have  been  provided 
against,  and  the  absence  of  any  such  provision  warrants 
the  inference  that  the  obligation  of  defendant  was  intended 
to  be  absolute.  Mahaska  County  St.  Bank  v.  Brown,  159 
Iowa  577.  The  plaintiff  was  not  shown  to  have  had  knowl- 
edge of  these  facts,  and,  for  all  that  appears,  entered  into- 
the  agreement  in  reliance  on  defendant's  ability  to  perform. 
In  these  circumstances,  the  company  was  not  relieved  from 
liability  for  damages  consequent  on  its  subsequent  inability 
to  carry  out  its  undertaking.  See  13  Corpus  Juris  035 
et  seq. — Affirmed. 

Weaver,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 
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William  E.  G.  Saundbrs  et  al.,  Appellees,  v.  A.  S.  Stui/ts 
et  aL,  Appellees;  Wahkonsa  Investment  Company 

et  al.^  Appellants. 

BEOEIVEBS:  Bight  Acquired  by  Bidder.  A  bidder  at  a  receiver's 
sale  acquires  no  enforcible  right  until  his  bid  has  been  ac- 
cepted by  the  court.. 

Appeal  from  Winnebago  District  Court. — M.  F.  Edwards^ 

Judge* 

Max  11,  1920. 

Rhlhbaring  Denied  October  23,  1920. 

Appeal  from  the  action  of  the  district  court  in  refusing 
to  confirm  a  sale  made  by  its  receiver.  Opinion  states  the 
facts. — Affirmed. 

Kelleh^r,  Hanson  d  MiicheU,  for  appellants. 

E.  A.  d  W.  H.  Morling,  Gordon  d  Osmundson,  Scjincffy 
BlisSy  Witwer  d  Senneff,  and  Cosson  d  Clarke,  for  appellees. 

Gatnor,  J. — Prior  to  the  happening  of  the  matters 
involved  in  this  controversy,  the  defendants  Stults  had  con- 
tracted to  purchase  790  acres  of  land.  Finding  themselves 
unable  to  finance  tlie  purchase,  they  induced  the  plaintiffs, 
Saunders  and  the  two  Sopers„  to  do  so.  A  contract  was 
entered  into  between  these  parties,  by  the  terms  of  which 
the  land  was  to  be  sold,  and  the  sum  realized  divided  be- 
tween them,  in  proportion  to  the  interests  of  each,  as  fixed 
in  the  contract.  It  appears  that  a  sale  could  not  be  effected 
within  the  time  limited  by  the  contract,  and  a  disagree- 
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ment  arose  between  them  as  to  the  price  at  which  the  land 
should  be  sold.  Thereupon,  these  plaintiffs  brought  this 
action  to  terminate  the  joint  ajdventure,  a:nd  to  have  a 
receiver  appointed.  After  a  healing,  the  court  found  for 
the  plaintiffs,  and  appointed  a  receiver  in  the  person  of 
one  James  B.  Anderson.  Anderson  qualified,  and  gave  bond, 
and  entered  upon  his  duties  as  receiver.  The  decree  was 
rendered  in  October,  1918,  and  directed  this  receiver  to 
sell,  convey,  and  convert  into  money  all  real  estate  and  all 
personal  property  covered  by  the  joint  enterprise^  and  to 
do  this  as  speedily  as  might  be  without  sacrificing  the  prop- 
erty. As  to  the  real  estate,  the  receiver  was  directed  to 
sell  the  same  upon  siich  terms  ''as  are  customary  in  the 
locality  in  relation  to  real  estate  when  sold  in  like 
quantities  at  private  or  public  sale."  Thereafter,  the 
receiver  endeavored  to  interest  buyers  in  the  property,  from 
time  to  time.  The  receiver  fixed  the  price  at  f  135,  and 
undertook  to  secure  a  purchaser  at  that  price.  He  made 
diligent  effort  to  secure  a  purchaser.  There  is  no  complaint 
of  this.  On  or  about  May  26,  1919,  the  Wahkonsa  Invest- 
ment Company  and  Furlong  &  Brennan,  after  inspecting 
the  land,  submitted  a  bid  of  fl30.  On  May  31,  1919,  the 
receiver  accepted  the  bid  of  these  parties,  and  entered  into 
a  formal  written  contract  with  them,  in  which  he  agreed 
to  sell  and  convey  to  them  the  land  aforesaid  at  the  price 
of  fl30,  and  in  the  contract  they  bound  themselves  to  buy 
at  that  price,  and  to  pay  $10,000  down.  The  terms  upon 
which  the  Wahkonsa  people  were  to  purchase  the  property 
were  as  follows :  To  pay  for  said  land  the  sum  of  f  102,700, 
110,000  in  hand,  and  $30,000  in  cash  on  March  1,  1920;  to 
assume  mortgages  on  the  land,  amounting  to  $35,475;  and 
to  give  a  second  mortgage  on  the  land  of  $27,225,  the  second 
mortgage  to  bear  interest  at  the  rate  of  6  per  cent  per 
annum,  payable  annually  from  March  1,  1920.  Shortly 
after  this  contract  was  made,  the  receiver  prepared  a  report 
of  this  sale  for  submission  to  the  court.  The  report,  how- 
ever, was  not  filed.  Thereafter,  and  before  any  report  was 
made  to  the  court  of  the  sale  aforesaid,  the  First  &  Second 
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Mortgage  Corporation  of  Iowa  presented  a  bid  to  the 
receiver  of  fl45  per  acre,  with  payments  to  be  made  on 
terms  far  more  favorable  to  the  parties  interested  than  was 
provided  in  the  Wabkonsa  contract. 

On  the  21st  day  of  July,  1919,  the  receiver  filed  a  report, 
in  which  he  advised  the  court  of  the  sale  of  the  land  to  the 
Wabkonsa  people,  and  also  advised  the  court  of  the  offer 
made  by  the  mortgage  corporation,  and  requested  such 
action  by  the  court  on  his  report  as  might  be  just  and 
proper.  The  Wabkonsa  people  moved  for  a  confirmation 
of  the  sale  to  them.  Objections  were  filed  to  its  confirma- 
tion on  various  grounds,  among  which  were  that  the  sale 
price  was  far  less  than  the  actual  value  of  the  land,  and 
that  the  manner  and  times  of  payment  were  inequitable. 
After  hearing  was  had  upon  this  motion  and  the  objections 
thereto,  and  after  evidence  was  introduced,  the  court 
refused  confirmation  of  the  sale  to  the  Wabkonsa  people, 
and  directed  the  receiver  to  accept  the  bid  of  the  First  & 
See9nd  Mortgage  Company  on  the  terms  set  out  in  its  offer^ 
and  directed  the  receiver  to  enter  into  a  written  contract 
with  this  party  for  the  purchase  and  sale  of  the  land.  The 
Wabkonsa  Investment  Company  and  Furlong  &  Brennan 
appealed  from  this  action  of  the  court,  claiming  that  the 
sale  to  them  was  a  binding  sale;  that  they  acquired  an 
interest  in  the  land  under  the  sale;  that  the  court  should 
have  confirmed  the  sale;  and  that  it  erred  in  ordering' the 
contract  set  aside,  and  in  rec(^nizing  the  sale  to  other 
parties  on  bids  made  after  the  sale  to  them,  and  also  erred 
in  directing  the  receiver  to  accept  the  bid  of  the  First  & 
Second  Mortgage  Corporation. 

This  is  all  that  is  necessary  to  present  the  only  question 
that  is  here  for  our  consideration. 

The  contention  of  appellant  is: 

(1)  That  a  bidder  to  whom  property  has  been  knocked 
down  at  a  judicial  sale,  acquires  legal  rights  which'  are  to 
be  as  much  protected  and  enforced  as  are  the  rights  of  other 
purchasers,  and  that  the  court  erred  in  not  confirming  the 
contract  of  sale  made  with  appellants. 


_k^ 
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(2)  That  a  sncoessful  bidder  has  a  right  to  insist  that 
his  purchase  be  not  set  aside  by  the  court,  and  that  he  has 
a  right  to  a  conflrmation  of  the  same:  that  there  are  no 
facts  shown  impeaching  the  sale,  and  no  reason  why  the 
court  should  not  have  confirmed  the  same. 

(3)  That  inadequacy  of  price  which  is  not  gross  is  not 
sufficient  for  refusing  to  confirm  the  sale ;  that  the  fact  that 
more  was  offered  for  the  land  after  the  receiver  had  entered 
into  the  contract  with  these  appellants,  did  not  justify  the 
court  in  setting  aside  that  contract  and  refusing  to  confirm 
the  same. 

The  appellants'  contention  overlooks  material  facts: 
that  is,  that  the  receiver  was  simply  the  officer  or  agent  of 
the  court;  that  this  sale  was  not  a  completed  sale:  that 
it  WHS  not  in  the  power  of  the  receiver  to  make  a  completed 
sale  which  would  bind  the  court  to  its  confirmation ;  and 
that  those  who  buy  at  a  receiver's  sale,  such  as  we  have  in 
this  case,  take  with  knowledge  of  the  fact  that  the  contract 
of  sale  is  not  binding  on  the  receiver  until  the.  same  is  pre- 
sented to  the  court  and  approved  by  the  court;  that  a  sale 
such  as  we  have  here  is  a  sale  without  the  right  of 
redemption. 

In  Teny  v.  Coirs*  Exr,,  80  Va.  (595,  the  Supreme  Court 
of  Virginia,  quoting  from  Rorer  on  Judicial  Sales,  30,  55, 
56,  said: 

"Confirmation  is  the  judicial  sanction  of  the  court.  Un- 
til then,  the  bargain  is  incomplete,  lentil  confirmed  by  the 
court,  the  sale  confers  no  rights.  Until  then,  it  is  a  sale 
only  in  a  popular,  and  not  in  a  judicial  or  legal  sense.  The 
chancellor  has  a  broad  discretion  in  the  approval  or  dis- 
approval of  such  sale.  The  accepted  bidder  acquires,  by  the 
acceptance  of  his  bid,  no  independent  right,  as  is  the  case 
of  a  purchaser  at  a  sale  under  execution,  to  have  his  pur- 
chase completed,  but  is  merely  a  preferred  proposer,  until 
confirmation  by  the  court  of  the  sale,  as  agreed  to  by  its 
ministerial  agent.  In  the  Exercise  of  this  discretion,  a 
proper  regard  is  had  to  the  interest  of  the  parties  and  the 
stability  of  judicial  sales.    By  sanctioning  a  sale,  the  courts 
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make  it  their  own.  There  is  a  difference  between  such  sale 
and  ordinary  auction  sales,  and  sales  by  private  agreement. 
In  case  of  sales  before  a  master,  the  purchaser  is  not  con- 
sidwed  as  entitled  to  the  benefit  of  his  contract  till  the 
master's  report  of  the  purchaser's  bidding  is  absolutely 
confirmed." 

See,  also,  Davis  v.  Stewart,  4  Tex.  223,  226 ;  Henderson 
V.  Herrod,  23  Miss.  434,  454;  Taylor  v.  Gilpin,  3  Mete.  (Ky.) 
544,  546;  Ohio  Life  Ins.  d  Trust  Co.  v.  Ooodln,  10  Ohio  St. 
557,  563 ;  Todd  v.  Qallego  Mills  Mfg.  Co.,  84  Va.  58B. 

In  Barton's  Chancery  Practice,  1070,  it  is  said : 

"In  Virginia,  *  *  *  a  bid  by  a  purchaser  to  a  com- 
missioner is  a  bid  to  the  court,  and,  if  accepted,  he  is  bound 
by  it ;  but  the  court,  and  not  the  commissioner,  is  the  seller, 
and  the  confirmation  by  the  court  and  its  direction  to  con- 
vey are  essential  to  the  validity  of  any  sale  that  the  com- 
missioner may  make." 

At  page  1094,  it  is  said : 

"His  bid  at  the  commissioner's  sale  is  a  mere  offer,  and 
although,  after  confirmation,  his  title  relates  back  to  the 
day  of  sale,  yet  he  has  until  confirmation  to  examine  into 
the  title,  and  to  inquire  if  there  be  any  defects  in  the  pro- 
ceeding." 

In  Langyher  v.  Patterson  d  Bash,  11  Va.  473,  the 
Supreme  Court  of  Virginia  used  this  language: 

"Confirmation  is  the  judicial  sanction  of  the  court;  and 
by  confirmation  the  court  makes  it  a  sale  of  its  own;  and 
the  purchaser  is  entitled  to  the  full  benefit  of  his  contract, 
which  is  no  longer  executory,  but  executed,^  and  which 
will  be  enforced  against  him  and  for  him." 

In  Brock  v.  Rice,  27  Gratt.  (Va.)  812,  Judge  Staples, 
speaking  for  the  court,  said: 

"In  considering  this  case,  it  is  important  to  bear  in 
mind  rules  of  law  governing  judicial  sales.  All  the  author- 
ities agree  there  is  a  wide  distinction  between  an  applica- 
tion to  set  aside  a  sale  after  it  is  approved  by  the  court, 
and  an  application  to  withhold  a  confirmation.  A  decree 
of  confirmation  is  a  judgment  of  the  court,  which  deter- 
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mines  the  rights  of  the  parties.  Such  a  decree  possesses 
the  same  force  and  effect  of  any  other  adjudication  by  a 
court  of  competent  jurisdiction.  But  before  confirmation, 
the  whole  proceeding  is  in  fieri,  and  under  the  control  of 
the  court.  Until  then,  the  accepted  bidder  is  not  regarded 
as  a  purchaser.  His  contract  is  incomplete,  and  he  acquires 
by  his  bid  no  independent  right  to  have  it  perfected. '^ 

Further : 

"It  is  very  certain  that  with  us  the  commissioner  con- 
ducting a  sale  is  regarded  merely  as  the*  agent  or  servant 
of  the  court,  and  his  proceedings  are  necessarily  subject 
to  its  revision  and  control.  Whether  the  court  will  confirm 
the  sale  must,  in  great  measure.,  depend  upon  the  circum- 
stances of  each  particular  case.  It  is  difficult  to  lay  down' 
any  rule  applicable  to  all  cases ;  nor  is  it  possible  to  specify 
all  the  grounds  which  will  justify  the  court  in  withhold- 
ing its  approval." 

In  Davis  v.  Stewart,  4  Texas  223,  at  226,  that  court  said : 

"It  will  be  seen  that  much  discretion  is  left  to  the  judge. 
If  he  should  believe  that  the  sale  was  not  fair,  or  that  it 
was  not  made  in  conformity  with  law,  it  would  be  his  duty 
to  set  it  aside,  and  order  it  to  be  sold  again.  He  is  not 
required  to  place  upon  the  record  the  reasons  by  which 
he  is  governed,  either  in  confirming  or  rejecting  a  sale. 
*  *  *  The  purchaser  could  not  be  injured;  when  he 
bid  for  the  land  he  was  aware  that  he  was  purchjusing  sub- 
ject to  the  confirmation  or  rejection  of  the  sale  by  the 
probate  judge." 

Taylor  v.  Gilpin,  supra,  confirms  the  rule  stated  above, 
and  says : 

"The  application  to  the  chancellor  was  not  to  disturb 
the  sale  which  he  had  approved,  but  it  was  to  reject  a  bid 
or  proposal  which  had  been  offered.  Tliis  court  has,  time 
and  time  again,  held  that  a  purchaser  of  property  under  a 
decretal  sale  does  not  acquire  any  independent  right  by 
his  purchase  until  after  the  same  has  been  approved  by 
the  chancellor.  He  is  simply  an  accepted  or  preferred 
bidder;  and  whether  his  bid  or  proposal  will  be  approved 
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depends  upon  thef  sound,  equitable  discretion  of  the  court 
having  control  of  the  cause." 

In  State  of  Tennessee  r.  Qumtard,  80  Fed.  829,  it  was 
said: 

"The  cases,  both  Federal  and  state,  fully  establish  the 
rule  that  Quintard's  bid  for  the  property  at  the  special 
master's  sale  was  only  an  offer  to  take  the  property  at  that 
price,  and  that  the  acceptance  or  rejection  of  that  offer  was 
within  the  sound  legal  discretion  of  the  court,  to  be 
exercised  with  due  regard  to  the  special  circumstances  of 
the  case.  The  acceptance  of  his  offer  could  only  have  been 
manifested  by  an  order  confirming  the  sale,  and,  until  that 
was  done,  he  acquired  no  title,  and  there  was  in  his  position 
at  the  time  this  petition  was  filed  no  element  of  an  innocent 
purchaser." 

In  Todd  V.  Mills^  84  Va.  586,  it  is  said : 

"But  before  the  court  had  an  opportunity  to  act,  before 
the  sale  was  reported  to  the  court,  another  person  offered 
a  substantial  advance  of  $12,000,  which  was  satisfactorily 
secured.  There  wa^  then  before  the  court  no  question  as  to 
the  inadequacy  of  price  to  be  determined.  One  hundred  and 
thirty-two  thousand  dollars  was  offered  for  the  same  prop- 
erty, under  the  same  circumstances^,  and,  so  far  as  the  court 
was  concerned,  at  the  same  time,  for  property  which  the 
purchaser  claimed  the  right  to  buy  and  have  conveyed  to 
him  at  f  120,000.  •  •  *  All  the  cases  agree  that  the 
court  must  sell  at  the  best  price  obtainable;  and  when  a 
substantial  upset  bid,  well  secured  and  safe,  for  10  per  cent 
advance,  is  put  in  before  confirmation,  it  is  as  much  a  valid 
bid  as  if  made  at  the  auction." 

The  decided  weight  of  authority  supports  the  holdings 
of  the  courts  above  cited.  However  that  may  be,  we  are 
not  without  authority  in  our  own  state  in  harmony  with 
these  rules.  In  Central  Tr.  Co,  r.  Gate  City  Elec.  8t,  R.  Co.^ 
96  Iowa  646,  this  court  recognized  the  doctrine  announced 
above.  It  is  true  that,  in  that  case,  the  decree  required 
the  receiver  to  report  the  sale  for  confirmation,  but  this 
added  nothing  to  his  legal  duty,  or  to  the  right  of  the  court 
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to  pass  upon  and  determine  whether  the  sale  was  one  that 
should  or  should  not  be  confirmed.  In  the  instant  case,  the 
sale  to  the  Wahkonsa  Investment  (Company  was  for  approx- 
imately f  12,000  less  than  the  bid  of  the  First  &  Second 
Mortgage  Corporation,  and  required  the  carrying  back  of  a 
mortgage  on  the  land  of  over  J27,000:  whereas  the  bid  of  the- 
First  &  Second  Mortgage  Corporation  was  a  cash  bid,  and  it 
further  appears  in  the  record — though  it  was  not  in  the 
decree — that  the  proposed  purchasers,  the  Wahkonsa  people, 
were  informed  by  the  receiver  that  whatever  bid  they  made 
and  whatever  contract  was  entered  into  were  subject  to 
the  approval  and  confirmation  of  the  court ;  and  this  was  in 
the  contract  which  the  Wahkonsa  people  are  now  insisting 
was  binding  without  the  confirmation  of  the  court. 

The  holding  of  the  court  from  which  the  appeal  was 
taken  is  in  harmony  with  these  decisions.  We  find  no 
ground  for  interfering  with  its  judgment,  and  its  action  is, 
therefore, — Affirmed. 

Weaver,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 


George    Waters,    Administrator.,    Appellant,    v.    Chicago, 
Milwaukee  &  St.  Paul  Railway  (^ompany  et  al.. 

Appellees. 

BAIIiROADS:     Crossing    Accident — Oondusive    Cmitribntory   NegU- 

1  gence.  One  who,  in  full  possession  of  good  health,  sight,  and 
hearing,  on  a  clear  day,  and  without  distracting  circumstances, 
drives  upon  a  well  known  railway  crossing,  and  is  killed  by  a 
negligently  operated  engine,  is  conclusively  guilty  of  contribu- 
tory negligence,  even  though  the  surviving  occupant  of  the 
vehicle  testifies  that  they  did  look  for  an  approaching  train 
at  all  times  after  passing  a  point  75  feet  from  the  crossing, 
when  the  record  reveals  the  fact  that,  for  said  entire  distance, 
the  view  of  the  track  for  at  least  50  rods  was  unobstructed. 

NEGLIOENCE :     ' '  Last  Chance  *  *  Rule— NonapidicablUty.    Principle 

2  recognized  that  the  doctrine  of  the  "last  clear  chance"  has  ap- 
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plication  only  in  those  cases  where  the  injured  person  is  actual- 
ly discovered  in  a  position  of  peril  at  a  time  when  reasonable 
care  might  save  him  from  injury. 


Appeal  from  Clayton  District  Court, — A.  N.  Hobson,  Judge. 

July  17,  1920. 

Rehearing  Denied  October  23,  1920. 

Action  in  the  name  of  the  administrator  of  the  estate 
of  Edward  Waters  for  damages.  While  attempting  to  cross 
defendant's  track  at  a  highway  crossing,  the  automobile 
in  which  deceased  was  riding,  was  struck  by  one  of  its 
engines,  killing  him  instantly,  severely  injuring  his  wife, 
and  completely  demolishing  his  automobile.  The  court,  at 
the  conclusion  of  all  the  testimony,  upon  motion  of  counsel 
for  defendant,  directed  the  jury  to  return  a  verdict  in  its 
favor.  There  was  a  judgment  on  the  verdict  for  costs,  and 
plaintiff  appeals. — Affirmed. 

Burling  d  Burling  and  William  S.  Hart,  for  appellant. 

Hughes,  Sutherland  d  O'Brien  and  D,  D.  Murphy  d  Son, 
for  appellees. 

Stevens,  J. — I.  Defendant  operates  a  line  'of  railway 
westward  from  Postville,  Iowa,  which  is  paralleled  by  a  pub- 
lic highway,  referred  to  in  the  evidence  as  **The  Military 

Road."    This  highway  lies  south  of  defend- 

1    railboaos:        ant's  track  for  the  entire  distance  between 

accidSi? .  Postville  and  the  Kahle  crossing,  except  for 

coStilbutory       ^  distance  of  80  rods.    The  last  mile  or  mile 

negligence.         and  a  half  is  on  the  south  side.     Shortly 

after  noon  on  July  28,  1916,  Edward 
Waters  and  wife,  who  were  riding  in  an  Overland  automo- 
bile, were  struck  at  the  Kahle  crossing  by  one  of  defendant's 
engines  going  west.    Mr.  Waters  was  killed  instantly,  and 
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Mrs.  Waters  severely  injured.  The  automobile,  which  was 
thrown  a  distance  of  100  feet,  was  completely  demolished. 
The  negligence  charged  in  plaintiff's  petition  is  that  the 
engine  was  being  operated  at  a  high  and  dangerous  rate 
of  speed;  that  no  signal  or  alarm  of  its  approach  was 
Bonnded;  and  that  the  servants  in  charge  thereof  were 
negligent  in  not  reducing  the  speed  or  stopping  the  engine 
before  reaching  the  point  of  collision.  There  were  two  lines 
of  telephone  poles  on  the  north  side  of  the  highway,  and  a 
line  of  telegraph  poles  inside  defendant's  right  of  way 
fence.  For  practically  the  entire  distance  traveled  by  Mr. 
and  Mrs.  Waters,  they  were  in  plain  view  of  the  railroad 
track;  but  it  is  claimed  that,  at  the  comer  where  tliey 
turned  north  from  the  Military  Boad  to  cross  the  track  at 
the  point  where  the  accident  occurred,  their  view  to  the 
east^  and  of  the  approaching  engine,  was  obstructed  by  a 
dense  growth  of  tall  weeds,  telephone  poles,  and  a  sigur 
board  6  to  8  feet  above  the  ground,  on  one  of  the  telephone 
poles.  Photographs  introduced  in  evidence  by  both  parties 
indicate  the  presence  of  weeds  or  grass  at  the  point  in 
question,  and  other  testimony  tends  to  show  that  some  of 
them  were  6  feet  high.  The  right  of  way  fence  is  composed 
of  wires  fastened  to  posts;  but,  from  the  corner  where  the 
highway  turns  north  to  the  track,  there  is  a  board  nailed 
near  the  top  of  the  posts,  below  which  are  at  least  three 
strings  of  wire.  One  witness  testified  that  the  board  is  a. 
common  fence  board,  and  another,  that  he  thought  it  a  2 
by  4.  For  practically  all  of  the  distance,  the  railroad  track 
is  elevated  above  the  public  highway;  and,  at  the  point  of 
the  accident,  the  elevation  above  the  highway  is  from  li/^ 
to  2  feet.  The  day  on  which  the  accident  occurred  was 
warm,  with  very  little  wind.  Mr.  Waters  was  50  years  of 
age,  in  good  health,  with  good  eyesight,  aiul  a  sound  sense 
of  hearing.  This  was  also  true  of  Mrs.  Waters.  A  crew 
of  one  of  defendant's  trains  was  returning  on  an  engine 
from  Postville^  where  they  had  gone  for  water,  leaving  the 
train  at  Centralia,  the  first  station  west.  The  occupants  of 
the   engine,   who    were    the    engineer,    fireman,    and    con- 
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ductor,  all  testified  that  the  bell  was  rung  and  whistle 
sounded  at  each  of  the  crossings  west  of  Postville,  and  that 
the  speed  of  the  engine  did  not  exceed  20  or  25  miles  per 
hour.  Other  witnesses  who  observed  its  movement  tes- « 
tified  that  their  attention  was  particularly  attracted  to  its 
rapid  si)eed,  and  that  they  observed  that  no  warning  was 
given  at  the  crossings  west  of  Postville.  Mrs.  Waters  tes- 
tified that  she  and  her  husband  were  listening,  and  did  not 
hear  the  beU  or  whistle.  The  only  evidence  as  to  the  speed 
of  the  engine,  except  that  of  the  trainmen,  is  that  of  the 
witnesses,  some  of  whom  observed  it  from  a  distance,  and 
who  testified  that  it  w^as  running  very  fast,  and  what  may 
be  inferred  from  the  effect  of  the  collision.  The  automobile 
was  thrown  about  100  feet,  Mr.  Waters  about  85  feet,  and 
Mrs.  Waters  about  70  feet.  All  were  found  on  the  right 
of  way.  One  witness,  who  was  60  rods  west  and  100  rods 
north  of  the  crossings  testified  that  the  engine  stopped  at 
a  culvert  which,  subsequent  measurements  showed,  was  447 
feet  west  of  the  crossing.  The  engineer  testified  that  the 
engine  could  be  stopped  at  50  miles  per  hour  in  about  450 
feet.  Defendant's  witnesses  do  not  designate  the  exact 
place  at  which  the  engine  was  brought  to  a  standstill,  but 
they  estimate  it  at  about  the  distance  required  to  stop  an 
engine  traveling  at  25  miles  per  hour.  There  is  ample 
evidence,  therefore,  from  which  the  jury  might  have  found 
that  the  speed  of  the  engine  was  somewhere  between  25  and 
50  miles  per  hour,  and  that  the  customary  warnings  of 
the  approach  of  the  engine  were  not  given  at  the  crossing. 
It  is,  however,  contended  by  counsel  for  appellee  that  the 
occupants  of  the  automobile  are  conclusively  shown  to 
have  been  guilty  of  contributory  negligence.  This  is  the 
principal  question  for  our  decision. 

Many  authorities  are  cited  by  counsel  upon  both  sides: 
but  the  rules  are  familiar,  and  we  do  not  deem  an  extended 
review  necessary,  in  disposing  of  same.  As  sl^ed, 
numerous  photographs,  taken  shortly  after  the  accident  on 
behalf  of  both  plaintiff  and  defendant,  apparently  show 
the  situation  and  condition  with  more  or  less  certainty. 
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although  some  of  the  photographs  manifestly  exaggerate 
the  relative  importance  of  certain  points  involved  in  the 
evidence.  All  of  the  photographs  of  the  right  of  way  fence 
show  that  the  view  is  wholly  unobstructed  from  the  first 
post  east  of  the  corner  to  the  crossing,  except  so  far  as 
affected  by  the  board  nailed  at  or  near  the  top  of  the  posts. 
In  most  of  the  photographs,  the  posts  and  top  wire  of 
the  right  of  way  fence  are  clearly  visible  from  the  comer 
east  for  several  rods.  At  one  point^^  looking  nearly  due 
east  from  the  first  post  east  of  the  corner  outside  of  the 
right  of  way,  the  view  of  an  approaching  train  from  the* 
position  in  which  the  camera  was  held  is  practically 
obstructed.  An  automobile  traveling  at  18  miles  per  hour 
would  be  but  an  instant  in  passing  this  point,  after  which, 
until  the  crossing  was  reached,  the  view  to  the  east  down 
the  track  was  clear  and  unobstructed,  for  a  distance  of 
approximately  60  rods.  The  exact  distance  from  the  corner 
post  to  the  crossing  is  not  shown,  but  we  gather  from  the 
record  that  it  is  approximately  50  feet.  Other  photographs 
indicate  that  the  view  of  an  approaching  train,  at  the 
corner  where  the  highway  turns  to  go  toward  the  crossing, 
would  be  interfered  with  little,  if  any,  by  the  weeds,  -poleB, 
and  signboard. 

Mrs.  Waters,  who  was  sitting  on  the  left  side  of  the 
seart,  was  driving  the  automobile.  The  distance  from  the 
point  in  the  Military  Highway  from  which  the  travel  turns 
to  go  north  to  the  Kahle  crossing  is  about  75  feet,  and  the 
testimony  tends  to  show  that  the  right  track  is  somewhat 
lower  at  the  corner  than  the  left  track.  No  one  saw  the 
accident,  but  two  or  three  witnesses  testified  that  they 
observed  the  approach  of  the  engine  from  the  east  for  a 
distance  of  60  or  70  rods;  and  one  witness,,  that  he  saw 
the  dust  in  the  highway  from  the  automobile,  and  remarked 
to  his  little  son,  who  was  with  him,  that  it  looked  as  if 
the  engine  and  automobile  were  racing.  =  He  located  them 
at  this  time  near  the  crossing.  Mrs.  Waters  testified  that 
the  automobile  was  moving  about  18  or  20  miles  per  hour, 
and  that  she  did  not  hear  or  see  the  engine  at  any  time 
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until  they  were  on  the  crossing,  when  it  "seemed  to  come 
right  up  in  front  of  me  out  of  the  ground."  A  photograph, 
plaintiff's  Exhibit  5,  which  was  taken  with  the  camera 
sitting  right  in  the  wagon  track,  pointing  apparently 
slightly  northeast,  shows  that  the  track  could  be  seen  prac- 
tically all  of  the  way  from  the  second  fence  post  east 
to  the  corner.  Defendant's  Exhibits  Nos.  4  and  11  plainly 
reveal  the  board  on  the  top  of  the  post  and  two  wires,  the 
entire  distance  ftom  the  corner  post,  and  a  third  wire,  a 
part  of  the  distance.  The  right  of  way  had  l^een  recently 
mowed,  but  it  is  claimed  that  the  weeds  had  not  heen  all 
cut  at  the  corner  where  they  could  not  be  reached  by  the 
mower.  Mrs.  Waters  testified  that,  just  as  they  turned  the 
corner  to  go  north,  her  husband  stood  up  in  the  automobile, 
and  looked  out  from  under  the  cover  toward  the  east,  and 
said,  "Everything  is  all  right;  go  ahead."  She  further 
testified  that  they  botli  continued  to  look  toward  the  east 
and  west,  until  they  were  struck  by  the  engine.  Both  were 
familiar  with  the  Military  Highway,  which  continues  on 
west  on  the  south  side  of  the  track,  and  knew  that  a  pas- 
senger train  from  the  west  was  about  due.  Their  attention 
was  not  distracted  in  any  way,  and,  according  to  her  testi- 
mony, they  were  driving  at  a  moderate  rate  of  speed.  As 
stated,  the  track  was  clearly  visible  to  the  east  up  to  the 
crossing,  at  every  point  of  observation  after  passing  the  cor- 
ner, for  a  distance  of  at  least  50  rods ;  and  a  person  having 
ordinary  eyesight,  looking  in  that  direction,  in  the  exercise 
of  any  reasonable  degree  of  care,  could  not  have  failed  to 
see  the  approaching  engine.  The  physical  facts  make  this 
practically  impossible.  It  is  true,,  as  contended  by  counsel 
for  appellant,  that  an  engine  detached  from  a  train  would 
not  be  as  quickly  discerned  as  a  trSin;  but,  at  most,  the 
speed  of  the  engine  was  but  little  more  than  twice  that  of 
the  automobile;  and,  when  the  automobile  turned  the 
comet,  the  engine  must  have  been  within  at  least  150  feet 
of  the  crossing;  and,  had  tJiey  looked  in  that  direction, 
they  must  have  seen  it.  At  the  time  Mr.  Waters  stood  up 
in  the  automobile  and  looked  to  the  east,  the  engine  could 
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not  have  been  more  than  200  or  250  feet  east  of  the  crossing. 
The  case  is  not  one  where  the  traveler  upon  the  highway 
listened  for  the  crossing  signal,  and  looked  at  a  place  where 
an  approaching  traifl  conld  be  seen,  although,  had  he  again 
looked,  he  might  possibly  have  avoided  the  accident;  but, 
in  this  case,  the  driver  of  the  automobile  testified^  as  stated, 
that  her  husbaiid  took  unusual  precautions  at  the  corner 
to  see  if  a  train  was  approaching,  and  that  they  both  con- 
tinued to  look  both  east  and  west,  after  they  passed  the  ob- 
struction at  the  comer,  until  they  reached  the  crossing,  but 
did  not  see  the  engine,  which  must  have  been  in  plain  view. 
We  are  compelled,  under  the  evidence,  to  reach  the  conclu- 
sion that  decedent  was  guilty  of  such  contributory  negli- 
gence as  to  preclude  recovery.  Anderson  v.  Dickinson,  187 
Iowa  572;  Beemer  v,  Chicago,  R,  I.  d  P,  R.  Co.,  181  Iowa 
642,  and  cases  therein  cited. 

II.     The  conductor  testified  that  he  noticed  an  automo- 
bile in  the  road,  a  short  distance  ahead  of  the  engine,  but 
did  not  observe  it  thereafter,  until  it  was  struck.    He  lo- 
cated the  point  at  which  he  saw  the  automo- 
2.  NBOLionNCK:     bile  as  west  of  the  Snow  fence.    The  Snow 

"last 

chance"  fence  was  east  of  the  Meier  crossing,  which 

rule :  non- 

applicability,      was   80  Tods  east  of  the  Eahle  crossing. 

When  the  conductor  saw  an  automobile,  if 
the  one  in  question,,  it  must  have  been  nearer  the  scene  of 
the  accident  than  indicated  by  his  answer;  otherwise,  the 
engine  would  have  cleared  the  crossing  before  the  auto- 
mobile reached  that  point.  Basing  their  case  upon  this 
testimony,  counsel  for  appellant  contends  that  plaintifif 
was  entitled  to  go  to  the  jury  upon  the  doctrine  of  the 
"last  clear  chance."  The  witness  further  testified  that  he 
paid  no  attention  to  the  automobile,  after  his  attention  was 
called  to  it  in  the  highway.  .No  evidence  whatever  was 
introduced  from  which  the  jury  could  infer  that  the  auto- 
mobile was  seen  by  the  men  in  charge  of  the  engine  at  any 
time  after  it  left  the  Military  Road,  which  continues  on 
west  of  the  Eahle  crossing  on  the  south  side  of  the  track. 
We  find  nothing  in  the  record  to  justify  the  application  of 
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this  doctrine  to  this  case.  It  is,  as  conceded  by  counsel, 
not  sufficient  for  the  evidence  to  show  only  that  the  servants 
of  defendant  should  have  seen  the  peril  of  deceased  and 
the  other  occupant  of  the  car  in  time  to  have  prevented  the 
injury.  King  v.  Chicago,  R,  I.  d  P.  R.  Co,,  185  Iowa  1227; 
Papich  V,  Chicago,  M,  &  St.  P.  R,  Co.,  183  Iowa  601. 

It  is  our  conclusion,  from  all  of  the  evidence,  that  the 
court  did  not  commit  error  in  sustaining  defendant's  mo- 
tion to  direct  a  verdict  in  its  favor.  Regrettable  as  the 
accident  is,  we  see  no  way  by  which  the  conclusion  could 
reasonably  be  reached  by  a  jury  that,  if  deceased  and  Mrs. 
Waters  looked  to  the  east,  as  testified  by  her,  they  did  not 
see  the  approaching  engine  in  plenty  of  time„  after  appre- 
ciating their  peril,  to  stop  the  automobile  at  a  place  of 
safety. — Judgment  affirmed. 

Ladd,  Evans,  and  Gay  nor,  J  J.,  concur. 


J.  C.  Braig,  Appellant,  v.  C.  J.  Frye  et  al.,  Appellees. 

VENDOR  AND  PUBOHASEB:     Option  (7/  or  Purchase  (?)     Option 

1  contract  for  the  purchase  of  lands  reviewed,  and  held  that  the 
payment  made  thereunder  constituted  a  part  of  tbie  purchase 
price  of  the  landf  and  not  a  part  of  the  purchase  price  of  the 
option. 

MOBTGAOES:     Assumption  of  Payment.     The  assumption  of  pay- 

2  ment  of  a  mortgage  on  purchased  land  may  not  be  avoided  on 
the  plea  that,  subsequent  to  the  assumption,  the  discovery  was 
made  by  the  promisor  that  the  mortgage  covered  lands  ad- 
ditional to  that  purchased. 

VENDOR    AND    PXHtCHASEB:      Option    Contract.      Contract    re- 

3  viewed,  and  held  to  be  a  mere  option  to  buy,  even  though  the 
price  paid  therefor  was  apparently  grossly  excessive. 

VENDOR  AND  PURCHABER:     Forfeiture  of  Contract.    An  option 

4  contract  for  the  purchase  of  realty  becomes  a  contract  of  pur- 
chase whenever  part  of  the  purchase  price  is  paid,  and  may 
then  be  forfeited  only  under  the  provisions  of  Sec.  4299  et  acq.. 
Code  Supp..  1913. 
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Appeal  from  Palo  Alto  District  Court-r—^.  J.  Lbk,  Judge. 

October  26,  1920. 

Upon  the  sustaining  of  a  demurrer  to  his  petition, 
plaintiff  elected  to  stand  on  the  ruling,  and  the  petition 
was  dismissed.    The  plaintiff  appeals. — Re'oeraed. 

Lyon  d  Willging,  for  appellant. 

E.  A,  d  W,  H.  Morling,  for  appellees. 

Ladd,  J. — The  parties  hereto  entered  into  a  contract, 
December  27„  1915,  by  the  terms  of  which  plaintiff  under- 
took to  convey  to  the  defendants  two  quarter  sections  of 

land  in  Hughes  County,  South  Dakota,  sub- 

1-  ^f^^  ^^^     ject  to  two  mortgages,  one  for  ?2,000  and 

^^bb:  ti^e  other  for  |500,  and  two  quarter  sections 

or  purchase       j^  gully  Couuty,  of  the  Same  state,  subject 

to  a  mortgage  of  J3,500,  grantee  to  assume 
these  mortgages,  and  such  conveyances  to  be  made  imme- 
diately upon  the  execution  of  th^  contract.  The  contract 
provided  that:  "In  consideration  thereof,  this  instrument 
shall  and  is  made  to  witness  that  the  second  party  [plain- 
tiff] has  been  granted  by  first  parties  [defendants]  the 
option  and  privilege  of  purchasing"  260  acres  of  land  in 
Palo  Alto  County,  Iowa,  as  described,  "on  or  before  No- 
vember 1,  1916,  on  the  following  conditions,  terms,  and 
provisions,  to  wit :  Second  party  shall  pay  first  parties  at 
the  Emmetsburg  National  Bank  at  Emmetsburg,  Iowa,  four 
thousand  dollars  ($4,000)  as  follows:  $1,000  on  or  before 
March  1, 1916,  and  $3,000  on  or  before  November  1,  1916.  It 
being  expressly  understood  that  the  exercise  of  said  option 
shall  not  be  complete  until  the  full  payment  of  said  $4,000." 
Here  follow  conditions  relating  to  the  extension  of  the 
time  of  payment  of  the  $1,000,  not  necessary  to  be  set  out. 
It  is  then  provided  that,  "when  said  $4,000  shall  have  been 
fully  paid^  if  paid  by  the  time  stated,  this  agreement  shall 
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witness  that  the  second  party  has  purchased  the  premises 
in  Palo  Alto  County,  Iowa,  above  described,  of  the  first 
parties,"  at  $155  per  acre,  in  the  manner  following:  By 
assuming  an  existing  mortgage  of  $14^000,  and  executing 
a  promissory  note  for  $4,000,  and  another  for  $5,600,  se- 
cured by  a  mortgage  on  the  260  acres  of  land,  subject  to 
that  referred  to. 

"When  the  foregoing  provisions  have  been  complied 
with  by  the  second  party,  first  parties  agree  to  credit  second 
party,  upon  said  purchase  price,  twelve  thousand  seven 
hundred  dollars  ($12,700)  for  the  equity  in  said  South 
Dakota  land  above  described,,  and  the  $4,000  which  wei*e 
paid  to  "first  parties  for  said  option:^' 

The  contract  then  provides  that  the  first  parties  shall 
let  and  collect  the  rents  of  the  260  acres  of  land,  and  ac- 
count therefor  to  the  party  of  the  second  part,  and  assign 
the  lease  and  all  unpaid  rents. 

"It  is  expressly  understood  that  time  is  of  the  essence 
hereof,  and  failure  or  neglect  on  the  part  of  second  party 
to  faithfully  and  literally  carry  out  and  perform  the  terms 
and  provisions  hereof  promptly  at  the  times  herein  fixed, 
shall  entitle  first  parties  at  their  option,  to  declare  this 
contract  and  agreement  forfeited,  and  to  cancel  and  annul 
the  same  as  provided  by  the  Code  of  Iowa;  and  in  case  of 
cancellation  all  payments  made  either  in  money  or  prop- 
erty shall  be  retained  by  first  parties  as  liquidated  dam- 
ages. It  being  expressly  understood  that  the  title  to  the 
said  land  in  South  Dakota  shall  have  vested  absolutely  in 
first  parties  in  fee  simple,  for  their  sole  use  and  benefit, 
in  any  event,  together  with  the  $1,000  payment,  if  paid,  or 
the  note  and  mortgage  to  be  given  in  lieu  thereof,  if  the 
same  shall  have  been  executed,  as  those  items  are  the  pur- 
chase price  of  the  option  and  privilege  of  purchasing  the 
Iowa  land,  hereby  granted  to  second  party.  And  it  is  fur- 
ther understood  that  this  agreement  does  not  become  a 
contract  of  purchase  until  said  $4,000  shall  have  been  fully 
paid." 

Then  follows  the  undertaking  of  defendants  to  convey 
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the  land^  and  furniBh  abstracts  on  payment^  as  aforesaid. 

"It  is  <^xpre8sly  understood  that  the  conveyance  of  the 
said  land  in  South  Dakota  as  herein  stated  is  a  condition 
precedent  to  the  validity  of  this  agreement,  and  if  second 
party  fails  or  neglects  to  convey  the  said  land  in  South 
Dakota,  and  to  deliver  abstracts  of  title,  promptly  as  herein 
stated,  first  parties  may  at  their  option  declare  this  agree- 
ment null  and  void,  but  that  upon  the  execution  and  de- 
livery thereof  to  first  parties,  this  contract  and  agreement 
shall  be  accepted  by  the  parties  hereto  in  lieu  of  the  con- 
tract entered  into  August  5,  1915,  and  as  a  substitute  there- 
for, and  the  agreement  shall  thereby  become  null  and  void." 

The  petition  alleged  that  the  South  Dakota  land  was 
conveyed,  and  that  plaintiff  paid  the  f  1,000  as  agreed,  on 
or  before  March  1,  1916;  that  subsequently  plaintiff  had  an 
opportunity  to  dispose  of  the  land  in  Palo  Alto  County,  so 
informed  defendants,  and  requested  an  abstract  of  title, 
but^  upon  examining  that  furnished,  discovered  that  other 
lands  were  included  in  the  incumbrance  described  in  the 
contract  as  covering  said  land,  and  that  it  was  impossible 
to  obtain  a  release  thereof,  and  for  this  reason  tlie  al)- 
stract  was  rejected,  iu\d  plaintiff  lost  said  deal.  It  is 
further  alleged  that,  shortly  before  the  commencement  of 
this  suit,  an  adjustment  of  differences  was  requested,  but 
defendants  informed  plaintiff  that  **they  would  do  nothing." 
No  notice  of  forfeiture  was  ever  given  plaintiff,  and  the 
contract  has  not  been  canceled.  Defendants  retain  posses- 
sion of  the  money  paid  tliem,  and  have  not  reconveyed  the 
lands  in  South  Dakota,  and  will  retain  all  this  pro[)ert}', 
unless  plaintiff  is  granted  relief.  Phiintiff  also  alleged 
that  it  would  be  unc<»nscionable  for  defendant  so  to  do 
"without  a  proper,  fair,  and  equitable  return  to  this  plain- 
tiff," and  that  ^'he  is  ready  and  willing  to  carry  out  the 
terms  of  said  contract  in  a  manner  in  which  this  court  may 
find  reasonable,  just,  and  equitable  in  the  premises."  This 
was  followed  by  an  appropriate  prayer. 

The  ruling  on  the  demurrer  was  that  the  facts  stated 
did  not  entitle  plaintiff  to  any  relief. 
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The  ollegatlonB  that  a  release  of  the  mortgage  by  plain- 
tiff could  not  be  obtained,  and  that  it  covered  other  land, 
furnished  no  excuse  for  nonperformance.     Defendants  had 

not  undertaken  to  procure  such  release,  and 
2.  Mortgages:       that  the  mortgage  may  have  covered  other 

assumption  c   =? 

of  payment.      lands  would  not  have  relieved  plaintiff  from 

assuming  its  payment  in  consummating  the 
deal.  The  controlling  question  for  our  determination  is 
whether  the  contract  was  and  continued  to  be  a  mere  op- 
tion, or  became  one  of  purchase.  That  originally  it  was 
a  mere  option,  is  not  fairly  debatable.  True,  plaintiff  un- 
dertook to  and  did  convey  a  section  of  land 
^'  pdhchaseb'^  ^^  South  Dakotit,  burdened  with  mortgages 
tract"  *^^"'       aggregating    ^0,000,    but,    in    consideration 

thereof,  the  contract  is  made  "to  witness 
that  the  second  party  has  been  granted  by  the  first  parties 
the  option  and  privilege  of"  purchasing  260  acres  of  land  in 
Palo  Alto  County.  The  price  for  a  mere  option  seems  some- 
what extravagant,  the  stipulated  value  of  the  section,  sub- 
ject to  the  mortgages,  being  ?12,700;  but  that  was  a  matter 
for  the  parties  to  determine,  and  by  such  conveyance^  plain- 
tiff did  not  become  a  purchaser  of  the  Palo  Alto  County 
land,  but  merely  acquired  the  option  to  become  such  pur- 
chaser, by  pursuing  the  course  defined  in  the  contract. 
Myers  v.  Stone  d  Son^  128  Iowa  10.  See  cases  collected  in 
note  to  Rampton  v,  Dobson,  3  A.  L.  R.  569.  Thereby  he 
obtained  the  "option  and  privilege  of  purchasing"  the  200 
acres,  but  upon  certain  prescribed  terms,  i.  e.,  paying 
$4,000;  $1,000  on  or  before  March  1,  191(5,  and  $3,000  on  or 
before  November  Ist  of  the  same  year,  "it  being  understood 
that  the  exercise  of  said  option  shall  not  be  complete  until 
the  full  payment  of  the  $4,000."  Tlie  plaintiff  paid  this 
$1,000^ — at  least  we  must  so  assume,  as  the  allegations  of 
the  petition  are  to  be  taken  as  true, — and,  even  though  it 
may  not  have  been  a  complete  exercise  of  the  option,  what- 
ever that  may  mean,  it  was  a  payment  on  the  purchase  price. 
The  only  option  and  privilege  given  was  that  of  "purchas- 
ing" the  land.     Since  plaintiff  had  the  option  to  buy,  the 
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exercise  qf  that  option  was  in  bnying,  and  by  paying  the 
consideration  agreed  upon.  By  "complete  exercise"  of  the 
option  seems  to  have  been  meant  the  full  payment  in  cash, 
and  that  plaintiff  might  acquire  the  title  only  by  doing 
something  more,  namely,  by  assuming  the  payment  of  a 
fl4,000  mortgage  thereon,  and  by  executing  two  notes, 
amounting  to  |9,600.  Thereupon,  a  credit  of  |12,700  was 
to  be  allowed  for  the  South  Dakota  land.  Surely,,  if  the 
payment  of  f  1,000  was  a  partial  exercise  of  the  option,  it 
was  none  the  less  a  payment  on  the  purchase  price,  a  part 
of  the  consideration,  aside  from  the  price  offered  for  the 
option.  But  it  is  recited  that  credit  is  also  to  be  entered 
for  the  payment  of  $4,000,  "which  were  paid  to  the  first 
parties  for  said  option."  But  this  recital  is  not  accurate; 
for  the  option  was  acquired  upon  the  conveyance  of  the 
South  Dakota  land,  and  the  payments  of  $1,000  and  $3,000 
in  exercising  the  option.  Further  oh,  it  is  again  recited 
that  "those  items  [conveyance  of  land  and  payment  of 
$1,000]  are  the  purchase  price  of  the  option  and  privilege  of 
purchasing  the  Iowa  land."  But  this  is  not  the  correct 
interpretation  of  what  had  preceded,  and,  as  the  language 
is  merely  detailing  what  had  preceded,  without  purporting 
to  construe,  we  are  of  opinion  that  the  stipulation  therein 
that  the  conveyance  of  the  South  Dakota  land  and  delivery 
of  abstracts  of  title  thereto  "shall  and  is  hereby  made  to 
witness  that  the  second  party  has  been  granted  by  first  par- 
ties the  option  and  privilege  of  purchasing,"  conferred  such 
option  to  buy„  and  on  the  conditions  specified :  that  is,  by 
paying  $1,000  on  April  1st,  and  $3,000  on  November  Ist 
following.  Of  course,  conveyance  of  the  Iowa  land  might 
not  be  claimed  until  the  entire  $4,000  was  paid,  and,  more- 
over, it  must  have  been  paid  on  the  dates  named ;  for  time 
was  of  the  essence  of  the  contract.  The  instrument  further 
recites,  in  the  same  connection,  that  "it  is  understood  that 
this  agreement  does  not  become  a  contract  of  purchase 
until  said  $4,000  has  been  paid."  The  language  of  the 
instrument  excludes  the  $1,000  or  the  $3,000  from  being  any 
part  of  the  consideration  given  for  the  option.    Where  was 
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it  to  be  applied?  What  did  the  agreement  contemplate 
after  this  payment?  The  contract  had  previously  specified 
that  plaintiff  had  the  privilege  of  purchasing,  upon  the  pay- 
ment of  f 4,000:  f  1,000  on  or  before  November  1st.  This 
was  required  to  be  paid  in  money.  No  more  was  exacted  of 
plaintiff  than  that  he  (1)  assume  payment  of  an  existing 
mortgage,  and  (2)  execute  the  notes  of  f4,000  and  f 5,600, 
and  the  mortgage  to  secure  their  payment.  Thereupon, 
defendants  undertook  to  execute  the  conveyances  of  the 
loiftTi  land,  and  furnish  abstract  of  title  thereto.  What  else 
was  the  $1,000,  other  than  one  of  the  payments  exacted? 
We  are  of  opinion  that  its  payment  clearly  evidences  the 
vendee's  election  to  exercise  the  option  he  acquired  by  con- 
veying the  South  Dakota  land.  Payment  of  the  $^^,000  was 
essential  to  the  complete  exercise  of  the  option, — that  is,  to 
the  purchase  of  the  land ;  and  it  must  be  in  this  sense  that 
$4,000  is  required  to  be  paid  before  the  agreement  can  be 
said  to  have  become  a  "contract  of  purchase."  The  instru- 
ment is  somewhat  ambiguous  in  the  respects 
^'  Purchaser^  pointed  out,  but  there  is  no  escape  from  the 
of'^contrlct.       Conclusion  that  the  payment  of  the  $1,000 

evidenced  tlie  election  to  take  the  land,  and 
constituted  a  part  of  the  purchase  price,  and  that  the  con- 
tract may  be  forfeited  only  in  the  manner  prescribed  by 
Sections  4299  and  4300  of  the  Code  Supplement,  1913. 
Section  4301  of  the  Code  exacts  that  these  sections  "shall 
be  operative  in  all  cases  where  the  intention  of  the  parties, 
as  gathered  from  the  contract  and  surrounding  circum- 
stances, is  to  sell  or  to  agree  to  sell  an  interest  in  real 
estate,  any  contract  or  agreement  of  the  parties  to  the  con- 
trary notwithstanding."  This  contract  became  one  of  sale 
upon  payment  of  part  of  the  purchase  price,,  notwithstand- 
ing some  ambiguities  injected  therein.  The  demurrer 
should  have  been  overruled. — Reversed. 

Weaver,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 
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Homer  L,  Brown,  Appellant,  v.  City  op  Creston  et  al., 

Appellees. 

MUKIOIPAIi  CORPORATIONS:  AppUcabllity  of  300-Foot  Paving  . 
Limitation.  The  statutory  provision.  Sec.  792-g.  Code  Supp., 
1915,  limiting  paving  assessment  to  property  situated  a  maxi* 
mum  of  300  feet  from  the  street  improved,  has  no  application 
to  paving  constructed  under  S«C8.  840-h  to  840-r,  inclusive, 
Suppl.  Supp.,  1915,  which  provide  for  paving  outlying  high- 
ways in  cities — highways  which  "constitute  main-traveled  ways 
into  and  out  of  such  cities." 

Appeal  from  Union  District  Court, — H.  K.  Evans,  Judge. 

October  14,  1919. 

* 

Opinion  on  Rehearing  October  26,  1920. 

Action  in  equity,  to  enjoin  the  collection  of  certain 
taxes  levied  upon  the  property  of  plaintiff  to  defray  the 
cost  of  highway  paving  on  North  Cherry  Street,  in  the  city 
of  Creston,  Iowa.  Plaintiff  appeals  from  the  judgment  of 
the  court,  dismissing  his  petition. — Affirmed, 

James  G,  Bull,  for  appellant. 

L.  J.  Camp,  for  appellee. 

Per  Curiam. — I.  This  case  is  before  us  on  rehearing. 
Upon  the  original  submission^  tliere  was  no  appearance  for 
appellees,  and  appellant's  abstract  and  brief  and  argument 
practically  ignored  the  rules  of  practice  in  this  court.  The 
former  decision  disposed  of  the  case  under  the  general 
paving  statutes,  in  haiTnony  with  our  prior  deciJsions.  It 
now  appears  clearlj^  from  the  record  before  us  that  the 
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proceedings  of  the  city  council  to  which  appellant  objects 
were  under  Chapter  48,  Acts  of  the  Thirty-sixth  General 
Assembly,  now  Sections  840-h  to  8i0-r,  inclusive,  Supple- 
mental Supplement  to  the  Code,  1915. 

But  two  questions  are  argued :  It  is  claimed  by  appel- 
lant that  the  city  clerk  fraudulently  altered  the  record  of 
the  council,  and  that  the  contractor  perpetrated  fraud  in 
constructing  the  pavement,  and  that  appellant's  proi)erty 
is  situated  more  than  300  feet  from  the  improvement,  and 
is,  therefore,  under  the  restrictions  of  Section  792-g  of  the 
Supplemental  Supplement,  1915,  not  subject  to  taxation  for 
any  part  of  the  cost  of  the  improvement. 

It  is  argued  on  behalf  of  appellees  that  appellant  had 
full  knowledge  of  all  the  facts  constituting  the  fraud 
charged,  and  filed  objections  based  thereon,  to  the  resolu- 
tion of  necessity  or  to  the  levying  of  the  assessment  com- 
plained of„  and  that  his  only  remedy  was  by  appeal  to  the 
district  court  *  (citing  Cliftoti  Land  Co.^v.  City  of  Des 
Moines,  144  Iowa  625,  Ellyson  v.  City  of  Des  Moines, 
179  Iowa  882,  and  other  cases,  to  support  this  con- 
tention). We  have  read  the  record;  and,  while  there  wa*s 
some  evidence  that  the  paving  was  somewhat  defective,  it 
wholly  fails  to  sustain  the  charge  of  fraud.  The  altera- 
tions of  the  record  by  the  clerk  were  not  made  after  the 
proceedings  of  the  council  were  had,  but  prior  thereto,  and 
were  for  the  purpose  of  making  prepared  forms  conform  to 
the  proposed  resolution  of  the  council.  We  have  not,  there- 
fore, considered  the  question  whether,  under  the  facts  dis- 
closed by  the  record,  plaintiff's  only  remedy  was  by  appeal, 
as  claimed  by  appellee. 

II.  The  proceedings  complained  of,  as  stated,  were 
under  Chapter  48,  Acts  of  the  Thirty-sixth  General  As- 
sembly. This  is  admitted  by  appellant.  It  is  also  admitted 
by  appellees  that  the  property  of  plaintiff  lies  more  than 
300  feet  from  the  improvement.  Section  792-g  was  enacted 
as  a  part  of  Chapter  76  by  the  thirty-fifth  general  assembly, 
and  amended  by  Chapter  192,  Acts  of  the  Thirty-sixth  Gen- 
eral Assembly^  and  is  as  follows: 
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"Whenever,  after  January  1,  1914,  any  city  or  town 
council,  including  the  councils  of  cities  acting  under  special 
charter,  levies  any  special  assessment  for  street  improve- 
ment as  provided  by  Section  792  of  the  Code  and  amend- 
ments thereto  and  supplementary  thereof,  the  san^^  shall  be 
made  in  accordance  with  the  provisions  of  Section  792-a 
of  the  Supplement  to  the  Code,  1907,  and  shall  be  limited  to 
the  amount  to  be  assessed  against  private  property,  against 
all  lots  and  parcels  of  land  according  to  area  so  as  to  in- 
clude one  half  of  the  privately  owned  property  between  the 
street  improved  and  the  next  street  whether  such  privately 
owned  property  abut  upon  said  street  or  not  but  in  no  case 
shall  privately  owned  property  situated  more  than  300  feet 
from  the  street  so  improved  be  so  assessed,  in  case  of  im- 
provement upon  an  alley,  such  assessment  shall  be  confined 
according  to  area  to  privately  owned  property  within  the 
block  or  blocks  improved  and  if  not  platted  into  blocks  for 
not  more  than  150  feet  from  such  improved  alley.  All 
property  except  streets,  alleys,  public  highways,  public 
driveways  and  property  o'wnied  by  the  United  States  gov- 
ernment shall  be  deemed  privately  owned  property  within 
the  meaning  of  this  section." 

The  statute,  as  amended,  does  not,  however,  touch  the 
question  before  us.  Chapter  48,  Acts  of  the  Thirty-sixth 
General  Assembly,  is  entitled  as  follows: 

"An  act  authorizing  cities  (other  than  special  charter 
cities)  having  a  population  of  two  thousand  or  more  to 
construct,  repair,  improve  and  reconstruct  paved  roadways 
along  streets,  avenues  and  highways  constituting  main  trav- 
eled ways  into  and  out  of  such  cities,  to  establish  paving 
districts,  the  lots  and  tracts  of  land  within  which  may  be 
assessed  to  pay  all  or  a  portion  of  the  cost  of  such  improve- 
ment and  providing  for  the  levying  of  a  general  municipal 
tax  to  defray  any  balance  thereof." 

The  sections  of  the  statute  necessary  to  a  proper  under- 
standing of  the  purpose  and  scope  of  Chapter  48,  Acta  of 
the  Thirty-sixth  General  Assembly,  are  Sections  840-i,  840-j, 
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and  840-O,  Supplemental  Supplement  to  the  Code,  1915,  and 
are  as  follows : 

"See.  840-i.  Such  cities  shall  have  power  to. establish 
paving  districts  to  embrace  such  portions  of  said  cities  as, 
in  the  judgment  of  the  city  councils  thereof,  will  receive 
special  benefits  from  the  construction,  repair,  improvement, 
or  reconstruction  of  such  paved  roadways,  to  change  the 
boundaries  of  same  from  time  to  time  as  may  become  in 
the  judgment  of  such  councils,  just  and  equitable  and  to 
assess  so  much  of  the  cost  of  such  paved  roadways  against 
all  lots  or  tracts  of  land  contained  in  the  paving  district 
within  which  such  improvements  are  made,  as  shall  equal 
and  be  in  proportion  to  the  special  benefits  conferred  by 
said  improvements  and  not  in  excess  thereof.  In  no  case 
shall  such  assessments  exceed  25  per  centum  of  the  actual 
value  of  said  lots  or  tracts  at  the  time  of  le^-y  thereof. 

"Sec.  840-j.  Whenever  the  council  of  any  such  city  shall 
deem  it  advisable  or  necessary  for  the  benefit  of  the  city 
as  a  whole,  to  construct,  repair,  improve  or  reconstruct  any 
paved  roadway  as  authorized  by  this  act,  it  shall.,  in  a  pro* 
posed  resolution,  declare  such  advisability  or  necessity, 
stating  the  streets,  avenues  or  highways  along  which  such 
improvement  is  to  be  made,  the  terminal  points  thereof,  one 
or  more  kinds  of  material  proposed  to  be  used  and  the 
width  of  such  paved  roadway ;  establishing  a  paving  district 
the  lots  or  tracts  of  land  embraced  in  which  shall  be  as- 
sessed to  pay  the  cost  of  said  improvement  as  in  Chapter  7, 
Title  V,  of  the  Code,  and  acts  amendatory  thereto  pro- 
vided; estimating  the  total  cost  of  such  improvement;  and 
stating  the  proportion  of  such  estimated  total  cost  which 
will  be  assessed  against  each  lot  or  tract  of  land  in  said 
district,  which  proportion  shall  be  determined  and  fixed 
in  accordance  with  the  terms  of  this  act,  and  with  the 
benefits,  value,  area,  distance  from  said  roadway  and  ac- 
cessibility thereto." 

"Sec.  840-O.  Such  city  shall  liave^  power  after  the  com- 
pletion of  any  improvement  contemplated  in  this  act,  to 
levy  upon  all  taxable  property  excepting  moneys  and  credits 
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in  said  city  contained,  an  annual  tax  for  the  purpose  of 
paying  that  portion  of  the  cost  of  such  improvement  not 
borne  by  the  special  assessments  levied  against  the  lots  and 
tracts  of  land  embraced  in  the  paring  district  established 
therefor,  but  the  aggregate  of  all  such  levies  shall  not  ex- 
ceed 10  mills^  nor  shall  such  levies  in  the  aggregate,  exceed 
1  mill  for  any  one  year." 

The  purpose  of  the  enactment  of  Chapter  48  is  apparent. 
The  provisions  thereof  are  additional  to  all  other  provisions 
for  paving  streets  and  alleys,  and  Section  792-g  has  no 
application  to  improvements  thereunder.  The  council 
must,  in  its  resolution  of  necessity,  estimate  the  total  cost 
of  the  improvement,  and  state  "the  proportion  of  such  esti- 
mated  total  cost  which  will  be  assessed  against  each  lot 
or  tract  of  land  in  said  district,  which  proportion  shall  be 
determined  and  fixed  in  accordance  with  the  terms  of  this 
act,  and  with  the  benefits,  value,  area,  distance  from  said 
roadway  and  accessibility  thereto." 

If  the  total  cost  of  the  improvement  exceeds  the  amount 
which  may  lawfully  be  levied  against  the  property  bene- 
flted,  then  the  council  shall  proceed  undier  the  provisions  of 
Section  840-O,  and  levy  an  annual  tax  upon  all  of  the  prop- 
erty within  such  municipality,  except  moneys  and  credits, 
not  exceeding  10  mills  for  any  one  year.  The  provisions  of 
the  foregoing  enactments  were  manifestly  designed  by  the 
legislature  to  confer  other  and  further  authority  on  the 
city  council  to  pave  certain  portions  of  its  streets.  As  it  is 
conceded  by  appellant  that  the  proceedings  involved  upon 
this  appeal  were  under  the  above  provisions  of  the  statute, 
further  discussion  is  unnecessary.  The  court  below  prop- 
erly denied  the  prayers  of  plaintiff's  petition  for  an  in- 
junction, and  its  judgment  and  decree  are — Affirmed. 
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Frank  Delbridgb,  Appellee,  v.  Cora  Delbridgb,  Appellant. 

DIVOBOE:  Unauthorized  Annulment.  The  district  court  has  no 
Jurisdiction  to  set  aside  a  decree  of  divorce  for  fraud  in  Its 
procurement,  at  a  term  subsequent  to  the  entry, of  the  decree, 
and  on  the  hearing  of  an  application  conilned  solely  to  a 
prayer  for  modification  of  the  alimony  provision;  and  especially 
is  this  true  where,  in  the  meantime,  both  parties  have  re- 
married. 

Appeal  from  Woodbury  District  Court, — J.  W.  Anderson, 

Judge. 

October  26,  1920. 

The  opinion  sufficiently  states  the  case. — Reversed. 

Charles  Lockie,  for  appellant. 

Kas8  Bros.,  for  appellee. 

Weaver,  C.  J. — The  parties  were  formerly  husband  and 
wife.  In- the  year  1911,  the  wife  brought  suit  for  divorce, 
and  a  decree  in  her  favor  was  granted,  as  prayed,  on  Janu- 
ary 11,  1912.  By  the  terms  of  the  decree,  the  wife  was 
given  the  house  and  lot  which  they  had  occupied  as  a  home, 
subject  to  a  mortgage  to  secure  payment  by  her  of  $275  as 
a  provision  for  the  benefit  of  their  young  son,  whose  custody 
was  given  to  the  husband.  The  wife  was  granted  the  cus- 
tody of  two  daughters,^  and,  as  alimony,  the  sum  of  fC.OO 
per  week.  This  weekly  allowance  was  paid  by  the  husband 
until  April,  1912,  when  one  of  the  daughters  became  of  age; 
and  thereupon  he  reduced  his  payment  to  $3.00  per  week, 
claiming  that  the  alimony  allowed  was  intended  to  be  at  the 
rate  of  ^3.00  for  each  daughter,  and  was  to  cease  as  they 
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should  arrive  at  their  majority.  Three  years  later,  in 
November,  1915,  the  husband,  who  was  defendant  in  the  di- 
vorce proceeding,  appeared  again  in  that  cause,  with  a 
petition  alleging  that  the  condition  of  the  parties  had  so 
changed  since  the  divorce  was  granted  as  to  render  it 
unjust  to  require  him  to  pay  the  alimony,  and  asking  that 
the  allowance  made  in  the  wife's  favor  be  set  aside.  On 
trial  of  this  issue  to  the  court,  an  order  or  decree  was  en- 
tered, substantially  as  prayed,  not  only  canceling  the  peti- 

^  tioner's  obligation  to  pay  further  alimony,  but  also.,  in  ef- 
fect, relieving  him  from  obligation  to  pay  the  installments 
then  past  due  and  unpaid  under  the  terms  of  the  original 
decree.  To  review  this  modification,  the  wife  removed  the 
proceeding  to  this  court  by  certiorari,  and  the  order  com- 
plained of  was  annulled.  That  decision  was  handed  down 
on  March  12,  1917,  and  five  days  later,  the  present  action 
was  begun  by  the  husband  (who  will  hereinafter  be  spoken 
of  as  plaintiff),  to  enjoin  the  enforcement  of  the  original 
divorce  decree,  "in  so  far  as  the  same  relates  to  the  pay- 
ment of  alimony"  by  him.     This  relief  was  asked  on  the 

#  ground  that,  before  the  divorce  was  granted,  plaintiff  had 
an  agreement  with  his  then  wife  that,  in  the  event  of  a 
divorce,  the  alimony  should  be  limited  to  a  payment  of 
|3.00  per  week  for  the  support  of  each  of  the  two  daughters 
during  their  minority;  but  that  the  wife,  in  taking  her 
decree,  fraudulently  deceived  the  court  as  to  the  terms  of 
th.e  agreement^  and  caused  the  decree  to  be  entered  for  an 
allowance  of  f6.00  per  week,  without  any  limitation  of  time. 
On  these  allegations,  plaintiff  asked  to  be  relieved  from  the 
payment  of  further  alimony,  and  that  the  judgment  allow- 
ing the  same  be  canceled  and  set  aside. 

To  this  petition,  the  defendant  (plaintiff  in  the  divorce 
proceedings)  appeared,  and  denied  all  allegations  of  fraud 
on  her  part.  She  also  pleaded  the  statute  of  limitations, 
and  alleged  that  plaintiff  was  estopped  by  his  o\m  laches. 
There  was  a  hearing  and  trial  to  the  court,  at  the  close  of 
which  the  court  entered  a  decree  to  the  effect  that  the  orig- 
inal decree  of  divorce  "be  set  aside  and  annulled  in  its 
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entirety."  The  defendant  appeals.  Since  the  appeal  was 
taken,  ihe  appellee  has  bombarded  this  court  with  numerous 
motions  and  amended  motions  for  its  dismissal.  The  only 
grounds  assigned  therefor  having  any  appearance  of  merit 
is  that  the  evidence  was  not  certified  and  filed  within  the 
statutory  time;  but,  since  we  have  come  to  the  conclusion 
that  the  decree  appealed  from  was  rendered  without  juris- 
diction, in  so  far  as  it  purports  to  set  aside  the  divorce,  it 
is  wholly  unnecessary  to  consider  whether  the  evidence  is 
properly  before  us,  or  whether  it  was  preserved  at  all.  The 
divorce  case  was  tried  and  decree  entered  in  January,  1912. 
The  decree  was  not  excepted  to,  and  no  appeal  was  taken 
therefrom.  Three  years  later,  plaintiff  sought  to  be  re- 
lieved from  the  allowance  of  alimony^  and  the  proceeding  to 
obtain  such  relief  was  decided  against  him  by  this  court. 
In  1917,  more  than  five  years  after  the  divorce,  he  returned 
to  the  attack.  Meanwhile,  it  should  be  said,  both  parties 
had  remarried,  and  children  of  these  later  marriages  have 
been  born  to  one  or  both  of  them. 

In  this  proceeding,  he  did  not  ask  or  seek  to  have  the 
divorce  decree  disturbed,  except  "in  so  far  as  it  relates  to^ 
the  payment  of  alimony."  It  was  this  claim  or  demand  to 
which  the  defendant  appeared,  and  this  was  the  sole  issue 
which  the  parties  presented  for  the  court's  consideration. 
It  appears,  however,  from  the  language  of  the  court's  order 
that,  in  the  testimony  produced  upon  this  question,  the 
court  discovered  evidence  indicating  to  its  mind  that  .the 
divorce  had  been,  to  some  extent  at  least,  a  matter  of 
agreement  between  the  parties;  and,  acting  upon  its  own 
motion,,  it  set  aside,  not  merely  the  allowance  of  alimony, 
but  the  original  decree  in  its  entirety.  In  doing  this,  we 
think  the  court  exceeded  its  authority.  See  Maxey  tx  Polk 
Cownty  Dist.  Cowrt,  182  Iowa  366 ;  Bronson  v.  Schulten,  104 
U.  S.  410  (26  L.  Ed.  797),  and  other  precedents  cited  in  11 
Bose's  Notes  thereto;  Brown  v.  Brown,  53  Wis.  29. 

For  the  purposes  of  this  case,  it  may  be  assumed  (with- 
out deciding)  that  the  divorce  was  collusive  and  fraudulent 
in  the  eye  of  the  law,  and  that,  had  the  fact  been  brought 
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to  its  attention  at  that  term,  the  trial  court  granting  the 
decree  could  very  properly,  and  of  its  own  motioti,  after  due 
notice  and  hearing,  have  reopened  the  case,  and,  if  good 

m 

cause  therefor  had  been  shown,  could  have  vacated  the  de- 
cree, as  was  done  in  Todhunter  v.  DeCrraff,  164  Iowa  567, 
But  in  the  case  before  us„  the  decree  had  stood  unchallenged, 
except  as  to  the  alimony,  for  more  than  five  years.  Neither 
party  was  denying  its  effective  force.  Neither  was  ordered 
or  notified  to  show  cause  or  given  opportunity  to  defend 
against  the  entry  of  a  new  decree,  which  places  them  both 
in  a  very  embarrassing,  not  to  say  unfortunate,  position; 
and  yet,  strange  to  say,  the  appellee  is  in  this  court  strenu- 
ously insisting  on  sustaining  a  judgment  which,  of  neces- 
sity, puts  upon  him,  as  well  as  upon  his  former  wife,  the 
imputation  of  bigamy,  and  upon  the  children  of  their  later 
marriages  the  stigma  of  bastardy. 

None  of  the  cases  cited  by  appellee  is  in  point.  They  go 
no  further  than  to  hold  that  a  decree  of  divorce  may  be 
set  aside  for  fraud  in  a  proceeding  instituted  for  that  pur- 
pose; but  no  precedent  or  authority  can  be  found  for  the 
holding  that,  after  the  term  at  which  a  divorce  is  granted 
is  adjourned,,  and  both  parties,  accepting  the  decree  as  a 
finality,  have  contracted  other  marriages,  the  court  may 
peremptorily  and  of  its  own  motion  set  aside  the  decree. 
We  are  unwilling  to  establish  any  such  precedent. 

The  decree  vacating  the  divorce  in  this  case  must  be 
reversed.  In  so  far,  however,  as  such  decree  operates  to 
relieve  the  plaintiff  from  the  payment  of  alimony  from  and 
after  the  date  of  his  petition  for  such  modification,  there  is 
no  evidence  before  us  on  which  we  can  try  that  issue 
de  novo;  and  the  order  will,  to  that  extent,  be  affirmed. 
This  decision  is  not  to  be  construed  as  relieving  the  plain- 
tiff herein  from  the  effect  of  the  decision  in  Delhridge  v. 
Sears,  179  Iowa  526. — Affirmed  in  part;  reversed  in  part, 

Evans,  Preston,  and  Salinger,  JJ.,  concur. 
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Bernard  A.  Dolan,  Appellee,  v.  George  Keppel,  Appellant. 

DOMICILE:     Insufficient    Besidence.     Evidence    tending    to    show 

1  residence  in  this  state  held  to  be  overcome  by  counter  evidence 
of  the  taking  up  of  a  homestead  in  another  state,  and  of  long 
continued  absence  from  this  state. 

F&OCESS:     Insufficient  Evidence  of  Agency.     Service  on  an  "agent'* 

2  may  not  be  sustained,  either  on  naked  evidence  (1)  that  the 
alleged  agent  did,  at  times,  do  or  perform  certain  things  or 
acts  for  the  alleged  principal, — i.  e.,  collected  rents — or  (2)  that 
the  alleged  agent  was  "in  charge  of  or  looked  after  said  build- 
ing." The  authority  of  the  alleged  agent  must  be  shown. 
(Sec.  3532,  Code,  1897.) 

PB0CE8S:     Actions    "Growing   out   of"    Agency.    An    action   for 

3  personal  injury,  based  on  the  alleged  negligence  of  an  owner 
in  constructing  a  porch  without  a  railing,  may  not,  within  Sec. 
3532,  Code,  1897,  be  said  to  "grow  out  of*  or  "be  connected 
with"  an  agency  which  simply  authorized  the  agent  to  "&e  in 
charge  of  and  look  after"  said  building. 

APPEABANOE:     Special   (?)    or  General   (?)   Appearance.    An  ap- 

4  pearance  "for  the  sole  purpose  of  attacking  the  jurisdiction  of 
the  court"  is  not  converted  into  a  general  appearance  because 
the  defendant  embraced  in  his  application  to  quash  the  service 
a  showing  that  the  attachment  writ  had  been  unlawfully 
issued.     (Sec.  3541,  Code  Supp.,  1913.) 

Appeal  from  Lee  District  Court, — John  E.  Craig,  Judge. 

October  26,  1920. 

Defendant,  by  special  appearance,  challenged  the  jnris- 
diction  of  the  court  to  enter  judgment.  On  hearing, 
jurisdiction  so  to  do  was  sustained,  and  judgment  entered 
on  default.    Defendant  appeals. — Reversed, 

James  S,  Burrows^  for  appellant. 
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Hughes  d  Dolan,  for  appellee. 

Ladd,  J. — The  petition,  filed  December  31,  1919,  alleged 
that,  on  December  14th  preceding,  plaintiff,  on  invitation 
of  one  Williams,  visited  the  home  of  the  latter  in  the  second 

story  of  a  building  belonging  to  defendant, 

^'  to^ufflcient         ^'^^^  ^^  departing^  stepped  from  the  porch 
residence.  about  six  feet  to  the  frozen  ground  below, 

and  was  seriously  injured.  The  negligence 
charged  is  that  of  nlaintaining  the  porch  \iithout  railing  or 
other  protection;  and  it  is  stated  that,  owing  to  the  late- 
ness of  the  hour  (6:30  P.  M.),  plaintiff  could  not  see,  and 
was  without  fault.  The  return  of  service  on  the  original 
notice,  in  the  usual  form,  on  defendant,  recites  that  it  was 
served  **by  reading  the  same  and  delivering  a  true  copy 
there  to  Albert  Keppel,  his  agent  in  charge  of  the  prem- 
ises" (describing  them)^  On  the  same  day,  a  writ  of  attach- 
ment was  sued  out,  on  the  allegation  that  defendant  t^tis 
a  nonresident  of  the  state,  and  levied  on  the  house  and  lot 
where  the  injury  occurred ;  and  due  notice  was  given  to  the 
persons  in  possession.  On  January  13,  1920,  the  defendant, 
by  his  attorney,  appeared  specially,  "for  the  sole  purpose  of 
attacking  the  jurisdiction  of  the  court,"  on  the  grounds: 
(1)  That  defendant  is  a  resident  of  the  city  of  Keokuk, 
and  no  notice  was  served  on  him;  (2)  that  Albert  Keppel 
was  not  the  agent  of  defendant;  (3)  "because,  the  defend- 
ant being  a  resident  of  the  state  of  Iowa,  the  attachment 
in  this  action  has  been  issued  i^athout  authority  of  law;" 
and  (4)  "because  the  action  does  not  grow  out  of,  nor  is  it 
connected  >\ith,  any  business  of  an  agency."  The  court 
ruled  that  it  had  acquired  jurisdiction,  and,  as  defendant 
failed  to  appear  or  answer,  entered  judgment  by  default. 

I.  The  evidence  was  such  as  to  sustain  the  finding  that 
defendant  was  a  nonresident,  at  the  time  the  notice  was 
served  on  the  alleged  agent.  True,  his  mother  and  his 
brother,  Albert,  made  affidavit  that  defendant  had  been 
continuously  a  resident  of  Keokuk,  except  4  years  at  Ames, 
for  the  20  years  last  past^  but  both  testified,  when  brought 
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into  court  for  cross-examination,  that  defendant  was  un- 
married ;  that  he  pursued  a  course  of  studies  during  4  years 
at  Ames,  and  later  studied  2  years  in  Florida.  Albert 
swore  that  "he  usually  spends  two  weeks  or  a  month  visit- 
ing in  Iowa  of  late  years ;"  that,  many  years  ago,  he  settled 
on  a  government  homestead  in  Oklahoma,  and  lived  on  it 
there  for  3  or  5  years,  long  enough  to  prove  up ;  that  he  is 
not  farming  the  land;  that  "he  is  quite  a  traveler;"  that 
"he  lives  with  his  mother  when  he  comes  home,"  in  Keokuk ; 
that  "he  is  now  near  Duvald,  Oklahoma;"  and  that,  "when 
away  from  that  place,  his  mail  comes  from  there  to  Keokuk, 
Iowa."  His  mother  testified  that  "he  is  now  at  Wichita, 
Texas,  *  ♦  »  selling  oil  leases.  He  has  lived  at  Du- 
vald ;"  and  further,  that  "he  comes  to  Keokuk  three  or  four 
times  a  year,  and  stays  a  week  or  two„  or  a  month :"  stays 
with  her,  though  he  "gets  his  meals  at  Albert's  sometimes." 

"I  receive  mail  addressed  to  George  Keppel  all  the  time. 
I' think  George  bought  that  farm.  We  gave  him  the  money 
to  buy  it.  By  the  court :  Q.  Does  George  make  his  home 
with  you?  A.  Yes,  sir.  Q.  He  always  makes  his  home 
with  you?  A.  Yes,  sir,  when  he  is  in  Keokuk.  Q.  Does 
his  mail  all  come  to  you?  A.  His  mail  all  comes  to  us. 
Q.  Do  you  forward  it  back  to  Wichita,  Texas?  A.  Yes, 
sir.  Q.  All  of  his  mail  does  come  to  Keokuk?  A.  I  don't 
know  how  much  he  gets.  *  *  *  He  comes  every  year 
several  times,  and  stays  two  or  three  weeks,  or  a  month. 
He  has  always  done  that." 

She  ordinarily  retained  mail  till  he  came.  The  old  home 
where  mother  continued  to  live  undoubtedly  was  still 
"home"  to  defendant,  even  though  he  was  there  but  a  week 
or  more  during  the  year,  and  had  estaJblished  his  residence 
elsewhere.  Many  years  previous,  he  had  become  a  resident 
of  Oklahoma  by  settling  on  a  government  homestead  {Des 
Moines  8av,  Bank  v.  Kennedy,  142  Iowa  272),  and  the  evi- 
dence is  insufficient  to  warrant  the  conclusion  that  he  has 
since  abandoned  his  residence  in  Oklahoma,  which  is  pre- 
sumed to  have  continued,  and  become  a  resident  of  this 
state.    See  In  re  Estate  of  Cotton,  129  Iowa  542.    That  he 
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visited  his  mother  frequently  is  not  inconsistent  with  con- 
tinuing his  residence  at  Duvald,  Oklahoma;  and,  notwith- 
standing the  witnesses'  -conclusions  to  the  contrary,  we  are 
of  opinion  that  defendant  was  not  shown  to  have  been  a 
resident  of  Iowa  at  the  beginning  of  this  action. 

II.  Conceding  that  he  was  a  nonresident,  he  must  have 
been  served  with  notice  such  as  exacted  by  statute,  to  con- 
fer jurisdiction.    The  service  relied  on  is  that  on  Albert, 

defendant's  brother,  ''his  agent  in  charge  of 

^'  ?»Mfflcient        *^®  premises."    Was  this  service  sufficient  to 

rj^^.^  ^'        S^^^^  *^  c^^^*  jurisdiction  ?     Section  3532 

of  the  Code  provides  that : 

"When  a  corporation,  company  or  individual  has,  for 
the  transaction  of  any  business,  an  office  or  agency  in  any 
county  other  than  that  in  which  the  principal  resides,  serv- 
ice may  be  made  on  any  agent  or  clerk  employed  in  such 
office  or  agency,  in  all  actions  growing  out  of  or  connected 
with  the  business  of  that  office  or  agency." 

Albert  Keppel  testified,  when  called  for  cross-examina- 
tion, that: 

"The  rent  is  paid  on  the  property  to  different  ones. 
Whoever  gets  the  money  signs  the  receipts.  I  do  not  sign 
all  the  receipts  for  rent  over  there.  The  receipts  are  signed 
by  different  ones,  but  I  guess  I  sign  the  majority  of  them." 

His  mother  testified : 

"I  collect  rent  for  him  over  at  West  Keokuk,  and  sign 
the  receipts  *C.  Keppel.'  Sometimes  one  gets  the  rent  and 
sometimes  another." 

One  Ireland  made  affidavit  that  he  had  occupied  a  part 
of  the  building  in  question  for  more  than  a  year,  as  a 
butcher  shop,,  and  that  he  and  other  tenants  occupying  the 
building  pay  their  rent  to  Albert  Keppel ;  that  "said  Albert 
Keppel  has  charge  and  looks  after  said  building."  It  will 
be  noted  that  neither  Albert  Keppel,  his  mother,  nor  Ire- 
land swore  that  defendant  had  ever  authorized  the  collect 
tion  or  receipt  of  the  rents,  or  that  he  had  ever  been  paid 
the  same;  and  there  was  no  other  evidence  bearing  thereon, 
save  Albert's  affidavit  that  he  had  never  been  the  agent  of 
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defendant.  His  crosH-examination  did  not  contradict  this 
denial  of  agency,  and  was  not  necessarily  inconsistent 
therewith.  The  mere  doing  of  something,  apparently  for 
another  does  not  alone  warrant  the  conclusion  that  the 
doing  is  by  authority,  or  as  agent  of  that  other.  Equitable 
Prod,  d  Stock  Exch.  v.  Keyeft,  67  111.  App.  460.  The  law, 
in  the  absence  of  evidence,  indulges  in  no  naked  presump- 
tion that  the  relation  of  agency  exists.  On  the  contrary,  a 
person,  in  what  he  does,  is  presumed  to  be  acting  for  him- 
self, and  not  as  agent  for  anotlier.  Vawtcr  v.  Bakery  23 
Ind.  68;  31  Cyc.  lf)38.  As  observed  in  Gund  Brewing  Co, 
V,  Peterson,  130  Iowa  301 :  "Acts  and  declarations  of  an 
agent  are  not  generally  admissible  to  prove  his  authority." 
For  all  that  appears,  Albert  may  have  been  a  mere  volun- 
teer, or  he  may  ha\^  been  acting  under  the  lessee  of  the 
owner.  Nor  is  it  to  be  inferred  from  his  being  in  charge 
that  he  was  in  possession,  for  it  appears  to  have  been  occu- 
pied by  tenants  of  someone.  If  Albert  was  in  "charge  of 
and  looks  after  said  building,"  there  was  no  authority  shown, 
unless  it  can  be  inferred  from  this  that  he  was  a  representa- 
tive of  the  owner.    Moreover,  if  he  was  such  agent,  it  does 

not  foUoAv  that  one  whose  duty  it  is  to  look 

2-  acttona^ "  after  or  have  charge  of  a  building  is  author- 

ouror^  ized  to  erect  a  railing  about  a  porch,  to  say 

agency.  nothing  of  making  repairs.     The  allegation 

of  the  petition  is  "that,  by  reason  of  the 
negligence  of  defendant  in  failing  to  protect  said  porch  by 
railing  or  guard,  plaintiff  suffered  the  injuries  alleged." 
The  defect,  if  any,  was  in  the  original  construction:  and 
surely,  one  merely  looking  after  and  in  charge  of  a  building 
is  not  thereby  authorized  to  make,  additions  thereto,  or  to 
remodel  the  structure,  and  thereby  remedy  the  design  mani- 
festly adopted  by  the  owner.  The  injuries  complained  of 
were  consequent  on  the  defect  in  the  original  construction, 
something  to  which  the  agency,  even  had  it  existed,,  did  not 
extend.  To  render  such  service  effective,  the  action  must 
have  grown  out  of  or  be  connected  with  the  business  of 
the  agency.    As  the  agency,  if  existing  in  the  respects  re- 
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cited  in  Ireland's  affidavit,  did  not  extend  to  remedying  the 
original  construction,  erecting  the  railing  was  no  part  of 
the  agent's  duty,  and  the  action  cannot  be  said  to  have 
grown  out  of  or  to  have  been  connected  with  the  business 
of  the  agency. 

III.  The  third  ground  of  defendant's  objection  to  juris- 
diction was  that,  because  of  his  residence  in  tlie  state,  "the 
attachment  in  this  action  was  issued  without  authority  of 

law."     The  contention  of  appellee  is  that 

^*  ANCBt^spe-        thereby  defendant  raised  a  question  other 

general  (?)       ^^^^    ^^^*    ^^    juri.sdiction,    and    thereby 

appearance.        waived  the  objection  thereto.     His  motion 

recited  that  he  appeared  specially  for  the 
sole  purpose  of  attacking  the  jurisdiction  of  the  court,  and 
no  other  relief  was  prayed.  Of  course,  the  validity  of  the 
attachment  could  have  had  no  bearing  on  the  issue  as  to 
jurisdiction,  and,  as  no  other  relief  was  souglit,  we  do  not 
think  it  should  be  regarded  as  a  waiver.  The  recital  of 
friv^olous  or  extraneous  grounds  for  relief  ought  not  to  be 
construed  as  an  abandonment  of  those  which  are  pertinent 
and  sufficient,  if  proven.  This  is  in  accord  with  the  recent 
opinion  in  Read  v,  Rousch^  189  Iowa  695.  The  appellant's 
brief  was  in  substantial  compliance  witli  the  rules,  and 
the  judgment  is  reversed,  owing  to  want  of  jurisdiction. — 
Reversed. 

Weaver,  C.  J.,  Stevens  and  Arthur,  J  J.,  concur. 
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Frisbie  Brothers^  Appellants,  v.  Edwin  Beck^  Appellee. 

TRESPASS:  Burden  of  Proof.  In  an  action  to  enjoin  a  trespass, 
plaintiff  meets  his  burden  of  proof  by  showing  his  possession 
under  a  lease  from  the  owner.  Defendant  then  has  the  burden 
legally  to  Justify  hia  possession.  1.  e.,  by  showing  that  plaintiff 
had  leased  to  him. 

Appeal  from  Cherokee  District  Court, — ^William  Hutchin- 
son, Judge. 

October  26,  1920. 

Suit  in  equity  to  enjoin  the  defendant  from  trespassing 
upon  plaintiffs'  property,  and  especially  from  cutting  a 
certain  second  crop  of  clover  hay,  then  growing  upon  said 
premises.  A  temporary  injuncti(m  was  issued,  and  there- 
after a  trial  was  had  on  the  merits.  The  trial  court  dis- 
missed the  plaintiffs'  petition,  and  they  appeal. — Reversed. 

Claud  M.  Smith,  for  appellants. 

Molyneux  d  Maker,  for  appellee. 

EvAxs,  J. — The  plaintiffs  are  tw^o  brothers,  who  were 
jointly  engaged  in  farming,  as  tenants,  upon  a  farm  of  140 
acres.  The  farm  included  27i/^  acres  of  tame  hay  growing 
thereon  in  the  season  of  1919.  It  is  undisputed  that  the 
hay  then  standing  upon  this  piece  of  ground  was  disposed 
of  to  the  defendant.  Beck,  who  entered  upon  the  ground  two 
or  three  days  later,  and  harvested  the  same.  Thereafter,  a 
valuable  second  crop  of  clover  grew  upon  the  same  ground  ; 
and  in  September,  the  defendant.  Beck,  entered  upon  the 
ground,  to  cut  and  appropriate  si\ch  second  crop.  This 
was  the  occasion  for  the  injunction.    The  dispute  between 
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the  parties  arises  over  the  terms  of  their  oral  contract.  The 
conversation  between  them  in  the  making  of  the  contract 
was  brief  and  informal,  and  was  conducted  on  behalf  of 
plaintiffs  by  one  of  them.  The  plaintiffs'  version  of  the 
contract  is  that  they  simply  sold  to  the  defendant  the  hay 
then  standing  upon  the  ground.  The  defendant's  version  is 
that  he  rented  the  land.  Each  partj"  has  testifled  unequiv- 
ocally in  support  of  his  own  version.  Though  the  issue  thus 
made  between  the  parties  was  one  at  law,  it  was  tried  in 
equity,  in  connection  with  the  right  to  an  injunction.  The 
case  is,  therefore,  triable  de  novo  here,  and  we  cannot  avoid 
the  responsibility  of  passing  upon  the  facts' in  the  light  of 
the  evidence.  Without  dispute,  the  plaintiffs  were  in  pos- 
session of  the  farm  under  a  written  lease.  The  burden, 
therefore,  was  on  the  defendant,  to  justify  his  alleged  pos- 
session and  to  prove  his  allied  right  thereto.  We  cannot, 
therefore,  sustain  appellee's  contention  that  the  burden  was 
upon  the  plaintiffs  in  this  respect.  The  burden  was  on  the 
plaintiffs  to  sustain  their  right  to  an  injunction.  This  bur- 
den was  met  by  a  showing  of  their  possession  under  lease. 
This  right  of  possession  was  entirely  consistent  with  the 
permission  or  license  to  the  defendant  to  enter  upon  the 
land,  for  the  purpose  of  cutting  and  stacking  his  hay  there- 
on, and  to  take  and  temporarily  leave  upon  the  land  the 
implements  for  such  purpose.  We  infer  that  the  trial  court 
must  have  disposed  of  the  case  on  the  theory  that  plaintiffs 
had  the  burden  at  this  point. 

Upon  a  separate  reading  of  the  evidence,  we  have  all 
readily  reached  the  same  conclusion,  that  the  real  weight 
of  the  evidence  is  clearly  with  the  plaintiffs,  and  not  with 
the  defendant.  The  version  of  the  plaintiffs  appears  to  us 
as  the  more  natural,  reasonable,  probable,  and,  therefore, 
the  more  credible.  No  explanation  is  given  by  defendant  as 
to  why  he  should  rent  the  land,  rather  than  buy  the  stand- 
ing hay.  There  was  no  time  or  term  fixed  for  his  alleged 
oral  lease,  nor  were  any  conditions  of  any  kind  stipulated 
therein.  He  knew  that  the  plaintiffs  were  themselves 
renters  of  the  land.    He  did  not  know  and  did  not  inquire 
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whether  they  had  a  right  to  sublet  the  same  or  not.  It  is 
an  undisputed  fact  that  they  did  not  have  such  right.  On 
the  contrary,  their  lease  expressly  forbade  it,  under  penalty 
of  forfeiture  of  the  lease.  This  fact  of  itself  renders  it 
improbable  that  the  plaintiffs  would  have  been  likely  to 
rent  the  land  to  the  defendant,  when  there  was  so  little 
occasion  or  pressure  for  their  doing  so.  The  defendant's 
direct  testimony  as  to  the  oral  contract  was  as  follows : 

"Well,  I  says,  *I  will  give  you  |14  an  acre  rent  for  it.' 
And  he  said  ^No,'  he  said,  4t  isn't  money  enough.'  He  said 
he  didn't  have  any  hay  tools,  and  didn't  expect  to  be  there 
another  year;  and  before  he  left,  he  said  he  would  take 
|14  an  acre  rent  for  it." 

On  cross-examination,  he  testified  as  follows: 

'^Ail  that  I  wanted  of  that  land  up  there  was  the  hay. 
I  was  willing  to  cut  it  and  harvest  it,  if  I  could  make  a 
proper  deal  for  the  hay.  I  had  no  other  use  for  the  land. 
The  hay  is  all  I  was  after.  I  can't  tell  you  why  I 
rented  the  land,  instead  of  buying  the  hay.  The  hay  is  all 
I  wanted.  Well,  I  rented  the  land.  I  am  22  years  old,  lived 
here  all  my  life,  and  knew  that  Frisbies  were  tenants  of 
the  land.  We  didn't  say  a  word  about  first  or  second  crop, 
when  I  was  first  up  there.  I  just  wanted  to  rent  the  land, 
and  they  said  they  wanted  |900  rent  for  it.  They  didn't 
say  they  wanted  |900  for  the  hay." 

The  difference  between  his  testimony  and  that  of  the 
plaintiffs  consists  in  the  use  of  the  word  "rent."  Its  use 
in  this  connection  by  the  defendant  impresses  us  as  some- 
what forced.  Taking  the  brief  testimony  of  the  contending 
parties,  in  the  light  of  all  the  circumstances  surrounding 
them,  we  are  fully  agreed  that  the  clear  weight  of  the  cir- 
cumstances was  with  the  plaintiffs.  We  are  constrained, 
therefore,  to  order  a  reversal  of  the  judgment  entered  below, 
and  to  order  decree  for  the  plaintiffs. — Reversed. 

Weaver,  C.  J.,  Pueston  and  Salin^br^  J  J.,  concur. 


Oct.  1920]  GardineJr  &  Co.  v.  Hayward  1129 


F.  I.  Gardiner  &  Company,  Appellees,  v.  L.  G.  Hayward, 

Appellant. , 

BEFEBEN'OE:  Beport  as  Special  Verdict.  The  report  of  a  referee 
as  to  the  facts,  especially  when  confirmed  by  the  court,  has  the 
force  and  effect  of  a  verdict  by  a  Jury.     (Sec.  8741,  Code,  1897.) 

Appeal  from  Cherokee  District  Court. — William  Hutchin- 
son, Judge. 

October  26,  1920. 

Action  by  plaintiff  on  account.  The  defense  was  a  gen- 
eral denial,  and  a  counterclaim  on  account.  The  case  wkb 
sent  to  a  referee,  who  heard  the  evidence  and  reported  his 
findings.  Over  the  objections  of  the  defendant,  these  fluid- 
ings  were  approved,  and  judgment  entered  accordingly. 
The  defendant  appeals. — Affirmed, 

J.  A.  Miller,  for  appellant. 

Molyneux  d  Maker  and  Chwy  ./,  Tomlinaon,  for  appellees. 

Evans,  J. — The  plaintiff  was  a  dealer  in  building  mate- 
rial. The  defendant  was  a  general  contractor.  The  plain- 
tiff sued  on  account  for  a  balance  due  of  <;i.210.  The  de- 
fendant not  only  denied  the  plaintiff's  account,  but  pre- 
sented a  counterclaim  for  several  hundred  dollars,  com- 
prising many  items.  The  items  in  each  account  were  very 
numerous.  Those  in  plaintiff's  account  cover  83  printed 
pages  of  the  present  rei*ord,  and  those  in  the  defendant's 
account  cover  5  pages.  The  evidence  was  taken  before  a 
referee.  At  the  hearing  before  the  referee,  the  parties  stipu- 
lated quite  liberally.  The  defendant  admitted  the  plain- 
tiff's account,  w\th  certain  specific  reservations.  Likewise, 
the   plaintiff   admitted   the   defendant's   counter  account. 
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with  certain  specific  reservations.  Dispute  was  reserved 
over  certain  alleged  credits  claimed  by  each  party. 

The  report  of  the  referee  indicated  a  painstaking  con- 
sideration of  the  evidence.  The  defendant  complains  of 
important  items  in  such  report.  We  shall  not  deal  with 
these  seriatim.  One  contention  by  the  defendant  was  that 
the  plaintiff  had  agreed  to  furnish  him  a  certain  grade  of 
lumber  at  certain  agreed  prices,  and  that  such  prices  were 
exceeded  in  plaintiff's  statement  of  account.  The  dispute 
thus  presented  makes  an  item  of  9229.  It  is  enough  to  say 
that  the  testimony  of  the  parties  was  contradictory  as 
to  this  contention  on  the  part  of  defendant.  The  plain- 
tiff's deliial  was  corroborated  by  the  fact,  shown  by  un- 
disputed evidence,  that  the  prices  claimed  by  the  defendant 
were  less  than  the  wholesale  price  at  which  the  plaintiff 
could  have  purchased  such  lumber  at  the  time  the  alleged 
promise  was  made.  Clearly,  therefore,  we  would  not  be 
justified  in  interfering  with  the  report  of  the  referee  at  this 
point.  After  a  careful  reading  of  the  evidence  in  the  record, 
and  of  the  referee's  report,  we  see  no  proper  reason  for  in- 
terfering Avith  such  report  as  to  any  other  of  the  items  in 
dispute.  The  report  was  duly  approved  by  the  trial  court, 
and  it  has  the  full  effect  before  us  of  the  verdict  of  a  jury 
and  a  judgment  of  the  trial  court  thereon. 

We  do  not  overlook  that  there  is  a  suggestion  in  the 
statement  of  facts  and  in  the  brief  points  to  the  effect  that 
the  court  was  not  warranted  in  making  a  compulsory  ref- 
erence of  these  mutual  accounts  to  a  referee.  The  subject 
is  not  further  referred  to  by  appellant,  in  his  extended  argu- 
ment or  otherwise.  The  record  fails  to  indicate  that  the 
reference  yvas  compulsory,  and  this  is  doubtless  the  re-ason 
that  the  subject  was  not  pressed  in  argument.  We  have  no 
occasion,  therefore,  to  consider  the  question  whether  a  com- 
pulsory reference  could  properly  have  been  made.  We  find 
nothing  in  the  record  which  would  justify  a  reversal  of  the 
judgment  below.    It  is,^  therefore, — Affirmed, 

m 

Wbaver,  C,  J,;  Prkston  and  Salinger,  JJ.,  concur. 
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In  bk  Bstatk  of  Amt  Ann  Parkrr. 

F&AXJBUZJIMT    OONVS7AK0E8:     FMuciary    BeiatlotiB.    A     pre- 

1  gumption  of  fraud  attend&  the  transfer  of  property  by  a  prin* 
cipal  to  his  confidential  agent,  and  especially  when  the  prin- 
cipal Is  very  aged  and  physically  and  mentally  weak.  Evidence 
held  to  render  the  presumption  conclusive. 

EZ£CnXTOB8  AND  ADIONISTBATOBS:     Enforcing  Claims  Against 

2  Administrator  on  Final  Beport.  An  administrator  takes  title 
in  trust  to  every  claim  due  to  the  testator  at  the  time  of  his 
death,  even  though  it  be  a  claim  for  damages  for  fraud  per- 
petrated on  the  testator  hy  the  administrator  himself,  before 
he  became  such,  and  he  must  voluntarily  account  therefor,  or 
submit  to  an  order  for  accounting  by  the  probate  court  with- 
out a  jury,  on  objections  to  his  final  report, 

EXEOUTOBS  AND   ADMXNI8TBATOB8;    Waiver   of   Jury   Trial. 

3  The  act  of  qualifying  as  administrator  works  a  legal  waiver 
of  right  of  trial  by  jury,  in  case  claims  in  favor  of  the  estate 
and  against  the  administrator  are  sought  to  be  enforced  on 
objections  to  the  administrator's  final  report. 

EXECUTOBS  AND  ADMINI8TBAT0B8:     Jury  on  Issue  Arising  on 

4  Final  Beport.  An  administrator  may  not  complain  that  an 
Issue  arising  on  his  final  report  was  sent  to  a  jury,  when  his 
only  objection  to  such  course  was  an  untenable  one. 

EXECTXTOBS   AND    ADMINISTBATOBS:    Effect    of    Inquisitorial 

5  Examinations.  The  act  of  the  probate  court  in  calling  the  ad- 
ministrator into  court  and  entering  upon  an  inquisitorial  ex- 
amination as  to  the  indebtedness  of  the  administrator  to  the 
estate,  does  not  exhaust  the  jurisdiction  of  the  court,  later, 
to  enter  upon  a  formal  hearing  of  objections  to  the  adminis- 
trator's final  report,  and  to  adjudicate  such  indebtedness. 

UMITATXON  OF  ACTIONS:     ToUing  Stotute  on  Claims  Due  Estate 

6  from  Administrator.  The  statute  of  limitations  does  not  run 
during  administration,  on  claims  owed  by  an  administrator 
to  the  estate. 

Appeal    from    Cerro    Gordo    District    Court, — Joseph    J. 

Clark,  Judge. 
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Exceptions  were  taken  to  the  executor's  final  report, 
and,  on  trial,  the  executor  was  ordered  to  turn  over  to  the 
legatees^  or  their  representatives,  four  shares  of  stock,  of 
the  par  value  of  |1,000  each,  in  the  J.  Decker  &  Sons  Com- 
pany, |1,680  in  dividends  collected,  with  interest  thereon, 
and  a  balance  of  |1  J22.67  on  four  shares  in  said  company, 
appropriated  to  his  own  use,  with  interest.  The  executor 
appeals. — Affirmed. 

Duncan  Rule,  E.  P.  Andrews,  and  Smith  d  Rinard,  for 
appellant. 

Blythe,  Markley,  Rule  d  Smith,  for  appellees. 

Ladd,  J. — I.  Amy  Ann  Parker  died  testate,  May  9,  1912, 
at  the  age  of  90  or  91  years.  She  recited  in  her  will  that 
she  was  86  years  old,  and  a  nephew  testified  that  she  was 
born  April  16,  1821.  She  had  so  stated  her  age  to  Mrs. 
Schenke,  and  probably  this  is  correct,  though  the  executor, 
who  prepai'ed  the  will.,  thought  she  had  said  to  him,  some 
time  prior  to  her  death,  that  she  was  but  83  years  of  age. 
A.  H.  Cummings  was  nominated  in  the  will  to  be  executor, 
and,  upon  its  admission  to  probate,  September  9,  1912,  was 
appointed  as  such  by  the  court.  He  qualified,  but  did  not 
file  an  inventory  until  February  7,  1914.  During  that  year, 
a  legatee  filed  an  application  for  his  removal,  but  this  was 
never  heard.  The  executor  did  not  file  report  until  October 
11,  1917.  and,  about  a  month  later,  filed  a  substituted  in- 
ventory, list  of  heirs,  and  description  of  the  real  estate. 
The  final  report  was  presented  April  5„  1918.  This  laiat 
report  showed  cash  on  hand,  after  discharging  all  claims 
and  costs,  fSOO.'Oo,  and  60  shares  of  preferred  stock  in  the 
Vulcan  Iron  Works  Company,  of  Mason  City,  and  30  shares 
of  its  common  stock  issued  to  decedent  and  held  by  the 
executor,  which  he  deposited  with  the  clerk  of  court.  The 
lii'ill,  after  directing  payment  of  debts,  and  expenses  of  last 
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sickness  and  burial^  gave  Mrs.  North,  a  niece,  the  home 
and  furnishings,  and  to  Mrs.  North,  George  Fulford,  and 
Thomas  Buck,  the  residue  of  the  estate.  The  latter  had 
departed  this  life,  and  his  son,  John  F.  Buck,  his  daughter, 
Josephine  Steward  Fulford,  the  executor  of  the  estate  of 
Mrs.  North,  since  deceased,  and  Henry  Curbo,  filed  objec- 
tions to  this  report,  with  amendments,  alleging  that  the 
executor  had  failed  to  account  for  8  shares  of  the  stock,  of 
the  par  value  of  ^1,000  each,  issued  by  Jacob  E.  Decker  & 
Sons  Company,  and  some  other  matters,  which  were  sub- 
sequently abandoned. 

It  appears  without  dispute  that,  in  1907,  decedent  deliv- 
ered to  Cummings  two  notes,  one  for  f 4,500,  and  the  other 
for  ^f3,700,  and  directed  him  to  dispose  of  them,  and  invest 
the  proceeds  in  nontaxable  securities;  that  he  sold  these 
notes  at  a  small  discount,  and  purchased  8  shares  of  stock 
heretofore  mentioned,  at  par,  in  her  name ;  and  that,  there- 
after, until  November  9,,  1911,  he  collected  the  dividends 
declared  thereon,  and  turned  them  over  to  Mrs.  Parker. 
At  the  date  last  mentioned,  when  she  was  89  years  old, 
he  claims  to  have  exchanged  (JO  shares  of  preferred  stock, 
of  the  par  value  of  f  100  each,  in  the  Vulcan  Iron  Works 
Company,  organized  April  19,  1909,  and  30  shares  of  its 
common  stock,  for  the  8  shares  of  preferred  stock  in  the 
Jacob  E.  Decker  &  Sons  Company,  paying  a  difference  of 
^2,000,  of  which  over  $1,200  was  charged  for  his  services 
claimed  to  have  been  rendered,  and  some  items  he  had 
advanced  for  her,  and  the  balance  in  money.  AVliether 
such  an  exchange  was  made^  is  questioned;  but,  for  the 
purposes  of  the  case,  such  exchange  may  be  conceded  to 
have  been  physically  effected.    The  objectors  asserted  that : 

"(1)  Either  that  said  Amy  Ann  Parker  was  not  men- 
tally competent  or  capable  of  making  said  sale  and  assign- 
ment, or  to  make  said  settlement  claimed  by  said 
Cummings;  or  (2)  that,  by  reason  of  old  age,  feebleness 
of  mind,  and  the  business  relations  existing  between  her 
and  the  said  Cummings,  he  took  advantage  of  her,  and  by 
undue  influence  induced   her  to  her  disadvantage  to  sell 
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and  exchange  and  transfer  or  assign  said  J.  Decker  &  Sons 
[Company]  stock  to  him,  and  to  accept  the  payment  and 
satisfaction  and  settlement  claimed  to  have  been  made  bv 
him;  or  (3)  that,  whether  she  was  mentally  capable  of 
transacting  business  or  not,  that,  under  the  business  rela- 
tions existing  between  her  and  the  said  Cummings,  he 
made  misrepresentations  to  her  in  regard  to  the  said  stock 
and  the  Vulcan  Iron  Works  stock,  substantially  as  alleged 
by  objectors,  with  intent  to  deceive  and  induce  her  to  part 
with  her  said  stock  to  him;  that  she  believed  and  relied 
upon  said  statements,  and  was  induced  thereby  to  make  the 
sale  and  exchange  and  transfer  of  said  stock.'' 

The  executor,  by  demurrer,,  motion  to  strike,  answer, 
motion  to  transfer  to  law  side  of  calendar,  and  objections 
to  further  proceeding,  raised,  in  substance,  the  following 
questions:  (1)  Whether  the  court  had  jurisdiction  to 
determine  the  issues  raised  by  the  objections;  (2)  whether 
the  fact  that  he  appeared  before  the  court  for  examination 
terminated  the  court's  authority  to  pass  on  the  objections 
to  the  final  report;  (3)  whether,  in  sustaining  the  objec- 
tions, the  executor  would  be  denied  the  right  to  trial  by 
jury;  (4)  whether  the  issue  as  to  fraud  practiced  on 
decedent  might  be  heard  in  probate  on  objections  to  the 
final  report;  and  (5)  whether  recovery  should  have  been 
awarded  on  the  merits. 

II.  Reference  to  the  facts  and  conclusions  to  be  drawn 
therefrom  first  will  aid  in  a  clear  understanding  of  the 
issues  raised.     Gummings  appears  to  have  first  acquired 

stock  in  the  Vulcan  Iron  Works  Coiapany 

1-  ^^^!^^       in  July,   1909,  by  exchanging  "an  equity 

fldociary  ^^  ^  farm"  and  paying  the  difference  in 

reiationa.  money,  and  with  such  stock,  one  half  as 

many  shares  of  common  stock.  He  then 
occupied  the  same  office  as  the  president  of  the  company's 
board  of  directors,  and,  in  June,  1910,  became  a  director 
and  vice  president  of  the  board  of  directors.  He  was 
aware,  at  the  time  of  the  alleged  exchange,,  that  the  com- 
pany had  neier  declared  a  dividend,  and  that  it  was  in 
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pressing  need  of  money.  As  early  as  June,  1911,  the  pres- 
ident, secretary,  and  treasurer  were  authorized  to  sell 
additional  stock,  to  the  amount  of  f  25,000,  on  a  commifision 
not  to  exceed  10  per  cent.  At  a  stockholders'  meeting  on 
July  20,  1911y  a  motion  was  made  that  bonds  in  the  sum 
of  f  25,000,  bearing  7  per  cent,  be  issued  in  lieu  of  the  stock 
so  authorized,  and,  four  days  later,  a  special  meeting  of  the 
directors  was  called,  and  the  issuance  of  the  amount  of 
bonds  mentioned  above  ordered,  on  motion  of  Cummings, 
and  a  committee  appointed  to  take  the  necessary  legal  steps. 
On  September  11th  of  the  same  year,  Cummings  moved 
that  the  manager  be  authorized  to  negotiate  a  (1,500  loan 
on  a  house  the  company  had  taken  for  stock  issued,  in 
Saint  Paul.  Minnesota.  He  moved,  on  the  same  day,  that 
the  president  and  treasurer  be  authorized  to  issue  $25,000 
of  preferred  and  f  12,500  of  common  stock,  over  and  above 
the  original  capitalization.  In  pursuance  of  an  appoint- 
ment July  20,  1911,  a  committee  of  three,,  appointed  to 
audit  the  books,  reported  to  the  stockholders  that  the  com- 
pany was  indebted  to  the  banks  in  Mason  City  in  the  sum 
of  $14,350;  for  merchandise,  f 5,200;  accounts  payable, 
f 2,805.52;  and  a  bond  indebtedness  of  97,000.  On  motion 
of  Cummings,  the  board  of  directors  resolved  upon  an  issue 
of  f  25,000  in  bonds.  Knapp,  the  manager  and  its  president, 
died  early  in  1913,  and  was  found  to  have  been  indebted 
to  it  in  money  appropriated  to  his  own  use,  in  the  sum  of 
$10,000.  Thereupon,,  Its  business  ceased,  without  sufRcicnt 
assets  to  satisfy  indebtedness.  Notwithstanding  all  this, 
Cummings  insisted  that  he  knew  nothing  of  the  affairs  of 
the  company,  and  that,  at  the  time  of  the  alleged  deal 
with  deceased,  he  supposed  the  shares  of  stock  issued  by 
the  Vulcan  Iron  Works  Company  to  be  worth  their  par 
value.  The  evidence  was  such  that  he  might  well  have  been 
found  to  have  been  aware  of  the  condition  of  the  company, 
for  he  appears  to  have  known  it  to  be  parting  with  its 
shares  of  stock  for  land,  instead  of  cash,  as  exacted  by 
law,  and  to  have  taken  an  active  part  in  the  meetings  of 
the  board  of  direclwrs,  as  well  as  of  the  stockholders.    From 
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his  opportunities  to  know,  and  what  he  is  shown  to  have 
done,  the  natural  inference  is  that  he  was  familiar  with 
its  financial  affairs,  and  such  a  finding  hait  ample  support 
in  the  record.  That  other  men  of  business  sagacity  had 
acquired  a  small  amount  of  stock  of  the  company,  and  that 
the  cashier  or  president  of  every  bank  of  Mason  City  had 
written  letters,  purporting  to  be  in  response  to  an  inquiry 
by  its  stock  salesman,  speaking  well  of  the  enterprise^  can- 
not obviate  the  knowledge  of  its  directors  then  or  six 
months  later,  when  the  exchange  was  made,  that  the  com- 
pany was  hard  pressed  for  means,  and  in  failing  circum- 
stances. These  letters  but  illustrate  the  readiness  of  some 
people  to  encourage  others  to  invest  liberally  in  building 
up  ''home  enterprises,"  while  holding  fast  to  their  ovm 
purse  strings,  or  loosening*  but  slightly!  Of  cour5?e,  a 
cautious  business  man  would  not  be  misled  by  cheap  in- 
dorsements of  this  kind,  by  opinions  merely,  and  probably 
of  persons  unfamiliar  with  actual  conditions.  But  what 
of  the  mass  of  investors,  untrained  in  business,  and  seek- 
ing to  safely  place  their  funds?  Such  letters  are  well 
calculated  to  lull  these  into  a  feeling  of  security,  and  to 
prevent  adequate  inquiry  or  investigation  into  the  value  of 
stock  put  on  the  market.  One  of  these  who  wrote  of  the 
enterprise  in  fine  phrases  testified : 

"I  did  not  have  very  much  knowledge  of  the  financial 
condition  of  the  Vulcan  Iron  Works  Companj  in  1910.  I 
made  a  verv  smaU  investment  in  it,  but  do  not  recall  the 
date.  It  seemed  to  be  necessary,  under  the  suggestion  of 
some  of  our  people,  that  we  ought  to  be  helping  these  things 
along,  and„  like  many  others,  I  bought  a  little  of  it.  *  *  * 
I  would  not  say  the  letter  was  a  recommendation.  The  first 
clause  takes  care  of  anything  that  might  be  said,  if  you 
read  it.  I  would  not  say  that  this  letter  I  wrote  was  in- 
tended to  mislead  anybody  to  believe  that  stock  in  the 
Vulcan  Iron  Works  Company  was  a  fine  investment,  and 
I  do  not  see  how  it  could  be  misunderstood  by  any  ordinary 
business  man  who  used  ordinary  precaution." 

But  what  of  the  unwary,  those  men  and  women  nith- 
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out  ordinary  busineHs  capacity?  What  were  the  letters 
AVTitten  for?  Manifestly,  to  aid  the  stock  salesmen  in  dis- 
posing  of  the  stock,  and  to  be  used  in  convincing  people 
of  its  present  value  and  earning  capacity  in  the  future. 
Can  men  of  standing  in  the  community  aiford  to  allow  such 
standing  to  be  frittered  away  ^n  doubtful  enterprises,  to 
the  injury  or  disadvantage  of  their  neighbors?  On  the  con- 
trary, ought  they  not  to  be  jealous  of  their  good  name,  and 
'  never  permit  its  use  to  mislead  others  to  their  detri- 
ment? Whatever  the  writers  of  these  letters  may  have 
intended,  Cummings,  and  men  of  his  ilk,  are  not  likely 
to  have  labored  under  any  delusions  because  of  their  exist- 
ence, for  the  record  is  indicative  that  he  was  fully  aware 
of  the  embarrassments  of  the  corporation, — at  least,  this 
is  the  inference  to  be  drawn  from  the  evidence  adduced. 
That  the  shares  in  J.  Decker  &  Sons  Company,  exchanged, 
were  worth  par  value,  and  paid  dividends  regularly,  is  not 
questioned. 

Cummings  had  been  decedent's  agent  in  the  transaction 
of  all  her  business  since  1907.  At  the  time  of  the  deal, 
she  was  90  years  old,  in  feeble  health,  and,  according  to 
the  testimony  of  two  physicians  and  several  nonexperts, 
of  unsound  mind.  The  evidence  leaves  no  doubt  that  she 
intrusted  all  her  business  to  his  care,  reposed  in  him 
absolute  confidence,  and  exchanged  the  shares  of  stock  at 
his  suggestion,  without  inquiry  and  without  knowledge  of 
values.  The  shares  of  preferred  and  common  stock  in  the 
Vulcan  Iron  Works  Company  alleged  to  have  been  received 
by  her  were  worthless,  while  the  8  shares  of  the  par  value 
of  J8,000  in  the  J.  Decker  &  Sons  Company  were  worth 
that  amount.  She  was  paid  by  Ciunmings  only  a  difference 
of  ?2,000.  The  situation  was  such  as  to  cast  on  hira  the 
burden  to  prove  that  the  deal  was  fairly  made,  and  on 
objectors,  that  she  was  of  unsound  mind.  They  met  the 
burden  of  proof,,  but  he  failed  to  do  so. 

III.  The  decedent,  then,  had  a  cause  of  action  against 
Cummings  at  the  time  of  her  death.  All  causes  of  action 
survive  the  death  of  those  in  whose  favor  they  exist,  and 
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may  be  prosecuted  by  personal  representa- 
^'  ?vn7^?S         tives.    Sections  3443  and  3445  of  the  Code. 

AND   ADMIN- 

eSf^ctol^*  ^^^^^  *^  *^^*  ^^  ^^^^^  ^*  decedent  then 
a^Sst  ad-  passed  to  the  executor  of  her  estate,  upon 
oo"flna?**^^  his  appointment  and  qualification.  The 
report.  executor,    however,    could    not    bring    an 

action  against  himself.  'There  is  no  %tat- 
utory  provision  authorizing  the  prosecutiott  of  such  an 
action  by  special  or  temporary  administrator,  or  by  the 
heirs.  The  only  way  open  through  which  to  contest  his 
liability  seems  to  be  through  objections  to  his  final  report 
as  executor,  or  through  his  removal  and  the  appointment 
of  a  successor,  who  may  prosecute  the  action,  as  is  the 
practice  in  some  jurisdictions.  At  the  common  law,  any 
indebtedness  of  an  executor  to  the  estate  of  his  decedent 
was  deemed  satisfied  upon  his  appointment,  if  nominated 
in  the  will,  unless  a  contrary  intent  was  manifest.  This 
rule  has  never  prevailed  in  this  country.  Here,  his  in- 
debtedness becomes  a  part  of  the  assets  of  the  estate,  and 
must  be  accounted  for  like  other  assets.  Savery  v,  Sypher, 
39  Iowa  675 ;  McEwen  v,  Fletcher,  164  Iowa  517.  In  some 
jurisdictions,  the  debt  is  assumed  to  have  been  paid  immedi- 
ately upon  becoming  executor,  and  the  amount  becomes 
cash  assets  of  the  estate.  Where  courts  indulge  in  this 
fiction,  the  indebtedness  must  be  uncoi\troverted.  Shields 
r.  Odell,  27  Ohio  St.  398.  We  see  no  reason  to  indulge  in 
such  a  fiction.  An  executor  ought  not  to  be  permitted,  by 
virtue  of  his  trust  relation,  to  gain  any  advantage  which 
he  would  not  other\^dse  possess,  with  reference  to  his  own 
indebtedness  to  the  estate.  Coffey  v,  Coffey,  193  Mass.  398; 
Randall  v.  Turner,  17  Ohio  St.  262;  Baucus  i:.  Stover,  89 
N.  Y.  1;  2  Woerner  on  Administration  (2d  Ed.),  Sections 
311,  512.  If  insolvent  when  appointed,  he  ought  not  to  be 
presumed  to  have  paid  something  he  did  not  have,  and 
could  not  have  paid.  Barker  v.  Trick,  10  N.  J.  Eq.  269; 
In  re  Piper^s  Estate,  15  Pa.  St.  533 ;  Lyon  v.  Osgood,  58  Vt. 
707;  2  Woerner  on  Administration  (2d  Ed.),  Section  512. 
The  denial  of  the  right  of  an  administrator  de  bonis  non  to 
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recover  from  the  estate  of  the  executor  of  the  deceased 
predecessor  on  an  indebtedness  owed  hj  said  predecessor 
to  decedent,  is  utterly  inconsistent  with  the  operation  of 
the  alleged  fiction,  and  consistent  with  our  conclusion  that 
such  a  claim  passes  to  the  executor,  like  any  other.  Hodge 
V.  Hodge,  90  Me.  505.  We  see  no  obstacle  to  treating  the 
claim  against  the  executor  the  same  as  those  against  others ; 
for  they  should  be  subject  to  defenses  of  being  unjust,  or 
of  having  been  satisfied  or  discharged,  and  to  the  plea  of 
the  statute  of  limitations.  Everts  r.  Experts,  62  Barb. 
(N.  Y.)  577,  582;  Rluck  t\  White,  13  S.  C.  37;  Wood  v. 
Executors  of  Talltnan,  1  N.  J.  L.  153;  Lynch  v.  Divan,  66 
Wis.  490;  Dickie  v.  Dickie,  80  Ala.  57.  In  the  section  of 
Woerner's  Administration  of  Estates  last  above  cited,  that 
defense  may  be  made  by 'the  executor,  is  said  to  be  self- 
evident.  The  question  was  settled  in  McEwen  t\  Fletcher , 
164  Iowa  517,  at  page  525.  It  seems  to  have  been  thought, 
in  Lynch  v.  Divan,  66  Wis.  490,  that  issues  raised  by  an 
executor  may  not  be  heard  in  probate,  but  that  the  proper 
practice  is,  when  a  defense  is  interposed,  to  remove  the 
executor  and  appoint  another  in  his  stead,  and  that  an 
administrator,  by  inventorying  a  claim  against  himself, 
"did  not  thereby  admit  that  he  owed  the  estate  anything 
on  account  of  either,  or  estop  himself  to  deny  his  present 
indebtedness  thereon.  A  defense  to  these  claims  has  no 
proper  place  in  the  inventory.  Whether  he  was  the  debtor 
of  the  estate,  on  either  account  could  only  be  determined 
in  some  legal  proceeding  appropriate  to  that  end.  Unless 
the  county  court  was  satisfied  that  the  claims  of  the  estate 
against  the  executor  could  not  be  enforced,  it  should  have 
removed  him,  and  appointed  a  competent  administrator, 
who  should  have  been  require<l  to  bring  suit  against  the 
late  executor  on  the  note  and  for  the  reift."  But  in  Wood 
V,  Ecrecutors  of  Tnllman,  1  \.  J.  L.  153,  154,  after  noting 
the  authority  of  the  orphan^s  court  of  that  state  to  compel 
ati  accounting,  the  court  obser\'ed  that : 

"It  has  been   strenuously   argued    that,   although   the 
orphan's  court  may  compel  executors  to  account  for  assets 
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or  effects  of  the  testator  in  their  hands,  yet  they  have  no 
authority  to  try  an  action  of  debt;  or,  under  pretence  of 
citing  an  executor  to  account,  to  try  a  claim  for  a  debt 
which  he  denies  that  he  owes,  or  which  he  alleges  he  has 
paid.  It  has  been  said  that,  in  this  case,  the  executor  is 
as  much  a  stranger  as  any  other  debtor,  and  the  orphan's 
court  have  no  more  right  to  adjudicate  upon  a  claim  against 
him  by  the  testator,,  than  upon  a  demand  against  any 
other  individual.  They  allege  that  nothing  is  assets  until 
recovered  or  reduced  by  the  executors  into  actual  posses- 
sion, and  proved  to  have  come  into  his  hands.  But  in  this 
case,  neither  the  bond  nor  the  rents  came  to  Woodward 
junior  as  executor;  but,  if  they  came  to  his  hai\ds  at  all, 
it  was  as  a  debtor;  and  these  moneys  cannot  be  chjirged 
to  his  account  as  executor,  until  thev  have  been  recovered 
by  due  course  of  law.  These  doctrines  cannot  be  rec- 
ognized by  us,  and  they  are  contrary  to  the  act  of  assembly. 
The  law  has  given  tlie  orphan's  court  full  power  to  compel 
the  executors  to  account  generally,  and  to  decree  the  bal- 
ance due  to  the  legatees  in  their  hands,  without  restrain- 
ing them  in  the  exercise  of  this  power  to  any  particular 
kinds  of  claims,  or  subjects  of  controversy.  There  is  no 
real  difference,  as  regards  the  executor,  between  assets  in 
his  hands,  or  a  debt  in  his  hands;  it  is,  therefore,  nothing 
more  than  an  inquiry  upon  the  subject  of  the  inventory. 
All  the  argument  turns  upon  the  objection  that  the  executor 
is  thereby  deprived  of  the  l)enefit  of  a  trial  by  jury ;  where- 
as, it  is  evident  that,  being  both  executor  and  debtor,  no 
action  could  be  instituted  against  liim  at  common  law,  to 
try  the  validity  of  the  claim.  Unless  he  can  sue  himself,  the 
remedy  must  be  against  him  as  accountant  to  the  legatee, 
either  in  chancery  or  in  the  orphan's  court,  and  in  either 
case  the  trial  by  jury  is  equally  out  of  his  reach;  by  taking 
upon  himself  the  iriisty  he  knows  he  must  account,  and 
f'olcnti  non  fit  injuria.  *  *  *  It  has  been  contended, 
also,  that,  if  such  a  power  be  really  granted  to  the  orphan's* 
court,  it  is  unconstitutional,  because  the  right  to  a  jury 
is  secured  by  that  instrument  to  each  individual  of  the 
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community.  To  this  I  answer :  The  Constitution  does  not 
extend  the  right  to  a  trial  by  jury  to  caf^es  which  did  not 
fall  ^^athin  its  province  before  the  existence  of  that  char- 
ter. The  chancery,  prerogative,  and  spiritual  courts  have 
always  proceeded  without  the  intervention  of  a  jury;  and 
the  orphans'  courts,  being  invested  with  those  powers  as 
defined  and  limited  by  the  act  of  assembly,  may  exercise 
them  as  before,  without  any  violation  of  the  right  to  trial 
by  jury." 

In  Everts  v.  Everts,  62  Barb.  (N.  Y.)  577,  the  court, 
speaking  of  a  claim  against  an  executor,  said: 

**The  executor  is  prima  facie  chargeable,  but  it  is  com- 
petent for  him  to  show  the  claim  unfounded  and  unjust. 
The  validity  or  justice  of  the  claim  must,  when  denied,  be 
in  some  way  determined,  and,  as  the  executor  cannot  sue 
himself,  and  as  the  question  must  be  settled  before  the 
estate  can  be  finally  settled,  it  must  be  tried  in  the  sur- 
rogate's court,  in  the  sjime  way  and  for  the  same  reason  that 
claims  against  the  estate  in  favor  of  the  executor  must  be 
tried  in  that  court.  By  trying  in  that  court,  the  parties 
lose  the  benefit  of  a  triai  by  jury ;  but  that  results  from  the 
voluntary  act  of  the  creditor  in  the  one  case,  and  the  debtor 
in  the  other,  accepting  a  trust  which  makes  another  mode 
of  trial  absolutely  necessary." 

The  district  court  is  given  jurisdiction  in  probate  mat- 
ters, and  especially  of  "the  management  and  disposition 
of  the  property  of  and  settlement  of  such  estates."  Section 
225  of  the  Code.  The  executor  is  bound  to  "account  for 
all  the  property  inventoried  at  the  price  at  which  it  was 
appraised,  as  well  as  for  all  other  property  coming  into 
his  hands  belonging  to  the  estate."  Section  8395  of  ithe 
Code.     Under  Code  Section  3399 : 

"Any  person  interested  in  the  estate  may  attend  upon 
the  settlement  of  ^  his  accounts  and  contest  the  same." 

The  executor  did  not  file  his  final  report  until  April 
5,  1918,  over  five  years  after  his  appointment,  and  does  not 
appear  to  have  referred  to  the  Vulcan  stock  before  filing 
his  amended  inventory  in  1917.     To  this  final  report  the 
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objections  were  interposed,  as  authorized  by  the  statute 
last  cited,^  and,  as  we  think,  the  issues  raised  thereby  were 
triable  before  the  district  court  sitting  in  probate.  Tlie 
court  is  the  same  in  issues  arising  at  law,  in  equity,  or  in 
probate,  but  separate  dockets  are  kept,  as  matter  of  con- 
venience in  distinguishing  the  one  class  of  actions  from  the 
other.  Niemand  v,  Seemann,  136  Iowa  713;  Tucker  v. 
Stewart,  121  Iowa  714.  The  practice  is  peculiar  to  each ; 
and,  though  the  issues  raised  by  the  objections  to  the  final 
report  must  have  been  tried  to  a  jury,  had  these  been  ad- 
judicated in  the  lifetime  of  decedent,  contests  arising  on 
final  reports  of  administrators  and  executors  are  to  be 
heard  by  the  court  without  a  jury.  See  Dufy  w  Duffy, 
114   Iowa  581.     By  accepting  appointment  as   such,   the 

executor  acquiesced  in  the  requirement  that 

^'  AND^ADM^iN-       ^^  account  to  the  court  for  all  property 

waiver^^oV         ^^^^  ^^  '^^  ^^  such,  and  waived  the  right 

Jury  trial.  ^q   tviol   by   jury,   to   which   otherwise   he 

would  have  been  entitled.  This  inevitably, 
follows  from  voluntarily  putting  himself  in  a  situation 
where  his  liability  to  decedent  could  not  be  litigated,  save 
on  objections  to  his  final  report.    Though  the  issues  were 

submitted  to  the  jury,  the  executor  is  not 

*'  fND^ADmjr-       ^^  ^  situation  to  complain,  for  the  cause 

isTRATOBs:         ^ras   sct   dowu   for   trial   to   jury    without 

jury    on  •'      * 

in*"V*flnai       objection  thereto,,  save  that  the  court  was 
report.  without  jurisdiction  to  pass  on  the  issues 

raised  in  objections  to  the  final  report. 
rv.     The  executor  filed  his  final  report,  as  heretofore 
stated,  and  objections  were  interposed  by  those  having  an 
inteitest  in  any  property  to  be  distributed,  praying  that 

"such   report  be  not  now  allowed  or  ap- 

5.  J^^c^™*^_       proved  until  further  investigation  and  re- 

effwt^o?'         port  is  had,"  and  then  praying  that  execu- 

inquisito-  tor  be  citcd  to  appear  in  court  at  a  certain 

rial  exam-  '  '■ 

inations.  time  for  examination.     An  amendment  to 

the  objections  was  filed,  specifically  pointing 
out  the  objection,  as  heretofore  made,  to  the  report,  and 
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declaring  that  the  executor  should  be  required  to  account 
for  the  eight  shares  of  stock.  On  the  same  day,  the  ex- 
ecutor appeared,  and  was  examined  in  detail  concerning 
the  entire  transaction.  Under  Section  3395  of  the  Code, 
he  was  required  to  account  for  all  the  property  inventoried, 
at  the  price  at  which  it  was  appraised,  as  well  as  all  other 
property  coming  into  his  hands  belonging  to  the  estate. 
But  examinations  of  this  character  are  merely  to  aid  in  dis- 
covering the  assets  in  the  executor's  possession  or  control, 
and,  though  bearing  on  the  final  settlement,  it  does  not 
defeat  the  right,,  as  contended  by  api)ellant,  of  "any  person 
interested  in  the  estate^'  to  "attend  upon  the  settlement  of 
his  accounts  and  contest  the  same.''  Section  3399  of  the 
Code.  The  examination  of  the  executor  determined 
nothing ;  for  he  denied  that  decedent  owned  the  stock  in  the 
Decker  Company.  The  issues  as  to  the  ownership  raised 
by  the  objections  were  not  determined,  and  could  not  have 
been.  Other  witnesses  might  not  have  been  called.  Nothing 
in  Smyth  t\  Smythy  24  Iowa  491,  and  Rickman  v.  Stani^n, 
32  Iowa  134,  is  to  the  contrary.  These  decisions  relate  to  a 
statute  like  Section  3315  of  the  Code,  but,  as  pointed  out 
in  Barto  v,  Harrison^  188  Iowa  413: 

"The  proceeding  authorized  is  inquisitorial  in  its 
nature,  and  designed  especially  as  an  economical  and  effi- 
cient mode  of  discovering  property  of  the  estate.  The 
parties  are  not  to  be  heard  as  on  a  trial.  The  person  cited 
to  appear  only  may  be  examined.  The  court  or  judge  is 
not  to  try  any  issue  of  fact  as  to  whether  such  person  cited 
to  appear  is  in  the  wrongful  i)08Ression  of  property  of  the 
estate,  but  only  to  determine  whether  there  is  such  an  issue, 
and,  if  there  is  not,  and  the  title  is  conceded  to  be  in  the 
estate,  the  order  should  be  entered.  •  •  ♦  But  if  it 
develops  in  the  examination  that  the  title  to  the  prop- 
erty is  in  dispute,  or  that  there  is  some  controversy  as  to 
whether  the  estate  is  entitled  thereto,  then  the  administra- 
tor or  executor  must  be  relegated  to  procedure  usually  re- 
sorted to  in  order  to  adjudicate  such  issues." 

The  testimony  of  the  executor  on  citation  did  not  con- 
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clnsively  establish  his  liability,  or  that  he  held  the  stock 
belonging  to  decedent  in  his  possession  as  such  executor, 
and,  therefore,  the  court  might  not  properly  direct  him 
to  treat  the  property  as  that  of  decedent.  The  issues  raised 
by  the  exceptions  to  the  final  report  remained  undisposed 
of,  and  were  not  affected  by  the  executor's  examination, 
save  as  this  was  introduced  as  evidence  bearing  on  the 
issues  rtised  by  the  objection  to  the  final  report. 

V.  The  executor  pleaded  in  bar  the  statute  of  limita- 
tions. Less  than  a  year  had  elapsed  after  the  deal  com- 
plained of,  when  he  became  executor  of  her  estate;  and, 

as  action  might  not  have  been  maintained 
••  JJ^"oi  since,  it  is  manifest  that  the  period  of  five 

toTung^'^stat-  y^^«  ^^^^  ^y  Section  3447  of  the  Code 
cudma^dne  ^^^  °^*  expired.  The  indebtedness  of  hiui- 
administra™  ^^^^  ^^  ®^  individual  was  payable  to  himself 
^^^'  in  his  fiduciary  capacity.     The  statute  of 

limitations  does  not  apply  in  such  a 
case.  Long  V.  Long,  118  Md.  198  (84  Atl.  875).  As 
remarked  by  Bleckley,  C.  J.,  in  Thompson  v.  Thompson, 
77  Ga.  692  (3  8.  E.  261)  : 

"An  examination  of  the  authorities  makes  it  clear  to 
us  that  an  administrator  who  is  a  debtor  to  the  intestate 
individually  or  as  suniving  copartner,  is  chargeable  as 
administrator  with  the  amount  of  such  debt;  and  that  the 
statute  of  limitations  will  not  protect  him  against  account 
ing  for  it,  so  long  as  he  remains  accountable  for  assets 
generally." 

See,  also,  Haines  v.  Haines'  Ears.  (N.  J.),  15  Atl.  839; 
18  Cyc.  230. 

What  we  have  said,  disposes  of  other  matters  argued. 
We  are  content  with  the  conclusion  reached  by  the  trial 
court,  and  the  judgment  is — Affirmed, 

• 

Weaver^  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 
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John  W.  Lee,  Appellee,  v.  John  Blumbr^  Executor, 

Appellant. 

EXEOUTOBS  AND  ADBlnaSTBATOBS:  Interrogatories  in  re 
OUtms.  The  statutory  provisions  (Sees.  3604  et  seq.,  Code, 
1897),  relative  to  the  attaching  of  Interrogatories  to  petitions, 
answers,  or  replies,  are  applicable  to  proceedings  in  probate 
for  establishment  of  claims.     (Sec.  3341,  Code,  1897.) 

Appeal   from   Shelby   District   Court. — Thomas    Arthue, 

Judge. 

October  26,  1920. 

Appeal  from  a  judgment  establishing  a  claim  in  probate. 
The  material  facts  are  stated  in  the  opinion. — Reversed. 

Preston  d  DiUinger,  for  appellant. 

Cullison  d  Cullison,  for  appellee. 

Per  Curiam. — I.  On  May  19,  1916,  the  claim  in  con- 
troversy^ which  is  based  upon  an  alleged  promissory  note 
for  f  1,500,  dated  at  Shelby,  Iowa,  September  1,  1905,  and 
at  the  time  of  the  trial  amounting  to  $4,374.08,  was  filed 
in  the  office  of  the  clerk  of  the  district  court  of  Shelby 
County,  against  the  estate  of  Fredolin  Blumer,  who  died 
in  1915.  The  administrator  filed  answer,  denying  the  claim, 
and  alleging  that  the  instrument  was  executed  without 
consideration,  and  that  same  had  been  fully  paid.  To  this 
answer  were  annexed  several  interrogatories,  accompanied 
by  affidavit,,  to  be  answered  by  claimant.  Exceptions  to 
the  interrogatories  were  filed  November  6,  1918,  and  again 
on  September  17,  1919,  upon  the  grounds  that  same  were 
immaterial  and  incompetent;   that  claimant   was   incom- 
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petent,  under  Section  3604  of  the  Code,  to  answer  said 
interrogatories;  and  that  the  statute  permitting  the  filing 
thereof  is  not  applicable  to  proceedings  for  the  establish- 
ment of  a  claim  in  probate. 

On  February  22,  1919,  the  motion  of  defendant  to  re- 
quire claimant  to  answer  the  interrogatories  was  submitted 
ajid  sustained,  claimant  being  given  until  Septpmber  1st 
following  to  answer  same.  Claimant  having  failed  to  do 
so,  the  defendant,  on  September  2d,  filed  a  motion  for  judg- 
ment. This  motion  was,^  on  September  20th,  overruled,  at 
which  time  the  court  also  declined  to  grant  claimant 
further  time  to  answer  the  interrogatories. 

Some  months  later,  the  case  proceeded  to  trial  to  a 
jury.  After  identifying  the  signature  upon  the  note  and 
offering  same  in  evidence,,  claimant  rested.  Thereupon,  the 
defendant  moved  for  judgment,  upon  the  ground  that 
claimant  had  failed  to  answer  the  interrogatories,  making 
the  interrogatories  and  affidavit  a  part  thereof.  This  mo- 
tion was  overruled.  Defendant  then  moved  for  a  directed 
verdict,  upon  the  grounds  stated  in  the  motion  for  judg- 
ment. This  motion  was  also  overruled.  Defendant  then 
introduced  evidence  for  the  purpose  of  showing  that  the 
signature  upon  the  note  was  not  genuine,  and  sought  to 
introduce  testimony  which,  it  is  claimed,  tended  to  sustain 
the  plea  of  payment;  but,  upon  objection  of  claimant,  this 
testimony  was  excluded.  Both  parties  having  rested, 
defendant  again  moved  for  a  directed  verdict,  basing  the 
same  largely  upon  the  failure  of  claimant  to  appear  at 
the  trial  for  cross-examination,  in  obedience  to  a  written 
notice  served  upon  his  counsel,  requesting  him  to  do  so. 
The  motion  was  overruled.  Before  submitting  the  case  to 
the  jury,  the  court,  upon  motion  of  counsel  for  claimant, 
withdrew  the  issues  of  payment  and  failure  of  considera- 
tion, and  submitted  only  the  question  of  the  genuineness  of 
the  signature  upon  the  note. 

The  facts  disclosed,  in  some  respects,  take  the  case 
out  of  the  ordinary.  As  already  stated,  the  note  bears 
date  September  1,  1905,  and  was  filed  for  probate  May  19, 


Oct.  1920]  Lbb  v.  Blumer  1147 

1916.  By  its  terms,  it  became  dtte  in  one  year,  and  there- 
after^ both  principal  and  interest  bore  interest  at  the  rate 
of  8  per  cent.  No  interest  was  ever  paid.  It  is  suggested 
in  defendant's  offer  of  proof  that  the  maker,  on  the  date 
of  the  note,  owned  840  acres  of  land  in  Shelby  County,  in- 
cumbered for  $2,500;  that  he  had  money  in  the  bank,  and 
notes  amounting  to  more  than  $1,000;  that,  during  much 
of  the  time,  he  had  considerable  sums  on  deposit  or  loaned, 
his  deposits  at  times  aggr^ating  $10,000 ;  and  that,  at  his 
death,  they  amounted  to  several  thousand  dollars.  The 
note  was  received  from  claimant  by  G.  W.  Cullison,  an  at- 
torney at  Harlan,  by  mail,  together  with  a  letter  dated  at 
Chicago,  April  13,  1916,  in  which  claimant  stated  that 
the  consideration  for  the  note  was  a  loan  of  $1,500;  that 
he  A^Tote  the  maker  annually,  demanding  payment  of  the 
interest;  that  none  of  the  letters  were  returned;  and  that 
he  received  no  reply  thereto.  Nothing  was  thereafter  heard 
from  claimant  by  his  attorney,  although  the  latter  wrote 
him,  advising  that  answer  and  interrogatories  had  been 
filed  to  the  claim,  and  requesting  him  to  forward  the  in- 
formation necessary  for  the  preparation  of  interroga- 
tories, or  that  he  come  to  Harlan  for  conference.  No  reply 
was  received  from  this  or  a  subsequent  letter,  calling  atten- 
tion to  the  same  matter. 

It  was  contended  by  counsel  for  claimant  in  the  court 
below  that  Section  3604  of  the  Code,  authorizing  the  filing 
of  interrogatories,  and  requiring  the  adverse  party  to 
answer  same,  is  not  applicable  to  proceedings  in  probate 
for  the  establishment  of  claims;  and  that  the  interroga- 
tories submitted  do  not  call  for  answers  material  to  any 
issue  involved ;  and  that,  if  same  had  been  answered  most 
favorably  to  defendant,  such  answers  would  not  sustain 
either  of  the  special  defenses  pleaded.  These  contentions 
present  the  principal  questions  for  decision  upon  this 
appeal.    The  material  sections  of  the  Code  are  as  follows : 

"Sec.  3604.  Either  party  may  annex  to  his  petition, 
answer  or  reply  written  interrogatories  to  any  one  or  more 
of  the  adverse  parties,  concerning  any  of  the  material  facts 
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in  issue  in  the  action,  the  answer  to  which,  on  oath,  may 
be  read  by  either  party  as  a  deposition  between  the  party 
interrogating  and  the  party  answering. 

"Sec.  3609.  The  answers  to  the  interrogatories  shall  be 
verified  by  the  affidavit  of  the  party  making  them,  to  the 
effect  that  the  statements  therein  made  of  his  own  personal 
knowledge  are  true,  and  those  made  from  the  information 
of  others  he  believes  to  be  true.  -And  when  the  party  inter- 
rogated is  a  corporation,  the  answers  and  affidavit  verify- 
ing the  same  shall  be  made  by  the  officers  or  agents  of  such 
corporation  who  have  knowledge  of  the  subjects  and  mat- 
ters covered  by  the  interrogatories. 

"Sec.  3610.  Where  a  party  filing  interrogatories  shaJl 
also  file  an  affidavit  that  he  verily  believes  the  subject  of 
the  interrogatories,  or  any  of  them.,  is  in  the  personal  knowl- 
edge of  the  opposite  party,  and  that  his  answers  thereto, 
if  truly  made  from  such  knowledge,  will  sustain  the  claim 
or  defense,  or  any  part  thereof,  and  the  opposite  party  shall 
fail  to  answer  the  same  within  the  time  allowed  therefor, 
or  by  the  court  extended,  the  claim  or  defense,  or  the  part 
thereof,  according  to  such  affidavit,  shall  be  deemed  to  be 
sustained,  and  judgment  given  accordingly." 

It  is  true,  as  claimed  by  counsel  for  appellee,  that  plead- 
ings in  probate  are  somewhat  less  formal  than  in  other 
cases;  but  they  are  subject  to  motions  for  more  specific 
statement  and  demurrer.  Some  of  the  usual  formalities 
must,  therefore,  be  observed. 

Section  3610,  supra,  provides  that,  if  the  adverse  party 
shall  fail  to  answer  the  interrogatories  filed  Avithin  the  time 
allowed,  the  claim  or  defense,  or  the  i)art  thereof  supported 
by  affidavit,  shall  be  deemed  sustained,  and  judgment  given 
accordingly.  This  section  is  identical  with  Section  2991  of 
the  Revision,  construed  in  Perry  r.  Ueighton,  26  Iowa  451, 
and  held  to  establish  a  rule  of  evidence.  To  the  same  effect, 
see  Independent  School  Dist.  v.  Independent  School  Dist,, 
14:8  Iowa  154.  In  Free  v.  Western  Union  Tel.  Co,^  135  Iowa 
69,  it  was  held  that,  under  Section  3610,  the  failure  of  the 
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party  to  answer  interrogatories  obviated  the  necessity  of 
proof. 

Section  3841  of  the  Code  provides : 

"If  a  claim  filed  against  the  estate  is  not  fully  admitted 
by  the  execntor  or  administrator,  the  conrt  may  hear  and 
allow  the  same,  or  may  submit  it  to  a  jury,  and  on  the 
hearing,  unless  otherwise  provided,  all  provisions  of  law 
applicable  to  an  ordinary  action  shall  apply." 

It  is  contended  by  counsel- for  appellee  that  this  section 
relates  only  to  procedure  upon  the  hearing.  If  this  limita- 
tion were  conceded,  it  would  hardly  aid  appellee's  con  ten 
tion.  The  same  rules  of  evidence,  unless  otherwise  provided 
by  statute,  that  govern  in  the  trial  of  ordinary  'actions, 
govern  in  the  trial  of  claims  offered  for  allowance  in  pro- 
bate. We  perceive  no  reason  why  different  rules  should 
apply  in  the  trial  of  an  ordinary  action  upon  a  promissory 
note,  and  a  trial  upon  a  claim  based  thereon  against  the 
administrator  of  an  estate — at  least  so  far  as  special  de- 
fenses are  involved.  The  question  is  not  one  of  pleading, 
and  it  is  not  controlling  that  pleadings  in  proceedings  of 
the  kind  in  question  are  somewhat  less  formal  than  in 
other  forms  of  action.  We  hold,  therefore,  that  Section 
3604  and  succeeding  sections  relating  to  interrogatories  are 
applicable  to  proceedings  in  probate  for  the  establishment 
of  claims. 

II.  Of  course,  the  statute  contemplates  that  the  inter- 
rogatories filed  must  relate  to  and  seek  facts  material  to 
some  issue  in  the  action.  If  exceptions  are  filed  to  the 
interrogatories,  the  court  must  determine  the  propriety 
thereof,  and  which,  if  any,  of  the  questions  shall  be  an- 
swered, and  the  time  within  which  same  shall  be  answered 
(Section  3606,  Free  i\  Western  Umon  Tel.  Co.,  supra) ;  so 
that  the  court  must  have  found  that  all  of  the  interroga- 
tories filed  were  proper  and  material.,  before  claimant  was 
ordered  to  answer  them.  This  order  was  not  set  aside,  nor 
permission  asked  to  file  other  exceptions.  Perhaps  the 
questions  are  not  as  carefully  or  skillfully  framed  as  they 
might  have  been;  but  claimant  was  asked,  among  many 
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other  material  matters,  to  state  specifically  if  it  were  not 
true  that  the  note  was  executed  without  consideration. 
Failure  of  consideration  was  a  complete  defense  to  the 
whole  claim,  and,  if  established,  was  determinative  of  the 
controversy.  Had  all  of  the  interrogatories  been  answered 
most  favorably  to  defendant,  the  defense  of  failure  of  con- 
sideration would  have  been  established. 

The  motion  filed  September  2d  for  judgment,  and  over- 
ruled September  20th,  was  submitted  to  Judge  Peters.  The 
grounds  upon  which  the  ruling  was  based  were  not  made 
of  record:  but  the  court  may,  in  view  of  our  holding  in 
Perry  v.  Heighton  and  Independent  School  Dist.  v.  Inde- 
pendent School  Dist.,  supra,  have  deemed  it  premature.  In 
any  event,  this  ruling  was  in  no  wise  binding  upon  the  trial 
judge.  The  interrogatories  were  not  answered,  and,  there- 
fore, the  defense  pleaded,  to  which  they  related,  was  deemed 
sustained,  and  the  necessity  of  further  proof  obviated.  The 
motion  for  judgment,  filed  at  the  close  of  plaintiff's  testi- 
mony, should,  therefore,  have  been  sustained,  "the  inter- 
rogatories and  affidavit  w^ere  a  part  of  the  record,  and 
made  a  part  of  the  motion  for  judgment.  The  showing 
waa  complete,  and  every  requirement  of  the  statnte  met. 

It  follows  that  the  judgment  of  the  court  below  must  be 
and  is — Reversed. . 

Arthur^  J.,  took  no  part. 


E.  M.  Mitchell,  Appellee,  v.  Alexander  Mutch^  Adminis- 
trator, Appellant. 

VENBOK  AND  PUBCHASEB:  Wrongful  Withholding  of  Possession 
1  — ^Damages.  A  vendee  who,  in  compliance  with  his  contract, 
tenders  his  purchase-money  note  to  the  vendor,  and  for  a  series 
of  years  is  wrongfully  excluded  from  the  premises,  and  in  the 
meantime  keeps  his  tender  good,  has  the  right,  on  obtaining 
possession,  to  elect  to  have  a  cancellation  of  the  accrued  in- 
terest on  his  note  as  damages,  in  lieu  of  accepting  the  rents  and 
profits  as  damages. 
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yENIX>B  AKP  PUB0HA8EB:    Wrongful  WltlUioldiiig  of  Interest 

2  on  Deposit.  A  purchaser  who  has  been  wrongfully  kept  out  of 
possession  by  the  vendor  has  the  right,  on  obtaining  possession, 
to  recover  of  vendor  legal  interest  on  a  cash  tender  kept  good 
during  the  period  of  detention. 

VENDOB  AND  PXJBCHASEB:     Wrongful  Withholding— Election  to 

3  Accept  Bent  as  Damages.  A  purchaser  who  has  been  wrongfully 
kept  out  of  possession  by  the  vendor  will  not  be  held  to  have 
elected  to  accept  as  damages  the  rents  and  profits  for  the  period 
of  such  detention,  because  of  the  fact  that,  prior  to  any  de- 
fault by  vendor,  the  purchase  terminated  the  tenancy  of  the 
tenant  then  in  possession  of  the  premises. 

VENDOB  AND  FXJB0HA8EB:    Obligation  to  Pay  Taxes.    A  ven- 

4  dor  who  has  covenanted  to  convey  good  title,  and  thereafter, 
for  a  series  of  years,  wrongfully  withholds  from  the  grantee 
both  deed  and  possession,  rests  under  a  legal  obligation  to  pay 
taxes  on  the  premises  accruing  during  the  period  of  detention. 


Appeal  from  Tama  District  Court. — James  W.  Willbtt, 

Judge. 

October  26,  1920. 

Supplemental  proceedings  after  decree  of  specific  per- 
formance, seeking  to  adjudicate  plaintiff's  damages  for 
defendant's  wrongful  delay  of  performance.  There  was  a 
decree  for  plaintiff,  and  the  defendant  appeals. — Affirmed. 

E.  H.  Lwndy,  Peisen  d  Soper,  and  C.  E.  Walters,  for 
appellant. 

Sherman  W.  DeWolf,  Thomas  d  Thomas,  and  Nichols  d 
Nichols,  for  appellee. 

Evans,  J. — I.  The  defendant  is  the  administrator  of 
James  Mutch,  deceased,  who  was  the  original  defendant. 
For  convenience  of  discussion,  the  decedent  will  be  referred 
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to  herein  as  the  "defendant.'^  In  April, 
1.  Vendor   and     1913,  James  Miitch  entered  into  a  written 

Purchaser  * 

wrongful  contract  of  sale  of  his  half-section  farm  to 

of  posses-         the  plaintiff,  Mitchell,  for  a  consideration 

slon  ' 

damages.  of  f 57,600.    The  contract  called  for  a  down 

payment  of  $600,  and  for  a  further  payment 
of  ?5,000  on  March  1,  1914,  and  for  a  note  of  $52,000,  se- 
cured by  a  purchase-money  mortgage,  and  drawing  5  per 
cent  interest,  the  same  to  be  executed  and  delivered  on 
such  latter  date.  On  the  same  date,  Mutch  was  to  execute 
and  deliver  to  Mitchell  a  warranty  deed,  with  full  cov- 
enants, and  to  give  him  possession  of  the  farm.  Before  the 
arrival  of  that  date.  Mutch  had  repented  the  sale,  and  later 
resisted  performance  of  his  contract.  The  vendee,  Mitchell, 
made  full  tender  of  performance  on  his  part,  which  was 
refused  by  the  vendor.  Mutch.  Thereupon,  vendee  brought 
a  suit  for  specific  performance,  which  was  prosecuted  to 
a  final  decree.  See  Mitchell  r.  Mutch,  180  Iowa  1281.  The 
case  being  remanded  from  this  court,  these  supplemental 
proceedings  were  had  in  the  district  court.  Pursuant  to 
the  decree  of  specific  performance,  the  vendor  was  required 
to  deliver  a  warranty  deed  to  the  vendee,  and  to  surrender 
possession  to  him  on  March  1,  1918.  During  the  four  years 
of  delay  of  performance,  the  note  for  $52,000  executed  and 
tendered  by  the  vendee  purported,  on  its  face,  to  draw 
interest  from  March  1,  1914.  During  the  same  time,  the 
vendor  had  received  all  the  rents  and  profits  of  the  farm. 
Instead  of  claiming  as  his  damage  the  accrued  rents  and 
profits  during  such  period  of  delay,  the  vendee,  plaintiff, 
elected  to  ask  a  remission  of  interest  for  such  period  of 
four  years  upon  his  $52,000  note,  and  to  ask  an  allowance, 
of  interest  for  the  same  period  upon  the  $5,600  which  he 
paid  or  tendered  to  the  vendor. 

The  first  and  most  important  question  in  the  case  is 
whether  the  vendee  has  a  right  to  make  such  election,  the 
contention  of  the  vendor  being  that  the  vendee  is  limited 
in  his  measure  of  damages  to  a  recovery  of  the  rents  and 
profits. 
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We  deem  it  clear  that  the  vendee'fl  right  of  election  mnst 
be  sustained.  The  vendor,  having  wrongfully  delayed  the 
performance  of  the  contract,  is  not  allowed  to  derive  any 
advantage  from  his  own  fault.  Since  he  has  wrongfully 
withheld  from  the  vendee  the  possession  of  the  property, 
it  would ,  be  clearly  inequitable  to  permit  him  to  collect 
interest  upon  the  purchase-money  note  during  the  period  of 
such  wron^ul  delay,  if  the  vendee  elects  to  claim  a  re- 
mission of  interest  as  his  measure  of  damages.  Only  a 
few  cases  are  to  be  found  in  the  books  where  this  direct 
question  is  involved,  but  these  few  are  unanimous  in  sus- 
taining the  right  of  plaintiff's  election.  Worrall  v.  Munn, 
38  N.  Y.  137;  Worrall  v,  Munn,  53  N.  Y.  185;  Ahrah^imson 
V.  Lamherson,  79  Minn.  135  (81  N.  W.  768) ;  Crocks  v. 
Gray,  39  Kan.  659 ;  Lynch  v.  Wright,  94  Fed.  703. 

The  rule  of  these  cited  cases  is  concisely  stated  by 
Sutherland  as  follows: 

"A  purchaser  who  obtains  a  decree  for  specific  perform- 
ance may  elect  to  pay  interest  on  the  purchase  price  for 
the  time  elapsed  since  the  conveyance  should  have  been 
made^  and  take  the  rents  and  profits  received  by  the  vendor, 
or  allow  the  latter  to  retain  these,  and  thereby  relieve  him- 
self of  liability  for  interest."  2  Sutherland  on  Damages 
(3d  Ed.)  Section  588. 

No  authorities  are  cited  to  us  to  the  contrary,  and  we 
find  none.  We  hold  that  the  trial  court  properly  permitted 
the  plaintiff  to  elect  to  claim  interest  as  his  measure  of 
damages,  in  lieu  of  rents  and  profits. 

The  decree  below  remitted  all  accrued  interest  upon  the 
152,000  note  up  to  March  1,,  1918.  It  also  allowed  to  the 
plaintiff  6  per  cent  interest  upon  $5,600,  being  the  amount 

paid  or  tendered  on  March  1,  1914.  Objec- 
^  PuScSisBK^     ^^^^  ^^  made  to  the  allowance  of  this  latter 

with^iding       ^^^^'    "^^^  plaintiff  tendered  the  ?5,000  pay- 

of  interest        meut  Oil  March  1,  1914,  and  kept  his  tender 

on    deposit.  ' 

good  during  the  period  of  four  years.  The 
tender  was  the  equivalent  of  payment,  and  the  vendor  is 
deemed  to  have  the  benefit  of  it  as  such.     It  appears  af- 
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iirmatively  that  the  vtodee  had  not  made  any  use  of  the 
money  thus  tendered.  We  have  no  occasion,  therefore,  to 
consider  whether  account  should  be  taken  of  the  value  of 
the  use,  if  he  had  actually  used  the  same.  It  is  true,  also, 
that  the.  vendor  had  no  use  of  the  money,  but  this  was  the 
result  of  his  wrongful  refusal  to  accept  the  same.  He  can- 
not, therefore,  be  compensated.  The  same  reason  that 
awards  to  the  vendee  a  remission  of  the  interest  on  his 
purchase-money  note  entitles  him  to  an  allowance  of  in- 
terest upon  the  money  actually  paid,,  or  kept  in  tender. 

II.  It  is  urged  by  the  appellant  that  the  appellee  was 
estopped  from  making  his  present  election,  by  reason  of  a 
former  election  to  claim  the  rents  and  profits.    It  is  made 

to  appear  that,  at  the  time  of  the  purchase 
3.  vbndor  asv      and  sale  of  the  farm,  it  was  in  the  posses- 

PURCHASIBB  * 

wrongful  sion  of  a  tenant  who  held  the  same  under 

withholding : 

election  to        lease  expiring  March  1,  1917.     The  lease, 

Accent  Pent 

as  damases.      however,  contained  the  proviso  that  it  could 

be  terminated  by  the  lessor  on  the  first  day 
of  March  of  any  year,  by  giving  notice  of  an  election  to 
terminate  on  or  before  October  1st  preceding.  Prior  to 
October  1,  1913,  and  while  the  contract  of  purchase  and 
sale  was  in  force,  the  vendee,  Mitchell,  served  upon  the 
tenant  a  notice  to  terminate  the  lease  as  of  March  1,  1914. 
This  was  done  for  the  purpose  of  enabling  the  vendee  to 
obtain  the  actual  possession  for  himself  on  such  date.  This 
is  the  fact  upon  which  the  appellant  now  bases  his  claim 
of  former  election.  This  was  not  an  election  at  all.  It  was 
not  a  choice  of  remedies.  The  only  right  that  the  vendee 
had,  at  that  time^  was  to  do  what  he  did.  He  was  seeking 
no  remedy,  at  that  time,  against  the  vendor.  The  vendor 
was  not  then  in  default.  He  was  not  liable  to  the  vendee 
for  any  measure  of  damages.  The  default  did  not  occur 
until  after  March  1,  1914.  No  remedy,  as  against  him, 
accrued  to  the  vendee,  prior  to  such  time.  No  election  of 
remedies  by  the  vendee  was  possible,  until  such  right  of 
remedy  accrued  to  him.  The  contention  of  appellant  at  this 
|)oint,  therefore,  cannot  be  sustained. 
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III.  A  question  is  involved  concerning  the  accruing 
taxes  during  the  four-year  period  of  delay.  The  trial  court 
adjudicated  the  question.     The  appellant  insists  that   it 

had  no  jurisdiction  to  do  so,  because  the 
^*  puRCHAsmff  question  was  outside  the  scope  of  the  plead- 
^wigatkm  to  ings,  and  outside  of  the  jurisdiction  re- 
served to  the  court.  We  think  the  question 
was  fairly  within  the  scope  of  the  pleadings,  and  within 
the  jurisdiction  of  the  court.  So  far  as  the  taxes  of  1913 
are  concerned,  the  vendor  would  have  been  .liable  for  the 
payment  of  these,  under  his  contract  and  under  his  war- 
ranty deed,  if  the  same  had  been  delivered  on  March  1,  1914. 
That  obligation  has  not  been  diminished  by  the  delay  of 
performance.  During  the  four  years  of  delay  of  perform- 
ance, the  taxes  for  such  years  accrued,  and  the  vendor  paid 
the  same.  The  evidence  indicates  that  the  vendor  had 
made  some  claim  to  recover  from  the  vendee  the  taxes  so 
paid,  and  this  furnishes  the  occasion  for  the  request  of 
the  vendee  that  the  question  be  adjudicated. 

It  is  undoubtedly  the  general  rule  that  the  person  who 
is  in  possession  of  land,  claiming  ownership  and  receiving 
the  rents  and  profits  thereon,  is  primarily  liable  for  the 
payment  of  taxes.  Mohr  v,  Joslm,  162  Iowa  34 ;  Nunngesser 
V,  Hart,  122  Iowa  647.  And  this  is  so  whether  he  holds  the 
legal  title  or  only  an  equitable  title.  In  this  case,  the  ap- 
pellant held  both  the  legal  title  and  the  possession,  and  re- 
ceived the  rents  and  profits.  Not  only  so,  but,  under  his 
contract,  he  was  bound  to  protect  the  legal  title'which  he 
had  covenanted  to  convey.  Equity  will  treat  the  covenants 
of  warranty  of  his  deed  as  warranting  the  title  against  all 
incumbrances  resulting  from  the  acts  of  the  vendor  up  to 
the  date  of  delivery  of  his  deed.  In  paying  the  annual 
taxes,  therefore,  appellant  performed  his  own  obligation, 
and  that  alone.  The  appellee  was  under  no  obligation  to 
pay  taxes,  until  he  had  obtained  his  title  and  his  possession, 
pursuant  to  his  contract.  It  cannot  be  said,  therefore.,  that 
the  appellant  paid  the  taxes  on  behalf  of  the  appellee.  He 
paid  them  in  discharge  of  his  own  obligation,  an  obligation 
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which  attached  to  the  attitude  chosen  hy  himself  in  respect 
to  the  property. 

We  think  the  trial  court  properly  adjudicated  the  ques- 
tion of  taxes.    The  decree  below  is,  accordingly, — Affirmed. 

Weaver,  C.  J.,  Purston  and  Salinger,  JJ.,  concur. 


ScANLAN  &  Murphy  et  al.,  Appellees,  v.  Ed  Fahey  et  al., 

Appellants. 

TRIAL:  Submission  of  Nonpleaded  Contract.  On  the  sole  issue 
whether  plaintiff  was  entitled  to  recover  on  a  conceded  con- 
tract for  services  the  amount  pleaded  by  him,  or  a  lesser 
amount,  as  indicated  by  defendant  in  bis  testimony,  the  court, 
in  presenting  both  contentions  to  the  Jury,  is  not  guilty  of  the 
vice  of  according  to  plaintiff  the  right  to  recover  on  a  contract 
not  pleaded.  Even  conceding  error  arguendo,  the  same  is 
fully  effaced  by  the  act  of  the  jury  in  finding  exactly  in  accord 
with  plaintifTs  pleadings. 

Appeal  from  Woodbury  District  Court. — George  Jepson, 

Judge. 

October  26,  1920. 

Action  at  law  to  recover  commission  for  the'  sale  of 
real  estate.  The  answer  was  a  general  denial.  There  was 
a  trial  to  a  jurj',  and  a  verdict  and  judgment  for  the  plain- 
tiffs.   The  defendants  appeal. — Affirmed. 

A.  H.  Boltofiy  and  Pendleton  d  Wakefield^  for  appellant. 

Van  Oosterhout  d  Kolyn,  and  Sears,  Snyder  d  Oley- 
steen,  for  appellees. 

Evans,  J. — We  fail  to  discover  anv  reason  in  the  record 
why  Matt  Fahey  should  have  been  made  a  party  defendant. 
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However,  judgment  was  rendered  against  Ed  Faliey  alone. 
The  plaintiffs  are  two  real  estate  firms,  each  doing  business 
as  such  at  Rock  Valley.  Defendant  Ed  Fahey  resided  at 
Sioux  City,  but  owned  a  half-section  farm  in  Lyon  County, 
near  Rock  Valley.  Matt  Fahev  is  the  son  of  Ed  Fahey,  and 
represented  his  father  as  agent  in  matters  pertaining  to 
said  farm.  On  behalf  of  his  father,  he  listed  tlie  farm  for 
sale  upon  identical  terms  with  each  of  the  plaintiff  firms. 
These  terms  were  that  the  price  should  be  ?285  per  acre, 
out  of  which  a  commission  of  |2.00  was  to  be  paid  by  Ed 
Fahey.  The  commission  was  to  be  divided,  fl.OO  to  the 
selling  agency,  and  fl.OO  to  Matt  Fahey.  who  also  was  in 
the  real  estate  business.  Concededly.,  this  contract  per- 
taining to  the  commission  was  later  modified.  What  the 
modification  in  fact  was,  presents  the  question  of  dispute. 
After  such  modification,  the  two  real  estate  firms  at  Rock 
Valjey  co-operated  in  procuring  a  purchaser.  Through  such 
co-operation,  a  satisfactory  purchaser  was  found,  and  a 
sale  was  made.  The  plaintiff  firms  sued  jointly  for  a  total 
commission  due  to  themselves  of  |1,120.  Under  the  testi- 
mony for  the  defendant,  the  jury  could  have  found  that  the 
first  modification  of  the  contract  was  to  put  the  price  of 
the  land, at  f237  per  acre,  and  the  commission  at  I||l8.00  per 
acre,  of  which  Matt  Fahey  was  to  receive  one  third,  and 
the  selling  agencies  the  remaining  two  thirds.  The  jury 
could  also  have  found  that,  by  a  later  modification,  the 
price  of  the  land  was  put  at  f287.50,  and  the  commission 
fixed  at  J1,000,  one  half  thereof  to  be  retained  by  Matt 
Fahey,  and  the  other  half  to  be  paid  to  the  selling  agencies. 
Under  the  testimony  of  one  meml>er  of  the  firm  of  Hcan- 
lan  &  Murphy .^  the  jury  could  have  found  that,  after  the 
price  of  the  land  w^as  put  at  f  287.50,  it  was  agreed  that  the 
commission  should  be  $4.50  an  acre,  of  which  Matt  Fahey 
should  retain  one  half,  and  the  selling  agencies  should 
receive  the  other  half.  Under  the  other  testimony  for  the 
plaintiffs,  the  jury  could  have  found  that  the  increased 
price  put  upon  the  land  was  so  put  for  the  purpose  of  al- 
lowing a  larger  commission,  and  that  the  final  commission 
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agreed  upon  was  $4.50  per  acre,  of  which  $1.00  per  acre 
should  be  retained  by  Matt  Fahey.  The  verdict  of  the  jury 
fifustained  this  latter  contention,  and  awarded  a  recovery  of 
$1,120.  The  authority  of  Matt  Fahey  to  make  the  commis- 
sion contract  on  behalf  of  his  father  was  conceded  on  the 
trial.  That  there  was  an  express  oral  contract  for  the 
payment  of  a  commission  was  also  conceded.  The  trial 
court,  therefore,  instructed  the  jury  that  the  plaintiffs  were 
entitled  to  recover  in  some  amount.  It  submitted  the  ques- 
tion of  amount  to  the  jury  by  appropriate  instructions,  and 
presented  the  respective  contentions  of  the  parties,  as  in- 
dicated by  the  evidence,  to  the  consideration  of  the  ju^y. 
This  method  of  submission  presents  the  principal  grievance 
complained  of  by  the  appellant.  It  is  urged  in  argument 
by  appellant  that  only  one  contract  was  pleaded  by  the 
plaintiffs,  and  that  this  was  denied  by  the  defendant ;  that 
the  plaintiffs  must  recover  upon  the  contract  pleaded,  or 
not  at  all ;  and  that  they  could  not,,  in  any  event,  recover 
upon  a  contract  other  than  that  pleaded  by  them ;  and  that 
it  was,  therefore,  error  in  the  court  to  submit  to  the  jury 
the  question  of  liability  as  for  any  contract  indicated  by 
the  mere  testimony  of  the  defendant.  The  legal  proposi- 
tions thus  contended  for  by  appellant  are  quite  elementary, 
and  would  be  tenable  if  they  were  applicable.  Concededly, 
there  was.  but  one  contract  in  force  between  these  parties. 
There  was  no  dispute  as  to  its  identity,  or  as  to  the  time 
and  place  of  its  making.  The  sole  dispute  in  the  evidence 
was  as  to  the  terms  of  such  contract.  Both  concede  that 
an  oral  contract  was  consummated  when  the  price  was 
raised  to  $237.50,  and  that  an  express  commission  was  fixed. 
This  was  the  contract  sued  on  by  the  plaintiffs.  They  were 
entitled  to  recover  thereon  the  amount  agreed  upon  in  such 
contract.  If  they  claimed  too  much,  the  jury  was  not 
thereby  precluded  from  awarding  them  less. 

Even  if  there  were  technical  error  on  the  part  of  the 
court  in  submitting  the  issue  of  amount  as  made  by  con- 
flicting testimony,  no  prejudice  resulted  therefrom  to  the 
defendant.     The  jury  found  the  contract  to  be  as  alleged 
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by  the  plaintiffs.  The  plaintiffs  did,  therefore,  recover  upon 
the  precise  contract,  in  the  terms  alleged  by  them.  The 
fact  that  the  court  permitted  the  jury  to  award  a  smaller 
sum,  in  response  to  the  testimony  of  the  defendant,  was 
favorable  to  the  defendant^  and  not  prejudicial.  If  the 
jury  had  awarded  a  verdict  for  the  smaller  sum,  there  would 
have  been' some  room  for  argument  upon  defendant's  theory 
that^  inasmuch  as  the  plaintiffs  had  failed  to  recover  upon 
the  contract  in  the  form  and  terms  alleged  by  them,  they 
should  not  be  permitted  to  recover  at  all.  The  verdict  of 
the  jury  for  the  larger  amount  is  a  complete  answer  to  this 
feature  of  appellant's  argument.  The  only  errors  urged 
by  appellant  rest  upon  the  foregoing  general  proposition. 
The  verdict  of  the  jury  is  quite  conclusive  against  him. 
The  judgment  below  is,  therefore, — Affirmed. 

Weaver,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


A.  W,  Shuck,  Appellee,  v.  Frank  Conway  et  al., 

Appellants. 

BKOKEBS:  Purchaser  on  Contract  Terms.  Record  reviewed,  anH 
held  wholly  insufficient  to  justify  the  court  In  directing  a  ver- 
dict for  plaintiff,  on  the  theory  that  plaintiff  had  procured  a 
purchasenr  in  accordance  with  his  contract  with  defendant. 

Appeal  from  Adair  District  Court. — H.  S.  Dugan,  Judge. 

October  26,  1920. 

Action  to  recover  for  a  commission  for  the  sale  of  real 
estate.  Trial  to  a  jury,  and,  at  the  close  of  the  testimony, 
the  court  sustained  plaintiff's  motion  for  a  directed  verdict 
against  two  of  the  defendants^  Frank  and  Ernest,  and  dis- 
missed the  petition  as  to  Faye  Conway,  on  the  ground  that 
as  to  her  no  agency  was  proven,  and  that  the  evidence  does 
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not  show  that  either  of  appellants  had  any  authority  to 
make  a  contract  for  Faye.  Judgment  was  entered  against 
said  two  defendants  for  f480,  witii  interest  from  August  14, 

1919,  and  costs.  The  two  defendants  api)eal. — Reversed  and 
remanded, 

Carl  P.  Knox,  for  appellants. 

A.  if.  Fagan,  for  appellee. 

Preston,  J. — 160  acres  of  the  240  in  controversy  be- 
longed to  the  two  appellants,  and  the  other  80  to  their  sister 
Faye.  There  was  no  sale  of  the  land.  The  defendants 
would  not  sell  unless  $44,000,  or  at  least  |11,000,  as  they 
seemed  later  to  be  willing  to  take,  was  paid  down,  and  the 
purchaser  alleged  to  have  been  produced  by  plaintiff  re- 
fused to  pay  either  of  these  amounts. 

The  petition  alleges  that„  in  July,  1919,  defendants  listed 
with  the  plaintiff  for  sale  the  240  acres  described,  at  |225 
per  acre,  upon  ihe  following  terms:     All  cash  March  1, 

1920,  except  |10,000,  which  amount  was  to  be  carried  by 
them  for  10  years  from  March  1,  1920,  upon  a  mortgage  on 
the  80  acres,  and  to  draw  5^4  per  cent  interest;  that  the 
defendants  agreed  to  pay  plaintiff  the  sum  of  |2.00  per 
acre,  or  |480,  if  he  would  find  them  a  purchaser  for  said 
farm  at  the  above  price ;  that,  thereafter,  and  in  July,  1919, 
plaintiff  found  a  purchaser  able,  ready,  and  willing  to  pur- 
chase said  real  estate  at  the  price  and  on  the  terms  listed ; 
that  defendants  refused  to  enter  into  a  contract  with  the 
purchaser,  Kromri.  By  an  amendment  to  th^  petition, 
plaintiff  alleged : 

"Plaintiff  alleges  that  the  real  estate  described  in  his 
original  petition  was  listed  with  him  for  sale,  as  therein 
described,  and  that  he  procured  a  purchaser  in  the  person 
of  one  August  Kromri,  who  was  able,  ready,  and  willing  to 
purchase  the  real  estate  upon  the  terms  therein  specified, 
and  offered  to  purchase  the  same  at  the  price  therein 
listed,  and  further  offered  to  pay  the  sum  of  f5,000  down. 
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upon  the  execution  of  the  contract,  and  the  balance  of  the 
same  on  the  first  day  of  the  next  March,  which  payment  was 
more  than  the  customary  and  usual  payment  ordinarily  and 
usually  paid  upon  farms  of  this  size  and  of  this  price  in 
said  community;  and  that  the  ordinary  and  customary  time 
of  the  payment  of  the  balance  on  the  sale  of  farms  in  this 
community  is  upon  the  first  day  of  March  following  the 
sale;  and  that  the  plaintiff  has  complied  with  all  respects 
in  regard  to  the  payments  of  procuring  a  purchaser  upon 
the  ordinary  and  customary  terms  of  payment  in  said 
community." 

The  answer  of  defendants  denied  generally,  but  admits 
that  defendant  Ernest  listed  with  the  plaintiff  the  real 
estate  described,  at  J225  per  acre,  upon  the  following  terms : 
Cash  144,000,  to  be  paid  at  such  times  and  on  such  terms 
as  might  be  agreeable  to  him,  and  the  balance  to  run  for 
10  years,  to  be  secured  hj  a  mortgage  on  part  of  the  said 
land.  The  plaintiff's  testimony  does  not  corresjwnd  with 
the  allegations  of  the  petition  as  to  what  the  contract  was. 
He  says  that  he  is  a  rural  mail  carrier,  and  is  acquainted 
with  the  defendants  and  their  land. 

"One  day  when  it  was  raining,  I  stopped  at  their  place 
for  dinner,  and  told  them  I  was  selling  some  real  estate, 
and  that  I  believed  I  could  sell  their  place.,  if  they  would 
list  it  with  me,  and  I  tried  to  get  them  to  list  their  farm 
at  ?210  an  acre,  and  they  said  that  they  would  list  it  for 
$225  an  acre,  and,  if  I  got  them  a  buyer  for  their  place  at 
f225  an  acre,  they  would  give  me  f 2.00  an  acre.  That  is 
all  the  conversation  I  remember  having  at  that  time.  After- 
wards, I  tried  to  sell  the  place,  and  the  purchaser  asked 
me  what  the  terms  were  on  the  place,  and  I  told  him  I 
guessed  I  had  forgot  part  of  my  business ;  so,  the  next  time 
I  met  the  defendant  Ern  and  his  sister,  and  they  talked 
it  over,  and  I  asked  them  what  the  terms  on  the  place  were, 
and  I  told  them  I  could  not  very  well  sell  the  place  without 
terms,  and  Ernest  said  he  would  talk  it  over  with  his 
brother,  and  let  me  know  the  next  day.  The  next  day,  I 
talked  the  matter  over  with  Ernest  and  Faye  Conway,  and 
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they  said  they  would  have  to  have  cash  for  the  quarter 
section,  and  also  cash  for  the  80  acres,  with  the  exception 
of  $10,000,  which  they  would  carry  for  10  years,  at  5^4  per 
cent  interest — that  is  all  the  terms  they  gave  me,  and  all  I 
asked  them." 

He  says  that,  soon  after,  he  took  defendant  Ernest  to 
Mr.  Kromri,  and  Ernest  asked  Mr.  Kromri  if  Mr.  Shuck 
had  told  him  the  terms,  and  he  (Kromri)  says,  **Ye8,  sir,  he 
[Shuck]  says,  cash  |44,000,,  on'the  first  of  March,  and  leave 
f  10,000  on  the  80;'^  and  Mr.  Kromri  says,  "Where  shaU  we 
go  to  make  out  the  papers?"  and  Ernest  said,  "Most  any 
place,"  and  thien  Ernest  asked  Kromri  if  Shuek  had  told 
him  they  wanted  |11,000  down  on  the  contract,  and  Kromri 
said,  "No."  Then  plaintiff  said,  "Why,  Ernest,  you  are 
surely  not  standing  there  wanting  |11,000  on  the  contract;" 
amd  Ernest  said,  "Yes,"  he  wanted  fll,000  on  the  con- 
tract; and  then  plaintiff  said  this  was  unreasonable. 

It  will  be  observed  that  defendant  Ernest  did  not  say 
that  was  the  contract,,  nor  did  he  assent  thereto;  for  he  at 
once  mentioned  the  fll,000.  It  appears  that  the  three 
then  discussed  the  matter,  and  there  were  some  negotiations 
by  which  plaintiff  was  trying  to  induce  Ernest  to  accept  a 
smaller  down  payment;  but  the  evidence  does  not  show 
that  Ernest  or  any  of  the  defendants  at  any  time  consented 
to  take  less  than  |11,000  down.  We  do  not  understand  the 
€fvidence  to  show,  as  contended  by  appellee  in  argument, 
that  the  defendants,  or  any  of  them,  agreed  to  abide  or 
be  bound  by 'what  Mr.  Rutt  would  say  was  a  reasonable 
down  payment.  Even  the  testimony  leaves  it  indefinite  as 
to  what  he  would  consider  a  reasonable  payment.  He  gives 
different  amounts,  and  makes  it  depend  on  other  circum- 
stiinces,  such  as  the  standing  of  the  purchaser,  and  other 
things,  and  finally  says  it  would  depend  upon  what  the 
contract  was.  When  plaintiff  said  that  defendajat's  terms 
of  fll,000  down  were  unreasonable,  plaintiff  said  Kromri 
would  give  f2,000  down,  and  Kromri  said  he  would,  and 
then  plaintiff  said  Kromri  would  pay  |5,000  down  on  the 
contract,  and  Mr.  Kromri  said  he  would  do  that;  but,  as 
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said,  defendants  at  no  time  agreed  to  take  less  than  $11,000 
down.  Plaintiff  says  be  told  Ernest  tbc^t  the  interest  on 
JlljOOO  would  amount  to  ?500  until  March  1st,  and  that  the 
buyer  had  no  equity  in  the  place,  and  that  J11,000  was 
unreasonable;  and  Ernest  said  he  did  not  think  it  was. 
Plaintiff  testifies  further  that  Mr.  Butt  said,  in  the  pres- 
ence of  Ernest^  that  $1,000  on  a  quarter  on  a  contract  to 
a  responsible  man  was  perfectly  safe,  and  |2,000  down  was 
perfectly  safe ;  but  that  Mr.  Rutt  said,  "It  is  owing  to  how 
you  make  out  the  contract,"  etc.;  that,  after  the  conversa- 
tion^ Ernest  said,  "I  am  going  to  stick  for  the  f  11,000," 
and  then  plaintiff  said  to  Ernest: 

"  *It  is  immaterial  to  me,  if  you  think  your  land  is  worth 
$250  an  acre.  All  I  am  working  for  is  the  commission,  and 
if  you  want  to  raise  the  land  to  |250  an  acre,  and  stick  for 
the  f  11,000,  that  is  your  business.  All  I  care  for  is  the 
commission.'  Ernest  said  that  they  were  figuring  on  buy- 
ing, if  they  sold,  and  that  they  would  have  to  pay  f  15,000 
down  on  their  contract  on  the  land  they  were  wanting,  to 
buy,  which  was  the  reason  he  wanted  so  much  down  on 
the  deal  with  Eromri.  We  were  trying  to  convince  Conway 
that  the  amount  he  was  asking  down  was  unreasonable. 
The  reason  I  tried  to  talk  Ern  out  of  the  f  11,000  was,  I 
was  satisfied  it  would  knock  me  out  of  the  sale  of  the  land, 
if  Mr.  Conway  didn't  take  a  reasonable  amount  on  the 
contract.  The  purpose  of  the  visit  to  Rutt  with  Ern  was 
to  convince  him  that  he  was  asking  an  unreasonable  amount 
in  cash." 

Afterwards,  plaintiff  says  he  talked  with  defendants  as 
to  whether  they  were  going  to  pay  the  commission,  and  tliey 
said  they  thought  they  did  not  owe  any  commission:  that 
they  claimed  the  right  to  name  the  amount  paid  down  on 
the  contract.  At  the  very  last  of  plaintiff's  testimony,  on 
recross-examination,  and  after  he  had  been  recalled,  he 
does  say: 

"Q.  Let  us  see  what  your  claim  is,  whether  you  had 
authority  to  sell  that  land  at  $225,  either  with  the  custom- 
ary amount  down  in  cash  or  |11,000  down  in  cash,  or  all 
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of  it  in  cash.  A.  The  terms  that  Mr.  Conway  gave  me  was 
f 225  an  acre  for  the  land.  I  was  to  sell  it  for  cash,  except 
$10,000  which  was  to  be  carried  back  in  the  80  acres,  pay- 
able the  first  of  March.  Q.  Who  said,  payable  the  first  of 
March?    A.    The  boys."  . 

The  latter  part  of  his  first  answer  is  in  the  nature  of 
a  conclusion,  without  stating  what  was  said,  as  he  had 
before  stated.    But  he  also  said: 

"Q.  Now  did  they^  or  either  or  any  of  them,  at  any 
time  up  to  the  time  and  after  the  time  that  Mr.  Eromri  had 
said  that  he  would  take  it,  had  they  ever,  at  any  time, 
asked  the  payment  of  any  amount  on  the  contract?  A.  No, 
they  did  not  pay  anything  to  me  at  all,  never  mentioned 
any  kind  of  terms,  except  the  ones  they  gave  me  in  the 
first  place." 

And  he  had  already  testified  in  chief,  and  in  the  fore 
part  of  his  testimony,  as  to  all  that  was  said,  and  as  we 
have  before  set  it  out.  It  seems  that,  during  later  negotia- 
tions, Eromri  was  willing  to  pay  (44,000  March  1st,  and  give 
a  J10,000  mortgage ;  but  under  no  version  of  the  testimony 
of  any  of  the  witnesses,  much  less  the  testimony  of  plain- 
tiff, can  it  be  claimed  that  that  was  the  contract  made 
between  plaintiff  and  defendants,  or  the  terms  upon  which 
plaintiff  was  to  procure  a  purchaser,  in  order  to  earn  his 
commission.  Plaintiff  seems  to  now  claim  that  such  was 
the  contract,  but  plaintiff's  own  evidence  does  not  so  show. 
It  is  admitted  that  Eromri  was  financially  able  to  meet 
an  obligation  of  f44,000  on  March  1,  1920.  Mr.  Rutt  gives 
the  conversation  between  plaintiff  and  Ernest  substantially 
as  before  set  out  in  the  testimony  of  t>laiutiff.  The  testi- 
mony of  Eromri  need  not  be  further  referred  to.  It  is  sim- 
ilar to  that  before  set  out  in  plaintiff's  evidence,  in  so  far 
as  it  pertains  to  him.  Ernest  Conway  says  that  they  never 
listed  the  land  with  Shuck  with  the  agreement  thnt  he 
could  sell  it  without  the  payment  of  any  money  down ;  that 
he  told  Eromri,  when  he  asked  for  the  terms,  that  they 
wanted  $11,000  down  on  the  contract,  and  that  his  sister 
would  leave  f  10,000  in  the  80.     Eromri  did  not  say  vei-y 
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much  about  the  payment  of  the  |11,000,  but  Shuck  said 
considerable:  said  it  was  too  much;  that,  the  only  land 
they  had  ever  bought,  they  had  to  pay  more  than  10  per 
cent  down,  and  that  there  was  so  much  land  changing 
hands,  he  thought  10  per  cent  was  not  enough  to  make 
things  safe;  that  land  was  going  up,  and  there  were  many 
deals  coming  off  in  the  spring,  and  someone  would  be  short 
of  money:  and  Shuck  said  he  was  unreasonable  in  asking 
that  amount  down.  Doesn't  think  he  would  make  a  deal 
for  the  first  of  March,  if  he  could  do  it  at  any  other  time, 
because  it  is  too  hard  to  borrow  money  then ;  says  he  never 
made  deals,  and  did  not  know  that  it  was  customary  to 
make  the  transfer  of  possession  March  1st;  thinks  more  are 
given  the  first  of  March  Aan  at  other  times;  says  that,  in 
listing  the  land  with  Mr.  Shuck,  there  was  nothing  said 
about  the  cash  payment,  at  the  time  the  contract  was  made; 
nothing  said  about  that.  Frank  Conway  says  he  never  listed 
the  240  acres  or  any  part  of  it  with  Shuck;  knew  it  was 
listed  through  his  brother,  but  didn't  know  how  until  after- 
wards; considers  anything  that  was  done  by  his  brother 
would  be  binding  on  him,  but  as  to  whether  it  would  be 
binding  on  his  sister,  did  not  know;  never  gave  his  con- 
sent for  his  brother  to  list  the  land  and  sell  it  without  the 
payment  of  any  money  down  on  the  contract.  At  the  close 
of  the  testimony,  plaintiff  filed  his  motion  for  a  directed 
verdict,  as  follows: 

"1.  That  the  undisputed  evidence  herein  shows  that  the 
listing  of  this  farm  in  controversy  by  the  defendant  with 
the  plaintiff,  and  the  undisputed  testimony  shows  that  the 
plaintiff  procured  a  purchaser  able,  ready^  and  willing  to 
purchase  the  same  upon  the  terms  listed. 

"2.  That  the  preponderance  of  the  testimony  shows 
that  plaintiff  has  complied  with  the  terms  of  the  listing 
of  the  real  estate  for  sale,  and  has  procured  a  purchaser 
ready,  able,  and  willing  to  purchase  upon  the  terms  listed; 
and  that  a  verdict  for  the  defendant  in  this  case  would  be 
contrary- to  the  preponderance  of  the  sairte." 

The  court  stated  that  he  considered  the  motion  good,  if 
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plaintiff's  pleadings  were  in  shape,  and  thereupon,  plaintiff 
amended,  setting  up  the  custom,  and  the  motion  was  sus- 
tained. A  part  of  the  motion  seems  to  be  upon  the  theory 
that  it  was  for  the  court  to  determine  what  the  preponder- 
ance of  the  evidence  shows.  We  are  unable  to  see  any 
theory  of  the  evidence  upon  which  the  court  could  direct  a 
verdict  for  the  plaintiff.  We  do  not  quite  understand  the 
theory  of  the  court  in  directing  a  verdict  for  f480,  after 
he  had  held  that  there  was  no  evidence  of  agency  to  bind 
the  sister  as  to  her  80  acres.  This  would  leave  but  160 
acres,  and,  at  f2.00  an  acre,  would  not  amount  to  ^80. 

But  aside  from  all  this,  plaintiff's  own  testimony  shows, 
in  one  place,  that  there  was  notliing  whatever  said,  when 
the  property  was  listed,  as  to  the  terms  of  payment :  that  is, 
as  to  the  amount  that  was  to  be  paid  down,  or  in  regard  to 
deferred  payments.  He  concedes  that  that  was  a  part  of 
his  business  which  he  had  forgotten.  When  the  contract  is 
silent  as  to  such  matters,  we  understand  the  rule  to  be  that 
it  means  a  cash  sale.  It  was  so  held  in  Sanden  d  Huso  v. 
AvrSenhuSf  185  Iowa  389 ;  Staten  v.  Hammer,  121  Iowa  499, 
501;  Aiidcraon  d  Rowley  t\  Howard,  173  Iowa  4, 14.  There 
is  no  pretense  in  his  own  evidence  or  anywhere  in  the  evi- 
dence that  plaintiff  secured  a  cash  purchaser,  and  the  evi- 
dence for  the  defendant  shows,  without  dispute,  that  there 
was  no  agreement  to  sell  the  land  without  any  down  pay- 
ment. Defendant's  evidence  also  shows  that,  at  the  time 
the  property  was  listed,  and  in  the  contract  as  originally 
made,  there  was  nothing  said  about  the  terms.  Again,  it 
appears  from  plaintiff's  own  testimony^  before  set  out,  that, 
when  plaintiff  asked  what  the  terms  were,  they  told  him 
they  would  have  to  have  c^sh  for  the  quarter  section  and 
cash  for  the  80  acres,  with  the  exception  of  f  10,000;  and 
he  says,  "That  is  all  the  terms  they  gave  me."  Plaintiff 
says  nothing  here  about  different  payments  being  March  1st, 
so  that,  thus  far,  under  plaintiff's  owti  evidence,  it  was 
either  a  cash  sale,  because  the  terms  were  silent,  or  it  was 
a  cash  sale  by  which  there  was  to  be  a  payment  of  f44,000 
down,  and  a  mortgage  for  |10.,000  for  the  balance.     Con- 
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cededly,  plaintiff  did  not  find  a  purchaser  on  those  terms. 
It  appears,  then,  that  defendant  was  either  entitled  to  all 
cash,  or  |44,000  cash.  If,  as  it  appears,  he  was  willing  to 
waive  either  of  those  amounts  down,  and  accept  ?11,000 
instead,  he  was  \idthin  his  rights.  Concededly,  plaintiff  did 
not  furnish  a  buyer  who  was  willing  to  pay  even  f  11,000 
dowTi.  Clearly,  if  defendant  was  entitled  to  all  cash,  or 
144,000  in  cash,  he  would  be  entitled  to  demand  |11,000. 
Defendant's  demand  for  a  payment  of  f  11,000  was  in  re- 
sponse to  plaintiff's  question  as  to  what  the  terms  were. 
Even  though  defendant  might  be  held  bound  to  accept  the 
|11,000,  the  most  that  plaintiff  could  claim,  under  the  cir- 
cumstances, would  be  that  the  cash  payment  was  to  be 
111,000,  and  that  such  was  the  contract.  This  being  so,  we 
are  unable  to  see  how  the  question  of  x^ustom  cuts  any 
figure. 

Without  further  discussion,  the  trial  court  was  not  jus- 
tified, under  any  theory  of  the  evidence  and  the  pleadings, 
to  direct  a  verdict  for  the  plaintiff.  At  the  most,  it  was  a 
question  for  the  jury  to  say  what  the  contract  was,  as  to 
the  terms  and  time  of  payment.  It  follows  that  the  judg- 
ment of  the  district  court  must  be  and  it  is  reversed,  and 
the  cause  remanded. — Reversed  and  rema/nded. 

Wbavbr,  C.  J.,  Evans  and  Sauxgbe,  JJ.,  concur. 


State  op  Iowa,  ex  rel.  Anna  Erdahl,  Plaintiff,  v.  District 
Court  op  O'Brien  County  et  al.,  Defendants. 

r 

VENUB:  Arbitrary  Bight  to  Obange.  A  defendant  sued  in  a 
1  eounty  which  is  not  the  county  of  his  residence,  but  which  is 
the  county  in  which  his  written  contract  is  performable,  has 
an  absolute  right  to  a  change  of  venue  to  the  county  of  his 
residence,  when  he  files  (1)  a  sworn  answer  properly  alleging 
fraud  in  the  inception  of  the  contract,  as  a  complete  defense, 
and  (2)  a  bond  to  cover  costs,  in  case  he  Is  unsuccessful  on 
the  trial.     (Sec.  3505,  Par.  6,  Code  Supp.,  1913.) 
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VENIXB:    Fraud  as  Ground  for  Change.    The  appellate  court,  in 

2  matters  properly  before  it,  will  not  pass  on  the  technical  suf- 
ficiency of  an  answer  as  a  good  pleading  of  fraud  as  a  basis 
for  change  of  venue,  when  plaintiff  has  not  seen  fit  to  question 
the  sufficiency  in  the  trial  court. 

CEBTIOBARI:     Refusal  to  Grant  Change  of  Venue.    Certiorari  will' 

3  lie  to  review  the  refusal  of  the  trial  court  to  grant  a  change  of 
venue  to  the  county  of  defendant's  residence  on  the  ground  of 
fraud  in  the  Inception  of  the  contract  sued  on,  proper  answer 
and  bond  having  been  filed  as  provided  by  law.  Appeal  in  such 
case  after  trial  in  the  wrong  county  affords  no  adequate 
remedy. 

VBiniE:     Fraud  and  Forgery  as  Basis  for  Change.    A  defendant 

4  who  pleads  fraud  in  the  inception  of  the  written  contract  sued 
on,  as  a  basis  for  change  of  venue  to  the  county  of  his  resi- 
dence, is  none  the  less  entitled  to  said  change  because  he  also 
pleads  forgery  or  alteration  of  the  contract. 

VEMUE:      Indorser   of   Fraud-Induced    Contract.      Indorsers    of    a 

5  written  contract,  sued  in  the  county  where  the  maker  had  con- 
tracted for  performance,  and  being  residents  of  the  county  of 
which  the  maker  is  a  resident,  may,  in  common  with  the  maker, 
who  is  likewise  sued,  Join  in  the  maker's  plea  of  fraud  in  the 
inception  of  the  contract,  and  will,  on  the  filing  of  the  statu- 
tory bond,  be  entitled,  equally  with  the  maker,  to  a  change  of 
venue  to  the  county  of  their  residence.  (Sec.  3505,  Par.  6, 
Code  Supp.,  1913.) 

Certiorari  to  O'Brien  District  Court, — William   Hutch- 
inson, Judge. 

October  26,  1920. 

Procbedings  in  certiorari,  to  test  the  legality  of  the 
action  of  the  district  court  in  refusing  a  change  of  venue 
to  the  relator,  pursuant  to  Section  3505,  Subdivision  6>  of 
the  1913  Supplement,  in  an  action  brought  against  the  re- 
lator, as  defendant  therein,  in  O'Brien  County,  the  relator 
being  a  resident  of  Winnebago  County. 

John,  F.  D.  Meighen,  Bennett  O.  Kindson,  and  Tfiomas 
A.  Kingland,  for  plaintiff. 
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0.  H,  Motif zfieimer^  for  defendants. 

Evans,  J. — I.  The  relator,  Erdahl,  was  sued  upon  a 
promissory  note,  drawn  payable  in  O'Brien  County.  She 
filed  an  answer  therein,  setting  up  as  a  defense  that  the 

note  was  obtained  from  her  by  false  and 

^  arbitral  fraudulent  representations.     At  the   same 

chSnge!°  time,  she  filed  an  application  for  a  change  of 

venue  to  the  county  of  her  residence,,  pursu- 
ant to  the  provisions  of  Subdivision  6,  Section  3505,  of  the 
1913  Supplement.  Her  application  for  a  change  of  venue 
having  been  denied,  she  has  brought  these  proceedings. 
Section  3505,  Subdivision  6,  is  as  follows : 

"In  an  action  brought  on  a  written  contract  in  the 
county  where  the  contract  by  its  express  terms  is  to  be 
performed,  in  which  a  defendant  to  said  action,  residing  in 
a  different  county  in  the  state,  has  filed  a  sworn  answer 
alleging  fraud  in  the  inception  of  the  contract  constituting 
a  complete  defense  thereto,  such  defendant,  upon  applica- 
tion and  the  filing  of  a  sufficient  bond,  may  have  such  action 
transferred  to  the  district  court  of  the  county  of  his  res- 
idence. If  upon  the  trial  of  the  action  judgment  is  ren- 
dered against  the  defendant,  it  shall  include  the  reason- 
able expenses  incurred  by  the  plaintiff  and  his  attorney,  on 
account  of  change  of  place  of  trial,  as  part  of  the  costs. 
The  bond  above  referred  to  shall  be  with  sureties  to  be 
approved  by  the  clerk,  in  an  amount  to  be  fixed  by  the  court 
or  judge  in  vacation  for  the  payment  of  all  costs  which 
may  accrue  in  the  action  in  the  court  in  which  it  is  brought, 
or  in  any  other  to  which  it  may  be  carried,  either  to  the 
plaintiff  or  to  the  officers  of  the  court." 

This  subsection  constitutes  an  amendment  to  the  orig- 
inal statute  pertaining  to  change  of  venue.  It  is  directed  to 
a  particular  class  of  litigation.  It  is  a  matter  of  general 
observation  that  written  contracts  are  not  infrequently  ob- 
tained by  means  of  fraudulent  representations  and  other 
guile,  and  that  such  contracts,  when  so  obtained,  are  usu- 
ally made  payable  at  some  place  remote  from  the  maker's 
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residence.  The  result  is  that  the  innocent  maker,  as  such, 
finds  himself  at  a  discouraging  disaxivantage,  in  that  he  is 
compelled  to  submit  to  the  wrong,  or  else  to  defend  in  a 
remote  county.  Such  requirement  becomes  a  lever  of  op- 
pression in  the  hands  of  the  wrongdoer.  The  general  rule 
of  the  statute  was  and  is  that  personal  actions  must  be 
brought  against  residents  of  this  state  in  the  county  of 
their  residence.  The  general  exception  to  this  general  rule 
is  that  a  defendant  may  be  sued  upon  a  written  contract 
where  payable.  The  purpose  of  the  amendment  above 
quoted  is  to  withhold  such  exception  from  a  written  con- 
tract, where  there  is  a  good-faith  issue  of  fraud  in  the 
inception  of  the  transaction.  In  order  to  insure  such  good 
faith,  it  requires  that  the  facts  constituting  the  alleged 
fraud  shall  be  set  forth  under  oath,  and  that  bond  be  given 
for  costs,  including  expenses  of  plaintiff  and  his  attorney  in 
attending  at  wrong  county,  if  the  defense  fails. 

The  relator  filed  her  answer,,  purporting,  at  least,  to 
comply  with  the  requirements  of  the  statute,  and  setting 
forth  the  purported  defense  on  the  ground  of  fraud  in  the 
inception  of  the  contract.  She  also  tendered  her  bond. 
Two  questions  naturally  arise : 

(1 )  Did  the  trial  court  err  in  refusing  her  application 
for  a  change  of  venue? 

(2)  Will  certiorari  lie  to  correct  such  error? 

The  ground  upon  which  the  court  denied  the  application 
does  not  appear  in  the  record.  We  can  only  surmise  that 
the  distinguished  trial  judge  acted  under  the  impression 
that  he  had  a  discretion  in  the  matter,  as  provided  by  Sub- 
division 8  of  Section  3505.  We  deem  it  clear,  however, 
that  the  discretion  provided  in  Subdivision  8  has  no  ap- 
plication to  Subdivision  6.  The  right  of  the  relator  to  a 
change  of  venue,  upon  compliance  with  the  requirements  of 
said  Subdivision  6,  is  mandatory.  It  follows  that  it  was 
error  to  deny  such  application.  Indeed,  the  burden  of  at- 
tack for  appellees  is  directed  to  the  second  question,  and 
not  to  the  first,  and  we  turn  thereto. 

Was  the  ruling  of  the  court  denying  the  application  for 
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a  change  of  venue  a  mere  error,  or  did  $nich  denial  amount 
to  an  illegality,  within  the  meaning  of  the  statute,  which 
may  be  corrected  upon  certiorari?  If  yea,  was  there  any 
other  speedy  and  adequate  remedy  to  the  relator? 

Some  attack  is  made  by  appellee  upon  the  sufficiency 
of  the  answer  set  up  by  the  relator.  We  will  not  scrutinize 
the  answer  to  the  same  degree  that  we  would  upon  a  motion 

or  demurrer  attacking  the  sufficiency  of  the 

2«  Jj^^i^g  same.    The  sufficiency  of  the  answer  was  in 

change  '**^        "^   manner  attacked   in   the   court  below, 

and  we  think  that  the  appellee  should  not 
be  permitted  to  attack  it  indirectly  by  mere  argument  here, 
in  the  absence  of  attack  below.  The  answer  purported  to 
set  up  the  very  defense  described  in  Subdivision  6.  It 
charged  the  fraudulent  representations,  and  purported  to 
set  the  same  out.  Whether  these  allegations  are  sufficiently 
specific,  or  whether  they  charge  legal  conclusions  to  an 
undue  degree,  are  proper  questions  for  the  consideration 
of  the  district  court,  upon  the  settling  of  issues.  Without 
passing,  therefore,  upon  the  perfection  of  the  answer  as  a 
pleading,  or  upon  the  question  whether  it  is  vulnerable  to 
any  attack,  we  only  say  now  that  it  was  sufficient,  at  least 
in  the  absence  of  attack,  to  entitle  the  relator  to  tlie  change 
of  venue  asked  for. 

It  is  urged  that  the  relator  had  speedy  and  adetjiiate 
remedy  by  appeal,  and  that  for  that  reason  certiorari  was 
not  available  to  her.    She  had  no  right  of  appeal  from  the 

order  of  denial.    She  could  not  obtain  a  re- 

^"  refSai'^^o^'       ^'i^^^'   thereof  by   appeal,   except   by   appeal 
grant  change     from  an  adverse  final  judgment.     Is  such 

of   venae.  •'       ® 

an  appeal  an  adequate  remedy?  Does  it 
meet  the  spirit  and  purpose  of  the  amending  legislation? 
The  question  is  fairly  ruled  by  our  previous  cjises;  and 
these  are  comparatively  recent.  Chicago^  B.  d  Q.  R,  Co.  v, 
CaHtle,  155  Iowa  124;  Cmn  Belt  Tel.  Co.  v.  f^uperior  Court 
of  Oelwrifi,  180  Iowa  985;  Atchison,  T.  d  /S\  F.  R.  Co.  v, 
Mershoit,  181  Iowa  892. 

Unless  we  are  ready  to  overrule  these  cases,  it  must  be 
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held  that  certiorari  will  lie  herein*  As  against  these  cited 
cases,  appellee  relies  upon  Barry  v.  Black  Hawk  County 
Dist.  Court,  167  Iowa  306.  That  this  latter  case,  in  its  dis- 
cussion, is  out  of  harmony  with  the  other  cases,  must  be 
conceded.  The  result  in  that  case  could  well  have  rested 
upon  the  delay  and  default  of  the  rehitor,  in  failing  to  file 
his  application  until  after  manj'  continuances.  The  dis- 
cussion in  the  opinion,  however,  does  sustain  the  conten- 
tion of  appellee.  The  Castle  case  was  referred  to  therein 
and  distinguished,  the  distinction  being  that  the  illegality 
in  the  Castle  case  consisted  of  imposing  unwarranted  con- 
ditions upon  the  order  granting  a  change.  Imposing  un- 
warranted conditions,  however,  amounted  to  a  denial  of  the 
change,  and  this  is  why  it  was  illegal.  We  think  the  reason- 
ing of  the  Barry  case  at  this  point  is  not  quite  sound.  The 
case  should  be  deemed  overniled,  as  to  its  reasoning,  by  our 
later  cases. 

Following  our  first-cited  cases,  we  hold  that  the  right 
to  a  change  of  venue  was  mandatory,  and  that,  upon  an 
erroneous  refusal  to  grant  it,  certiorari  will  lie,  in  advance 
of  trial,  there  being  no  other  speedy  and  adequate  remedy. 

If,  under  the  statute,  the  granting  of  a  change  of  venue 
rested  in  any  degree  upon  the  discretion  of  the  district 
court,  a  very  different  question  would  be  presented.  Where 
change  is  applied  for  under  Subdivision  3  of  Section  3.50.1, 
such  discretion  is  involved.  In  such  a  case,  we  have  held 
that  the  remedy  of  the  aggrieved  party  is  by  appeal. 

II.  Up  to  this  point,  we  have  confined  our  discussion 
to  one  case,  and  have  omitted  all  reference  to  any  other. 
In  fact,  14  cases  have  been  submitted  to  us  upon  the  same 
set  of  printed  matter.  In  the  main,  they  all  turn  upon  the 
same  decisive  question.  Ten  of  them  are  identical  in  their 
controlling  facts  with  the  case  considered  in  our  foregoing 
division.  These  appear  upon  our  docket  under  the  follow- 
ing numbers,  respectively:  33452,  334.")3^  33454.  33455, 
33450,  .33457,  3345vS,  33462,  33463,  33464.  Other  questions 
are  involved  in  the  other  four  cases.    We  find  the  record  in 
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some  confusion  as  to  the  particular  case  in  which  these 
otlier  questions  arise. 

It  appears  that,  in  each  of  two  of  these  cases,  a  defense 
of  forgery  or  alteration  of  the  instrument  was  set  up.  It 
is  urged  that  such  defense  does  not  bring  the  case  within 

Subdivision  6,  Section  3505,  and  does  not 

4.  vkncb:  entitle  the  applicant  to  a  change  of  venue. 

fraud   and  '^  ^  .  ® 

forgery  If  this  werc  the  only  defense  set  up,  there 

as    basis    for  "  ^ 

change.  might  be  merit  in  this  contention.     This  is 

only  one  defense  in  each  case.  Each  case 
sets  up,  also,  the  defense  of  fraudulent  representations, 
which  we  have  already  considered  in  the  first  division 
hereof.  That  is  sufficient  to  entitle  the  relator  to  a  change. 
That  right  is  not  impaired  by  the  fact  that  she  claims,  also, 
other  defenses. 

It  appears,  also,  that,  in  one  of  the  cases,  indorsers  were 
joined  as  defendants.  These  also  were  all  residents  of  Win- 
nebago County.    The  maker  'of  the  note  set  up  the  defense 

of  fraudulent  representation,  and  asked  for 

5.  vencb:  m-  a  change  of  venue,  in  the  same  manner  as 
fraud-  set  forth  in  Division  I  hereof.  That  is  to 
contract.  say,  SO  far  as  the  maker  is  concerned,  his 

case  is  identical  with  the  case  considered 
in  Division  I.  The  indorsers  presented  two  applications 
for  a  change  of.  venue.  The  first  was  filed  before  answer, 
and  was  predicat^ed  upon  the  general  statute  regulating 
changes  of  venue,  and  not  upon  Subdivision  6.  The  general 
ground  of  that  application  was  that,  as  residents  of  Win- 
nebago County,  they  were  entitled  to  a  change  of  venue  to 
such  county,  because  the  action  was  a  personal  one  against 
them,  and  because  they  were  not  bound  by  the  provision  on 
the  face  of  the  note,  making  the  same  payable  in  O'Brien 
County.  This  application  being  denied,  the  indorsers  an- 
swered, and,  in  effect,  joined  with  the  maker  in  the  defense 
set  up  by  him.  They  thereupon  filed  an  application  for  a 
change  of  venue,  under  Subdivision  G,  Section  3505,  above 
quoted.  Whether  these  indorsers  were  entitled  to  a  change 
under  their  first  application,  we  will  not  consider.     The 
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situation  presented  by  their  second  application  was  that 
all  the  defendants,  maker  and  indorsers,  were  before  the 
court,  with  the  same  defense  of  fraudulent  representations 
in  the  inception  of  the  contract ;  all  were  shown  to  be  actual 
residents  of  Winnebago  County;  and  all  were  asking  for 
a  change  of  venue  to  that  county.  We  see  no  impediment 
to  the  granting  of  the  change  as  to  all  of  them,  nor  any 
valid  reason  for  refusing  the  same.  The  various  writs  of 
certiorari  are  each  and  all,  therefore,  sustained,  and  the 
order  of  the  district  court  refusing  the  change  of  venue 
is  annulled,  with  direction  to  the  court  in  each  case  to  grant 
the  same. — Annulled. 

Weaver,  C.  J.,  Pbbston  and  Balingbb,  JJ.,  concur. 


William   H.  Watland  et  al.,  Appellees,  v.   F.   L.   Good, 

Appellant. 

TRUSTS:  Trustee's  Power  to  Lease.  A  testamentary  trustee, 
though  invested  with  legal  title,  and  in  actual  possession  and 
occupancy  of  the  property  with  the  consent  of  the  trust  bene- 
ficiaries, and  though  the  property  be  a  homestead,  may  not. 
In  the  absence  (1)  of  necessity  therefor  and  (2)  of  the  consent 
of  the  trust  beneficiaries,  and  especially  after  the  trust  period 
has  expired  and  the  right  to  distribution  among  the  bene- 
^ficiaries  has  matured,  execute  a  valid  lease  of  the  trust  prop- 
erty, either  in  an  individual  or  a  trust  capacity. 

Appeal   frofn    Woodbury   District    Court, — W.    G.    Sears, 

Judge. 

October  26,  1920. 

Action  in  equity,  by  the  heirs  of  Osraan  W^atland,  de- 
ceased, and  by  his  widow  and  sole  suniving  trustee,  under 
the  will  of  said  Osman,  against  defendant,  to  cancel  a  cer- 
tain   written    lease    made    between    Mary    Watland    and 


Oct.  1920]  Watland  v.  Good  1175 

defendant,  on  the  ground  that  the  widow  had  no  authority 
to  execute  the  lease,  because  made  after  the  termination  of 
the  trust,  and  without  the  consent  of  the  heirs.  Plaintiffs 
further  allege  that  she  was  induced  to  execute  the  lease  by 
the  fraudulent  pretense  by  defendant  that  the  optional 
clause  for  renewal  was  in  her  favor,  and  that  defendant 
has  claimed  and  still  claims  the  right  to  renew  said  lease  at 
the  end  of  each  six  months.  The  widow,  as  trustee,,  also 
asked  that  she  be  authorized  to  distribute  the  property  by 
making  deeds  to  the  heirs.  An  injunction  was  prayed,  to 
enjoin  defendant  from  dispossessing  the  widow  of  a  part 
of  the  premises  occupied  by  her,  and  for  general  equitable 
relief.  There  was  a  decree  for  plaintiff,  as  prayed.  De- 
fendant appeals. — Affirmed. 

E,  E.  Wagner,  for  appellant. 

Carter  d  Carter,  for  appellees. 

Preston,  J. — Deceased  left  other  property,  which  had 
been  disposed  of,  under  the  provisions  of  the  will,  about  six 
years  before, — at  least,  it  is  not  in  controversy  in  this  case. 
The  property  in  controversy  is  a  ten-room  residence  in 
Sioux  City,  which  was  the  homestead  of  deceased  and  his 
family,  prior  to  his  death,  and  was  occupied  as  such  by  tlie 
widow  and  perhaps  some  of  the  children,  for  a  time.  At 
the  time  of  the  death  of  the  testator,  some  of  the  children 
were  minors,  and,  at  the  time  of  the  trial,  Mary  Watland, 
the  mother,  was  guardian  for  one  of  them.  The  lease  cov- 
ered the  entire  property,  and  the  rental  was  ?4.5  per  month, 
but  the  widow  desired  to  retain  three  rooms,  because  she 
was  there  alone,  and  needed  someone  in  the  house:  and  it 
was  orally  arranged  that  she  should  pay  defendant  $20  per 
month  in  the  summer  and  12.1  in  the  winter  therefor,  or  the 
rent  reduced  that  much.  The  widow  and  one  Elliott  were 
made  trustees  under  the  will.  Elliott  died  before  the  lease 
in  question  was  made.  The  lease  wa-s  not  executed  or 
signed  by  the  widow  as  trustee  or  guardian,  but  individu- 
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ally.  She  was  in  possession  under  the  circumstances  be- 
fore indicated.  The  lease  was  renewed,  from  time  to  time, 
for  six-month  periods,  as  provided  in  the  lease,  by  defend- 
ant's giving  notice  thereof,  as  required.  Later,  the  de- 
fendant served  notice  on  the  widow  of  his  intention  to 
terminate  her  occupancy  of  the  three  rooms.  Soon  there- 
after, this  suit  was  brought.  At  the  time  the  lea.se  was 
made,  some  of  the  cliildren  lived  at  a  distance,  or  were  tem- 
porarily absent  from  the  state;  others  were  in  the  army. 
They  did  not  know  of  the  execution  of  the  lease  by  their 
mother,  and  did  not  consent  thereto.  After  the  execution 
of  the  lease,  some  of  them  knew  by  correspondence,  or  other- 
wise,  that  someone  was  occupying  a  part  of  the  house,  but 
did  not  know  there  was  a  lease.  One  of  the  plaintiffs  says 
he  first  saw  the  lease  about  July  or  August,  1919,  after  he 
had  returned  from  the  war  in  May,  when  his  mother 
thought  her  copy  of  the  lease  was  lost,  and  defendant  sub- 
mitted a  photograph  of  his  copy,  defendant  refusing  to 
produce  his  original;  that  he  disapproves  of  the  lease,  and 
is  demanding  his  share  of  the  property;  that  he  is  kept  out 
of  it  by  the  occupancy  of  defendant.  Others  of  plaintiffs' 
witnesses  give  similar  testimony.  The  lease  was  executed 
after  the  eight-year  trust  period  in  the  will.  The  heirs,  or 
some  of  them^  were  willing  that  the  mother  should  occupy 
the  premises  as  her  homestead,  for  a  time  at  least,  or  until 
she  got  the  children  through  high  school.  There  is  evidence 
tending  to  show  that  the  rental  value  of  the  property  was 
(75  to  $100  per  month,  and  that  the  small  rent  paid  was 
used  to  keep  up  the  property,  which  was  not  self-sustaining. 
The  widow  testifies  that  she  intended  to  sell  the  property, 
and  that  she  told  defendant  that,  if  the  war  closed,  and  her 
boys  came  home,  she  wanted  to  sell  the  property,  and 
would  not  tie  it  up  for  any  great  length  of  time,  not  more 
than  six  months  at  a  time;  that  defendant  told  her  she 
could  sell  it  just  the  same,  notwithstanding  the  lease. 
Testator  died  June  27,  1906,  and  his  will  was  executed  the 
day  before,  which  provides,  among  other  things : 

"I  give  devise  and  bequeath  all  my  property  of  every 
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kind  and  character,  real,  personal  and  mixed,  to  my  wife, 
Mary  J.  Watland,  and  my  son-in-law,  John  Elliott,  to  be 
held  by  them  in  trust  for  the  term  of  eight  years  from  the 
date  of  my  decease,  but  with  full  and  complete  power  of 
disposal  and  substitution,  or  reinvestment  according  to 
their  judgment  for  the  following  purposes : 

'T[  have  eight  children,  all  equally  dear  to  me,  and  of 
about  the  ages  following:  Jesse  M.  Watland,  30  years 
old ;  Mrs.  Bessie  Elliott,  27  years  old ;  Elsie  M.  Watland,  24 
years;  William  H.,  15  years  old;  Maurice  O.,  14  years  old; 
Walter  K.,  10  years  old ;  Frances  L.,  8  years  old,  and  Ralph 
C,  5  years  old.  I  desire  that  my  property  shall  be  held 
by  said  trustees  for  said  term  of  eight  years,  and  the  income 
thereof  applied  to  the  support  of  my  said  wife  and  minor 
children,  and  the  education  of  my  said  minor  children,  to 
the  end  that  my  said  minor  children  shall,  as'  nearly  as 
may  be,  have  the  same  advantages  that  my  older  children 
had  during  their  minority;  and  at  the  end  of  said  term 
of  eight  years  I  will  and  desire  that  my  property  shall  be 
distributed  to  my  wife  and  all  my  children  in  the  same 
manner  and  pfroi)ortions  as  by  law  provided  as  if  no  will 
had  ever  been  made,  that  is,  to  my  wife,  one  third,  and 
the  remaining  two  thirds  to  my  said  children  in  equal 
parts:  provided  if  any  of  my  said  children  shall  have 
deceased  at  that  time  without  issue  then  the  property  shall 
go  in  equal  parts  to  the  surviving  children,  but  if  any  of 
my  said  children  shall  have  died  leaving  issue  then  such 
issue  shall  take  the  part  that  would  otherwise  have  gone 
to  the  parent  if  living;  and  when  such  distribution  shall 
have  been  made  the  property  received  by  each  shall  be  held 
to  such  distributee  and  to  his  or  her  heirs  forever  in  fee. 

"3.  If  at  any  time  the  income  from  my  said  property 
shall  prove  insufficient  for  tlie  comfortable  support  of  my 
said  wife  and  minor  children,  and  the  proper  education 
of  my  said  minor  children  according  to  the  judgment  of 
my  said  trustees  then  said  trustees  are  thereby  directed  and 
empowered  to  dispose  of  such  portion  of  said  property  as 
may  be  necessary  from  time  to  time  for  such  support  and 
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education ;  and  if  at  any  time  my  said  trustees  sbould  deem 
it  for  the  best  interest  of  my  estate  that  any  portion  of 
my  property  should  be  disposed  of  and  the  proceeds  re- 
invested, in  other  property,  then  they  shall  have  the  right 
and  power  to  dispose  of  such  property,  giving  good  and 
perfect  title  thereto  by  their  joint  deed,  as  such  trustees 
without  the  order  of  court  therefor,  and  the  title  of  the 
property  so  conveyed  shall  not  be  affected  in  the  hands  of 
the  grantee  by  any  acts  of  said  trustees  in  handling  the 
proceeds  thereof." 

The  will  also  makes  the  parties  named  as  trustees,  the 
executors. 

The  lease,  executed  June  1,  1918,  provides,  among  other 
things,  in  addition  to  provisions  before  referred  to: 

"It  is  further  agreed  by  the  party  of  the  first  part  that 
party  of  the  second  part,  or  his  legal  representatives  can 
underlet  said  premises  or  any  part  thereof,  or  assign  this 
lease  \\plthout  the  written  assent  of  the  party  of  the  first 
part  had  hereto. 

"And  it  is  further  covenanted  and  agreed,  between  the 
parties  aforesaid  that  lessee  has  the  privilege  of  further 
renewals  of  this  lease  for  similar  periods  of  six  months 
each  at  the  same  terms  at  his  option,,  not  to  exceed  six  in 
all,  by  giving  notice  to  lessor  thereof  one  month  before  the 
expiration  of  the  preceding  period." 

The  notice  given  defendant  to  require  plaintiff  to  vacate 
the  three  rooms  by  August  1st,  was  given  June  23,  1919. 
This  suit  was  brought  in  August,  1919,  so  that  there  would 
be  about  21^  years  to  run,  if  defendant  renewed  six  tinier?. 
The  testimony  of  defendant  as  to  the  conversations  is  some- 
what different  from  that  of  plaintiffs,  but  not  materiiUly 
so.  He  says  that  Mrs.  Watland  became  hysterical,  when 
he  served  notice  on  her  to  vacate,  and  that  vlie  said  she 
was  a  widow  and  that,  her  boys  being  away,  he  had  taken 
advantage  of  her,  and  that  she  asked  to  be  released,  which 
he  refused  to  do. 

The  principal  contention  of  appellant,  as  we  understand 
itj  is  that  Mrs.  Watland  had  authority  to  make  a  binding 
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lease,  because,  as  they  aay,  under  the  will,  she,  as  sole 
surviving  trustee,  was  vested  with  the  title  in  fee ;  and  that, 
because  it  wa^  the  homestead  and  she  waJs  in  possession^ 
with  the  knowledge,  consent,  and  acquiescence  of  plaintiffs, 
they  cannot  say  that  the  mother  did  not  have  authority  to 
make  the  lease.  He  complains,  also,  that  the  court  erred 
in  authorizing  the  trustee  to  distribute  and  divide  the  prop- 
erty, and  execute  deeds  therefor. 

1.  Briefly,  as  to  the  occupancy  by  the  widow  as  her 
homestead,  appellant  cites  Code  Section  2985,  and  Floyd  v. 
Hosier,  1  Iowa  512. 

It  is  said  in  the  Floyd  case  that,  under  the  statutes 
then  in  force,  the  surviving  husband  or  wife  has  a  right  to 
continue  the  possession  and  occupy  the  homestead  until 
it  is  otherwise  disposed  of,  according  to  law;  and  that, 
if  there  is  no  survivor,  then  it  descends,,  in  the  absence  of 
a  will,  to  the  issue,  etc.  That  was  an  action  by  the  widow 
to  recover  rent  for  a  part  of  the  40  acres  which  she  had 
rented  to  the  defendant.  To  the  same  effect,  see  Fehd  v. 
City  of  Oskaloom,  189  Iowa  621,  624. 

In  the  instant  case,  doubtless,  as  between  plaintiff  and 
defendant,  she  could  maintain  an  action  for  rent  for  the 
time  defendant  actually  occupied  the  premises,  under  the 
lease  signed  by  her,  for  the  reason  that  the  tenant  may 
not  deny  the  landlord's  title.  But  it  does  not  follow  that 
the  heirs  are  bound  by  a  contract  by  her,  contrary  to  the 
will,  without  their  authority,  and  without  their  knowledge 
or  consent.  In  the  Floyd  case,  there  was  no  will.  The 
real  question  in  the  Floyd  case  was  as  to  the  competency 
of  children  to  testity.  In  the  instant  case.,  there  is  no 
claim  that  the  widow  had  elected  to  take  her  homestead 
rights,  or  distributive  share.  She  was  claiming  only  under 
the  will.  Incidentally,  it  appears  that  the  property  had 
been  the  homestead,  prior  to  the  death  of  the  testator,  and 
that  she  occupied  it  during  the  trust  period  of  eight  years, 
and  that  the  children  permitted  her  to  use  the  property, 
or  a  part  of  it,  for  a  time  thereafter,  but  that  there  was  no 
agreement  by  them  that  she  should  occupy   it  for  any 
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definite  time  after  the  eight  years;  so  that,  after  the  eight- 
year  period,  they  had  the  right  to  demand  a  division  of  the 
property,  according  to  the  terms  of  the  will. 

2.  To  sustain  the  contention  that,  under  this  will,  Mary 
Watland  took  the  title  in  fee,  appellant  cites  In  re  Estate 
of  Petraneky  79  Iowa  410;  Olsen  v.  Youngennan.  136  Iowa 
404;  Potter  r.  Couch,  141  U.  S.  296  (35  L.  Ed.  721).  The 
Petranek  case  was  an  action  to  remove  two  persons  alleged 
to  have  been  trustees,  and  the.  holding  was  that  persons 
to  whom  money  is  bequeathed,  but  who  are  charged  with 
the  duty  to  use  it  for  the  benefit  of  others,  are,  considered 
in  their  relation  to  the  testator  and  the  will,  legatees,  but, 
considered  in  their  relation  to  the  beneficiaries  of  the  prop- 
erty, they  are  trustees,  and  as  such,  upon  their  refusal  to 
act,  they  may  be  removed  by  the  court,  etc.  That  has  little, 
if  any,  bearing  here,  since  this  will  names  the  persons  as 
trustees.  In  the  Olsen  case,  the  holding  was  that  a  court 
of  equity,  under  some  circumstances,  lias  power  to  dis- 
solve a  trust  before  the  expiration  of  a  term  for  which 
created;  but  in  that  case,  where  the  bequest  was  to  trus- 
tees, with  absolute  control  and  power  of  disposition,  the 
income  from  which  was  to  be  paid,  part  to  the  donee  and 
the  balance  to  his  children,  and,  upon  the  death  of  the 
donee,  any  portion  then  remaining  was  to  go  to  his  children, 
or  the  survivor  of  them,  the  trust  was  an  active  and  exist- 
ing trust,  which  would  not  be  terrainate<l  prior  to  the  death 
of  the  donee.  In  the  Potter  case,  a  trust  was  created  for 
20  years  after  the  death  of  the  testator.  The  specific  pro- 
visions of  the  \sill  are  too  long  to  set  out  herein,  but  the 
holding  was  that  the  legal  title  vested  in  the  executors, 
and  did  not  terminate  at  the  end  of  20  years  from  the  death 
of  testator,  but  continued  in  them  until  they  had,  by  sale 
or  otherwise,  settled  the  estate  and  made  the  division  and 
conveyed  the  shares.  We  do  not  understand  appellees  to 
contend  other\\ise,  nor  do  they  contend  that  the  legal  title 
is  not  in  the  trustee.  Indeed,  in  the  present  case,  the 
heirs  ask  that  the  mother,  as  trustee,  be  required  to  divide 
the  property  and  execute  deeds,  and  she,  as  trustee,  asks 
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that  she  may  do  so.  True,  the  title  vests  in  the  trustee, 
coupled,  however,  with  a  trust.  Mrs.  Watland,  who,  alone 
and  as  an  individual,  executed  the  lease,  did  not,  as  an  in- 
dividual, take  the  fee-simple  title.  Appellees  do  contend 
that  a  lease  after  or  beyond  a  period  of  the  trust,  in  the 
absence  of  equitable  circumstances  or  necessity,  is  void  as 
to  tlie  excess  period  of  time  beyond  the  expiration  of  the 
trust  (citing  Huhhell  v.  Huhhelly  172  Iowa  538;  In  re 
Hubl>eU  Trust,  135  Iowa  637).  The  cases  are  not  quite  in 
point,  perhaps,  because,  in  that  case,  the  lease  was  for  99 
years,  which  would  extend  unreasonably  beyond  the  period 
of  the  trust.  Some  of  the  rules.,  however,  governing  trust 
estates  are  given,  one  of  which  is  that  trustees  may  lease, 
for  such  reasonable  terms  as  are  customary  and  essential 
to  the  care  of  and  to  procure  a  reasonable  income  from 
the  property.  In  the  instant  case,  the  income  going  to  the 
estate  and  tlie  heirs  was  much  less  than  its  worth,  and 
practically  nominal.  Another  rule  is  that  such  terms 
should  not,  save  on  showing  of  reasonable  necessity  to 
effectuate  the  purposes  of  the  trust,  extend  beyond  the 
period  the  trust  is  likely  to  continue.  In  the  instant  case, 
there  was  no  necessity  for  continuing  the  trust  beyond  the 
eight  years.  Another  of  tlie  niles  is  that,  only  upon  a 
showing  of  such  reasonable  necessitv%  Avhen  not  given  such 
power  by  the  instrument  creating  the  trust,  are  the  trus- 
tees Authorized  to  bind  the  esta.te  so  as  to  effectually 
deprive  those  ultimately  entitled  thereto,  of  the  property 
itself.  As  said,  there  is  no  reasonable  necessity  in  this  case, 
and  the  trustee  was,  therefore,  not  authorized  to  bind  the 
estate,  and  deprive  these  heirs  of  the  property.  Under  this 
record,  it  would  be  detrimental  to  them  to  continue  it. 
It  was  the  duty  of  the  trustee  to  act  for  the  best  interests 
of  the  heirs.  The  testator  had  some  purpose  in  fixing  the 
trust  period  at  8  years.  Doubtless,  one  reason  wa.s  that 
some  of  his  children  were  very  young.  But  whatever  his 
reason,  he  had  a  right  tx)  so  provide.  At  the  end  of  the 
8  years,  the  children  had  a  right  to  demand  a  division;  and, 
even  though  they  did  not  do  so  immediately  at  the  expira- 
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tion  of  the  8  years,  they  had  a  right  to  do  so  at  any 
time  thereafter.  Equity  regards  that  as  done  which  ought 
to  be  done.  If  a  trustee  fails  in  this  respect,  the  court 
will  do  it  for  them.  We  think  the  trustee,  had  she  been 
attempting  to  act  as  such,  instead  of  individually,  had  no 
authority  to  tie  up  a  division  of  the  property  to  the  dis- 
advantage of  the  heirs,  indefinitely  or  for  a  term  of  years. 
The  provisions  of  the  lease  seem  to  be  all  in  favor  of  the 
defendant.  It  provides  that  he  may  assign  the  lease,  and 
sublet  the  premises  without  her  consent.  Under  this,  he 
could,  if  the  lease  is  valid,  sublet  the  premises  at  a  greatly 
increased  rental,  and  thus  speculate  to  the  disadvantage 
of  the  heirs.  The  evidence  shows  that  the  rental  values 
did  increase  after  the  execution  of  the  lease.  Again,  the 
lease  provides  that  there  may  be  six  renewals^  or,  in  all, 
3%  years.  If  the  number  of  renewals  was  not  limited,  the 
lease  could  be  continued  indefinitely.  If  the  trustee  eould 
tie  up  the  property  for  3i/^  years,  why  could  she  not  do  so 
for  a  much  longer  period,  or  indefinitely?  The  lease  does 
not  purport  to  have  been  made  by  Mrs.  Watland  as  trustee 
or  guardian,  or  in  any  capacity  except  as  an  individual. 
We  think,  then,  that  in  so  far  as  it  is  claimed  that  the 
heirs  are  bound-  by  Mrs.  Watland's  act  as  trustee,  they 
are  not  bound. 

3.  We  are  of  opinion,  too,  that,  under  the  record,  the 
heirs  are  not  bound  by  the  act  of  their  mother  as  an  individ- 
ual. We  have  seen  that,  though  she  was  using  a  part  of 
the  property  as  her  home,  she  was  not  claiming  or  acting 
under  any  homestead  right.  Appellees  contend  that  the 
widow  and  children  were  tenants  in  common,  and  that  a 
lease  by  one  tenant  in  common  of  the  entire  estate  is  void 
as  to  cotenants  (citing  authorities).  Appellant's  answer 
to  this  is  that,  assuming  that  they  are  cotenants,  the 
mother^  in  leasing  the  property,  acted  with  the  knowledge, 
consent,  and  acquiescence  of  the  heirs,  and  that,  therefore, 
they  are  bound.  Enough  has  been  said  to  show  that  the 
heirs  did  not  have  such  knowledge,  and  that  they  did  not 
consent  to  or  acquiesce  in  the  making  of  the  lease.     The 
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evidence  is  not  suiBcient  to  create  an  estoppel  against  the 
plaintiffs. 

Appellant  complains  of  that  part  of  the  decree  author- 
izing the  trustee  to  execute  deeds,  and  divide  the  property. 
This  does  not  concern  him,  if  he  did  not  have  a  lease  bind- 
ing upon  the  heirs.  Under  the  will,  it  was  tlie  duty  of  the 
trustee  to  do  so,  and  no  reason  is  shown  why  the  distribu- 
tion or  division  should  be  longer  delayed.  We  approve  the 
decree  of  the  district  court,  and  it  is — Affirmed, 

Weavbb,  C.  J.,  Evans  and  SAUNaBB,  JJ.,  concur. 


WiCKHAM  &  BuBTON  CoAL  CoMPANY,  Appellant,  V. 
Fabmbbs  Lumbbb  Company^  Appellee. 

CONTRACTS:  Want  of  MutuaUty.  An  agreement  relative  tp  the 
sale  and  purchase  of  a  commodity  at  a  specified  price  and  for 
a  specified  time,  which  leaves  the  purchaser  with  the  option  to 
purchase  much  or  to  purchase  little  or  not  to  purchase  at  all, 
is  void  for  want  of  mutuality,  and  mutuality  is  not  supplied  by 
the  act  of  the  seller^ in  complying  with  some  of  the  orders.  So 
held  where  the  agreement  was  to  deliver  such  carload  ship- 
ments of  coal  "as  defendant  would  want  to  purchase  from  plain- 

Appeal   from    Webster   District    Court. — R.    M.    Wright, 

Judge. 

October  26,  1920. 

CouNTBBCLAiM  asscrting  that  damages  were  due  from 
plaintiff  because  of  a  contract  made  between  plaintiff  and 
defendant.  A  demurrer  to  the  counterclaim  was  overruled. 
Hence  this  appeal. — Reversed. 

Frank  MaJier,  for  appellant. 

E.  H,  Johtison,  for  appellee. 
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Salinger^  J. — I.  The  counterclaim  alleges  that,  about 
August  18,  1916,  defendant,  through  an  agent,  entered  in- 
to an  oral  agreement  "whereby  plaintiff  agreed  to  furnish 
and  to  deliver  to  defendant  orders  given  them"  for  car- 
load shipments  of  coal  from  defendant  F.  O.  B.  mines,  "to 
be  shipped  to  defendant  at  such  railroad  yard  stations  as 
defendant  might  direct,  at  the  price  of  fl.50  a  ton  on  all 
orders  up  to  September  1,  1916,  and  fl.65  a  ton  on  all 
orders  from  then  to  Aprit  1^  1917."  It  is  further  alleged 
that  "said  coal  ordered  would  be  and  consist"  of  what  was 
known  as  plaintiff's  Paradise  6"  lump,  6x3''  egg,  or  3x2" 
nut  coal.  It  is  next  alleged  that  defendant  has,  for  several 
years  last  past,  been  engaged  in  owning  and  operating  what 
is  commonly  known  as  a  line^  of  lumber  yards,  located  at 
different  railroad  station  points  tributary  to  Fort  Dodge, 
where  defendant  has  its  principal  place  of  business;  that, 
at  these  several  lumber  yards,  among  other  merchandise 
and*  commodities  the  defendant  handles  coal  in  carload 
lots,  with  purpose  of  selUng  the  same  at  retuil  to  its 
patrons. 

Then  comes  an  allegation  that  the  agent  made  oral 
agreement  "that  plaintiff  would  furnish  unto  defendant 
coal  in  carload  lots;  that  defendant  would  want  to  pur- 
chase from  plaintiff"  on  stated  terms,  with  character  of 
the  coal  described;  and  that  the  oral  contract  was  con- 
firmed l)y  the  letter  Exhibit  1.  It  is  of  date  August  21, 
1916,  and  recites  that  plaintiff  is  in  receipt  of  a  letter  from 
their  agent,  "asking  us  to  name  you  a  price  [repeating  the 
price  and  coal  description  found  in  the  counterclaim]. 
Although  this  is  a  vei*y  low  price,  our  agent,  Mr.  Spalding, 
has  recommended  that  we  quote  you  this  price  and  we  here- 
by confirm  it.  Any  orders  received  between  now  and 
September  1st  are  to  be  shipped  at  fl.oO.  We  would  like 
to  have  a  letter  from  you  accepting  these  prices  and  if  this 
is  satisfactory  will  consider  same  as  a  contract." 

On  August  26.  1916,  the  defendant  responded: 

"AVe  have  your  favor  of  the  21st  accepting  our  order 
for  coal  for  shipment  to  March  31,  1917." 
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The  basis  of  the  counterclaim,  so  far  as  damages  are 
concerned,  is  the  allegation  that  a  stated  amount  of  coal 
had  to  be  purchased  by  defendant  in  the  open  market  at  a 
greater  than  the  contract  price,  and  that,  therefore,  there 
is  due  the  defendant  from  the  plaintiff  the  sum  of  |3,090. 

The  demurrer  aKserts  that  the  alleged  contract  is  "void 
for  failure  of  mutuality  and  certainty;"  is  void  because 
there  is  no  consideration  betw^n  the  parties ;  because  it  ap- 
pears affirmatively  that  the  offer  was  simply  an  offer  on 
part  of  plaintiff,  which  might  be  accepted  by  giving  an 
order  until  such  time  as  it  was  actually  withdrawn  or  ex- 
pired by  limitation,  each  order  and  acceptance  of  a  carload 
lot  constituting  a  separate  and  distinct  contract;  and  void 
because  the  agreement  could  not  be  enforced  by  the  plaintiff 
on  any  certain  or  specified  amount  of  tonnage,  or  for  the 
payment  of  any  specified  tonnage. 

II.  The  demurrer  makes,  in  effect,  three  assertions: 
(a)  that  the  arrangement  between  the  parties  is  void  for 
uncertainty;  (b)  that  it  lacks  consideration;  (c)  that  it 
lacks  mutuality  of  obligation.  We  have  given  the  argu- 
ment and  the  citations  on  the  first  two  propositions  full 
consideration.  But  we  conclude  these  first  two  are  of  no 
importance  if  mutuality  is  wanting. 

The  authorities  that  deal  witl^  uncertainty  and  indef- 
initeness  hold,  in  effect,  that  whatsoever  is  ascertainable 
with  reasonable  effort  is  sufficiently  certain  to  be  enforced, 
if  there  be  no  objection  to  enforcement  other  than  uncer- 
tainty. Now,  jjrant  that  it  was  not  difficult  to  ascertain 
how  much  coal  defendant  would  sell  in  the  time  stated  in 
the  negotiations,  how  does  that  help,  if  there  was  no  obli- 
gation on  one  side  to  sell,  or  on  part  of  the  other  to  buy? 
If  the  defendant  was  under  no  binding  obligation  to  buy 
of  plaintiff,  it  does  not  matter  how  much  defendant  could 
sell.  In  fewer  words,  though  an  offer  to  sell  a  specified 
number  of  tons  of  coal  is  not  uncertain,  or  lacking  in 
deflniteness,  such  offer  is  no  contr:act,  unless  the  other  party 
agrees  to  receive  what  is  offered.  In  still  fewer  words, 
while  a  writing  n\ay  be  so  uncertain  as  not  to  be  enforcible, 
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a  perfectly  definite  writing  may  still  be  unenforcible  be- 
cause there  is  no  mutuality  of  obligation. 

2a 

And  the  asserted  lack  of  consideration  is  bottomed  on 
the  claim  that  mutuality  is  lacking.  Appellant  does  not 
deny  that  a  promise  may  be  a  consideration  for  a  promise. 
It^  position  is  that  this  is  so  only  of  an  enforcible  promise. 
That  is  the  law.  If,  from  lack  of  mutuality,  the  promise 
is  not  binding,  it  cannot  form  a  consideration,  j  Bailey  v, 
Austrian,  19  Minn.  535.  To  like  effect  is  Walsh\  v.  Myers, 
92  Wis.  397  (66  N.  W.  250),  which  holds  ther^  was  con- 
sideration,  because  there  were  mutual  promises  ^^hich  were 
enforcible.  And  so  of  Young  Co,  v.  Springer,  ^13  Minn. 
382  (129  N.  W.  773) ;  Hazlehurst  Lbr.  Co.  v.  Mercantile 
L.  d  S.  Co.,  166  Fed.  191 ;  Chicago  d  G.  E.  R.  Co.  y  Dane, 
43  N.  Y.  240,  at  242.  There  is  no  consideration  by  /promises 
which  lack  mutuality.  Cold  Blast  Trans.  Co.  t;.  Kansas 
City  Bolt  Co.,  (C,  C.  A.)  114  Fed.  77,  at  81,  «2,\\Campbell 
V.  Lambert  d  Co.,  36  La.  Ann.  35.  In  the  last-named  case, 
it  is  said  that,  while  a  promise  may  be  a  good  consideration 
for  another  promise,  this  is  not  so  '^unless  there  is  an 
absolute  mutuality  of  engagement,  so  that  each  party  has 
the  right  at  once  to  hold  the  other  to  a  positive  agreement" 
(citing  1  Parsons  on  Contracts  448)./ To  the  same  eifecl 
are  Utica  d  8.  R.  Co.  v.  Brinckerhoff,  21  Wend.  (N.  Y.) 
139;  Missouri,  K.  d  T.  R.  Co.  v.  Bagley,  60  Kans.  424  (56 
Pac.  759,  at  762) ;  Tucker  v.  Woods,  12  Johns.  (N.  Y.)  190; 
Corbitt  d  Macleay  v.  Salem  OasUght  Co.,  6  Ore.  405;  and 
1  Chitly  on  Contracts  (16th  Ed.)  297. 

The  question  of  first  importance^  then,  is  whether  there 
is  a  lack  of  mutuality.  In  the  last  analysis,  the  counter- 
claim is  based  on  the  allegation  that  plaintiff  undertook  to 
furnish  defendant  such  described  coal  "as  defendant  would 
want  to  purchase  from  plaintiff."  The  defendant  never 
"accepted."  Indeed,  it  is  its  position  that  it  gave  orders, 
and  that  plaintiff  did  the  accepting.    But  concede,  for  argu- 
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ment's  sake,  that  defendant  did  accept.  What  was  the 
acceptance?  At  the  utmost,  it  was  a  consent  that  plain- 
tiflf  might  ship  it  such  coal  as  defendant  "would  want  to 
purchase  tnom  plaintiff."  What  obligation  did  this  fasten 
upon  defendant?  It  did  not  bind  itself  to  buy  all  it  could 
sell.  It  did  not.  hind  itself  to  buy  of  glaintiffj[)nly.'  It 
merely  "agreed"  to  buy  what  it  pleased.  It  may  have  been 
ascertainable  how  much  it  would  need  to  buy  of  someone. 
But  there  was  no  undertaking  to  buy  that  much,  or,  indeed, 
any  specified  amount  of  coal  of  plaintiff:  The  situation  is 
well  stated  in  some  of  the  cases.  In  Crane  v.  Crane  d  Co., 
(C.  C.  A.)  105  Fed.  869,  at  872,  it  is  put  thus: 

"Should  the  contract  under  discussion  be  upheld,  the 
plaintiffs  in  error  would  be  held  to  occupy  this  advanta- 
geous situation :  If  the  price  of  dock  oak  lumber  rose,  they 
would,  by  that  much,  increase  their  ratio  of  profits^  and 
probably,  coming  into  a  situation  to  outbid  competitors, 
increase,  also,  the  quantum  of  orders.  If,  on  the  other 
hand,  prices  fell  below  the  range  of  profits,  the  orders  could 
be  wholly  discontinued.  On  the  contrary,  the  situation  of 
the  defendant  in  error  would  be  this :  Should  prices  fall, 
it  could  not  compel  the  plaintiffs  in  error  to  give  further 
orders;  but,  should  prices  rise,  the  orders  sent  in  would 
be  compulsory,  and  the  loss  measured,  .both  by  the  increase 
of  the  ratio  of  profits,  and  the  probable  increase  of  the 
quantum  of  orders." 

In  AmcHcan  Cotton  Oil  Co.  v.  Kirk,  68  Fed.  791,  793, 
it  is  said: 

"If  the  market  price  of  oil  should  fall  below  the  con- 
tract price,  then,  according  to  their  contention  as  to  the 
terms  of  the  contract,  the  plaintiffs  crfiild  purchase  their 
supply  of  oil  elsewhere,  and  at  the  lower  price,  resorting  to 
the  contract  when,  and  only  when,  the  price  stated  was 
lower  than  the  market  price, — and  this  without  respect  to 
time.    Such  a  contract  is  one-sided,  and  without*mutuality." 

The  "contract"  on  part  of  appellee  is  to  buy  if  it  pleased, 
when  it  pleased,  to  buy  if  it  thought  it  advantageous,  to 
buy  much,  little,  or  not  at  all,  as  it  thought  liest. 
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A  contract  of  sale  is  mntnal  where  it  contains  an 
ajrreeinent  to  sell  on  the  one  side,  and  an  agreement  to 
purchase  on  the  otlier.  Rut  it  is  not  mutual  where  there 
is  an  obligation  to  sell.,  but  no  obligation  to  purchase,  or 
an  obligation  to  purchase,  but  no  obligation  to  sell.  13 
Corpus  Juris  339.  There  is  no  mutuality  or  enforcibility 
where  the  agreement  is  that,  on  00  days'  notice,  either  party 
might  cancel  same  "for  good  cause."  Cummer  i\  Butts,  40 
Mich.  322.  A  provision  that  it  is  understood  the  purchase 
of  apples  commences  "as  soon  as  it  is  deemed  advisable  by 
both  parties  to  this  contract,  when  apples  can  be  purchased 
in  sufficient  quantities  to  insure  getting  a  carload  in  a  rea- 
sonable length  of  time,  not  to  exceed  three  days  on  fall 
apples,"  lacks  mutuality.  This,  because  no  party  is  com- 
pelled to  deem  anything  advisable,  and  the  courts  cannot 
deem  it  for  them.  WooUey  t\  Ryan,  59  Kans.  601  (54  Pac. 
664).  There  is  such  uncertainty  as  to  destroy  mutuality, 
where  the  obligation  to  take  is  conditioned  upon  being  "a« 
long  as  we  can  make  it  pay."  Davie  v.  Lumberman's  Mitt. 
Co,;  93  Mich.  491  (53  N.  W.  625).  It  is  said  that,  under 
such  an  agreement,  plaintiffs  must  be  presumed  to  be  the 
sole  judges  of  whether  it  would  or  would  not  pay  them  to 
do  the  work,  and  of  how  long  they  should  continue  it;  and 
that  the  defendant  has  no  voice  on  whether  or  not  plaintiffs 
could  make  it  pay,  and  no  right  to  say  in  what  manner  they 
should  conduct  the  work,  in  order  to  make  it  pay. 

Where  one  party  agrees  to  cut  for  the  other  hay  "not 
to  exceed  200  tons,"  there  is  lack  of  mutuality,  because  the 
offerant  wns  not  bound  to  deliver  any  particular  quantity 
of  hay,  and  could  cut  as  little  as  he  pleased.  Houston  d 
T.  C.  R,  Co,  r.  Mitchell,  38  Tex.  85,  at  86.  So  where  a 
defendant  who  binds  himself  to  ivceive  and  pay  for  all 
the  ties  plaintiff  could  produce  and  ship  at  a  state<l  price 
between  stated  dates.  As  to  this,  it  was  held  mutualitv 
was  lacking,  because  there  was  no  enforcible  duty  to  deliver 
any  ties.  IfazlrJinrst  Ll)r,  Co.  r.  Mercantile  L.  d  /Sf.  Co,, 
166  Fed.  191.  And  so  of  an  offer  to  receive  and  transport 
railroad  iron,  not  to  exceed  a  stated  number  of  tons,  dur- 
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ing  specified  periodR,  and  at  a  specified  rate  per  ton.  Ak 
to  this,  it  \^^as  held  that,  though  plaintiff  answered,  assent- 
ing to  the  proposal,  there  was  still  no  contract,  hccanse 
there  was  no  agreement  on  his  part  that  lie  would  deliver 
any  iron  for  transportation.  Chicago  d  G.  E.  R.  Vo.  v. 
Dane,  43  N.  Y.  240;  Hoffman  v.  MaffioU,  104  Wis.  0:10  (80 
N.  W.  1082,  at  1034).  An  agreement  to  pnrcliase  all  tliat 
the  manufacturer  desires  to  sell  at  a  si)ecifled  price  is  void. 
13  Corpus  Juris  340.  A  written  proposition  to  buy  a  stated 
quantity  of  coal  at  a  stated  price  is  not  enforcible,  be- 
cause there  is  no  corresponding  obligation  on  the  other  to 
sell  the  coal  at  said  price.  Corhiff  d  MacJeay  r.  Salrni 
Oaslight  Co.,  0  Ore.  40."). 

No  contract  is  created  by  a  willingness  to  ship  such 
gauge  glasses  as  the  other  "might  order."  A^hcroft  r. 
Buttencorth,  136  Mass.  511.,  513.  Nor  by  an  engagement  to 
deliver  at  a  stated  price  "as  many  grapes  as  he  (the  other 
party)  should  >^nsh.''  Keller  r.  Yharrti,  3  Cal.  147.  A  so- 
called  contract  by  which  one  engages  to  deliver  to  the  other 
such  quantities- of  coal  as  the  latter  may  require  during 
the  year,  up  to  a  specified  limit,  at  a  specified  price,  but 
containing  no  engagement  on  part  of  the  buyer  to  take 
or  pay  for  any  of  the  coal,  is  not  enforcible  against  tlie 
promisor.  Campbell  t\  Jximhert  d  Co,  3fi  La.  Ann.  35. 
So  of  an  agreement  by  one  party  to  furnish  to  the  former 
all  the  oak  wood  that  the  other  "would  require  for  their 
trade  in  the  Chicago  market  during  the  year  1897,"  at 
stated  prices.  Cran^e  v.  Crane  d  Co.,  (C  C.  A.)  105  Fed. 
869,  at  871.  And  so  an  engagement  by  which  one  party 
engages  to  deliver  to  the  other  such  quantities  of  coal  as 
the  latter  may  require  during  the  year,  "to  the  extent  of 
60,000  barrels.,  with  privileges  of  20,000  more,"  at  a  stii)U- 
lated  price,  does  not  work  an  obligation  on  part  of  the 
other  to  take  or  pay  for  any  stipulated  quantity,  and  is, 
therefore,  a  nmluni  pactntn.  (^amphell  r.  Lambert  d  Co., 
36  La.  x\nn.  35.  Where  plaintiff  offers  to  deliver  stone 
"in  such  quantities  as  may  be  desired,"  and  the  other  party 
accepts   this    without   qualification,    and    without    making 


1190      WicKHAM  &  B.  C.  Co,  V.  Fabmbrs  Lbr.  Co.   [189  Iowa 

refei*ence  to  any  existing  contract  for  using  the  stone,  there 
is  no  mutuality,  because  the  defendant  was  not  bound  to 
desire  any  stone.  Hodman  v.  Maffioli,  104  Wis.  630  (80 
N.  W.  1032).  To  same  effect  is  American  Cotton  Oil  Co.  v. 
Kirk,  68  Fed.  791,  793. 

A  contract  to  sell  personal  property  is  void  for  want  of 
mutuality,  if  the  quantity  to  be  delivered  is  conditioned 
entirely  on  the  will,  wish„  or  want  of  the  buyer.  13  Corpus 
Juris  339;  Cold  Blast  Trans,  Co.  r.  Kansas  City  Bolt  Co., 
(C.  C.  A.)  114  Fed.  77.  So  of  an  agreement  to  supply  all 
pig  iron  wanted  by  defendants  in  their  business  between 
stated  dates,  at  specified  prices,  even  though  the  other  party 
promised  to  purchase  such  iron.  The  argument  advanced 
is  that  the  buyer  did  not  engage  "to  want  any  quantity 
whatever,"  nor  even  agree  to  continue  in  their  business. 
Bailey  v,  Austrian,  19  Minn.  535.  It  is  said  in  Hickey  v. 
O'Brien,  123  Mich.  611  (82  N.  W.  241,  at  242),  that,  in 
National  Furnace  Co.  v.  Keystone  Mfg.  Co.,  110  111.  427, 
the  case  of  Bailey  v.  Austrian  is  distinguished  by  pointing 
out  that,  in  the  Bailey  case,  stress  is  laid  on  the  word 
"want;"  while  in  the  Illinois  case,  the  plaintiff  agreed  to 
sell  to  defendant  all  the  iron  "needed"  in  its  business  dur- 
ing the  three  ensuing  years  at  |22.35  a  ton,,  and  the  defend- 
ant agreed  to  take  its  year's  supply  at  that  price.  We  are 
unable  to  find  any  substantial  difference  between  an  "agree- 
ment" to  buy  what  one  might  "want"  and  what  one  might 
"need."  Be  that  as  it  may,  in  the  case  at  bar  the  language 
was,  "would  want  to  purchase."  And  the  Austrian  case 
is  well  supported  in  authority.  \  An  agreement  to  receive 
and  pay  for  such  beer  as  the  plaintiff  might,  from  time  to 
time,  want  from  the  defendant,  lacks  binding  force  for 
want  of  mutuality,  though  plainti^  agreed  to  sell  all  the 
beer  of  specified  brands  which  plal^ntiff  should  order  at 
prices  to  be  agreed  on.  Teipel  v.  M^yer,  106  Wis.  41  (81 
N.  W.  982).  To  like  effect  is  Gipps  Brewing  Co.  v.  De 
France,  91  Iowa  108.  And  see  Hoffii(ian  v.  Maffioli,  104 
Wis.  630  (80  N.  W.  1032,  at  1035) ;  Tarhox  v.  Gotzian,  20 
Minn.  139;  Stensgaard  v.  Smith,  43  Minn.  11   (44  N.  W. 
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669) ;  Dayton,  W.  V.  d  X.  Twmpike  Co.  v.  Coy,  13  Ohio  St 
84;  Utica  d  8.  R.  Co,  v,  Brinckerhoff,  21  Wend.  (N.  Y.)  139. 
Indeed,  in  American  Steel  d  W,  Co.  i\  Copeland,  159 
N.  C.  556  (75  S.  E.  1002,  at  1004),  and  in  Hickey  v.  O'BHen, 
123  Mich.  611  (82  N.  W.  241  >,  onr  case  of  Drcike  v.  Vorse, 
52  Iowa  417,  is  construed  to  support  the  rule  in  Bailey  v. 
Austrian,  19  Minn.  535,  to  wit :  That  there  is  no  mutuality 
on  an  offer  to  supply  all  the  other  wants,  because  he  is 
under  no  engagement  to  want  any  quantity  whatever. 
■  Now,  while  we  are  not  prepared  to  say  that  the  rating 
which  these  cases  have  given  to  Drake  v.  Vorse  can  be 
accepted,  it  is  certainly  true  that,  at  the  least,  it  leans 
toward  supporting  appellant.  Drake  and  Vorse,  on  Jan- 
nary  15,  1873,,  signed  the  following: 

"I  hereby  agree  to  make  all  the  school  seat  castings 
that  5^.  S.  Vorse  may  want  during  the  year  1873,  at  6  cents 
per  pound,  except  ink  well  covers,  and  them  at  3  cents 
each,  deliverable  on  the  cars  in  Eddyville,  Iowa,  payments 
cash  on  delivery.*' 

All  that  seems  to  be  decided  as  to  this  is  that,  where 
Vorse  entered  into  a  .partnership  after  this  paper  was 
signed,  it  should  not  be  construed  that  this  contract  pre- 
cluded entering  into  a  partnership  during  the  year  1873, 
or  that  the  writing  would  become  obligatory  upon  the 
partnership.  But  the  course  of  the  argument  leans  strongly 
to  the  reasoning  of  cases  like  Bailey  r.  Austrian.  For  we 
said: 

'^It  binds  the  plaintiff  to  make  what  castings  the  defend- 
ant may  want.  It  does  not  expressly  bind  the  defendant 
to  anything  except  to  pay  in  cash  on  delivery  the  prices 
specified." 

« 

Then  the  case  proceeds  2)ro  argicendo  to  the  decision  as 
we  have  before  stated.     The  concluding  argument  is  this: 

"He  did  discontinue  business  upon  his  individual  ac- 
count. After  that,  he  did  not  individually  want  or  need 
any  castings,  and,  as  the  firm  was  not  bound  to  take  any, 
we  do  not  think  that  the  defendant  became  liable." 
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So  the  case  seems  to  amount  to  an  argumentative  hold- 
ing that  the  contract  lacke^  mutuality. 

Both  reason  and  the  very  great  weiglit  of  authority 
work  that  the  "contract"  in\  review  was  no  contract, 'be- 
cause defendant  was  under  nV)  binding  obligation. 

III.  Three  cars  of  coal  were  shipped  and  received. 
Upon  this,  appellee  urges  that  thereby  the  so-called  con- 
tract was  completed,  and  made  mutual.  Part  pei-formance 
was  ineffectual  in  Hoffman  v.  MaffioU^  104  Wis.  630  (80 
X.  AV.  1032),  to  found  a  case  as  for  brejich  of  contract  on 
refusal  to  ship  more.  XThe  same  is  held  in  Crane  v.  Crane. 
d  Co.,  (C.  C.  A.)  105  fW.  869,  at  871;  Cold  Blast  Trans, 
Co,  i\  Kansas  City  Bolt\fK,  (C.  C.  A.)  114  Fed.  77.  at 
82;  Teipel  v,  Meyer,  106  AV^^41  (81  N.  W.  982) ;  CampheU 
r.  Lambert  d  Co.,  36  La.  Aim.  35;  Utica  d  ^.  R.  Co.  r. 
Brinckcrhoff,  21  Wend.  (N.  Y.)  1^;  Missouri,  K.  d  T.  R,  Co. 
V.  Baglcy,  60  Kans.  424  (56  Pac.  759,  at  762) ;  and  Chicago 
d  G.  E.  R.  Co.  V.  Dane,  43  N.  Y.  2\0,  243. 

If  there  never  was  a  contract  to  ship  anything,  that  is 
still  the  situation  when  a  contract  to  ship  whnt  has  not 
yet  been  ship])ed,  is  asserted  as  the  basis  of  an  action.  As 
said  in  Cold  Blast  Trans.  Co.  r.  Kansas  City  Bolt  Co., 
(C.  C.  A.)  114  Fed.  77,  at  80,  even  though  there  had  been 
some  shipments,  there  was  still  no  consideration  and  \\o 
mutuality  in  the  contract  as  to  any  articles  which  d<»fend- 
ant  had  not  ordered,  or  which  plaintiff  had  not  delivered, 
and,  therefore,  the  refusal  of  plaintiff  to  honor  the  orders 
of  defendants  was  no  breach  of  any  valid  contract,  and 
formed  no  legal  cause  of  action  whereon  to  base  a.  counter- 
claim.   It  was  further  said : 

"As  to  all  undelivered  articles,  that  defect  still  inheres 
in  the  agreement.  The  plaintiff  is  not  bound  to  deliver, 
nor  the  defendant  to  take  and  pay  for.  any  articles  that 
have  not  been  delivered  [that  is  to  say,  so  much  as  has 
not  been  performed  still  rests  upon  an  agreement  which 
is  not  en  forcible,  and  for  the  refusal  to  honor  which  there 
can  be  no  recovei-y].  *  *  *  The  defendant  never  agreed 
to  order  or  to  pay  for  any  quantity  of  these  undelivered 
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articles.  If  it  had  refused  to  order  and  take  them,  no 
action  could  have  been  maintained  for  its  failure,  because 
no  court  could  have  determined  what  amount  it  was  re- 
quired to  take." 

It  is  thus  st'^ted  in  18/ Corpus  -luris  JUl: 

"Accepted  orders  for  goods  under  contracts  void  within 
these  rules  constitute  ;iales  of  the  goods  thus  ordered  at 
the  price  named  in  th^  contracts,  but  they  do  not  validate 
the  agreeriients  as  to*  articles  which  the  one  refuses  to  pur- 
chase, or  the  other  refuses  to  sell  or  to  deliver,  under  the 
void  contracts,  because  neither  party  is  bound  to  take  or 
deliver  any  amoimt  or  quantity  of  these  articles  there- 
under.'^ ^  ^ 

Defendant  alleges  further  that,  by  reason  of  the  con- 
duct of  plaintiff  in  furnishing  defendant  two  carloads  at 
$1.50  per  ton  under  the  contract  terms,  plaintiff  is  now 
estopped  from  claiming  there  was  no  binding  contract  be- 
tween the  parties  for  furnishing  coal  to  defendant  under 
the  contract  contended  for  by  defendant.  But  the  claimed 
estoppel  is  no  broader  than  the  claimed  breach  of  a  con- 
tract which  is  no  contract. 

IV.  Cases  relied  on  by  appellee  do  not,  on  careful  con- 
sideration, militate  with  what  we  have  declared.  All  that 
Keller  v.  Yharru,  3  Cal.  1^7,  holds  is  that,  when  one  party 
offers  to  sell  as  much  as  the  other  wishes,  theie  is  a  con- 
tract, after  the  other  declares  what  quantity  he  will  take. 
In  Oooprr  V.  LarmnaVWheel  Co,,  94  Mich.  272  (51  X.  W, 
39),  the  defendant  entpi*ed  the  follo^\^ng  order: 

^*Owosso,  Mich.,  Dec.  16,  1889. 

"Mess.  Lansing  AVheel  Co., 
"Lansing,  Mich.   \ 

"Gentlemen :  \^ 

"Please  enter  our  order\for  what  wheels  we  may  want 
during  the  season  of  1890,  at  following  prices  and  terms: 
B,  $6.00;  C,  15.00;  D,  $4.00— per  set,  F.  O.  B.  Owosso,  30 
days.  All  the  wheels  to  be  good^  stock,  and  smooth.  Should 
you  want  a  few  D  wheels  to  be  extra  nice  stock,  all  selected 


1194      WiCKHAM  &  B.  C.  Co.  V.  Farmers  Lbr,  Co.  [189  Iowa 

white,  they  are  to  be  furnished  at  same  price,  not  to  exceed 
10  set  in  a  100. 

"Very  respectfully  yours, 

"Owosso  Cart  Co." 

Upon  receipt  of  this  instrument,  defendant  indorsed 
thereon :  "Accepted.  Lansing  Wheel  Co."  It  is  held  there 
was  a  contract  after  shipment  at  the  specified  prices. 

In  American  Steel  d  W.  Co.  v,  Copeland,  159  N.  C.  556 
(75  S.  E.  1002),  it  is  ruled  that  an  agreement  by  a  manu- 
facturer to  furnish  a  dealer  all  the  wire  he  needed  for  his 
trade  constitutes  a  continuing  offer  on  the  part  of  the 
company  to  sell,  which,  when  accepted  pro  tanto  by  an 
order  before  withdrawal  of  the  offer,  becomes  effective  as 
a  contract.  The  facts  distinguish  McCall  Co,  v.  Icks,  107 
Wis.  232  (83  N.  W.  300).  In  National  Furnace  Co.  v.  Key- 
stone Mfg.  Co.,  110  111.  427,  and  Smith  d  Co.  v.  Morse  d  Co., 
20  La.  Ann.  220,  there  was  what  is  indubitably  a  mutual 
promise.  Of  course,  we  are  not  concerned  \^dth  the  cases 
wherein  it  is  plain  that  the  court  enforced  the  agreement 
by  justifiably  holding  that,  while  certain  tilings  were  not 
expressed,  there  was  an  affirmative  agreement  by  necessary 
implication.  See  Cold  Blast  Trans.  Co.  v.  Kansas  City 
Bolt  Co.,  (C.  C.  A.)  114  Fed.  77;  Shadholt  d  B.  I.  Co.  v. 
Topliff,  85  Wis.  513  (55  N.  W.  854) ;  Minneapolis  Mill  Co. 
V.  Goodnow,  40  Minn.  497  (42  N.  W.  356). 

If  any  of  these  may  be  said  to  conflict  with  our  conclu- 
sions, they  are  against  the  great  weight  of  authority,  and 
we  decline  to  follow  them. 

The  case  of  Holts:  r.  Schmidt,  59  N.  Y.  253,  is  not  rel- 
evant. It  merely  holds  that,  \Vhere  there  is  an  engage- 
ment to  supply  goods  at  prices  represented  to  be  the 
lowest  made  to  any  buyer,  then,  on  proof  that  the  same 
kind  of  goods  were  sold  to  another  at  lower  prices  than 
to  complainant,  he  may  recover,  though  either  might  have 
refused  to  deal.  What  is  decided  is  that,  having  been  in- 
duced to  deal  by  such  representation,  the  law  will  imply 
a  promise  to  restore  the  money  inequitably  obtained  by 
having  exacted  a  price  beyond  said  representation,  and 
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that  the  payment  is  to  be  held  as  one  made  under  a  mistake 
of  fact,  and  to  have  been  received  by  the  other  with  knowl- 
edge that  it  was  not  entitled  to  it. 

The  demurrer  should  have  been  sustained. — Reversed, 

Weaver,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Qbrritt  De  Zeeuw,  Appellee,  v.  Fox  Chemical  Company, 

Appellant. 

aALES:  Statement  of  Opinion.  The  naked  statement  that  an 
article,  when  fed  to  animals,  **would  improve  their  growth  and 
physical  condition,**  does  not,  as  a  matter  of  law,  constitute  a 
warranty,  in  the  absence  of  a  plea  that  the  language  was  so 
intended. 

Appeal  from  Cherokee  District  Court, — William  Hutchin- 
son, Judge. 

November  1,  1920. 

In  substance,  this  was  a  suit  to  recover  on  an  allegcvl 
warranty.  The  trial  court  declined  to  direct  a  verdict  for 
defendant,  and,  on  submission  to  the  jury,  it  returned  a 
verdict  for  plaintiff.    Defendant  appeals. — Reversed. 

J,  A,  Miller  and  Sullivan  d  Sullivan,  for  appellant. 

Klay  d  Klay  and  Herrick  d  Herrick,  for  appellee. 

Balingbr^  J. — I.  The  petition  alleges  that  plaintiff,  in 
June,  1918,  owned  100  hogs,  weighing  about  35  pounds 
each;  that  defendant  corporation,  through  its  agent,  E.  P. 
Quirin,  stated  to  the  plaintiff  that  his  hogs  were  troubled 
with  worms,  and  that,  if  he  would  feed  defendant's  worm 
powder,  it  would  improve  the  growth  and  physical  condition 
of  said  h(«gR.  Terming  this  an  oral  warranty,  the  peti- 
tion further  alleges  that  plaintiff,  relying  on  the  said  war- 
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raiity,  purchajsed  from  the  defendant  50  pounds  of  the  Avorm 
powder,  and  fed  the  sajue  to  bis  hogs,  as  he  was  instructed 
and  directed  by  the  said  E.  P.  Quirin.  Next,  it  is  alleged 
that  the  oral  warranty  was  broken  as  follows:  Defend- 
ant had  carelessly  and  negligently  used  poison  in  said  worm 
powder,  to  such  extent  that  said  hogs  immediately  began 
to  die,  after  eating  same,  and  that,  in  alU  60  of  said  hogs 
died,  within  4  or  5  days;  and  that,  instead  of  improving 
the  physical  condition  of  the  hogs  by  the  use  of  the  worm 
powder,  it  killed  the  same. 

Now,  while  it  is  expressly  alleged  that  the  breach  of 
this  claimed  warranty  consisted  of  administering  a  deadly 
poison  to  the  hogs,  such  poisoning  would  be  no  breach  of 
the  alleged  warranty.  Such  poisoning,  no  doubt,  would 
constitute  a  cause  of  action,  but  it  is  no  breach  of  the 
warranty,  so  called,  that  is  asserted  in  this  case.  This 
charge  of  poisoning  is,  however,  immediately  followed  by 
an  allegation  that,  instead  of  an  improvement  in  the  phys- 
ical condition  of  the  hogs  through  use  of  this  powder,  it 
killed  the  hogs.  And  we  construe  the  petition  to  charge: 
First,  that  defendant  is  liable  for  carelessly  mixing  poison 
into  the  worm  powder  in  lethal  doses;  and,  second,  that 
the  breach  of  warranty,  so  called,  consists  of  a  failure  of 
the  powder  to  improve  the  physical  condition  of  the  hogs. 

IT.  The  charge  of  the  negligent  admixture  of  poison  is 
not  only  utterly  unsupported  by  any  evidence,  but  it  is 
shown  affirmatively  and  overwhelmingly  that  the  powder 
contained  nothing  poisonous,  except  in  medicinal  quantities, 
and  that  the  powder  did  not  cause  the  death  pf  the  hogs 
by  poison. 

III.     This  leaves  the  allegation  that  the  agent  stated 
the  hogs  were  troubled  with  worms,  and  that,  if  plaintiflP 
would   feed   them   tine  worm   powder  to  be  furnished   by 
defendant,   such   powder  would   improve  the   growth  ajid^, 
physical 'Oondition  of  said  hogs.  7/ 

The  theory  of  the  appellee  is  stated  thiis :     . 

^^Here  is  a  case  where  a  witness  savs  he  was  about  to 
buy  a  h(^  medicine  which  he  had  used  successfully  for  a 
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number  of  years  in  tlie  past;  this  fact  was  known  to  the 
agent  of  defendant;  it  is  unreasonable  to  believe  a  total 
stranger  could  sell  plaintiff  an  article  without,  at  least, 
convincing  him  that  he  had  the  remedy;"  that,  no  matter 
what  may  be  disputed,  the  jury  could  find,  on  the  testimony 
of  appellee,,  ^'the  agent  told  plaintiff  that,  if  he  could  get 
a  crack  at  the  pigs,  he  could  turn  them  out  all  right." 
Appellee  argues  that  this  constitutes  **sufficient  facts  to 
go  to  the  jury,  and  for  them,  to  decide  whether  the  state- 
ment so  made  w^as  a  warranty,  on  which  the  appellee  had 
a  right  to  rely;"  and  that,  the  jury  having  answered  this 
question  in  the  affirmative,  that  finding  of  fact  is  beyond 
interference  here.  This  is  followed  with  the  related  align- 
ment that,  ordinarily,  the  question  whether  there  is  a 
warranty  is  for  the  jury,  under  proper  instructiojqis.  Fox 
this  a  number  of  our  decisions  are  cited,  and  we  have 
no  quarrel  with  it ;  nor  do  we  dispute  that,  ordinarilyj  it 
is  not  for  the  court  to  say  **which  words  are  or  represent 
a  warranty,  but  that  this  must  be  considered  from  thjB 
nature  of  the  transaction  and  the  acts  of  the  parties,  and 
submitted  to  the  jury  under  proper  instructions." 

But  if  this  means  that  the  question  of  whether  there  has 
been  a  warranty  is  always  for  the  jury,  we  cannot  agree. 
Whether  there  is  a  iiv'^rrazity,  in.  common  with  thousands 
of  other  questions,  is  ordinarily  a  jury  question.  But  the 
things  that  are  ordinarily  jury  questions  may  become  law 
questions.  That  is  always  so  where  facts  .arq.not  in  dispute, 
and  reasonable  men  can  find  but  one  set  of  facts,  or  draw 
but  one  set  of  deductions  from  the  facts.  We  are  of  opin- 
ion that  here  is  such  a  case.  We  find  nothing  that  pleads 
a  warranty,  or  that  would  make  a  jury  question  of  whether 
such  plea,  if  made,  wais  sustained.    The  most  that  appears 

is  the  claim  and  opinion  of  one  who  desired  to  sell  worm 

■ 

powders  that  its  use  would  be  beneficial  to  certain  animals 
that  were  then  ill,  or  not  thriving.  ^  ^. 

If,  on  this,  it  may  go  to  the  jury  whether  there  has 
been  a  warranty,  then  the  same  is  true  if  a  physician  ex- 
I)ressed  an  opinion  that  a  certain  prescription  which  he 
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* 

was  willing  to  give  would  benefit  one  who  was  then  ill,  and 
it  proved  that  the  medicine  did  not  improve  his  condition. 
Or,  if  a  lawyer  expressed  the  opinion  that  he  could  win 
a  suit,  and  that  he  thought  certain  defenses  or  tactics 
would  bring  about  that  result,  and  if,  despite  the  use  of 
these  tactics,  the  suit  failed,  it  would  be  for  a  jury  to  say 
whether,  the  suit  not  having  been  won,  there  was  or  was 
not  a  breach  of  warranty. 

We  decline  to  hold  this  to  be  the  state  of  the  law,  either 
on  what  is  a  warranty  or  on  what  makes  a  jury  question 
of  alleged  warranty.  There  is  neither  plea  nor  proof  of  a 
warranty,  and  verdict  should  have  been  directed  for  defend- 
ant. See  McDonald  Mfg.  Co.  v.  Thomas,  53  Iowa  558,  at 
561;  Ellis  v.  Barkley,  160  Iowa  658,  at  661;  Davis  v. 
Berhheimer,  152  Iowa  270,  at  272,  and  cases  cited;  and 
Schlichting  t\  Rowell,  140  Iowa  731,  at  735. 

IV.  This  disposition  of  the  case,  of  course,  makes  it 
unnecessary  to  pass  on  whether  the  loss  suffered  by  plain- 
tiff was  due  to  his  own  negligence  and  want  of  care,  be- 
cause of  alleged  failure  to  carry  out  the  instructions  given 
by  the  defendant,  and  to  pass  upon  complaints  as  to  in- 
structions given.  Of  course,  it  makes  it  unnecessary  to 
consider  the  contention  of  appellant  that  there  was  objec- 
tionable argument  of  counsel.  See  Davis  v.  Hansen,  187 
Iowa  583. — Reversed, 

Weaver,  C.  J.,  Evans  and  Preston^  JJ.,  concur. 


Henry  Goslar^  Appellant,  v.  Jesse  Keed^  Appellee. 

ANIMALS:  Negligence  in  re  Line  Fence.  In  an  action  for  dam- 
1  ages  caused  by  trespassing  animals,  verdict  may  not  be  directed 
against  plaintiff,  on  the  theory  of  negligence  per  se  in  the  main- 
tenance ty  plaintiff  of  his  part  of  the  fence,  when  the  jury 
might  find  that  both  parties  maintained  legal  partition  fences, 
but  that  defendant's  hogs  escaped  from  defendant's  land  by 
digging  under  plaintiff's  fence,  and  that  defendant  had  knowl- 
edge of  such  fact 
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ANIMALS:  Liability  for  Eacape— Negligence.  It  is  the  duty  of 
2  the  owner  of  stock  to  preyent  the  escape  of  his  stock  from  his 
premises^  when  such  stock  is  prohibited  from  running  at  large 
at  any  time;  and  if  he  fails  in  such  duty,  and  damages  result, 
he  is  liable.  It  follows  that  verdict  may  not  be  directed,  under 
such  a  state  of  facts,  in  favor  of  the  owner,  on  the  ground  that 
no  actionable  negligence  on  his  part  is  made  to  appear.  (Sec. 
2315,  Code,  1897.) 

DA1CAOE8:     Speculation  and  Cknijectnre.    Bvidence  reviewed,  and 

8    held  not  so  speculative  and  uncertain  as  not  to  furnish  fair 

basis  to  the  jury  to  estimate  the  damages  done  by  defendant's 

trespassing  hogs,  even  though  plaintiff's  hogs  were  also  in  the 

same  field. 

Appeal  from  Monona  District   Court. — J.   W.   Anderson^ 

Judge. 

November  1,  1920. 

The  plaintiff  sues  for  damages  on  account  of  an  alleged 
trespass  bj  defendant's  permitting  his  hogs  to  escape  up- 
on lands  owned  by  the  plaintiff,  and  there  to  destroy  the 
corn  of  plaintiff.  Verdict  was  directed  for  defendant, 
and  plaintiff  appeals. — Reversed, 

PricJiard  d  Prichard,  for  appellant^ 

LutZy  Bennett  d  Lutz,  for  appellee. 

Salinger^  J. — I.    One  ground  of  the  sustained  motion 

to    direct    verdict    is    contributory    negligence.      Appellee 

aisserts  that  plaintiff  wslb  guilty  of  such  negligence,  in  that 

1.  Animals:         ^®  ^^^  ^^^  maintain  the  fence  on  the  line 

in^re^f^e        ^^  *^^  lands  of  the  parties  in  such  proper 

fence.  condition  as  ^*by  law  he  was  bound  to  do." 

At  one  point  on  the  line,  the  land  of  plaintiff  is  much 

higher  than  that  of  defendant.    On  the  evidence,  the  jury 

could  find  that  the  hogs  of  the  defendant  got  upon  the  land 

of  plaintiff  by  burrowing  a  hole  under  the  line  fence.     It 
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could  find,  too,  that  both  parties  properly  maintained  a 
lawful  line  fence.  And  it  iw  clear  that  the  hogs  dug  in 
under  the  fence,  and  defendant  knew  it.  Manifestly,  then, 
no  breach  of  duty  as  to  the  fence  was  the  proximate  means 
of  the  trespass,  or  the  proximate  cause  of  whatsoever  dam- 
age was  done.  The  true  issue  is  whether  plaintiff  was 
negligent  in  not  meeting  the  situation  created  by  the 
digging  under  the  fence.  Whether  he  was,  is  at  least  a 
question  for  the  jury,  if  there  be  evidence  that  plaintiff 
knew  of  the  hole  in  time  to  stop  the  coming  in  of  the  hogs, 
or  evidence  that  he  did  nothing,  although  he  knew  the  hogs 
were  in.  Hence  it  was  error  to  direct  verdict  because  of 
contributory  negligence. 

II.  Another  ground  of  the  sustained  motion  was  that 
defendant  had  been  guilty  of  no  actionable  negligence. 
Section   2313   of  the  Code  i)rovides   for   the   distraint  of 

animals  trespassing  upon  land.     See  (^on- 

^'  HabiHty''for       ^'^^^  '*•  Jordan,  110  Iowa  4()2.    Code  Section 
escape:  2314  prohibits  swine  from  runnins;  at  large 

negligence.  ^  ?>  » 

at  any  time.  Code  Section  2315  permits, 
instead  of  distraint,  a  recovery  of  damages  caused  by  escap- 
ing stock  or  animals;  and  this  action  was  brought  under 
this  section.  We  held.,  in  Foster  r.  Bussey,  132  Iowa  B40, 
that,  where  stock  is  prohibited  from  running  at  large,  and 
injury  is  done  by  their  escaping  from  their  inclosure,  their 
owner  is  liable  for  damages.  The  effect  of  this  is  to  make 
it  the  duty  of  this  defendant  to  prevent  the  escape  of  his 
hogs  upon  the  land  of  his  neighbor.  Moreover,  he  knew  his 
hogs  had  escaped,  and  were  on  the  corn  land  of  the  plain- 
tiff. We  are  clear  it  was  error  to  direct  a  verdict  for 
defendant  on  the  ground  that^  as  matter  of  law,  he  was 
guilty  of  no  negligence. 

III.  There  remains  the  further  contention  that  plain- 
tiff was  rightly  nonsuited,  so  far  as  appellate  review  goes, 
because,  under  the  evidence,  no  jury  was  warranted  in 

finding  more  than  nominal  damages.  And 
3.  damagrs:         defendant  savs  we  have  settled  in  the  foi- 

speculation 

and  con-  lowing  cases  that  the  evidence  in  this  case 

jecture.  *^ 

will  not  sustain  more  than  a  nominal  ver- 
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diet.  In  Williams  v.  Brown,  76  Iowa  643,  at  644,  it  was 
said: 

**I)efendant  berded  his  cattle  upon  the  land;  but  the 
evidence  wholly  failR  to  show  how  long  the  land  was  so 
used  by  defendant,  how  many  cattle  he  herded,  and  the 
value  of  such  use,  or  any  other  fact  which  would  enable 
the  jury  to  estimate  the  damages,  if  any,  which  plaintiff 
sustained.  It  appears  that  other  persons  herded  cattle  up- 
on the  land,  during  the  time  it  was  used  by  defendant." 

And  we  held  that  not  more  than  nominal  damages  were 
due.  In  Foster  v.  Bussey,  132  Iowa  640,  at  643,  644,  we 
reach  the  same  conclusion,  saying: 

"The  stock  of  different  people  were  in  the  corn  at  dif- 
ferent times,  and  the  injuries  thereto  were  distinct  and 
separate.  There  was  nothing  to  enable  the  jury  to  estimate 
the  damages  caused  by  that  of  each  or  of  defendant.'' 

Of  course,  the  mere  statement  of  a  trial  rule  has  no 
bearing  on  whetlier  evidence  meets  or  fails  to  meet  such 
rule.  Of  course,  on  such  facts  as  are  found  in  these  two 
cases,  this  plaintiff  could  have  no  appellate  relief,  because 
we  wull  not  reverse  for  failure  to  obtain  purely  nominal 
damages.  But  the  question  remains  whether  the  evidence 
is  such  as  is  commented  upon  in  the  said  cited  cases.  The 
appellee  insists,  of  course,  that  the  evidence  here  is,  in 
substance^  what  it  was  there,  and  says  that  the  damages 
shown  were  speculative,  problematic,  and  conjectural,*  and 
that,  therefore,  no  recovery  beyond  nominal  damages  was 
warranted.  But  we  are  of  opinion  that  the  evidence  in 
this  case  is  not  so  speculative  aaid  not  so  void  of  a  basis 
upon  which  a  jury  could  estimate  damages  as  that  the  trial 
court  was  justified  in  holding,  aw  matter  of  law,  that  the 
jury  had  no  material  upon  which  to  award  beyond  nominal 
damages. 

True,  the  plaintiff,  too,  had  hogs  run  in  the  cornfield 
which  the  hogs  of  the  defendant  injured.  True,  the  jury 
could  find  that  it  was  difficult  to  ascertain  just  what  dam- 
ages had  been  caused  by  the  hogs  of  defendant.    For  it  is 
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in  testimony  that  the  hogs  of  the  plaintiff  "were  running 
near  to  the  fence,  from  one  end  to  the  other;  that  plain- 
tiff's hogs  were  in  the  field  a  conple  of  weeks,  and  were 
eating  the  corn  all  the  time;  that  plaintiff's  hogs  went  all 
over  the  com."  It  is  true  that  one  witness,  in  answer  to 
a  question  whether  or  not  he  knew  just  what  was  eaten  hy 
the  hogs  of  plaintiff  and  by  those  of  defendant,  answered, 
"Nothing,"  but  adding  what  we  shall  refer  to  later. 

But  the  jury  could  also  find,  on  the  testimony  of  the 
witness  Dorothy,  that,  on  the  one  side  of  the  field  farthest 
from  the  line  fence,  only  a  few  acres  were  "hogged,"  and 
that,  from  there  on  through  the  middle  of  the  field,  there 
was  no  more  damage  until  one  got  to  the  east  end,  where 
was  the  hole  through  which  the  defendant's  hogs  entered 
the  plaintiff's  land.  The  jury  could  find,  from  the  testi- 
mony of  this  witness,  that  many  circumstances  indicated 
that  the  hogs  of  defendant  did  their  injury  at  a  spot  quite 
distinct  from  the  territory  covered  by  those  of  plaintiff. 
The  jury  could  reasonably  make  the  same  deductions  from 
the  further  testimony  of  the  witness  Riley,  and  could  be- 
lieve the  statement  of  McClary,  that  several  with  him 
"examined  the  entire  field,  so  that  we  could  tell  whose  hogs 
had  destroved  the  corn."  And  if  it  believed  the  witness 
Dorothy,  they  could  find :  "Mr.  Reed  made  no  denial,  while 
we  were  there,  but  what  his  hogs  had  eaten  the  com." 

Nor  is  this  a  case  where  the  amount  is  pure  conjecture, 
and  where  there  is  no  tangible  evidence  upon  which  a  jury 
could  estimate  damages.  The  witnesfs  Dorothy  testified  he 
was  a  farmer,  and  that,  in  his  opinion,  the  com  destroyed 
by  the  defendant's  hogs  would  equal  at  least  200  bushels; 
and  the  witness  McClary,  also  a  farmer,  testifies  to  like 
effect.  McClary  adds  that  he  and  Dorothy  made  an  estimate 
as  to  the  amount  of  corn  destroyed,  and  Dorothy  said  they 
estimated  four  acres  entirely  gone,  and  that  he  thinks 
there  was  more  than  that  damaged;  that  it  was  possibly 
five  acres:  that  they  estimated  the  loss  would  amount  to 
about  four  acres  of  absolutely  wasted  com,  which,  in  his 
opinion,  would  have  gone  50  bushels  to  the  acre. 
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It  was  error  to  dispose  of  the  case  on  the  motion  to 
direct.    Wherefore,  the  judgment  below  must  be — Reversed, 

Weaver,  C.  J.,  Evans  and  Preston,  JJ.^  concur. 

Evans,  J.  (specially  concurring.)  I  disagree  with  the 
discussion  in  the  opinion,  but  concur  in  the  reversal.  The 
rights  and  obligations  of  the  parties  are  statutory,  and  are 
fixed  by  Chapters  3  and  4  of  Title  XII  of  the  Code.  Section 
2313  provides: 

''Any  animal  trespassing  upon  land  fenced  as  provided 
by  law  may  be  distrained  by  the  owner  of  such  land,  and 
held  for  all  damages  done  thereon  by  it,  unless  it  escaped 
from  adjoining  land  in  consequence  of  the  neglect  of  such 
landowner  to  maintain  his  part  of  a  lawful  partition  fence. 
The  owner  of  the  land  from  which  such  animal  escax>ed 
shall  also  be  liable  for  such  damages  if  it  escaped  there- 
from in  consequence  of  his  neglect  to  maintain  his  part 
of  a  lawful  partition  fence,"  etc. 

Section  2315  gives  an  action  for  damages  without  dis- 
traint, upon  the  same  condition.  Section  23()7.  Code 
Supplement,  1913,  provides: 

''In  case  adjoining  owners  or  occupants  of  land  shall 
use  the  same  for  pasturing  sheep  or  swine,  each  shall  keep 
his  share  of  the  partition  fence  in  such  condition  as  shall 
restrain  such  sheep  or  swine." 

Code  Section  2368  provides  that  the  chapter  is  alike 
applicable  "where  stock  is  restrained  from  running  at  large 
as  where  not  so  restrained." 

In  the  light  of  the  foregoing  statutes,  I  do  not  agree 
that  plaintiff's  neglect^  if  any^  was,  as  a  matter  of  law,  not 
the  proaAmate  cause  of  the  damage,  as  held  in  the  opinion. 
Nor  do  I  agree  that  the  fact  that  Section  2314  prohibits 
swine  from  running  at  large  is  a  controlling  consideration; 
nor  does  such  fact  make  the  liability  of  the  owner  of  the 
hogs  either  gi'ea.ter  or  loss  than  it  would  be  in  the  case  of 
escape  of  cattle  or  other  stock  upon  plaintiff's  land.  On  the 
first  point,  if  these  hogs  were  lawfully  upon  defendant's 
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land^  and  escaped  through  the  partition  fence,  the  question 
presented  is :  Through  whose  neglect  of  maintenajQce  of  the 
fence  did  they  escape?  If  it  was  plaintiff's  neglect,  he 
cannot  recover.  If  it  was  the  neglect  of  defendant,  he  is 
liable.  If  the  escape  resulted  proximately  from  the  neg- 
ligence of  both,  manifestly  plaintiff  could  not  recover.  This 
question  of  neglect  was  a  jury  question,  under  the  evidence, 
and  was  quite  decisive.  On  the  second  point,  Section  2314 
is  obsolete,  so  far  as  its  differentiation  is  concei'ned  between 
stock  prohibited  from  running  at  large  and  that  permitted 
to  do  so.  All  stock  is  now  prohibited.  Furthermore.  Sec- 
tion 23()8  expressly  makes  the  partition-fence  statute  alike 
applicable,  as  above  quoted.  The  liability  of  the  defend- 
ant for  the  escape  of  his  hogs  was  precisely  what  it  would 
have  been  if  his  cattle  had  thus  escaped. 

I  specially  disagree,  therefore,  witli  that  part  of  the 
opinion  which  holds  that  the  effect  of  Section  2314  was  to 
"make  it  the  duty  of  this  defendant  to  prevent  the  escape 
of  his  hogs  upon  the  land  of  his  neighbor." 


Marckrrs   Bros.,   Appellee,  v.   Pkrry   Gas   Works  et  al.. 

Appellants. 

PBINCIPAIi      AND      AGENT:       Authority  —  Accepting     Benefits. 

1  Authority  in  the  principal's  local  agent  to  execute  a  lease  in 
the  principal's  name,  may  be  shown  by  testimony  that,  after 
the  lease  was  entered  into,  the  principal  recognized  the  same, 
paid  the  rent  accruing  thereunder,  and  accepted  the  full  bene- 
fits thereof. 

FRAUDS,   STATUTE  OF:     Election  to  Renew  Lease.     An  election 

2  by  a  tenant  to  avail  himself  of  the  option  to  extend  the  lease 
for  an  additional  number  of  years  at  a  quantum  meruit  rate, 
as  provided  in  a  written  lease,  need*  not  be  in  writing — may  he 
proven  by  the  same  kind  of  evidence  which  would  establish 
delivery  of  a  written  instrument,  i.  e.,  oral  testimony  or  acts. 

IaANDLORD  and  TENANT:     Evidence  of  Option  to  Renew  Leaee. 

3  The  exercise  of  the  option  to  "renew"  a  lease  for  a  definite 
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number  of  years  at  a  quantum  meruit  rate,  as  provided  iu  a 
written  lease,  is  sufficiently  shown  by  evidence  (1)  that  the 
tenant  remained  in  possession,  and  (2)  that  the  parties  mutual- 
ly agreed  on  the  new  rental. 

Appeal   from   Dallas   District    Cmirt, — »T.    IT.    ArrLixjATE, 

Judge. 

Xovbmber  1,  1920. 

Ac^'ioN  by  plaintiff,  as  a  lessor,  to  recover  upon  a  lease 
the  rentals  due  thereunder  for  a  period  of  10  months,  tlie 
defendant,  as  lessee,  having  surrendered  the  premises  prior 
to  the  accrual  of  such  rents.  The  general  defense  was  that 
the  defendant  was  a  tenant  at  will,  and  terminated  his 
tenancy  in  due  form,  by  service  of  a  oO-day  notice.  There 
was  a  trial  to  a  jury,  and  verdict  and  judgment  for  the 
plaintiff.    The  defendant  appeals. — Affirmed. 

William  Winegar^  J,  A,  Reed,  and  William  Smyth,  for 
appellants. 

.  iSi.  Trcvarthan,  for  appellee. 

Evans,  J. — The  defendant  Perry  Gas  Works  was  the 
lessee  in  a  lease  executed  to  it  by  the  plaintiff  as  of  Mardi  1, 
1914,  for  a  term  of  three  years,  >vith  a  certain  option  of 

renewal  to  the  defendant.  Su(*h  option  M'as 
^'  AND^AaKNT-      ^*^  writing,  and  in  the  following  terms: 

acpeptin'e'  *'^^    ^^    further    undei-stood   and.   agreed 

benefits.  f}i^^  x\\e  second  party,  his  heirs  or  assigns, 

at  the  expiration  of  the  period  covered  by 
this  lease  are  to  have  the  privilege  optional  witJi  tliem  of 
renewing  this  leane  for  a  further  period  of  two  yeai's  from 
and  after  March.  1,  1917,  at  an  adjusted  rental  based  \ipon 
what  other  rooms  of  similar  size  and  location  may  be  rent- 
ing for  at  that  time.'^ 

One  Ingle  was  in  local  charge  of  the  business  of  the 
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Perry  Gas  Works  in  the  city  of  Perry,  where  the  leased 
property  was  situated.  The  leased  premises  appear  to  have 
been  used  as  the  local  office  or  headquarters  at  Perry  of 
said  company.  The  evidence  for  the  plaintiff  tended  to 
show  that,  about  two  months  prior  to  March  1,  1917,  the 
said  Ingle,  purporting  to  act  on  behalf  of  the  defendant 
company,  asked  for  an  adjustment  of  rental,  pursuant  to 
the  foregoing  option,  which  adjustment  was  assented  to 
and  agreed  upon  by  both  Ingle  and  the  plaintiff.  The  result 
of  this  adjustment  was  to  reduce  the  rental  of  f  GO,  provided 
for  in  the  original  lease,  to  the  sum  of  $55  per  month. 
After  March  1st,  the  defendant  paid  and  the  plaintiff  ac- 
cepted the  monthly  rental  at  J55.  On  September  1,  1917, 
the  defendant  vacated  the  premises,  having  served  a  30-day 
,  notice  in  due  form,  on  the  theory  that  it  was  at  that  time 
only  a  tenant  at  will.  It  refused  to  pay  further  rent.  The 
plaintiffs  re-rented  the  premises  temporarily,  for  the  pur- 
pose of  mitigating  damages,  and  have  brought  their  suit 
for  the  difference  between  the  agreed  rent  and  the  amount 
thus  received.  The  appeal  is  based  upon  two  alleged 
grounds  of  reversal. 

I.  One  of  these  grounds  is  that  Ingle,  who  purported 
to  represent  the  defendant  Perry  Gas  Works,  was  not 
authorized  to  exercise  the  stipulated  option.  It  appears 
that  Ingle  was  the  only  person  in  charge  of  the  l>usine8s  of 
the  company  locally  at  Perry.  He  negotiated  with  the 
plaintiff  for  the  original  lease,  and  obtained  the  signature 
of  the  plaintiff  thereto.  He  did  not,  however,  sign  the 
lease,  but  sent  the  same  to  Reed„  the  owner  of  the  gas 
company,  for  signature.  During  the  three  years'  occupancy 
under  the  original  lease.  Ingle  paid  the  rent  monthly,  but 
did  so  with  checks  signed  by  Reed.  After  March  1,  1917, 
when  the  purported  renewal  went  into  effect.  Ingle  con- 
tinued the  payment  of  the  monthly  rental  at  the  new  rate 
of  $55  per  month.  These  payments  were  also  made  by 
the  check  of  Reed.  It  is  to  be  noted  that,  in  the  adjustment 
of  rental.  Ingle  obtained  for  the  Perry  Gas  Works  a  reduc- 
tion of  15.00  per  month.    The  Perry  Gas  Works,  through 
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• 
its  owner,  took  the  benefit  of  such  reduction,  without  rais- 
ing any  objection  to  the  authority  of  Ingle  to  agree  upon 
the  same.  This  fact  of  itself  was  in  the  nature  of  an  ad- 
mission, and  was  evidence  tending  to  show  the  authority  of 
Ingle.  Needless  to  say,  also,  it  tended  to  show  ratification 
of  Ingle's  conduct,  even  though  express  authority  had  been 
lacking.  The  boundaries  of  authority  and  the  scope  of 
duty  of  an  agent  are  often  indefinite.  Such  is  the  case  here. 
The  scope  of  the  agency  of  Ingle  does  not  appear  to  have 
been  set  forth  in  any  writing.  It  seems  to  have  rested  in 
parol^  and  in  a  general  understanding  between  principal 
and  agent.  The  circumstances  above  enumerated  were 
clearly  sufficient,  and  tended  to  show  authority  in  Ingle. 
None  of  these  circumstances  was  denied.  They  were  re- 
butted by  the  testimony  of  Ingle  alone,  to  the  effect  that 
he  had  no  such  authority. 

II.  It  is  urged  that  the  oral  testimony  introduced  by 
the  plaintiff  was  all  inadmissible,  because  of  the  statute 
of  frauds.    The  right  of  defendant  to  continue  as  lessee  of 

the  premises   for   an  additional  period   of 
^  sTATDtioT'      ^^'^  years  was.  provided  for  in  the  original 

renew ° lease,     ^^^se.     The  Option  thus  Stipulated  for  was 

supported  by  tlie  consideration  of  the  lease, 
and  was  undoubtedly  .enforcible  by  the  defendant  at  its 
election,  before  the  expiration  of  the  original  term.  The 
extended  term,  therefore,  was  fixed,  not  by  the  oral  agree- 
ment of  the  parties,  but  by  the  original  lease.  We  do  not 
think  that  it  would  have  been  competent  for  these  parties 
orally  to  agree  upon  a  term  longer  than  one  year.  Thev 
did  not  purport  to  do  so.  If,  upon  an  election  by  the  de- 
fendant to  take  the  longer  term,  the  plaintiff  had  refused  to 
recognize  its  right  of  option,  the  defendant  could  undoubt- 
edly have  enforced  its  rights  under  such  option,  either  by 
continuing  in  possession  upon  a  quatitum  meruit  of  rental, 
or  by  suing  for  damages.  The  statute  of  frauds  forbids 
oral  evidence  of  contracts  "for  the  creation  or  transfer  of 
any  interest  in  lands,  except  leases  for  a  term  not  exceeding" 
one  year.''    The  contract  in  this  case  was,  in  fact,  made  in 


1208  Marckebs  Bros.  v.  Perry  Gas  Works    [189  Iowa 

the  original  lease,  with  a  rental  for  the  extended  term  at 
a  quantum  meruit,  and  could  have  been  enforced  by  the 
defendant,  even  though  there  had  been  no  agreement  as*  to 
what  the  reduced  rent  should  be.  In  other  words,  no  fur- 
ther agreement  was  necessary  between  the  parties.  The 
written  agreement  for  renewal  was  made  subjcH-t  only  to 
the  election  of  the  defendant.  Was  it  requisite  that  such 
election  should  be  in  writing?  No  authorities  are  cited  to 
us  in  support  of  the  affirmative  contention.  The  election 
by  defendant  was  an  act,  and  could  be  proved  by  acts,  as 
well  as  by  words.  We  see  no  reason  wliy  the  acceptance  of 
the  option  by  the  defendant  might  not  be  proved  in  the 
same  manner  as  the  delivery  of  a  written  instrument  miglit 
be  proved.  The  delivery  of  a  written  instrument  is  essen- 
tial to  its  efficacy  as  a  writing ;  but  the  delivery  is  no  part 
of  the  writing.  It  may  be  proved  by  oral  evidence  or  by 
acts.  Likewise,  the  election  or  the  acceptance  by  defendant 
was  essential  to  the  efficacy  of  the  renewal ;  but  the  terms 
of  the  renewal  were  already  fixed  by  the  original  writing;. 
The  election  of  defendant  added  nothing  to. them,  althouj;h 
it  put  them  into  effect.  It  was  not  essential  to  the  election 
or  to  its  effect  that  there  should  be  an  agreement  upon 
the  rental.  The  agreement  that  was  reached  was  a  mutual 
declaration  of  what  a  quantum  meruit  would  be. 

We  think,  therefore,  that  the  oral  evidence  in  question 
was  admissible  only  for  the  purpose  of  showing  tiiat  the 
defendant  did  elect  to  accept  the  option;  and  that  it  was 
not  objectionable  under  the  statute  of  frauds,  because  it 
added  nothing  to  the  terms  of  the  contract  as  written  in 
the  original  lease. 

III.  It  is  further  urged  that  the  evidence  was  not 
sufficient  to  show  an  election  or  renewal.  It  is  urged  that 
there  is  a  distinction  between  an  option  to  extervd  a  lease 

and  an  option  to  reneto  it.  It  was  so  held  in 
3-  ^^^^^^^^  Andrews    v,    Marshall    Creamery    Co,,    118 

evidence*  of       ^own  595.    The  cases  on  this  question  from 

renew*  lease      Other  jurisdictions  are  collated  in  16  Ruling 

Case  Law,  883,  Sections  388  to  401.  The  dis- 
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tinction  is  that  a  mere  extetmon  is  an  enlargement  of  the 
original  term  of  the  lease;  whereas  a  renewal  creates  an  ad- 
ditional term,  rather  than  an  enlargement  of  the  first.  The 
practical  effect  of  this  distinction  is  held  to  be  that,  where  a 
written  lease  contains  an  option  to  the  lessee  to  have  an 
extension^  then,  if  he  continues  in  possession  after  the  ex- 
piration of  the  original  term,  he  is  presumed  to  have 
elected  to  take  the  extension  without  anv  other  evidence  on 
the  question.  In  other  words,  the  presumption  that  he  is 
holding  as  a  tenant  at  will  does  not  obtain  in  his  favor. 
On  the  other  hand,  if  the  option  be  for  a  renewal,  then 
mere  continuance  in  possession  after  the  expiration  of  the 
term  of  the  original  lease,  is  not,  in  itself,  sufficient  evidence 
of  an  election  to  reneic.  In  the  absence  of  other  evidence 
to  show  an  election^  the  lessee  holding  over  must  be  pre- 
sumed to  be  a  tenant  at  will.  The  reservation  in  this  case 
purported  to  be  an  option  of  "renewing  this  lease."  It  will 
be  seen  that  the  distinction  between  the  two  forms  of  op- 
tion is  a  very  close  one,  in  any  event,  and  somewhat  arti- 
ficial, if  not  fanciful,  in  its  reasoning.  Where  the  option 
is  one  to  "renew  this  lease/'  we  see  little  ground  for  recog- 
nizing the  distinction  at  all.  In  such  a  case,  the  words 
"extension"  and  "renewal"  might  be  deemed  fairly 
synonymous.  There  are  authorities  so  holding :  Insurance 
d  Law  Bldg.  Co,  v.  National  Bank  of  Missouri,  71  Mo.  58; 
Ranlet  v.  Cook,  44  N.  H.  312  (84  Am.  Dec.  92) ;  Clarke  v. 
Merrill^  ol  N.  H.  415;  McBrier  v,  Marshall,  126  Pa.  390  (17 
Atl.  647).  Be  that  as  it  may,  we  have  no  occasion  here  to 
pass  upon  it.  The  evidence  on  behalf  of  the  plaintiff  was 
not  confined  to  the  f«act  that  the  defendant  continued  in 
possession  after  the  expiration  of  the  original  term.  It  was 
direct  and  definite  that  Ingle  sought  an  understanding  as 
to  the  rate  of  the  adjusted  rent  for  the  additional  period. 
That  the  rate  was  adjusted  in  fact  is  conceded.  In  the  ab- 
sence of  an  acceptance  of  the  option,  there  was  no  occa^sion 
for  the  new  adjustment.  The  direct  testimony  on  behalf  of 
the  plaintiff  at  this  point  has  abundant  corroboration  in 
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the  circumstances.     This  evidence  was  sufficient  to  go  to 
the  jury. 

The  trial  court  submitted  this  question  to  the  jury,  as 
well  as  the  question  of  the  authority  of  the  agent,  upon 
instructions  of  which  no  complaint  is  made.  We  are  clear 
that  the  finding  of  the  jury  has  sufficient  support  in  the 
evidence.  The  judgment  below  must,  therefore,  be — 
Affirmed. 

Weaver,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


State  op  Iowa^  Appellee,  v.  James  Davis  et  al.;  William 

McClain,  Appellant. 

IiABOBNT:  Bec'ent  PossessioxL  Evidence  held  to  Justify  tlie  court 
in  instructing  as  to  the  effect  of  possession  of  recently  stolen 
property. 

Appeal  from  Woodbury  District  Court, — George  Jep.son, 

Judge. 

November  1,  1920. 

The  above-named  defendants  were  jointly  indicted  for 
the  larceny  of  an  automobile,  a  Colo  Eight  coupe.  The 
defendant  William  McClain  was  separately  tried.  From 
a  judgment  of  conviction,  he  has  appealed. — Affirmed, 

George  G.  Yeaman,  for  appellants. 

0.  T.  Naglestady  County  Attorney^  and  0.  D,  NicklCy 
Assistant  County  Attorney,  for  appellee. 

Evans,  J. — The  automobile  in  question  was  stolen  from 
a  garage  in  Sioux  City,  on  the  night  of  July  10,  1919.,  some* 
time  after  11  P.  M.  At  4  or  4:80  A.  M.  on  the  morning  of 
«Tuly  11th,  this  defendant  and  six  companions  appeared  at 
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the  farm  home  of  Martin  Moeller,  in  Sioux  County  near 
Ireton,  and  obtained  breakfast  there. "  They  had  come  in 
two  automobiles,  one  of  which  was  the  stolen  Cole  car  in 
question  here;  the  other,  a  Cadillaxi.  They  came  to  the 
Moeller  farmyard  before  the  family  was  up,  so  that  none 
of  the  Moeller  family  observed  then  who  were  the  occupants 
of  the  Cole  car.  After  breakfast,  the  party  of  seven  left  in 
the  two  cars,  the  Cole  car  being  then  occupied  by  James 
Davis,  Bed  Burzette,  and  this  defendant.  Late  in  the 
evening  of  the  following  day,  July  12th,  the  same  party 
returned,  and  obtained  supper  at  the  same  farm  home.  At 
this  time,  they  were  in  the  possession  of  the  same  Cadillac 
and  Cole  cars„  aad  a  Ford.  During  the  night,  five  of  the 
party  left  in  the  Cadillac  car,  leaving  two  of  their  number 
to  guard  a  quantity  of  intoxicating  liquors,  which  was  also 
left  behind.  The  Cole  and  the  Ford  cars  were  left  at  this 
Moeller  farm  home  until  the  21st  day  of  July.  On  the 
latter  date,  it  was  taken  by  certain  of  these  defendants, 
McClain  not  being  present  at  that  time.  Public  officers 
traced  the  car  to  Bonesteel,  South  Dakota.  On  July  24th, 
one  Terrell,  a  state  agent,  appeared  in  quest  of  the  car  at 
Bonesteel,  and  later  located  the  car  there.  This  defendant 
was,  at  that  time,  present  at  Bonesteel,  and  left  immedi- 
ately upon  the  arrival  of  the  state  agent.  The  defendant 
was  a  witness  in  his  own  behalf,  and  denied  the  larceny  and 
denied  the  possession.  He  testified,  on  cross-examination, 
that  he  left  Sioux  City,  with  his  companions,  at  about  3 :30 
in  the  morning  of  July  11th.  He  also  admitted  that  he  was 
at  Bonesteel  on  July  24th;  that  he  had  a  sister  living 
there;  and  that  he  had  gone  there  to  stay  permanently; 
and  that  he  left  there  on  July  24th.  The  defendant  ad- 
mitted that  he  was  one  of  the  group  that  called  at  the 
Moeller  home,  but  denied  that  he  was  one  of  the  occupants 
of  the  Cole  car.  The  foregoing  is  the  substance  of  the  testi- 
mony upon  which  the  State  bases  a  claim  of  possession  of 
recently  stolen  property.  The  instructions  were  predicated 
upon  this  testimony,  as  tending  to  show  possession  of  such 
property.    The  assignment  of  errors  is  based  upon  the  in- 
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sufflciency  of  the  evidence  to  justify  a  subinissloii  to  the 
jury  of  the  question  of  possession  by  this  defendjtnt  of 
such  automobile.  We  think  the  evidence  was  sufficient  to 
go  to  the  juiy.  Not  only  was  it  sufficient,  but  it  was  quite 
significant  and  persuasive.  The  evidence  was  vei-y  definite 
indeed  that  this  defendant  wjts  one  of  the  three  persons 
in  possession  of  the  (^ole  car,  as  the  party  drove  away  from 
the  Moeller  farm.  No  explanation  of  such  occupancy  wa.s 
attempted  by  the  defendant,  a*s  a  witness.  We  think  that 
the  rule  as  to  the  possession  of  property  recently  stolen 
WSLH  available  to  tlie  State.  This  is  the  principal  question 
presented  in  argument  for  the  appellant.  We  have  ex- 
amined the  record  vnth  care,  and  find  no  error  therein. 
From  such  examination  of  the  record,  we  find  little  room 
for  doubt  as  to  the  guilt  of  the  defendant.  The  judgment 
below  is,  therefore, — Affirmed, 

Weaver,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


State  of  Towa,  Appellee,  v.  George  Gibson..  Appellant. 

INDICTMENT  AND  INFORMATION:     Waiver  of  Defects  and  Ob- 

1  jections — ^Belated  Objection.  An  objection  that  an  indictment 
does  not  enable  a  person  of  common  understandins:  to  know 
what  was  intended,  as  required  by  Sec.  5280,  Code,  18^7, 
cannot  be  made  for  the  first  time  on  appeal. 

INDICTMENT  AND  INFORMATION:     Requisites  and  Sufficiency  of 

2  Accusation — 'Duplicity.  An  indictment  charging  that  one  "did 
attempt  by  speech,  action,  and  manner  of  speaking  to  incite, 
abet,  promote,  and  encourage  hostility  and  opposition  to  the 
government  of  the  state  of  Iowa  and  the  United  States," 
charged  a  single  offense  against  the  state,  and  not  separate 
offenses  against  the  state  and  nation,  and  therefore  did  not 
charge  two  offenses.     (Sec.  5284,  Code.  1897.) 

CRIMINAL    LAW:     Appeal — Constitutionality    of    Statute.    While, 

3  in  a  civil  case,  the  constitutionality  of  a  statute  may  not  be 
raised  tor  the  first  time  in  the  appellate  court,  in  a  criminal 
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action  the  defendant  is  entitled  to  be  heard  on  appeal  on  his 
claim  that  the  statute  under  which  he  was  prosecuted  is  in 
Yiolation  of  the  Constitution,  even  though  such  objection  is 
raised  for  the  first  time  on  the  appeal. 

CONSTITUTIONAL  1.AW:     Personal,  CivU,  and  PoUtlcal  Rights— 

4  Freedom  of  Speech.  Ch.  372,  37  G.  A.,  against  inciting,  abetting, 
promoting,  and  encouraging  hostility  and  opposition  to  the 
government  of  the  state  and  nation,  does  not  violate  Sec.  7, 
Art.  1,  of  the  state  Constitution,  guaranteeing  freedom  of 
speech,  as  the  right  of  free  speech  does  not  include  the  right ' 
to  promote  sedition;  nor  can  one  who  utters  slander  or  pub- 
lishes a  libel  shield  himself  behind  the  right  of  free  speech. 

STATUTES:     Validity     in      General— Constitutionality — Title.    Ch. 

5  372,  37  G.  A.,  denouncing  hostility  to  the  government,  Is  not 
unconstitutional  because  of  the  failure  of  the  title  of  the  act 
to  mention  the  United  States,  as  the  crime  denounced  Is  against 
the  state,  and  not  against  the  United  States,  and  the  title, 
'An  act  relating  to  offenses  against  the  state  of  Iowa,"  might 
have  been  sufficient,  under  the  state  Constitution,  even  if  it  had 
created  two  distinct  offenses  (which  it  did  not  do);  as  a  stat- 
ute, under  such  objections,  will  be  given  a  liberal,  and  not  a 
critical  or  technical  construction,  and  all  doubt  As  to  the  suf- 
ficiency of  the  title  will  be  resolved  in  favor  of  its  validity.  • 

CONSTITUTIONAL  LAW:     LegislatlTe  Proceedings— Title  of  Stat- 

6  ute.  The  title  of  a  statute  must  not  contain  matter  utterly  in- 
congruous to  the  provisions  of  the  body  of  the  act,  but  need 
not  be  an  index  of  the  act  or  its  details:  and,  no  matter  how 
broadly  the  general  subject  is  expressed  in  the  title,  the  statute 
is  valid,  unless  it  contains  matter  utterly  incongruous  to  that 
general  subject,  the  purpose  of  the  provision  of  Sec.  29,  Art. 
3,  of  the  state  Constitution,  that  every  act  shall  embrace  but 
one  subject  and  matters  properly  connected  therewith,  which 
subjects  shall  be  expressed  in  the  title,  being  to  prevent  sur- 
prises or  fraud  upon  the  legislature. 

TRIAL:     Eyldence — ^Belated  Objections.     It   is   discretionary  with 

7  the  trial  court  as  to  receiving  objections  to  a  question  after 
the  witness  has  answered;  and  its  ruling  in  overruling  such 
objection  will  not  be  reviewed  on  appeal. 

TBIAL:     Evidence — Nonresponsive  Answer.     An  objection  that  an 

8  answer  was  not  responsive  is  not  available  to  the  party  who  is 
not  interrogating. 
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EVIDENCE:    Relevancy,    Mateoriality,    and    Competency — ^Inference 
9    from  Failure  to  Speak,  yln  a  prosecution  for  inciting  and  en- 
couraging hostility  to  the  government,  evidence  that  the  de- 
fendant had  never  been  heard  to  say  anything  in  favor  of  the 
United  States  in  time  of  war  was  admissible.  / 

WITNESSES:        Cross  -  Examination  —   Explanation    on    Redirect. 

10  Where  a  witness  gave  an  opinion  during  his  cross-examination 
by  defendant,  the  State,  on  its  redirect  examination,  .was  en- 
titled to  have  the  witness  explain  the  facts  upon  which  said 
opinion  was  based. 

CBIMINAIa  IiAW:     Evidence — ^Financial  Ability  to  Aid  Government. 

11  In  a  prosecution  for  inciting  and  encouraging  hostility  to  the 
government,  the  matter  of  defendant's  ownership  of  land  was 
purely  collateral,  and  could  be  proved  by  parol  evidence,  for 
the  purpose  of  showing  his  ability  to  financially  aid  the  gov- 
ernment, the  Red  Cross,  and  other  organizations. 

CBIMINAIt  LAW:  '  Evidence — Omlsflion  of  Immaterial  Matter.     In 

12  a  prosecution  for  inciting  and  encouraging  hostility  to  the  gov- 
ernment, omission  of  evidence  as  to  statements  pertaining  to 
religious  matters,  written  by  defendant  on  the  back  of  checks, 
held  immaterial  and  harmless. 

EVIDENCE:     Judicial   Notice— Socletiee  Auxiliary   In  War   Work-. 

13  '  The  courts  will  take  judicial  notice  that  the  Red  Cross,  Y.  M. 

C.  A.,  and  similar  organizations  were  auxiliaries  in  the  war 
work  of  the  government  during  the  World  War;  and,  in  a  prose- 
cution for  inciting  and  encouraging  hostility  to  the  government, 
the  jury  may  consider  the  hostility  of  defendant,  during  the 
war,  to  such  organizations. 

APPEAIa  AND  EBBOB:    Reservation  of  Grounds— Insufficient  Ob- 

14  jections.  Under  Ch.  24,  37  G.  A.,  the  Supreme  Court,  on  ap- 
peal, will  not  review  instructions  where  the  only  objections  are 
statements  of  counsel,  objecting  to  each  and  all  of  the  instruc- 
tions, for  not  being  correct  statements  of  law,  and  an  objection 
in  the  motion  for  new  trial  that  the  court  gave  the  jury  im- 
proper and  erroneous  instructions. 

TBIAIi:    Argument  and  Conduct  of   Counsel — ^Failure  to  Preserve 

15  Remarks  In  Record.  The  Supreme  Court  will  not  reverse  judg- 
ment of  conviction  because  of  improper  argument  of  counsel, 
where  the  improper  remarks,  although  excepted  to,  were  not 
preserved  by  the  reporter. 

APPEAIi  AND  ERROR:     Reservation  of  Grounds — Failure  to  Renew 

16  Motion  for  Directed  Verdict.    The  defendant  waives  any  right 
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to  assert,  oa  appeal,  the  error  of  the  trial  court  \fx  overruling 
his  motion  for  a  directed  verdict  at  the  close  of  the  State's 
evidence,  by  his  failure  to  renew  the  motion  at  the  close  of  all 
'the  testimony;  but  such  failure  does  not  preclude  him  from 
asserting,  in  his  motion  for  new  trial,  that  the  verdict  is  con- 
trary to  the  evidence. 

CBJNONAL   "LAW:    Appeal — Substantial    Evidence   in    Support   of 
17    Verdict.    VHiere  there  Is  substantial  evidence  in  support  of  the 

allegations  of  the  Indictment,  the  Supreme  Court,  on  appeal, 

will  not  disturb  a  verdict  of  conviction. 

Appeal  from   Union  District  Court. — Homer  A.   Fuller, 

Judge. 

September  26.  1919. 

Rehearing  Denied  Novbmbbr  1,  1920. 

The  defendant  appeals  from  a  conviction  on  an  indict- 
ment cliarging  that  he  "did  attempt,  by  speech,  action,  and 
manner  of  speaking,  to  incite,  abet,  promote,  and  encourage 
hostility  and  opposition  to  the  government  of  the  state  of 
Iowa  and  of  the  United  States,  contrary  to  the  statutes  in 
such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Iowa." — Affirmed, 

Charles  T.  CUbson  and  E,  A,  Lee,  for  appeUant. 

H,  M,  Havner,  Attorney  General,,  for  appellee. 

Salinger,  J.^^I.  One  complaint  lodged  is  that,  contrary 
to  Section  5280  of  the  Code,  the  indictment  does  not  enable 
a  person  of  common  understanding  to  know  what  was  in- 
tended. It  is  conceded  that  this  objection  is 
1-  ]^^^^^^       made  here  for  the  first  time.    It  comes  too 

mation:  late,  thus  made,  and  we  cannot  review  it. 

waiver  or  '  ' 

objIctioM^^  II.     It  is  contended  that  the  indictment 

belated  ob-        violates  Section  5284  of  the  Code,  because  it 

jectlon. 

charges    the    commission    of    two    offenses: 
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to  wit,  one  againBt  the  government  of  the  state,  and  one 
against  the  government  of  the  United  States.  The  indict- 
ment is  substajitially  in  the  language  of  the  Iowa  statute, 

and  the  crime  is  against  the  state.    It  can 

^"  and'Tnfor^       ^^    committed    by   direc*ting    the    forbidden 

r^equisftes  ^^^^  against  the  government  of  the  state, 

cTency'^f  ^^^'^^  ^^  ^^^^  United  States,  or  botli.    The  in- 

dupiidty!"'       dictment  does  not  charge  distinct  offenses, 

but  distinct  means  of  accomplishing 
the  one  offense. 

III.  The  State  presents  that  certain  constitutional 
questions  urged  on  this  appeal  cannot  be  considered  be- 
cause the  objection  is  raised  here  for  the  first  time.     The 

validity  of  this  objection  depends  upon  what 

^'  LAw'-'*^^ap-        ^^  *^^  status  of  a  criminal  statute  which 

fufionamv^**     violates  scmie  provision  of  the  fundamental 

of  statute.        \}x\\\     So   far  as   civil   cases  go,  it  is  verv 

generally  held  in  them  that  the  constitu- 
tionality of  a  statute  may  not  be  first  raised  in  the  appellate 
court.  Journeif  r.  DicJcrrson,  21  Iowa  808;  Hass  r.  Lever- 
ton,  128  Iowa  79;  3  Corpus  Juris,  Section  008.  Note  73; 
Ross  V,  Hatokeye  Ins.  Co.,  93  Iowa  222:  Hopper  v.  Chicago^ 
M.  <j§  St,  P.  R,  Co.,  91  Iowa  039.  And  see  Sheets  v.  Town 
State  Ins,  Co,,  226  Mo.  013  (126  S.  W.  413) :  HartzJer  v.  Met- 
ropoUtan  St.  R.  Co.,  218  Mo.  562  (117  S.  W.  1124)  ;  Paul  t\ 
Western  Union  Tel  Co.,  164  Mo.  App.  233  (145  S.  W.  99) ; 
the  Colorado  cases  of  Jfill  r.  Bourkhard,  5  Colo.  App.  58 
(36  Pac.  1115) ;  Rice  v.  CarmichaeU  4  Colo.  App.  84  (34 
Pac.  1010) ;  and  Vindicator  ConsoL  Gold  Mining  Co.  t\ 
Firsthrook,  36  Colo.  498  (86  Pac.  313) ;  also  Allopathic  St, 
Board  v.  Fowler,  50  La.  1358  (24  So.  809). 

Our  own  decisions  are  in  some  confusion  as  to  whether 
some  constitutional  rights, — say,  trial  by  a  jury  of  twelve, — 
may  be  waived  in  a.  criminal  case.  This  case  does  not 
require  consideration  of  that  subject.  But  we  have  held 
that,  where  an  indictment  charges  no  crime.,  the  point  may 
be  first  raised  on  appeal.  State  r.  Potter,  28  Iowa  554. 
And  we  said,  in  State  v.  Daniels,  90  loAva  491 : 
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"We  could  not,  in  a  criminal  case,  affirm  a  judgment 
when  it  appears  that  the  defendant  is  charged  with  no 
offense  against  the  laws,  though  he  should  in  no  stage  of 
the  proceedings,  either  in  this  court  or  the  court  below, 
object  on  that  ground." 

If  tlie  fact  that  the  indictment  chaxges  no  crime  can  be 
first  urged  on  appeal,  it  surely  follows  that,  if  the  statute 
under  which  prosecution  is  had  is,  in  law,  no  statute,  then 
the  defendant  is  prosecuted  for  something  that  does  not 
constitute  a  crime,  as  much  so  as  when  he  is  convicted 
under  an  indictment  which  fails  to  charge  a  crime. 

As  said,  this  brings  us  to  the  status  of  an  unconstitu- 
tional act  It  is  held„  in  State  v.  Tieman,  32  Wash.  294 
(73  Pac.  375,  at  376),  that  an  unconstitutional  criminal 
statute  is  "never  legally  enacted ;"  and  in  Struthers  v,  Pech- 
ham,  22  R.  I.  8  ^(45  Atl.  742),  that,  where  a  requirement 
precedent  in  a  suit  for  criminal  process  haa  not  been  met, 
that  may  be  raised  for  the  first  time  on  appeal.  We  there- 
fore conclude  that  appellant  is  entitled  to  be  heard  here 
on  his  claim  that  the  statute  under  which  he  was  prosecuted 
is  violative  of  the  Constitution.  And  we  address  ourselves 
next  to  whether  the  attack  upon  the  statute  is  well  made. 

IV.  It  is  presented  that  the  statute  violates  the  guar- 
antee of  Article  1,  Section  7,  of  the  Constitution  of  the 
state,  that  all  may  speak,  write,  and  publish  their  senti- 
ments on  all  subjects,  being  responsible  for 
*'  SSJtal'^Lw:    ^*^®  abuse  of  that  right,  and  that  no  law 

crvn^and  ^hall  be  passed  to  restrain  or  abridge  the 

rights**^  liberty  of  speech  or  of  the  press.    The  con- 

Bpeech™  ^'  stitutional  guaranty  itself  qualifies  the  im- 
munity, by  a  plain  indication  that,  while  the 
right  is  given,  the  abuse  of  that  right  is  not  to  be  tolerated. 
The  framers  of  our  Constitution  were  laboring  for  the  good 
of  the  commonwealth.  They  did  not  intend  to  protect  what 
might  destroy  the  state.  It  wiis  not  intended  that  the  right 
to  free  speech  included  the  right  to  promote  sedition.  One 
who  utters  a  slander  or  publishes  a  libel  cannot  shield 
himself  behind  the  privilege  of  free  speech.    We  decline  to 
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hold  that  he  who  uses  his  tongue  for  the  purpose  of 
annihilating  a  free  government  may  so  be  shielded. 

V.  The  next  contention  is  that  the  title  of  the  statute 
(Chapter  372,  Acts  of  the  Thirty-seventh  Oeneral  Assem- 
bly) is  condemned  by  the  Constitution.  The  title  chal- 
lenged is: 

"An  act  relating  to  offenses  against  the  state  of  Iowa 
and  providing  for  punishment  for  violation  thereof." 

The  statute  has  three  substantive  sections.  The  first  is 
that,  if  any  person  shall  excite  an  insurrection  or  sedition, 
etc.,  or  shall  attempt  by  writing,  speaking,  or  other  means 

to  do  this,  a  prescribed  punishment  shall 
'**  vaiidit™*ta        attach.     The  second   is   that   anyone   who 

Btftutlona?-^'*'    ^^^^h  in  public  or  private,  by  any  mode  or 

ity:  title.  meaus,  including  speech  and  writing,  advo- 
cate the  subversion  and  destruction  by  force 
of  the  government  of  the  state  or  of  the  United  States,  or 
yho  shall,  by  such  methods  or  any  methods,  incite,  abet, 
promote,  or  encourage  hostility  or  opposition  to  either 
government,  shall  suffer  a  prescribed  punishment.  The 
third  prescribes  a  punishment  for  becoming  a  member  of 
any  association,  etc.,  formed  to  incite,  abet,  promote,  or 
encourage  such  hostility  or  opposition,  or  attending  upon 
any  meeting  or  council  having  that  object,  or  soliciting 
others  so  to  do,  or  in  any  manner  aiding,  abetting,  or  en- 
couraging any  such  organization  in  the  propagation  or 
advocacy  of  such  a  purpose. 

The  argument  is  that  the  act  creates  an  offense  against 
each  of  said  governments,  and  provides  punishment  for  so 
offending  against  either,  and  that  the  title  fails  to  mention 
either  government,  though  they  are  separate  and  distinct 
entities.  We  have  already  held  that  the  act  does  not  make 
separate  offenses  as  against  the  state  and  the  nation,  re- 
spectively, and  charges  but  a  single  offense;  and  that,  an 
offense  against  the  state.  So  much  of  the  objection  to  the 
title,  then,  as  rests  upon  this  claimed  duality,  fails  for 
want  of  sound  premise,  if  for  no  other  reason.  But  we 
axe  not  saying  that  the  title  would  be  insufficient  if  this 
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statute  created  two  distinct  offenses.  In  State  v.  Broicn, 
103  Tenn.  449  (53  S.  W.  727),  the  title  was: 

"An  act  to  raise  the  age  of  consent  from  ten  to  twelve 
years  and  to  prescribe  punishment  for  carnal  knowledge  of 
females  over  twelve  years  and  under  sixteen." 

The  title  was  held  to  be  sufficient,  though  it  is  conceded 
it  was  broad  enough  to  include  two  or  more  grades  of 
crime;  and  it  was  further  held  to  be  no  objection  to  the 
act  that  it  treated  of  different  offenses  and  prescribed  dif- 
ferent punishments  for  them,  and  that  it  did  not  invalidate 
it  to  have  a  further  provision  that  all  persons  aiding  or 
abetting  in  the  commission  of  the  two  offenses  named  in 
another  part  of  the  act  should  be  deemed  joint  principals, 
and  punished  as  such.  In  State  v.  Taylor^  34  La.  Ann.  978, 
the  title  was:  "An  act  relative  to  crimes  and  offenses.^' 
The  statute  denounces  several  acts  as  crimes  and  offenses, 
and  prescribes  a  punishment  for  each.  It  is  said  that, 
while  the  title  was  not  artistically  expressed,  the  constitu- 
tional provisions  must  not  be  strained  into  a  requirement 
to  reproduce  nearly  the  whole  act  in  the  title,  as  would  be 
the  case  if^  as  contended,  every  crime  and  every  punishment 
denounced  had  been  specifically  referred  to  in  the  title. 
The  concluding  holding  is  that  the  statute  treats  of  no 
other  subject  but  crimes  and  offenses,  and  that  such  subject 
is  covered  by  such  title.  In  Peachee  v.  State,  63  Ind.  399, 
at  401,  the  title  was :  "An  act  defining  certain  felonies  and 
prescribing  punishment  therefor."  The  attack  was  that  no 
subject  is  expressed  or  embraced  in  the  title,  because  the 
particular  felonies  defined  are  not  in  the  title,  designated 
by  their  particular  name.  The  court  held  the  title  to  be 
sufficient.  In  Cook  v.  Marshall  County,  119  Iowa  384,  the 
title  was :  "An  act  to  revise,  amend  and  codify  the  statutes 
in  relation  to  crimes  and  their  punishment."  We  held  that 
this  was  sufficient  for  a  statute  providing  for  the  assess- 
ment of  a  tax  against  any  person  dealing  in  cigarettes  and 
the  real  property  within  or  whereon  the  same  are  sold,  and 
the  manner  of  collecting  such  tax. 

«Tudge  Brewer  says,  in  Woodruff  v,  Baldwin,  23  Kan. 
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491,  that,  on  the  authority  of  Bowman  v.  Cockrill,  6  Kan. 
335,  "the  breadth  and  comprehensiveness  of  a  title  is  a 

matter  of  legislative  discretion."    This,  con- 

^'  TioNAi"i!iw     fiJi^d  to  proper  limits,  works,  of  necessity, 

p?oceSding8  •      ^^^^^  ^^  ^  Challenge  of  the  sufficiency  of  the 

me  of  Stat-     title,  the  interpretation  should  be  liberal; 

and  that  is  the  unanimous  voice  of  author- 
ity. See  Cook  v.  Marshall  County ,  119  Iowa  384,  at  398; 
State  r.  Hutchinson  Ice  Cream  Co.,  168  Iowa  1 ;  and  State 
V.  Taylor^  34  La.  Ann.  978.  It  was  said  in  the  Woodruff 
case,  supra,  that,  under  this  rule,  the  courts  must  do 
nothing  to  prevent  or  embarrass  ordinary  legislation.  The 
construction  is  to  be  liberal,  and  not  critical  or  technical. 
McAunich  v,  Mississippi  and  M.  R.  Co,,  20  Iowa  338. 
Where  there  is  doubt  as  to  the  sufficiency  of  the  title,  it 
should  be  resolved  in  favor  of  validity  (Beaner  v.  Lucas, 
138  Iowa  215,  216) ;  and  the  attack  upon  the  title  is  not  to 
be  sustained  unless  a  most  cogent  showing  is  made  in  sup- 
port thereof.  State  v.  ScMenker,  112  Iowa  642,  at  651; 
State  V.  Taylor,  34  La.  Ann.  978.  It  must  appear  clearly 
that  the  underlying  reajsons  of  the  constitutional  provision 
have  been  disregarded. 

The  title  need  not  be  an  index  or  epitome  of  the  act  or 
its  details.  Beaner  v.  Lucas,  138  Iowa  215.  216;  State  v. 
Brovm,  103  Tenn.  449  (53  S.  W.  727) ;  Christie  v.  Life,  etc., 
Co.,  82  Iowa  360,  at  365.  And  the  subject  of  the  bill  need 
not  be  specifically  and  exactly  expressed  in  the  title. 
Beaner  v.  Lucas,  supra.  The  prohibition  is  against  incon- 
gruity. The  title  must  not  contain  matter  utterly  incon- 
gruous to  the  provisions  of  the  body  of  the  statute,  and  that 
is  the  limitation  of  the  prohibition.  State  v.  County  Judge, 
2  Iowa  280;  State  v.  Hutchinson  Ice  Cr,  Co.,  168  Iowa  1, 
at  7.  That  only  is  prohibited  which  by  no  fair  intendment 
can  be  considered  germane.  Joh^ison  v.  Harrison,  47  Minn. 
575  (50  N.  W.  923) ;  Morford  v.  Unger,  8  Iowa  82,  at  86. 
No  matter  how  broadly  the  general  subject  is  expressed  in 
the  title,  the  act  is  valid,  unless  the  statute  contains  matter 
utterly   incongruous   to   that   general   subject.     Sisson  v. 
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Board  of  Supervisors,  128  Iowa  442.  The  matter  must  be 
incongruous  to  the  unity  or  object  in  the  statute — its  ulti- 
mate purpose.  State  v,  Hutchinson,  KJS  Iowa  1  ;  BereHheim 
V.  Arnd,  117  Iowa  83;  Cook  v.  Marshall  County,  119  Iowa 
384,  at  397;  Beaner  v.  iMcas,  138  Iowa  215;  Ritchie  r.  Peo- 
ple, 155  111.  98  (40  N.  E.  454).  It  does  not  matter  that  the 
title  does  not  I'eveal  means  and  methods,  if  those  means 
and  methods  are  reasonably  adapted  to  secure  tlie  general 
objects  set  forth  in  the  title,  and  the  objects  of  the  statute. 
Cohn  V.  People,  149  111.  486  (37  N.  E.  60)  ;  Porter  r. 
Thompson,  22  Iowa  391;  Beresheim  i\  Arnd,  117  Iowa  83; 
State  V.  County  Judge,  2  Iowa  280 ;  State  r.  Fairmont  Cr. 
Co,,  153  Iowa  702;  Boggs  t\  School  Township,  128  Iowa  15; 
McOuire  v,  Chicago,  B,  d  Q.  R,  Co.,  131  Iowa  340 ;  City  of 
Newton  v.  Board  of  Supervisors,  135  Iowa  27.  The  Consti- 
tution is  not  violated  if  all  the  provisions  relate  to  the  one 
subject  indicated  in  the  title,  and  are  parts  of  it,  or  inci- 
dental to  it,  or  reasonably  connected  with  it,  or  in  some 
reasonable  sense  auxiliary  to  the  subject  of  the  statute. 
Beaner  v,  Lu^as,  138  Iowa  216;  State  ex  rel.  Walter  r.  Town 
of  Union,  33  N.  J,  L.  351;  Montclair  v.  Ramsdell,  107  U.  S, 
147.  The  purpose  of  such  constitutional  provisions  is  to 
prevent  hodgepodge  or  logrolling  legislation  (Cooley  on 
Constitutional  Limitations,  cited  with  approval  in  State  v. 
Hoadley,  20  Nev.  317  [22  Pac.  99],-  State  v,  Hutchinson,  168 
Iowa  1) ;  to  prevent  surprise  or  fraud  upon  the  legislature 
by  means  of  provisions  of  which  the  titles  give  no  intima- 
tion,, and  which  might,  therefore,  be  overlooked,  and  care- 
lessly and  unintentionally  adopted.  Cooley  on  Constitu- 
tional Limitations,  cited  with  approval  in  State  v,  Hoadley, 
20  Nev.  317  (22  Pac.  99) ;  State  r.  County  Judge,  2  Iowa 
280;  Cook  v,  Marshall  County,  119  Iowa  384.  The  purpose 
is  to  prevent  the  introducing  of  surreptitious  provisions, 
with  intent  to  prevent  deliberate  action  by  the  legislature 
{Woodruff  V.  Baldicin,  23  Kan.  491,  36  Cyc.  1017,  State  v. 
County  Judge,  2  Iowa  280,  State  v.  Hutchinson,  168  Iowa 
1,  at  7);  to  avoid  trickery  by  designing  persons  {Woodruff 
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V.  Baldwin,  23  Kan.  491,  36  Cyc.  1017,  Paragraph  3,  State  v. 
Hutchinson^  168  Iowa„  at  7). 

There  is  involved,  in  analogy,  that  rule  by  which  pur- 
chasers need  not  follow  up  a  description  found  in  the  record 
of  a  mortgage,  where,  as  distitiguished  from  being  uncer- 
tain, the  description  is  misleading,  and  affirmatively  indi- 
cates property  to  be  located  in  a  place  other  than  where  it 
in  fact  is.  See  Lee  County  Sav,  Bank  v.  Snodgrass,  182 
Iowa  1387.  The  object  of  the  constitutional  provision  is 
to  prevent  surprises  in  legislation,  by  having  matters  of 
one  nature  embraced  in  a  bill  whose  title  expresses  another 
(State  V,  County  Judge,  2  Iowa  280,  Cook  v.  Marshall 
County,  119  Iowa  384),  another  way  of  saying  that  the  only 
limitation  is  that  the  title  shall  not  mislead.  And  that  this 
is  the  true  view  is  indicated  in  State  v.  Tieman,  32  Wash. 
294  (73  Pac.  375),,  where  the  title  was,  "An  act  relative  to 
crimes  and  punishments  and  proceedings  in  criminal  cases," 
and  where  it  was  held  that  germane  to  this  was  anything 
relating  to  crimes,  punishments,  and  proceedings  of  a 
criminal  nature,  and  that  the  only  limitation  was  that 
nothing  in  the  way  of  provisions  of  a  civil  nature  would  be 
sustained  by  such  title. 

It  may  be  that  the  title  in  investigation  is  not  as  full 
as  it  might  well  have  been,  but  certainly  it  misled  no  one. 
It  advised  all  that  it  was  proposed  to  enact  a  statute  re- 
lating to  offenses  against  the  state,  and  to  provide  punish- 
ment for  violation.  That  was  done.  The  statute  is  not 
something  other  than  what  the  title  expresses.  It  is  just 
that.  The  title  w^as  a  sufficient  key  to  the  act,  and  that 
is  all  that  is  required.  State  v.  Board  of  Supervisors,  128 
Iowa  442;  State  i\  Fairmont  Cr,  Co.,  153  Iowa  702,  at  715; 
State  V,  Hutchinson,  168  Iowa  1;  Schultz  v,  Parker,  158 
Iowa  42. 

It  suffices  the  title  is  "calculated  to  advise  the  members 
of  the  legislatui'e  and  tlie  people  of  the  nature  of  the  pend- 
ing legislation"  {State  v.  Hutchinson,  168  Iowa  1,  at  7) ; 
that  it  "fairly  apprise  the  people,  through  such  publication 
of  legislative  proceedings  as  is  usually  made,,  of  the  subjects 
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of  legislation  that  are  being  considered,  in  order  that  they 
may  have  opportunity  of  being  heard  thereon,  by  petition 
or  otherwise,  if  they  shall  so  desire."  Cooley  on  Constitu- 
tional Limitations,  cited  with  approval  in  State  v.  Hoadley, 
20  Nev.  817  (22  Pac.  99). 

Too  much  do  the  cases  loosely  deal  with  this  question  as 
though  the  insufficiency  of  a  title  in  a  statute  invoked  some 
such  rule  as  prevails  under  the  recording  acts.  Under 
them,  certain  persons  are  bound  by  nothing  which  does  not 
duly  appear  in  the  record  of  the  instrument.  They  do  not 
need  to  examine  the  original  instrument.  They  may  stand 
upon  what  the  recording  shows  or  fails  to  show.  But  that 
is  not  the  rule  as  to  a  statute  title.  It  is  not  intended  that 
the  citizen  is  immune  from  punishment  though  the  statute 
itself  may  be  read  by  him,  merely  because  he  cannot  find 
all  that  the  statute  provides  by  reading  the  title.  The 
constitutional  provision  does  not  deal  with  time  subsequent 
to  the  enactment  of  the  statute.  Its  object  is  to  guard  the 
rights  of  the  public  and  of  the  legislature  while  the  statute 
is  being  proposed;  to  give  such  notice  by  the  title  as  that 
those  who  care  to  have  the  legislature  hear  them  on  a  given 
subject  shall  have  the  opportunity,  and  such  notice  as  does 
not  mislead  the  l^slature. 

We  have  approved  two  statutes  wherein  the  title  was 
"An  act  to  amend"  (a  section  described  by  number),  and 
wherein  the  statute  being  amended  had  no  further  descrip- 
tion, beyond,  respectively,  that  it  relates  "to  building  and 
loan  associations,"  and  that  it  relates  to  "food  standards." 
Iowa  Sav,  d  Loan  Asan,  v,  Selhy,  111  Iowa  402;  State  v. 
UutcMtison,  168  Iowa  1.  It  is  difficult  to  see  why  these 
are  more  definite  than  the  title  in  the  instant  case — why 
these  give  more  advance  notice  of  the  subject  than  is  given 
in  the  instant  case;  difficult  to  see  why  a  statement  that 
a  statute  relates  to  biiilding  and  loan  associations  or  to 
food  standards  does  more  than  a  title  which  advises  that 
the  statute  relates  to  offenses  against  the  state,  and  pro- 
vides a  punishment  for  violation,  or  gives  less  notice  than 
a  title  "Of  the  practice  of  medicine,"  which  we  held  suffi- 
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eient.  State  v.  Edmunds,  127  Iowa  333.  And  in  Woodruff 
t?.  Baldwin,  23  Kan.  491,  Judge  Brewer  calls  attention  to  a 
Missouri  case,  wherein  the  title  "Practice  and  proceedings 
in  criminal  cases"  was  held  sufficient. 

It  would  unduly  extend  this  opinion  to  make  full  com- 
ment upon  the  many  decisions  which,  in  various  ways, 
sustain  the  basic  reasoning  upon  which  the  ones  we  have 
analyzed  are  founded.  See  Woodruff  v.  Baldwin,  23  Kan. 
491 ;  State  v.  Forkner,  94  Iowa  1 ;  Beaner  v.  Lucas,  138  Iowa 
215,  216;  Beehe  x\  Tolerton,  117  Iowa  593;  Christie  v.  Life, 
etc.,  Co.,  82  Iowa  360,  at  364 ;  State  v.  Snow,  81  Iowa  642 ; 
State  V.  Squires,  26  Iowa  340,  at  345;  WUiiamson  t?.  City 
of  Keokuk,  44  Iowa  88,  at  91 ;  State  v.  Schroeder,  51  Iowa 
197,  at  200 ;  McAunich  r.  Mississippi  and  Jf .  R,  Co.,  20  Iowa 
338 ;  Morford  v.  linger,  8  Iowa  82,  at  86 ;  Whiting  v.  City  of 
Mt.  Pleasant,  11  Iowa  482,  at  484;  and  Sohultz  v.  Parker, 
158  Iowa  42. 

Great  research  has  found  us  but  a  single  decision  to 
the  contrary.  It  is  the  case  of  In  re  Snyder,  108  Mich.  48 
(65  N.  W.  562).  There,  a  petitioner  w6,8  discharged  on 
habeas  corpus,  because  he  had  been  convicted  of  a  felony 
created  by  an  act  the  title  of  which  was,  "An  act  to  provide 
for  the  punishment  of  crimes  in  certain  cases."  The  re- 
ported case  is  of  the  briefest,  and  without  citation  of  au- 
thority. In  fact,  all  that  is  said  is  that  the  constitutional 
provision  is  violated,  because  the  title  of  the  act  "gives  no 
hint  as  to  the  character  of  the  act  .to  be  punished."  We 
think  the  case  is  contrary  to  the  overwhelming  weight  of 
authority,  and,  as  has  already  been  indicated,  we  decline  to 
follow  it. 

VI.  To  a  question  whether  witness,  as  a  representative 
of  the  Red  Cross,  had  solicited  defendant  for  subscription, 
he  answered,  over  objection,  that  he  had.  It  will  be  con- 
ceded that  the  naked  statement  that  such 
^'  dence''  be*        Subscription    had    been    solicited    by    him 

ISvfe^tions  could  not  be  prejudicial,  without  more.  Af- 
ter making  this  answer,  the  witness  was 
asked  to  state  what  conversation  he  had  with  defendant  at 
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* 

the  time^  and  in  regard  to  the  Red  Cross.  To  this,  which 
might  or  might  not  prove  prejudicial,  no  objection  whatever 
was  made.  Other  testimony  by  this  witness,  complained  of, 
was  also  received  without  objection. 

A  witness  was  asked  whether  he  knew  anything  as  to  the 
attitude  of  the  defendant  toward  the  army  Y.  M.  C.  A.  and 
the  Red  Cross.  Objection-  was  made  and  overruled,  and 
defendant  excepted;  but  no  answer  was  made.  Then  the 
witness  was  asked : 

"Q.  Have  you  heard  any  statements  on  the  part  of  the 
defendant  in  regai-d  to  the  Y.  M.  C.  A.  or  the  Red  Cross?" 

No  objection  was  made,  and  the  witness  answered, 
"Well,  I  heard  him  say  that  he  gave  17  cents  to  the 
Y.  M.  C.  A.,  and  done  it  in  a  very  light-mannered  .way,  I 
think.''  At  this  time,  the  first  objection  was  made,  and 
that  was  by  motion  to  strike  all  of  tlie  answer  after  the 
words:  "I  heard  him  say  he  gave  17  cents  to  the  Y.  M.  C. 
A."  This  was  overruled,  and  exception  taken.  We  cannot 
interfere,  because  the  objection  came  too  late.  It  was  at 
least  within  the  discretion  of  the  court  whether  to  receive 
objection  first  miide  at  that  time. 

, '  A  witness  was  asked  whether,  since  the  l)eglnning  of  the 
war,  he  at  any  time„  in  talking  with  defendant,  had  heard 
him  speak  favorably  of  the  United  States  government.    Ob- 
jection was  made  and  overruled   that  the 
^*  dCTice'-'  non-      ^orm  of  the  question  was  leading,  and  sug- 

i®"P°?«*^«         gested  an  answer,  and  that  it  was  not  a  part 

answer.  '^  *^ 

or  parcel  of,  or  in  any  way  connected  with, 
the  information.  Then  the  question  was  repeated.  The 
objection  was  renewed,  and  counsel  added: 

"It  is  immaterial  whether  or  not  he  ever  spoke  favor- 
ably of  the  United  States ;  he  is  not  charged  with  speaking 
favorably  of  the  United  States  government.  It  is  certainly 
incompetent,  irrelevant,  and  immaterial." 

Thereupon,  the  court  said:  "The  whole  matter  goes  to 
the  question  of  the  motive  and  intent  of  the  defendant  in 
what  he  did  or  said.'*  Counsel  for  defendant :  "The  form 
of  the  question  is,  if  he  ever  heard  him  speak  favorably  or 
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not.'  It  is  immaterial."  This  objection  being  overruled, 
the  witness  answered,  ^*I  believe  that  I  have  heard  him 
speak  unfavorably.^'  Then  the  defendant  urged  that  the 
answer  was  not  responsive.  This,  too,  was  overruled.  It 
is  elementary  that  this  objection  is  not  available  to  the 
party  who  is  not  interrogating.  The  witness  then  said  he 
had  forgotten  the  question,  if  he  had  not  answered  it,  and 
his  answer  was  read.  He  finally  said  that  he  had  not  heard 
defendant  speak  favorably  of  the  government  since  the  be- 
ginning of  the  war.     No  objection  was  interposed  to  the 

question  which  elicited  this  final  answer; 

^-  fSlvan?!;        a^d,  though  motion  to  strike  was  made,  as- 

Md^"compe-       suming  that  it  is  not  too  late,  it  was,  in  ef- 

ence^irom^^*^'     ^®^*>  ^  repetition  of  positions  that  we  have 

roeak^  *°         already  disposed  of.    But  when  one  witness 

was  asked  whether,  during  the  period  of 
the  war,  he  had  heard  defendant  at  any  time  speak  favor- 
ably of  the  United  States  government,  there  was  timely  ob- 
jection that  the  matter  was  incompetent,  immaterial,  and 
not  pertinent  to  the  issues,  and  irrelevant.  The  witness  an- 
swered he  had  not.  yWe  cannot  agree  that  this  is  vulnerable 
to  the  objection  made.  At  the  time  in  inquiry,  loyal  citi- 
zens generally  were  so  stirred  with  patriotism  that  speak- 
ing favorably  of  their  government  was  as  natural  as 
breathing ;  and  it  was  some  evidence  that,  during  this  time 
of  stress,  it  should  occur  that  one  citizen,  in  being  con- 
\^rsed  with,  never  had  a  thing  to  say  in  favor  of  the  gov- 
ernment of  the  United  States.  It  may  not  of  itself  be 
weighty,  but  the  court  was  not  justified  in  taking  its  weight 
from  the  jury  by  excluding  it  on  objection. 
One  witness  was  asked: 

*^Have  you  at  any  time  heard  any  statement  made  by 
the  defendant  since  the  beginning  of  the  war  in  regard  to 
what  our  boys  were  fighting  for?" 

It  was  objected  to  for  being  leading  and  suggestive,  and 
the  court  said  that  this  question  was  leading.  The  next 
question  was  whether  or  not  witness  had  heard  any  state- 
ment hj  defendant  as  to  what  our  boys  were  fighting  for. 


Nov.  1920]  State  v.  Gibson  1227 

The  record  shows  that  here  the  same  objection  was  made, 
and  the  same  ruling  had,  which  means  that  the  court  once 
more  held  that  the  question  was  leading.  Notwithstanding 
that,  the  witness  ajiswered:  ^^Well,  so  I  gathered  from 
what  I  heard  him  say."  No  objection  was  made  that 
answer  had  been  excluded,  and  therefore  should  not  stand. 
On  the  contrary,  defendant  insisted  that  ^^this  witness  re- 
peat what,  if  anything,  he  heard  defendant  say,  and  confine 
biis  answer  to  the  question  asked."  All  that  follows  was 
received  without  any  objection  whatever,  and  the  effect  of 
it  is  that  defendant  said^  in  substance,  that  what  they  were 
fighting  for  was  because  the  rich  men  wanted  a  war ;  that 
they  were  fighting  for  the  rich ;  and  that  there  was  a  graft 
in  the  war.  We  are  not  prepared  to  say  that  this  testimony 
was  not  permissible.  But,  at  any  rate,  no  objection  to  its 
reception  was  made. 

VII.  It  would  seem  that  witnesses  had,  on  their  exam- 
ination, given  some  opinion.  The  State  inquired  as  to  what 
was  the  basis  for  that  opinion.    One  inquiry  was  whether 

that  opinion  was  not,  in  part,  based  on  the 

*^*CTS!^?Sm"*      statement  of  defendant  that  this  was  a  rich 

explanation        niau's  War.    It  was  objected  that  this  was 

on  redirect.       incompetent,    irrelevant,    and    immaterial, 

and  that  the  defense  claimed  the  jury  has  a 
right  to  form  the  opinion.  There  was  no  ruling,  but  the 
court  said :  "The  question  who  asked  him,  about  what  he 
thought  about."    Thereupon,  counsel  for  defendant  said : 

"Possibly  I  might  be  allowed  that  attitude  on  cross- 
examination.  If  the  court  understands  now  that  I  have 
asked  him  for  his  opinion,  I  just  refer  to  the  stenographer's 
record.  I  respectfully  insist  I  did  not  ask  this  witness  for 
his  opinion;  I  asked  him  as  to  what  acts  and  facts,  within 
his  knowledge." 

This  objection  or  remark  was  overruled^  under  excep- 
tion. The  witness  answered  that  such  pronouncement  by 
the  defendant  was  one  of  the  bases  of  witness's  opinion. 
And  he  gave?  other  alleged  acts  by  the  defendant  a«  reasons 
for   that   opinion.     Upon   the   whole,    this   record    shows 
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nothing  competently  at  this  point  except  that  it  is  indicated 
that  the  opinion  of  the  witness  got  into  the  case  on  cross- 
examination  by  defendant.  That  being  assumed,  it  was  not 
error  to  have  the  witness  explain  to  the  jury  upon  what 
facts  he  based  such  opinion. 

VIII.  The  State  made  some  attempt  to  show  that  the 
defendant  was  financially  able  to  give  such  aid  to  the 
government  and  the  Red  Cross  and  like  associations  as  he 

had  declined  to  give.    On  that  point  a  wit- 

^^'l?w':'^^vi-       ^^®®  ^^^  asked  to  say  whether  or  not  some 

cui^^abim^"    ^^^^  ^^^  listed  with  him  by  defendant  to 

e?nm^i?^^'       ^e  sold.    Objection  that  this  was  inxjompe- 

tent,  irrelevant,  and  immaterial  was  over- 
ruled \iith  the  statement  by  the  court  that  it  supposed  this 
to  bQ  preliminary.  The  witness  answei-ed  that  he  had  listed 
"their*'  farm  with  him  last  fall ;  listed  "our"  farm ;  wanted 
the  Witness  to  sell  it  for  him.  Without  further  objection, 
the  witness  was  inquired  of  whether  defendant  still  occu- 
pied this  farm,  and  he  answered  that  he  (witness)  had  not 
succeeded  in  selling  it,  and  that  defendant  still  occupied 
it.  At  this  i)oint,  defendant  moved  to  strike  all  the  testi- 
mony of  the  witness  with  reference  to  the  listing  of  any 
farm  described  as  "our  farm,"  for  the  reason  that  the  same 
was  incompetent,  irrelevant,  and  immaterial  as  to  any  issue 
connected  vrith  the  trial  of  the  cause.  On  an  explanation 
by  counsel  for  the  State  of  the  purpose  of  the  evidence, 
counsel  for  defendant  said  that  he  renewed  the  objection 
to  "this  extent,"  to  wit:  "That  it  is  not  the  proper  method 
of  proving  title,  and  the  witness  does  not  say  that  he 
knows."  With  the  objection  thus  limited  in  scope,  it  is 
clear  that  it  is  not  well  taken.  This  view  is  reinforced  by 
the  brief,  which,  at  this  point,  is  merely  a  complaint  that 
the  State  was  permitted  to  show  by  parol  that  defendant 
was  a  man  of  means,  wlio  waj3  able  to  contribute  to  the  said 
organizations.  The  testimony  was  not  objectionable  for 
being  in  parol.  The  matter  of  the  title  was  purely 
collateral. 

IX.  The  defendant  was  asked,  without  objection :    "In 
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regard  to  the  government,  what  is  tlie  nature  of  the  state- 
ments that  you  put  on  the  backs  of  these  checks?"  and  he 

answered,  ^'Religious  matters."  He  was 
A2.CBIMINAL         then  asked,  ^^ What  kind  of  religion?"     An 

sioif^of  ?m?^"     ^>l>jection  by  defendant  that  this  was  imma- 

matter**  terial  was  oven'uled,  and  he  excepted,  and 

counsel  for  defendant  then  said:  "I  think 
that  question  might  be  elucidated  a  little  bit;  I  don't  be- 
lieve I  understand  the  nature  of  the  question  myself."  The 
court  then  said :  "He  stated  he  sent  out  religious  matter 
on  the  back  of  these  checks,  and  the  county  attorney  asked 
him  what  religion  it  was."  Thereupon,  the  county  attorney 
said:  ^*What  is  the  nature  of  the  matter  that  you  sent 
out  in  this  way?"  The  defendant  objected  that  this  was 
incompetent,  irrelevant,  and  immaterial,,  and  not  proper 
cross-examination,  because  the  question  of  religion  was  not 
called  in  question.  Thereupon,  the  court  said :  "The  ques- 
tion of  religion  is  not  being  called  in  question;  it  is  the 
question  of  what  is  being  written  on  these  checks.  Over- 
ruled." Defendant  excepted.  Then  came  the  following 
question:  "What  were  some  of  the  things  you  wrote  on 
the  back  of  checks?"  This  was  objected  to  by  defendant, 
for  the  reason  that  it  is  not  the  best  evidence;  that,  if 
counsel  for  the  State  had  the  checks,  the  defense  would  be 
glad  to  put  them  in  evidence.  Then  defendant  said,  on 
inquiry,  that  he  did  not  have  these  checks  or  drafts  with 
him.    Then  came  this: 

"Q.  Do  you  reinember  some  of  the  things  that  you 
wrote  on  the  back  of  the  checks  and  drafts?  A,  Yes,  sir, 
I  remember.  Q.  Will  you  state  to  the  jury  some  of  them? 
A.  I  remember  one  that  I  put  on  a  check  riot  veiy  long  ago 
with  a  type^Titer.  I  wrote  something  pertaining  to  re- 
ligion on  the  back  of  a  check.  Q.  What  was  that  state- 
ment? A.  *In  the  beginning  man  created  God  out  of  the 
dust  of  superstition,  Father,  Son,  and  Holy  Ghost  created 
he  it.'"         '' 

We  are  utterly  at  loss  to  see  how  this  testimony  can 
have   been    prejudicial   to   the   defendant.     It  is   doubtful 
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whether  there  is  apt  objection.  It  is  certainly  true  that, 
at  worst,  the  objection  that  the  matter  is  immaterial  is 
good.  And  it  is  so  immaterial  that,  as  said,  one  cannot 
conceive  what  harm  it  did. 

X.  We  are  told  in  argument  that  certain  things  were 
the  theory  of  the  defendant,  and  that  certain  other  things 
were  not  an  offense,  within  the  purview  of  the  statute  or 
of  the  indictment.  This  abstract  announcement  of  abstract 
intention  presents  nothing  for  review.  No  efficient  vehicle 
is  employed,  telling  us  why  this  theory  was  sound,  or  wliat 
was  done  in  negation  of  it«  All  we  have  on  this  point  is 
an  assignment  in  the  motion  for  new  trial  that  the  court 
erred  in  refusing  proper  instructions  requested  by  defend- 
ant, and  erred  in  failing  to  give  to  the  jury  instructions  as 
to  the  theory  of  the  defense  made  by  defendant.  This  does 
not  entitle  appellant  to  review. 

XI.  An  instruction  was  ^'efused  which  asked  the  court 
to  charge  that: 

"In  considering  your  verdict,  you  are'  instructed  that 
the  crime  charged  must  be  proven  by  competent  evidence  to 
have  been  committed  against  the  government  of  the  state 

of  Iowa  or  the  government  of  the  United 
*3-  5^™ai°*  •        States  or  some  department  thereof,  and  that 

»^^ei  y^^    ^^®   ^^^   permitted    to    consider   acts 

to^wiS'^work  against  or  remarks  made  to  'or  con- 
cerning private  citizens  or  corporations 
or  associations," 

There  is  no  evidence  that  defendant  said  anything 
against  private  citizens,  and  no  doubt  the  complaint  ad- 
dresses itself  to  testimony  received,  tending  to  show  that 
defendant  was  hostile  to  the  American  Red  Cross,  the 
Y,  M.  C.  A.,  the  Army  Y.  M.  C.  A.,  and  perhaps  Red  Cross 
nurses.  We  cannot  agree  that  the  attitude  of  the  defendant 
to  these  organizations  should  not  have  been  considered  by 
the  jury  at  all.  The  record  shows,  and  Indeed  it  is  a  mattcar 
of  common  knowledge,  of  which  we  may  take  notice,  that 
these  organizations  were,  in  effect,  auxiliaries  in  the  task 
which    this   government   and   this   state   undertook,   after 
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declaration  of  war  on  part  of  the  United  States.  Whoso- 
ever by  act  or  speech  crippled  efforts  of  these  associations 
in  some  degree  made  victory  less  sure,  less  easy,  and  in- 
creased the  chances  of  defeat,  and  so  put  himself  in  op- 
position to  the  nation.  The  offered  instruction  told  the 
jury  that  the  nation  was  receiving  no  help  in  the  war  from 
the  activities  of  these  organizations.  As  already  indicated, 
we  think  that  this  position  is  untenable. 

XII.  The  brief  has  many  criticisms  of  several  instruc- 
tions given.  But  the  record  does  not  permit  us  to  review 
them.    While,  at  the  time  of  the  trial,  the  statute  requiring 

the  presentation  of  objections  before  the 
^^'bebor^  ^^  charge  was  read  to  the  jury  had  been  re- 
of^^S-ounds:  P^^lcd,  the  substitute  therefor  (Chapter  24, 
Sbj22fons!^  Acts  of  the  Thirty-seventh  General  Assem- 
bly) did  no  more  than  to  change  the  time 
for  presentation,  and  did  not  dispense  with  presenting 
specific  objections.  While  the  exceptions  may  now  be  filed 
within  the  prescribed  time  after  verdict^  they  must  still 
state  "the  grounds  of  such  objections."  And  this  does  not 
mean  some  generality  by  way  of  a  reason,  but  some  definite 
statement  which  will  direct  the  attention  of  the  trial  court 
to  just  what  is  complained  of,  so  worded  as  that,  say,  the 
court  may  readily  know  where  to  search  in  the  law,  if 
minded  to  search.  The  sole  objection  was,  first,  an  unveri- 
fied statement  by  counsel  that  he  did  not  have  time  to 
properly  investigate  the  instruqtions  before  they  were  read 
to  the  jury,  and  therefore  would  merely  object  to  the  giving 
of  each  and  all  of  the  instructions,  for  not  being  correct 
statements  of  the  law.  Then  followed  a  statement  that, 
within  the  time  prescribed  by  statute,  defendant  would 
submit  more  specific  and  certain  objections.  Such  objec- 
tions as  were  subsequently  made,  were  made  in  the  motion 
for  new  trial.  They  are:  First,  that  the  court  erred  in 
giving  Instruction  8;  second,  that  the  court  erred  in  giving 
Instruction  12;  third,  that  the  court  erred  in  giving  to  the 
jury  improper  and  erroneous  instructions.     Clearly,  these 
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do  not  meet  the  statute^  and  we  therefore  decline  to  review 
the  charge  given. 

XIII.  As  to  the  assignment  that  the  county  attorney 
was  guilty  of  misconduct  in  discussing  matters  not  within 
the  record,  appellant  concedes  that  "the  reporter  failed  to 

preserve   the    remarks,    though   the   record 

^^awment  shows  the  exception.''    We  have  repeatedly 

Sf^^counsen*     held   that,    unless   we   have   the   argument 

pre^rve**re-      complained  of  before  us,  that  we  wiU  not 

record  ^  reverse,  merely  because  counsel  excepted  to 

the  argument  on  the  trial. 

XIV.  While  there  was  a  motion  made  and  overruled  at 
the  close  of  the  testimony  for  the  State,  asking  that  a  ver- 
dict be  directed  for  defendant,  this  motion  was  not  repeated 

at  the  close  of  ali  the  testimony.    We  have 

^^'error^  res-^     repeatedly  held  that,  in  all  cases,  such  fail- 

grounds  •  ^'       ^^®  ^  repeat  waives  the  right  to  assert  here 

iJ™®Ji?         that  a  verdict  should  have  been  directed. 

renew  mo- 

direct^*^  This   disposes,   in   a  way,   of   several  com- 

verdict.  plain ts  that  are  made;  for  their  effect  Is  to 

assert   that   the   motion    to   direct   verdict 
should  have  been  sustained. 

Of  course,  that  does  not  dispose  of  the  motion  for  new 
trial;  for,  as  frequently  as  we  have  held  that  failure  to 
repeat  the  motion  to  direct  verdict  will  waive  the  refusal 
to  direct  it,  have  we  held  that  this  does  not  preclude  raising, 
on  the  motion  for  new  trial,  that  the  verdict  returned  is 
contrary  to  the  weight  of  the  evidence. 

Some  of  the  complaints  made  in  the  motion  for  new 
trial  charge  that  to  have  been  erroneous  which  we  have 
already  held  was  not  erroneous.  We  have  repeatedly  held 
that,  if  the  right  to  review  the  refusal  of  directed  verdict 
has  been  waived  by  failure  to  repeat  the  motion,  then,  for 
practical  purposes,  the  denial  of  the  motion  is  deemed  to 
be  rightful;  and  hence  the  assertion  in  motion  for  new 
trial  that  it  was  not  rightful  is  of  no  avail.  The  assertion 
in  the  motion  that  the  verdict  is  against  the  weight  of  the 
evidence  and  is  contrary  to  law  is  amplified  by  statements 
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that  the  hostility  of  the  defendant,  if  any  was  shown,  was 
against  the  said  auxiliary  associations,  or  some  of  them. 
This  point  we  have  disposed  of. 

It  is  farther  said  that  no  one  named  or  mentioned  any 
matter  or  thing  that  might  "incite,  promote,  or  abet  hos- 
tility or  opposition,"  to  the  government  of  the  state  or  the 

nation;  that  no  one  named  any  act  on  the 


^^'ij^wz^^tLp-       ^^^^  ^^  *^®  defendant  which  was  directed 
BtfiStiaf  against  any  officer  or  representative  or  de- 


supporrof^      partment  of  the  government  of  the  state  or 
verdict.  Qf  ^iie  nation;  that  no  witness  for  the  State 

testified  that,  as  a  matter  of  fact,  the  de- 
fendant ever  attempted  to  incite,  promote,  or  abet  such  hos- 
tility "as  is  charged  in  the  indictment;"  that  very  few  of 
the  witnesses  for  the  State  attempted  to  even  fix  the  time, 
much  less  the  venue,  of  such  matters  as  they  related;  that 
some  of  the  witnesses  fe^ieved  defendant  to  be  loyal;  and 
that  there  was  an  entire  absence  of  evid^Qce  showing  crim- 
inal intent.  We  have  to  say  that,  on  a  careful  examination 
of  the  record  as  a  whole,,  we  find  there  was  substantial  evi- 
dence in  support  of  the  aJl^ations  of  the  indictment,  and 
that,  under  elementary  rules,  the  evidence  in  the  record  is 
such  that  we  cannot  disturb  the  verdict. 

The  judgment  of  the  district  court  must  be  and  it  is — 
Ajftrmed, 

Ladd,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


State  of  Iowa,  Appellant,  v.  Edward  Jink  ens,  Appellee. 

WIFE  DESERTION:  Jury  Question.  A  jury  question,  on  the  issue 
1  whether  a  husband  had  deserted  his  wife,  arises  on  testimony 
tending  to  show:  (1)  .That  the  husband  married  the  wife  in 
bad  faith;  (2)  that  he  took  his  wife  to  a  foreign  state,  and, 
after  a  short  experience  in  business,  caused  her  to  return  to 
the  home  of  her  parents  in  this  state,  under  an  agreement  that 
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he  would  soon  return  to  the  saioe  place  and  provide  Cor  her: 
and  (3)  that  he  did  so  return,  but  refused,  for  a  period  of  some 
three  months,  to  go  to  his  wife,  or  to  speak  to  or  provide  for 
her. 

WIFB  DESEBTIOK:  Venue.  The  venue  in  a  prosecution  for  de- 
2  sertion  by  the  husband  of  his  wife  may  be  laid  in  Ihe  county 
in  this  state  in  which  the  husband  and  wife  had,  at  the  hus- 
band's instigation,  mutually  agreed  to  live,  and  in  which  they 
did  live,  and  in  which  he  refused  to  provide  for  her;  and  this 
is  true  even  though  it  be  conceded  that  the  husband  retained 
a  legal  residence  in  a  foreign  state. 

Appeal    from    Davis    District   .Court, — Sbneca    Cornell, 

Judge. 

NOVBMBER  1,  1920. 

The  State  appeals  from  order  directing  verdict  for  de- 
fendant.   The  facts  are  stated  in  the  opinion. — Reversed. 

H',  M.  Havner,  Attorney  General,  B.  J.  Powers,  Assist- 
ant Attorney  General,  and  T.  A,  Goodson,  County  Attorney, 
for  appellant. 

Wm,  M.  Walker,  H.  C,  Taylor,  and  Buell  McGash,  for 
appellee. 

Arthur,  J. — Defendant  was  indicted  May  7,  1917,  under 
Section  4764  of  the  Code,  charging  that  defendant  "did  un- 
lawfully, willfully,  and  designedly  marry  one  Lottie  Bur- 
rows, for  the  purpose  of  escaping  a  prosecu- 
^'  Ill!?T«P?'         tion  for  the  crime  of  seduction,  committed 
tion  ^"^^  against  the  said  Lottie  Burrows;  and  while 

said  charge  was  pending,  he  married  her, 
the  said  Lottie  Burrows,  for  the  purpose  of  escaping 
prosecution  for  said  crime  of  seduction,  and  thereafter 
without  good  and  just  cause  deserted  her." 

On  the  trial*  the  State  produced  evidence  tending  to 
show  that,  on  September  7,  1910,  information  was  filed  in 
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justice  court,  charging  defendant  with  seduction  of  Lottie 
Burrows,  prosecutrix  in  this  action;  that  the  defendant 
was  arrested,  and  brought  into  court  the  following  day; 
was  arraigned;  entered  plea  of  not  guilty;  gave  bond  for 
appearance;  and  the  case  was  set  down  for  hearing  four 
days  later.  When  the  case  came  on  for  hearing,  defendant 
appeared,  with  counsel,  and  hearing  was  postponed,  from 
time  to  time,  until  September  20th.  Defendant  and  pros- 
ecutrix were  married  on  September  18th,  and  the  charge 
of  seduction  wslb  dismissed.  A  few  da3's  before  his  arrest, 
Jinkens  went  to  tlie  Buitows  home,  and  talked  with  Lottie 
about  her  condition  and  ^  hat  they  should  do  about  it,  and 
also  talked  with  Mrs.  Mary  Burrows,  Lottie's  mother. 
Jinkens  and  Lottie  called  Mrs.  Burrows  into  the  room 
where  they  were^  to  talk  tlie  matter  over  with  them.  Jink- 
ens said  he  had  "got  Lottie  into  trouble."  Mrs.  Jinkens 
asked  him  if  he  was  going  to  marry  Lottie,  and  he  said : 

"I  will  never  marry  her  nor  live  with  her.  The  only 
thing  I  will  do,  I  will  take  her  to  Ottumwa  to  a  doctor,  and 
she  would  be  operated  on." 

He  did  take  her  to  Ottumwa,  the  evening  of  the  day 
that  he  said  he  would  take  her,  but  he  was  arrested  on 
the  seduction  charge  that  same  evening,  immediately  upon 
their  arrival  in  Ottumwa.  In  about  a  week  after  his  ar- 
rest, and  near  the  time  set  for  his  preliminai-y  hearing  on 
the  seduction  charge,  he  again  went  to  the  Burrows  liome, 
where  Lottie  and  her  mother  were,  and  talked  about  marry- 
ing Lottie,  and  called  several  times  and- talked  about  the 
same  subject,  and  finally  brought  his  lawT'er  with  him,  and 
secured  the  written  consent  of  the  parents  to  the  marriage, 
— Lottie  being  under  18, — and  the  marriage  took  place  on 
September  18,  1916.  After  the  marriage,,  they  lived  about 
two  weeks  with  Lottie's  parents,  and  then  they  went  to 
Luray,  Missouri,  and  ran  a  small  rofjtaurant.  for  about  six 
weeks.  Then  he  told  her  tha.t  the  restaurant  was  not 
paying,  and  that,  he  had  a  buyer  for  it  and  would  sell,  and 
for  her  to  go  and  stiiy  with  her  folks,  until  he  sold  the 
restaurant,  and  that  he  would  get  a  position  in  Iowa,  and 
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come  after  her.  They  agreed  to  that  arrangement.  He  gave 
her  money  to  return  to  her  folks,  and,  shortly  afterwards, 
shipped  thtiv  household  effects  to  Milton,  Iowa.  She  ar- 
rived at' the  home  of  her  parents,  which  is  two  or  three 
miles  out  of  the  little  towai  of  Milton,  in  Davis  County, 
Iowa,  on  Monday;  and,  on  Thursday  of  the  same  week, 
defendant  appeared  in  Milton,  but  did  not  visit  his  wife. 
She  saw  him  in  Milton,  and  he  saw  her;  she  attempted  to 
have  a  talk  with  him,  but  he  avoided  her.  During  the  six 
weeks  they  were  in  Missouri,  he  treated  her  badly,  en- 
deavored to  provoke  her  to  leave  him,  and  asked  her  to 
leave  him.  She  told  him  she  would  not  leave  him.  After 
returning  to  Iowa,  she  remained  at  the  home  of  her  parents, 
and  a  child  was  born  there,  Pebnmry  18,  1917.  A  few  days 
after  the  baby  was  bom,  this  action  for  wife  desertion  was 
commenced  in  justice  court,  and  Jinkens  was  arrested  at 
Milton.  Iowa,  on  Febniary  .18,  1917. 

The  record  is  silent  as  to  whether  or  not  defendant  re- 
mained in  Davis  Countv  from  about  November  21.  1916, 
when  prosecutrix  saw  him  in  Milton,  until  his  arrest  in 
Milton,  on  February  18,  1917.  Jinkens  escaped  from  the 
sheriff,  and  was  not  found  until  January,  1918,  when  he  was 
arrested  as  a  fugitive  in  Denver,  Colorado,  and  returned  to 
Davis  County,  Iowa. 

When  the  State  had  submitted  the  foregoing  facts  and 
rested,  the  court,  on  motion  of  the  defendant,  directed  a 
verdict  in  his  favor,  and  he  was  discharged. 

The  offense  charged  is  defined  in  Sp<*tion  4764  of  the 
Code,  and  reads: 

"Every  man  who  shall  marry  any  woman  for  the  pur- 
pose of  escaping  prosecution  for  seduction,  and  shall  after- 
wards desert  her  without  good  cause,  shall  be  deemed  guilty 
of  a  misdemeanor  and  shall  be  punished  accordingly." 

There  is  no  question  but  that  the  factfi  disclosed  by  the 
evidence  establish  conclusively  that  defendant  married 
prosecutrix  to  escape  prosecution  on  the  charge  of  seduc- 
tion then  pending  against  him.  It  is  evident  that  he  did 
not  enter  the  marriage  ceremony  in  good  faith.     He  re- 
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fused  to  marry  her,  and  proposed  au  abortion,  instead  of 
marriage,  and  did  attempt  to  carry  out  his  wicked  sclierae, 
and  was  prevented  by  arrest  on  the  charge  of  seduction. 
It  was  only  after  his  arrest,  and  when  the  preliminary  hear- 
ing was  almost  reached,  that  he,  in  fear  of  prosecution, 
concluded  to  marry  her.  That  element  of  the  charge,  that 
defendant  married  prosecutrix  for  the  purpose  of  escaping 
prosecution  for  seduction,  does  not  require  further  con- 
sideration. 

The  trial  court  evidently  concluded  that  his  court  was 
without  jurisdiction,  because  the-  desertion  element  of  the 
offense,  if  desertion  was  established,  occurred,,  not  in  Iowa, 

but  in  Missouri.    And  that  is  the  pertinent 

2.    Wipe  •  •         •       xi  • 

dbsebtion:       inquiry  in  this  case. 

vcnuG.  * 

We  think  it  may  be  said,  from  the 
evidence,  that  defendant  did  desert  his  wife,  and  that  such 
desertion  was  without  good  cause,  and-  in  pursuance  of  a 
purpose  and  design  to  desert  her,  formed  at  the  time  of 
the  marriage.  Any\i^ay,  it  cannot  be  said,  as  a  matter  of 
law,  that  he  did  not  so  desert  her. 

Now,  where  did  the  desertion  occur?  The  first  two 
weeks  after  the  marriage,  defendant  and  his  wife  lived  at 
the  home  of  her  parents;  lived  there  until  he  found  some 
place  to  engage  in  business, — not  an  unusual  occurrence. 

Then  they  went  to  Luray,  Missouri,  and  condtlcted  a 
restaurant.  Both  worked  in  the  restaurant,  and  lived  in 
rented  rooms.'  That  way  of  working  and  living  continued 
about  six  weeks,  and  then  defendant  told  his  wife  that 
their  restaurant  business  was  not  paying;  and  that  he 
would  sell  it;  and  that  they  would  return  to  Iowa;  and 
for  her  to  go  to  her  folks  and  remain  with  them  until  he 
could  close  out  the  business ;  and  that  he  would  join  her, 
and  find  employment  in  Iowa;  and  that  he  would  come  and 
get  her;  that  he  thought  he  would  find  a  place  in  Keokuk 
to  work ;  and  that  they  would  go  there  to  live.  They  agreed 
to  that  arrangement;  she  did  what  he  asked  her  to  do, 
went  to  the  home  of  her  parents,  and  awaited  his  coming. 
In  pursuance  of  such  arrangement,  he  furnished  her  trans- 
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portation  to  go  to  Iowa,  and,  later,  shipped  their  house* 
hold  effects  to  her,  and  paid  the  freight  on  them.  Later, 
in  four  days,  he  arrived  in  Milton,  Iowa,  as  he  had  agreed 
with  her  that  he  would.  Whatever  willful  design  and  pur- 
pose he  may  have  entertained  at  the  time  of  the  marriage, 
and  harbored  all  along,  during  approximately  two  months, 
of  deserting  this  woman,,  up  to  that  time  he  had  not  aban- 
doned her,  nor  left  her  unprovided  for.  It  can  scarcely 
be  said,  from  any  overt  acts  or  omissions  of  his,  that  he 
had  deserted  her  up  to  the  time  of  his  arrival  in  Davis 
County,  in  pursuance  of  the  arrangement  between  them  that 
she  would  precede  him  to  Iowa,  and  that  he  would  follow 
and  join  her  later,  and  procure  employment  in  Iowa,  and 
they  would  be  together  a^ain.  Upon  his  arrival  in  Milton, 
Davis  County,  she  saw  him  in  a  barber  shop,  and  he  saw 
her;  she  sought  to  meet  and  talk  with  him,  but  he  avoided 
meeting  her,  and  did  not  come  to  get  her,  at  her  parents' 
home,  as  he  had  promised  her  he  would. 

We  think  tlie  evidence  would  have  supported  a  finding 
by  the  jury  that  the  desertion  took  place  in  Davis  County, 
after  defendant  came  out  of  Missouri  up  to  Milton,  as  he 
agreed  uith  his  wife  to  do,,  and  then  and  there  failed  to 
take  her  to  him,  and  n^lected  and  refused,  by  his  acts  of 
omission,  to  maintain  or  provide  for  his  wife. 

If  material,  it  was  a  question  of  fact  for  the  jury  to 
say  whether  defendant  gained  a  residence  in  Missouri,  or 
remained  a  resident  of  Iowa,  and  was  only  in  Missouri 
temporarily.  The  evidence,  we  think,  would  have  suffi- 
ciently supported  a  finding  by  the  jury  that  defendant  did 
not  intend  to  permanently  leave  Davis  County,  and  did 
not  intend,  in  good  faith,  to  take  up  a  residence  in  Luray, 
Missouri,  and  make  a  home  there  for  himself  and  wife,  and 
that  he  remained  a  resident  of  Davis  Countv,  Iowa.  How- 
ever,  we  do  not  think  the  venue  necessarily  depends  on 
whether  he  gained  a  residence  in  Missouri  or  not..  Defend- 
ant and  his  wife  had  agreed  upon  returning  to  Davis 
County^  and  she  did  return,  and  he  followed,  as  they  had 
agreed ;  bnt,  when  he  arrived  in  Davis  County,  he  failed  and 
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refased  to  proceed  further  Math  his  a^eement  to  main- 
tain and  provide  for  her.  It  was  defendant's  duty  to  join 
his  'wife  at  the  place  where  she  had  gone,  at  liis  request, 
and  take  her  to  him,  and  provide  for  her  in  Iowa,  as  he 
had  agreed.  Supporting  this  conclusion,  see  State  v. 
Dvof^acek,  140  Iowa  26().  In  the  Dvoracek  case,  this  court 
said : 

"The  venue  is  in  the  county  where  the  duty  of  provid- 
ing for  the  wife  and  children  should  be  discharged." 

The  case  should  have  gone  to  the  jury,  and  the  jury 
should  have  been  permitted  to  find  whether  the  venue  was 
laid,  together  vrith  other  material  matters  in  the  submis- 
sion of  the  case. 

The  defendant  has  been  dischai^ed,  and  cannot  again 
be  brought  to  trial  under  this  indictment  Our  duty  ends 
with  this  disapproval  of  tlie  court's  ruling. — Reversed. 

Wbavkr,  C.  J.,  Ladd  and  Stevens,  JJ.„  concur. 


State  of  Iowa,  Api>ellee,  v.  Jim  McCray,  Appellant. 

BTJBGLABY:     AUegation  of  "Ownership.''    A  general  allegation  of 

1  ownership  in  a  named  person  of  burglarized  premises  is  suf- 
ficiently supported  by  proof  that  the  named  person  was  simply 
thd  tenant  of  the  legal  title  holder.  (Sees.  5286,  Code,  1897, 
5289,  Oode  Supp.,  1918.) 

INDICTMENT  AND  IKFOBMATIOK:     Accessories  Before  the  Fact. 

2  Accessories  before  the  fact  are  very  properly  indicted  Just  as 
though  they  had  actually  committed  the  full  criminal  act.  ( Sec. 
5299,  Code,  1897.) 

OBIKlKAIi  LAW:     Completing  Trial  with  Substituted  Judge.    The 

3  trial  of  a  felony  which  is  interrupted  by  the  sickness  of  the 
trial  Judge  may  validly  proceed  to  a  final  determination  before 
another  Judge  of  the  same  court  who  familiarizes  himself  with 
the  record,  when  the  accused  (1)  asks  no  continuance,  (2)  does 
not  ask  for  the  recall  of  the  witnesses  already  examined,  and 
(3)  fully  consents  through  his  counsel  that  the  trial  shall  so 
proceed. 

Saungeb,  J.,  dissents. 
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BUBaiiABY:     Evideiice   to   Sustain    Verdict.    Evidence    held    suf- 
4    ficient  to  sustain  a  verdict  of  guilty. 

Appeal  from  Woodbury  District  Court, — J,  W.  Anderson 

and  W.  G.  Sears,  Judges. 

November  1,  1920. 

The  appellant  was  indicted  for  the  crime  of  breaking 
and  entering.  He  was  tried  to  a  jury,  found  guilty,  and 
judgment  pronounced.     He  appeals. — Affirmed, 

(7.  JR.  Metcalfe,  for  appellant. 

H.  M.  Havner,  Attorney  General,  B,  J.  Powers,  Assist- 
ant Attorney  General,  0.  T,  Naglestad,  County  Attorney, 
and  O.  2>,  Nickle,  Assistant  County  Attorney,  for  appellee. 

Preston,  J. — 1.  The  indictment  charges  that  defendant 
"did  then  and  there,  etc.,  break  and  enter  a  building,  to 
wit:  a  store.     ♦     •     ♦     The  said  building  then  and  there 

being  owned  by  Sam  Simonoff,  and  in 
1.  bdbolabt  :        which  building  were  then  and  there  kept  bv 

allegation  of  ^  x         • 

"ownership."     the    Said    Sam     Simonoff,    money,    goods, 

merchandise,  and  other  valuable  things,  for 
the  use/  sale,  and  deposit  of  said  Sam  Simonoff, '^  etc. 
The  testimony  shows  that  Simonoff  was  not  the  owner  of 
the  legal  title,  but  that  he  leased  the  building,  and  was 
in  x>08seBsion,  and  owned  the  stock  of  goods,  and  operated 
the  store.  It  is  thought  by  appellant  that  there  was  a 
fatal  variance  between  the  allegations  in  the  indictment 
and  the  proof,  as  to  the  ownership  of  the  building,  and 
that  this  motion  in  arrest  of  judgment  should  have  been 
sustained.  Code  Section  5289  specifies  what  the  indict- 
ment must  show,  and  Subdivision  6  reads : 

"That,  when  material,  the  name  of  the  person  injured 
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or  attempted  to  be  injured  be  set  forth  when  known  to  the 
grand  jury,  or,  if  not  known,  that  it  be  so  stated  in  the 
indictment." 

In  some  cases,,  the  exact  name  is  not  material,  and  an 
erroneous  allegation  as  to  the  name  is  not  prejudicial. 
State  17.  Leasman^  137  Iowa  191;  State  v.  Bums,  119 
Iowa  663. 

Appellant  cites  State  v,  Morrisaey,  22  Iowa  158,  State 
V,  McConkey,  20  Iowa  574,  State  v,  Jelineh,  95  Iowa  420, 
State  V,  Wrandy  108  Iowa  74,  and  State  v.  Wasson,  126 
Iowa  320,  as  holding  that  the  ownership  of  the  building 
must  be  alleged,  and  in  the  owner.  In  the  Morrissey  case, 
the  indictment  simply  charged  defendant  with  breaking 
and  entering  a  barn,  without  giving  the  name,,  either  of 
the  owner,  tenant,  or  party  in  possession.  In  the  McConkey 
case,  defendant  was  charged  with  trespass,  and  the  indict- 
ment charged  that  defendant  did  commit  willful  trespass 
upon  the  land  of  another,  and  not  his  own,  describing  the 
land,  without  any  further  description  of  the  owner.  In 
the  Jelinek  case,  it  was  charged  that  defendant  broke  into 
the  store  of  certain  persons  named,  known  as  the  Grange 
Store.  This  indictment  was  held  sufficient,  and  a  convic- 
tion sustained,  where  it  was  shown  that  the  store  was 
known  as  the  Grange  Store,  though  it  also  appeared  that 
the  persons  named  did  not  own  this  store  as  individuals, 
but  as  a  corporation.  The  Morrissey  case  was  distin- 
guished. A  conviction  was  sustained  in  the  Wrand  case, 
where,,  in  the  indictment,  the  ownership  of  the  building 
and  of  the  goods  is  laid  in  James  A.  Morrow,  and 
the  proof  showed  that  they  belonged  to  and  were  in  posses- 
sion of  John  A.  Morrow.  The  opinion  states  that  it  has 
been  uniformly  held  that,  in  the  absence  of  prejudice,  an 
erroneous  allegation  of  the  name  of  the  party  injured  is 
immaterial.  It  is  also  said  that  it  was  unnecessary  to 
allege  or  prove  who  owned  the  goods  (citing  cases).  In  the 
Wasson  case,  the  charge  was  robbery.  The  indictment 
charged  the  defendant  with  stealing,  etc.,  from  the  person 
of  one  Malone,  certain  monej-,  but  without  otherwise  alleg- 
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ing  the  ownership  of  the  property.  The  indictment  was 
held  inBufficient,  the  court  saying,  in  part, 'that,  to  con- 
stitute the  crime  of  robbery,  there  must  be  larceny  from  the 
person,  and  that  the  rule  in  this  state  is  that  an  indict- 
ment charging  robbery  must  allege  the  ownership  of  the 
property.  The  Wdseon  case  was  cited  in  State  v,  Clarkj 
141  Iowa  297^  302,  a  false  pretense  case.  We  said  that  the 
three  crimes  of  robbery,  larceny,  and  obtaining  property 
by  false  pretenses,  have  many  essential  elements  in  com- 
mon, and  that,  in  each,  the  gist  of  the  offense  is  the  felo- 
nious taking  and  conversion  of  the  property  of  another. 
In  breaking  and  entering,  the  gist  of  the  offense  is  the 
breaking  and  entering.  It  is  not  necessary  tliat  there 
should  be  any  larceny  at  all.  The  State  cites  Code  Section 
5286,  which  provides: 

"When  an  offense  involves  the  commission  of  or  an  at- 
tempt to  commit  an  injury  to  person  or  property,  and  is 
described  in  other  respects  with  sufficient  certainty  to 
identify  the  act,  an  erroneous  allegation  as  to  the  name 
of  the  person  injured  or  attempted  to  be  injured  is  not 
material." 

They  also  cite  State  v.  Lee,  95  Iowa  427,  State  v.  Piyrter, 
97  Iowa  450,  State  v.  Semotan,  85  Iowa  57,  State  v. 
EmmonSy  12,  Iowa  265,  2(57,  and  ^f-afe  v.  Burns,  155  Iowa 
488,  where  are  cited  numbers  of  others  of  our  cases  which 
hold,  we  think,  that,  under  the  circumstances  shown  in 
the  instant  case,  there  was  no  variance.  In  some  of  the 
cases,  it  is  said  that  burglary  is  not  an  offense  a:gainst 
the  fee  title  of  the  realty,  but  is  an  offense  against  the 
security  of  its  occupancy  or  liabitancy,  and  that,  in  an 
indictment  for  burglary..  OA^nersbip  means  any  possession 
which  is  rightful,  as  against  the  burglar.  Under  many  cir- 
cumstances, the  ownership  may  be  laid  with  equal  propri- 
ety in  one  person  or  in  another,  in  the  owner  or  his  tenant, 
in  the  master  or  in  the  servant  occupying  under  him.  The 
purpose  of  the  all^ation  of  ownership  in  an  indictment 
for  burglary  is  to  specify  and  identify  the  offense.  On 
these  propositions,  see  cases  cited  ii>  the  Burns  case.  There 
was  no  variance. 
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2.  The  court  charged,  in  substance: 

**That  all  persons  concerned  in  the  commission  of  a 
public  offense,  whether  they  directly  commit  the  act  con- 
stituting the  offense,   or  aided  or   abetted 
^'  ?^^'?^^?^      in  its  commission,  must  be  indicted,  tried, 

AND    INFOR-  '  '  ' 

aJrces8?ries  ^^^  puuished  as  principals.  So,  in  this 
fact**  *^®        ^^®®'  ^*  ^®  ^^^  necessary  for  the  State  to 

show  that  tiie  defendant,  James  McOray, 
actually  did  the  act  constituting  the  offense,  if  it  is  sho^m 
beyond  a  reasonable  doubt  that  he  was  present,  aiding  and 
abetting  another  or  others  in  doing  the  act,  and  thereby 
concerned  in  committing  the  offense.  It  will  be  for  you  to 
say  whether  he  committed  the  act,  or  was  concerned  in 
its  commission  by  another  or  others,"  etc. 

Appellant  contends  that,  since  no  conspiracy  was 
charged  in  the  indictment,  and  there  was  no  charge  that 
another  aided  or  abetted  the  commission  of  the  offense, 
the  instruction  was  erroneous.  The  instruction  is  in  har- 
mony with  Code  Section  521W,  which  provides  that  the  dis- 
tinction between  an  accessory  before  the  fact  and  a  prin- 
cipal is  abrogated,  and  all  persons  concerned  in  the  com- 
mission of  the  offense,  or  who  aid  and  abet  its  commission, 
must  be  indicted  as  principals,  etc. 

It  is  also  thought  that  there  is  no  evidence  tending  to 
show  that  defendant  aided  and  abetted  any  person,  and 
that  it  was  error  to  instruct  upon  an  issue  not  in  the  case. 
The  evidence  which  justified  the  jury  in  finding  that  defend- 
ant was  concerned  in  the  commission  of  this  offense  will 
be  referred  to  later. 

3.  It  appears  that  the  trial  was  commenced  before 
Judge  Anderson,  and,  as  appellant  states  it,  the  evidence 
for  the  State  was  introduced,  and  the  defendant  gave  his 

testimony,  and  then  the  case  was  taken  up, 

3    eRiMiNAL         ^^^  *^®  triBl  continued  before  Judge  Sears, 

piettiig^triai     ^^other   judge   of   the   same   district,   who 

StutlS^  fl'^is^ed  ^^  «al  and  instructed  the  jury. 

Judge.  ji  appears  that  Judge  Anderson  was  taken 

sick,   and  taken   to   the  hospital,   and   the 
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matter  of  proceeding  with  the  trial  was  taken  up  in  open 
court.  No  objection  was  made  to  this  procedure,  no  re- 
quest for  a  continuance,  or  that  a  new  jury  be  called,  or 
that  the  witnesses  be  recalled  to  testify  a^ain ;  and,  in  fact, 
the  record  clearly  shows  that  defendant  expressly  consented 
thereto, — at  least  his  counsel  did  so  in  open  court,  and  in 
the  presence  of  the  defendant.  True,  the  record  does  not 
show  that  the  defendant  in  person,  by  his  own  words, 
consented;  but  he  was  charged  with  a  felony,  and  the  law 
requires  his  presence  at  all  stages  of  the  trial,  and,  in  the 
absence  of  any  showing  to  the  contrary,  it  will  be  presumed 
that  he  was  present,  as  the  law  requires.  The  matter  is 
first  raised  in  the  motion  for  new  trial. 

Appellant  cit€«  Code  Section  241,  which  provides  that 
judges  shall  not  sit  together  in  the  trial  of  cases,  etc. 
These  judges  did  not  sit  together.  Tlie  argument  is  tliat, 
since  the  statute  prohibits  them  from  sitting  together,  by 
analogy  they  could  not  sit  apart,  in  the  actual  trial  of 
the  same  case.  They  cite  IG  Standard  Encyc.  of  Procedure 
639,  to  the  effect  that„  whenever  one  of  the  judges  has  taken 
cognizance  of  a  case,  ordinarily  no  other  judge  has  the 
power  to  interfere  in  the  matter. 

It  is  conceded  that  there  are  some^acts  that  dilTerent 
judges  may  perform  in  the  same  case.  We  assume  that 
the  real  objection  is,  as  argued,  that  ordinarily  it  is  neces- 
sary, in  passing  upon  tlie  motion  for  new  trial,  that  the 
judge  should  have  heard  the  evidence.  The  record  shows 
that  Judge  Sears  familiarized  himself  with  the  evidence 
which  had  been  received,  before  proceeding*  ^^^th  the  tes- 
timony. We  are  compelled  to  do  that  froni  the  i-ecord, 
without  seeing  the  witnesses.  Rut  conceding,  for  the  pur- 
poses of  the  case,  that  ordinarily  the  rule  is  as  contended, 
still  there  was  an  advantage  to  the  defendant  in  x>rocee<l- 
ing  with  the  trial.  He  ti'B.s  confined  in  jail,  and  doubtless 
desired  a  speedy  trial.  As  said,  he  did  not  ask  for  a  con- 
tinuance, but  desired  and  consented  to  proceed.  The  con- 
tention of  the  State  is,  in  effect.,  that,  defendant  having 
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consented  to  proceed,  he  may  not  speculate  upon  the 
chances  of  an  acquittal  but  take  advantage  of  it  if  con- 
victed. It  is  said  that,  as  a  general  rule,  a  succeeding 
judge  has  authority  to  hear  and  determine  a  motion  for 
new  trial,  in  a  case  heard  by  his  predecessor,  where  the 
latter  has  ceased  to  preside,  and  has  departed  from  the 
district  in  which  the  trial  was  had,  where  his  terra  of  office 
has  expired,  or  where  he  has  died.  A  judge,  under  such 
circumstances,  must  act  on  the  evidence  upon  which  the 
verdict  was  founded,  which  may  be  ascertained  by  reference 
*to  the  notes  of  the  trial  judge,  or  by  his  affidavit,  or  that 
of  the  counsel  in  the  case,  by  re-examination  of  the 
TiatnesseSj  or  by  any  other  lawful  mode.  23  Cyc.  5G7.  See, 
also.  Manning  v.  Mathews,  66  Iowa  675;  Hull  v,  Chicago, 
B.  d  P.  R.  Co.,  65  Iowa  713;  York  v.  State,  91  Arlc.  582 
(121  S.  W.  1070).  In  the  lajst-named  case,  under  a  statute 
authorizing  judges  to  temporarily  exchange  circuits  with  . 
the  same  powers  as  in  their  own,  it  was  held  no  error  in 
judges  to  exchange,  pending  a  prosecution  before  one  of 
them  in  which  all  the  evidence  had  been  adduced,  the  in- 
structions  given,  and  tlie  opening  arguments  of  counsel 
ro,ade.  In  that  case,  the  second  judge  presided  during  the 
remainder  of  the  trial,  and  the  arguments  were  completed, 
the  motion  for  new  trial  overruled,  and  judgment  pro- 
nounced. In  that  case,  there  was  an  agreement  entered 
of  record,  in  regard  to  the  exchange.,  but  we  do  not  under- 
staDid  that  the  defendant  agreed  to  the  exchange.  At  any 
rate,  there  is  no  question  of  his  consent  discussed  or 
decided.  In  that  case,  as  here,  the  proceedings  were,  at 
all  times,  under  the  direct  supervision  of  a  judge  fully 
authorized  to  control  them,  since  our  statute  authorizes 
judges  to  exchange,  (^ode  Section  240.  In  the  Yot'k  case, 
the  court  said  further: 

"We  are  unable  to  see  that  appellant  could  have  been 
prejudiced  by  the  exchange  of  the  judges  unless  it  be  in 
the  derision  of  questions  of  evidence.  But  this  could  not 
effect  the  legality  of  the  exchange,  as  the  witnesses  whose 
testimony  may  be  in  question  in  such  cases  may  be  recalled 
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and  required  to  testify  what  they  had  stated  in  the  trial, 
and  go  through  the  same  course  of  examination." 

While  the  cases  just  cited  may  not  be  precisely  in  point, 
they  are  somewhat  analogous,  and  show  that,  under  some 
circumstances,  one  judge  may  partly  try  a  case,  and 
another  judge  complete  it;  and  the  State  claims  that  this 
is  especially  so  where  the  defendant  consents  thereto;  and 
they  contend  that,  in  the  absence  of  such  consent,  one  judge 
of  the  district  court  has  authority  to  dispose  of  all  busi- 
ness undisposed  of,  and  that  one  judge  may  preside  at  the 
trial  of  a  criminal  case,  and  another  judge  announce  the' 
sentence.  They  cite  State  v.  Jones,  115  Iowa  113,  120; 
Rentier  Bros,  v.  Thornhurg,  111  Iowa  515,  517;  State  v. 
Emmons,  72  Iowa  265,  268.  The  State  further  contends 
that  the  error,  if  there  was  any,  was  invited  by  the  defend- 
ant, and  cannot  now  be  made  a  ground  for  reversal.  They 
•  cite  Proffitt  v.  United  States,  264  Fed.  299,  303. 

In  State  v,  Wilson,  166  Iowa  309„  325,  a  murder  case, 
counsel  for  defendant,  in  his  presence,  admitted,  in  the 
opening  statement,  that  the  shots  fired  were  the  cause  of 
death.  The  court  held  that  the  statement  of  counsel  was 
presumed  to  have  been  with  the  consent  of  defendant, 
and  that  it  was  unnecessary  to  prove  the  fact  admitted. 
Defendant  was  not  confronted  with  witnesses  against  him 
as  to  such  evidence. 

We  think  it  was  competent,  under  the  circumstances  of 
this  case,  to  consent  to  the  continuation  of  the  trial  before 
Judge  Sears.    The  record  shows : 

"Court  adjourned  until  2  o'clock,  January  26,  1920. 
And  now  at  this  time,  at  2:00  o'clock  P.  M.,  January  the 
26th,  1920,  the  following  proceedings  were  had  before  the 
Honorable  W.  G.  Sears,  judge  in  and  for  the  fourth  judicial 
district  of  Iowa: 

"Court :    Let  us  make  the  record  on  this  now. 

"Mr.  Metcalfe:     All  right. 

"Court:  County  Attorney,  you  might  proceed  and  dic- 
tate your  record.  My  idea  is  like  this:  It  ought  to  be 
shown  that  this  case  has  been  partly  tried  before  Judge 
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Anderson,  and  he  wa^i  taken  sick  and  could  not  pro<:eed 
with  the  case  further,  and  that  the  defendant  is  in  jail, 
and  by  consent  of  all  parties  in  open  court,  that  the  ease 
proceed  before  me,  and  with  the  same  jury. 

"Mr.  Metcalfe:  Yes,  that  is  perfectly  satisfactory  to 
the  defendant. 

"Court:  Do  you  want  to  add  anything  else?  I  was 
just  giving  you  my  suggestion. 

"Mr.  Nickle:     I  think  that  covers  it 

"Court:  Now  let's  see,  the  defendant  has  started  in  on 
his  evidence. 

"Mr.  Metcalfe:    Yes,  your  Honor. 

"Court:  Next  witness  for  the  defendant.  It  has  been 
suggested  that  it  be  further  stipulated  that  Judge  Anderson 
and  myself  are  the  judges  in  this  county,  Woodbury  County, 
and  that  Judge  Anderson  was  taken  sick  and  taken  to  the 
hospital  this  morning,  and  by  consent  of  the  defendant, 
the  trial  proceed  before  the  Honorable  W.  Q.  Sears,  legal 
presiding  judge  in  place  of  Judge  Anderson. 

"Mr.  Nickle:  Better  show  the  court  has  made  himself 
familiar  with  the  testimony  taken  in  this  case  before. 

"Court :    Yes." 

Under  this  record,  and  under  the  law,  we  are  of  opinion 
that  Judge  Sears  had  a  right  to  conclude  the  trial, — in 
any  event,,  there  could  have  been  no  prejudice  to  the  defend- 
ant. There  is  no  error  at  this  point  of  which  appellant  can 
complain. 

4.  Appellant  challenges  the  sufficiency  of  the  evidence 
to  sustain  the  conviction.  It  appears  that  a  witness  saw 
defendant  in  the  store,  about  4  o'clock  Sunday  morning 

of  a  day  in  August.     Two  others  were  in 

^'  eridenc"to       ^^^  store  at  the  same  time,  but  the  other  two 

dict*^  ^^^'      escaped.      The   electric   light    in    the    store 

was  shining.  The  store  was  locked,  the 
night  before;  and,  when  the  witness  discovered  tlie  parties 
in  the  store,  he  found  the  glass  broken  and  scattered  on  the 
walk.    The  police  say  that,  when  they  arrived,  they  found 
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a  window  about  four  feet  square  broken  out.  The  witness 
Wentz,  who  first  saw  defendant  in  the  store,  says  he  stooped 
down  outside,  so  that  he  would  not  be  seen,  and  stayed 
there  about  three  minutes;  saw  defendant  walking  from 
one  counter  to  another,  in  the  store. 

"I  heard  someone  talking,  and  I  thought  it  was  defend- 
ant, and  he  said:  'Come  on,  let's  go  before  we  get  into 
trouble,  all  I  wanted  was  the  money;'  and  there  was  an- 
other voice,,  sounded  like,  said :  'Come  back  here.'  He  said : 
'No,  let's  go  before  we  get  into  trouble.  All  I  want  is  the 
money.  It  is  getting  light  outside.'  Q.  Now,  this  voice 
you  heard,  when  he  said  to  him,  'Come  on,  back  here,' — 
where  did  it  sound  like  it  was?  A.  Sounded  somewhere 
around  in  the  front  part  of  the  store,  in  that  section, — part 
of  the  store  McCray  was  in.  Q.  Well,  could  you  tell  from 
the  voice  whether  it  sounded  from  the  back  part  of  the  store 
or  the  front  part?  A.  Well,  it  was  back  of  some  of  the 
counters  some  place,  behind  the  stuff  that  is  there.  I  could 
not  see  them.  They  might  have  seen  me  when  I  came  up 
there:  that  is  probably  why  they  asked  defendant  to  come 
back  there." 

When  the  police  came,  they  asked  defendant  how  he  got 
entrance,  and  he  answered,  "Find  out."  When  the  police 
came,  the  lights  were  burning,  and  defendant  was  just 
dropping  a  sack  of  sugar  and  picking  up  a  sack  of  flour 
and  starting  to  the  front  end  of  the  store.  Five  sacks  of 
sugar  had  been  moved  up  by  the  door,  and  some  flour  by 
the  window;  also,  a  gunny  sack,  with  some  tobacco  and 
cigars  in  it.  Defendant  was  taken  to  the  police  station 
and  searched,  and  he  had  two  oranges  and  five  or  six 
cigars  on  his  person,  but  no  money.  The  circumstances 
abundantly  show  the  intent.  State  v.  Worthen,  111  Iowa 
267;  State  v.  Fox,  80  Iowa  312;  State  i;.  Teeter,  «9  Iowa 
717;  State  v,  Mecum,  95  Iowa  433;  State  v.  Cook,  188 
Iowa  655. 

It  is  argue<l  by  appellant  that  the  evidence  does  not 
show  that  he  personally  broke  into  the  build  in  jcj.  As  we 
understand  the  argument,  it  is  claimed  that  it  is  incumbent 
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upon  the  State  to  show  which  individual  of  the  three  did 
the  hreaking.  This  would  be  impossible^  and  is  not  neces- 
sary. The  evidence  was  amply  sufficient  to  justify  the 
jury  in  finding  that  the  three  parties  in  the  store  were 
acting  together.  It  is  claimed  that  defendant  was  intox- 
icated, and  so  much  under  the  influence  of  liquor  as  to 
be  incapable  of  forming  an  intent.  There  is  evidence  tend- 
ing to  show  that,  the  day  and  evening  before  this  transac- 
tion, defendant,  with  others,  had  been  drinking  heavily. 
Defendant  claims  to  have  kept  count  of  the  number  of  drinks 
and  the  quantity  of  whisky  consumed,  until,  as  he  says, 
he  became  so  drunk  that  he  did  not  know  what  he  was 
doing.  But  a  witness  for  the  State  testifies  that  he  saw 
defendant  about  12  o'clock,  before  he  was  found  in  the 
store,  and  that  he  was  not  intoxicated  at  that  time.  He 
was  walking  from  one  counter  to  the  other,  when  Wenta 
fijrst  saw  him  in  the  store;  he  was  carrying  heavy  sacks 
of  sugar  and  other  things  to  the  door,  a  thing  he  could  not 
well  do,  if  he  was  so  much  intoxicated  as  claimed,  and  a 
very  rational  and  natural  thing  to  do^  if  the  breaking  was 
for  the  purpose  of  larceny ;  and  the  police  officers  say  that, 
when  they  came,  and  when  he  was  at  the  police  station, 
soon  after,  he  was  not  intoxicated.  There  was  a  conflict 
in  the  evidence,  and  this  is  really  about  the  only  conflict 
in  the  evidence  in  the  case.  It  was  a  question  for  the  jury. 
The  defendant  interposes  a  unique  defense,  which  may 
have  been  regarded  by  the  jury  as  unusual  and  somewhat 
suspicious.  The  contention  is,,  in  brief,  that  because  be- 
fore that,  he  had  money,  which  was  known  to  the  two 
other  parties,  and  had  none  when  arrested,  he  was  robbed 
of  it  by  the  other  two  when  he  wai»  drunk,  and  that  the 
other  two  broke  into  the  store,  and  took  defendant  into 
the  store,  where  the  lighta  were  shining,  in  order  to  rob 
him  in  the  store.  He  says  he  became  acquainted  ^\ith  two 
men  who  were  working  on  the  same  job  in  July;  that  he 
met  them  a  few  times,,  and  had  a  few  drinks  with  them: 
that,  on  Saturday  evening,  August  7th,  he  met  them  at 
a  pool  hall,  and  they  played  some  pool,  and  went  out  and 
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played  cards  for  three  or  four  hours.  The  abstract  and 
evidence  show  this  to  have  been  on  August  7th,  but  the 
argument  is  that  it  was  the  evening  before  the  burglary. 
He  says  he  won  at  cards  |30,  and  that  he  had  |75  of  his 
earnings  that  he  had  collected  prior  thereto;  that  he  was 
ahead  of  the  game,  and  that,  when  they  quit,  he  loaned  the 
other  two  $5,00  apiece,  and  gave  four  others  fl.OO  apiece, 
and  paid  another  party  |2.50;  that  then  they  had  some 
drinks,  and  got  into  a  crap  game;  that,  later  in  the 
evening,  the  two  men  drank  with  him,  and  they  all  put  in 
together  and  bought  two  quarts  of  whisky,  for  |12  a  quart, 
and  went  into  a  back  lot,  in  an  old  dray  wagon,  and  sat 
down  and  drank;  and  that  the  boys  were  tilling  toasts, 
and  taking  good  shots  out  of  the  bottle,  and*  he  got  too 
much,  and  that  is  all  he  remembers.  He  says  that,  when 
he  was  taken  to  the  police  station,  early  Sunday  morning, 
he  had  been  considerably  beaten  up,  and  that  his  clothes 
were  torn,  and  his  money  gone.  He  says  he  does  not  know 
who  beat  him  up;  has  no  remembrance  of  being  in 
Simonoflf's  store;  does  not  know  how  he  got  into  the  store. 
According  to  the  State's  witnesses,  defendant  was  not  as 
badly  beaten  up  as  he  claims  to  have  been.  It  is  thought 
by  defendant  that  a  person  would  not  be  likely  to  be  in 
tiie  store  committing  a  burglary,  with  the  lights  shining. 
Possibly  this  would  not  be  the  usual  way ;  but  it  might  be 
necessary  to  have  some  light,  either  by  a  flashlight  or  other- 
wise, to  sort  out  the  things  they  wanted,  and  get  them 
near  the  door  to  take  away.  The  very  boldness  of  the  thing 
may  have  been  thought  by  the  defendant  and  the  others 
to  be  likely  to  allay  suspicion.  It  was  nearly  daylight.  It 
occurs  to  us  that  it  would  be  equally  or  more  improbable 
that  the  other  two  would  carry  defendant  into  the  lighted 
store  room,  for  the  purpose  of  robbing  him,,  with  the  lights 
shining,  rather  than  to  take  him  down  a  dark  alley.  But 
there  is  no  evidence  that  he  was  so  taken  into  the  store, 
and  there  is  no  evidence  that  he  was  robbed  of  his  money. 
Counsel  for  defendant  argue  that  the  fact  he  was  "beaten 
up,"  and  the  money  gone,  shows  that  he  was  roblied;  but, 
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according  to  his  own  story,  he  had  been  drinking  and  gam- 
blingy  and  was  giving  away  his  money  to  several  others,  and 
spending  it  for  high-priced  whisky.  The  evidence  as  to 
what  he  said  and  did,  when  he  was  first  seen  in  the  store, 
indicates  that  he  and  the  other  two  had  broken  and  entered 
the  store  for  the  purpose  of  larceny.  Clearly,  it  was  a 
question  for  the  jury,  and  their  verdict  has  ample  support 
in  the  testimony.    The  judgment  is — Affirmed. 

Weaver,  O.  J.,  Ladd  and  Evans,  JJ.,,  concur. 

Salinger,  J.  (dissenti&g).  Judge  Anderson  heard  part 
of  the  evidence.  Judge  Sears  read  what  Judge  Anderson 
had  heard,  and  heard  the  rest.  The  retirement  of  Judge 
Anderson  was  due  to  illness,  and  no  one  is  to  blame  for 
the  conditions  that  brought  Judge  Sears  into  the  case. 
The  ordinary  course,  if  judge  or  juror  became  too  sick  to 
go  on  with  a  case  partly  tried,  is  to  deal  with  the  case  as 
one  of  mistrial,  and  to  order  a  new  trial,  or  possibly  a 
continuance.  My  understanding  is  that,  if  defendant  had 
objected  to  the  exchange  of  judges,  and  had  been  overruled, 
it  would  be  conceded  that  that  would  have  been  error. 
But  here  it  may  well  be  claimed  that  defendant  consented. 
If  he  did  this,  he  waived  the  objection  he  now  makes,  if  he 
could  waive  it.  I  dissent  because  of  opinion  that  he  could 
not  consent  to  the  trial  of  a  charge  of  felony  by  a  judge 
who  had  heard  part  of  the  evidence  only.  One  argument 
here  is  that  defendant  cannot  consent  and  speculate;  that 
he  cannot  put  himself  where  he  will  be  satisfied  \\ith  his 
agre^nent  if  acquitted,  and  nullify  such  agreement  if  con- 
victed. But  the  same  argument  can  be  as  well  made  as 
to  a  consent  to  try  a  felony  charge  to  a  jury  of  less  than 
12.  And  we  have  held  that  a  jury  of  12  cannot  be  waived^ 
in  a  felony  trial.  The  reason  for  such  holding  is  bottomed 
on  public  policy.  An  individual  cannot  set  aside  regula- 
tions that  protect  against  unjustified  conviction  of  grave 
crimes.  He  may  not  care  whether^  though  innocent,  he 
be  convicted.     But  the  State  does  care.     And  it  will  not 
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permit  him  to  consent  to  anything  which  will  make  it 
less  certain  that  no  one  not  duly  proved  gnilty  will  be 
found  guilty.  He  cannot  effectively  consent  to  a  jury  of 
less  than  12  because  the  requirement  of  12  is  a  safeguard, 
or  deemed  to  be  a  saf^uard,  against  unwarranted  convic- 
tion. For  6  or  11  might  convict,  while,  on  a  fuller  jury, 
those  6  or  11  could  not  obtain  a  conviction.  Suppose  12 
jurors  heard  part  of  the  evidence,  and  one  then  became 
too  sick  to  serve,  would  we,  on  conviction,  sustain  on  con- 
sent that  another  who  had  read  the  evidence  already  heard 
should  take  the  place  of  the  sick  juror?  Why  does  not 
the  illustration  hold  good?  The  Supreme  Court  vnW  not 
interfere  with  the  verdict  of  conviction  where  the  evidence 
is  in  conflict,  especially  if  the  trial  judge  declines  to  inter- 
fere. This  refusal  is  weighty,-  because  the  trial  judge  is 
a  "thirteenth  juror,"  and  this  court  is  not  a  juror  at  all. 
This  means  the  trial  judge  has  a  power  of  review  greater 
than  that  of  the  appellate  court,  because  he  has  seen  and 
heard  the  witnesses.  Ck)nviction8  may  be  first  passed  up- 
on by  one  who  has  that  advantage.  If  the  exchange  here  is 
upheld  because  of  consent,  we  sanction  the  waiver  of  a 
protection  against  improper  convictions — a  protection 
demanded  by  public  policy.  And  it  is  no  answer  that  the 
defendant  can  appeal.  As  already  indicated,^  on  the 
appeal  he  cannot  have  the  review  permitted  the  trial 
court.  And  were  it  not  for  an  express  statute,  he  could  not 
have  his  evidence  certified  by  either  judge;  for,  neither  hav- 
ing heard  all  the  evidence,  neither  could  certify  that  the 
transcript  contained  the  total  evidence.  The  very  fact  that 
it  was  found  necessary  to  enact  a  statute  to  meet  this  situa- 
tion is  surely  highly  significant.  So  is  the  fact  that  univer- 
sally it  has  been  held  there  must  be  a  new  trial  ordered, 
if  the  judge  die  or  become  incapacitated  during  the  trial, 
or  even  if  this  happens  before  the  evidence  has  been 
certified. 

If  the  majority  opinion  be  followed  tx)  its  logical  end, 
we  would  be  compelled  to  sustain  a  conviction  if,  in  dis- 
regard of  the  policy  of  all  English-speaking  peoples,  the 
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jury  was  told,  on  consent  of  defendant,  that  the  acensed 
should  be  found  guilty  unless  he  had  proved  that  he  was 
innocent. 

For  the  reasons  stated,  1  would  reverse. 


State  op  Iowa,  Appellee,  v.  John  Monroe,  Appellant,  et  al. 

LABOENY:  Value.  The  amount  paid  for  an  article  is  competent 
evidence  of  its  value,  and  the  owner  is  a  competent  witness  to 
so  testify.  So  held  where  a  new  article  had  been  purchased  two 
days  prior  to  the  theft 

Appeal  from.  Woodbury  District  Court, — J.  W.  Anderson, 

Judge. 

November  1,  1920. 

The  defendant  John  Monroe  was  indicted  jointly  with 
another  for  grand  larceny^  in  that  they  jointly  Htole  a 
suit  of  clothes,  of  the  value  of  f50.  The  defendant  John 
Monroe  has  appealed. — Affirmed. 

C.  R.  Metcalfe^  for  appellant. 

O.  T,  Naglestad  and  0.  D.  Nickle,  for  appellee. 

Evans,  J. — The  offense  charged  was  alleged  to  have 
been  committed  at  Sioux  City.  The  defendant  and  another, 
acting  jointly,  took  and  carried  away  a  jiackage  from  the 
automobile  of  another.  This  package  contained  a  suit  of 
clothes.  The  act  of  taking  was  witnessed  by  an  officer, 
who  pursued  the  parties  and  arrested  them  while  the  pack- 
age was  in  their  possession.  The  defendant  was  a  witness 
in  his  own  behalf,  and  admitted  the  taking  of  the  package. 
His  plea  of  excuse  was  that  he  was  hungry,  and  that  he 
had  hoped  that  the  package  contained  food.     He  was  17 
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years  of  age,  and  his  home  was  in  Kansas  City.  The  main 
contention  made  in  his  behalf  was  that  he  had  no  intention 
to  steal  clothing,  but  to  take  food  only,  to  satisfy  his 
hunger.  Why  the  defendant  should  have  mistaken  a  suit 
of  clothes  for  a  means  to  satisfy  his  hunger  is  not  explained. 
Nor  is  there  any  attempt  to  deny  an  intent  to  steal,  on 
the  part  of  the  defendant.  Disappointment  in  the  result 
is  all  that  is  pleaded  in  his  behalf. 

One  error  assigned  is  that  there  was  no  competent 
evidence  that  the  value  of  the  clothes  exceeded  ?20.  The 
owner  of  the  suit  testified  that  he  had  purchased  the  same 
two  days  before,  and  had  paid  |50  therefor,  and  that  he 
had  worn  the  same  one  day  only.  This  witness.,  therefore, 
fixed  the  value  of  the  suit  at  f^O.  As  against  this,  the 
defendant  introduced  as  a  witness  a  secondhand  dealer, 
who  testified  that  a  secondhand  suit  of  that  kind  was 
worth  only  flO  or  $12,  this  being  the  amount  that  he.  as 
a  secondhand  dealer,  would  pay  therefor.  The  jury  was 
amply  warranted  in  finding  the  higher  value,  as  testified 
to  by  the  owner  of  the  suit.  There  is  no  merit  in  the  claim 
of  the  appellant  that  the  o\\Tier  of  the  suit  was  not  a  com- 
petent witness  of  value;  nor  is  there  any  merit  in  the 
claim  that  the  atnount  paid  for  the  suit  is  no  evidence  of 
the  market  value  thereof.  This  is  the  principal  contention 
presented  by  appellant.  We  find  no  error  on  the  part  of 
the  court  in  alleged  remarks  made  by  the  court  in  ruling 
upon  evidence. 

The  defendant  was  committed  to  the  industrial  school 
at  Eldora.  This  was  the  appropriate  judgment,  in  view 
of  his  age.  We  find  no  error  in  the  record,  and  the  judg- 
ment is — Affirmed.    . 

Weaver^  C.  J.,  Preston  and  Salinger^  JJ.,  concur. 
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Beatrice  Whalen^  Appellant,  v.  Hyman  BRODKEY'et  al., 

Appellees. 

UTEW  TRIAL:  Beluctance  to  Beverse  Order.  An  order  for  a  new 
trial,  on  the  ground  that  the  defeated  party  has  not  had  a  fair 
trial,  will  seldom  be  interfered  with  by  the  appellate  court. 

Appeal  from  Woodbtiry  DistHct  Court. — Georob  Jepson, 

Judge. 

November  1,  1920. 

Appeal  from  an  order  granting  a  new  trial. — Affirmed, 

Shull,  Chll,  Sammis  d  Stilwill,  for  appellant. 

Free^  Ooltz  d  PickuSy  for  appellees. 

Evans,  J. — The  plaintiff  brought  her  action  for  damages 
for  alleged  conversion  of  a  diamond  ring.  Tlie  defendants 
were  pawnbrokers,  and  purchased  a  diamond  ring  from 
one  Schommer.  The  plaintiff  alleged  that  the  ring  was 
stolen  from  her  by  Slattery,  alias  Schommer.  The  disputed 
points  in  the  evidence  were  the  identity  of  Schommer,  the 
identity  of  the  ring,  and  the  value  thereof.  There  was  a 
verdict  for  the  plaintiff.  Thereafter,  the  trial  court  sus- 
tained a  motion  for  a  new  trial,  on  the  ground  that  the 
defendants  had  not  had  a  fair  trial.  This  appeal  by  plain- 
tiff is  from  such  order.  It  is  urged  that  the  action  of  the 
trial  court  was  an  abuse  of  discretion.  We  are  at  all  times 
reluctant  to  reverse  an  order .  granting  a  new  trial.  The 
boundary  line  of  discretion  of  the  lower  court  is  not  very 
distinctly  marked.  The  evidence  in  this  case  w^as  circum- 
stantial.     Some    evidence    of    doubtful    competency    was 
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received.  The  verdict  of  the  jury  was  equal  in  amount  to 
the  maximum  guess  of  value.  It  was  double  the  amount 
of  the  original  cost  of  plaintiff's  ring,  and  three  times  the 
amount  received  by  defendant  therefor.  This  fact  was  by 
no  means  controlling  on  the  question  of  a  new  trial,  but 
was  entitled  to  consideration  by  the  trial  court,  in  connec- 
tion with  all  the  circumstances  of  the  trial.  The  appellant 
urges  upon  our  attention  certain  allied  facts  outside  of 
the  record,  to  the  effect  that  the  trial  court  considered  in- 
formation received  by  him  after  the  verdict.  The  record 
discloses  nothing  of  such  kind.  Needless  to  say  tliat  we 
can  give  no  consideration  to  sudi  alleged  fact.  Nor  are 
we  able  to  say  upon  this  record  tliat  there  was  an  abuse 
of  discretion.  The  order  granting  a  new  trial  is,  therefore, 
— Affirmed. 

Weaver,  C.  J,,  Preston  and  Salinger,  J  J.,  concur. 


Ira    W.    Blough,    Administrator,    Appellant,    v.    Chicago 
Great  Western  Railroad  Company  et  al.,  Appellees. 

KUISANOE:  Nonattractlve  Nuisance — Artificial  Pand.  An  ordi- 
nary pond  of  water,  unguarded  and  unfenced,  within  the  cor- 
porate limits  of  a  city,  and  entirely  within  a  railway' right  of 
way,  and  formed  by  natural  drainage  from  surrounding  land, 
which  settled  into  a  barrow  pit,  and  around  which  children 
habitually  played,  is  not  an  attractfve  nuisance,  in  such  sense 
as  to  render  the  railway  company  liable  in  damages  because  an 
immature  child  met  death  by  falling  therein. 

Appeal   from   Black    Hawk    District    Court. — George    W. 

Dunham,  Judge. 

November  16,  1920. 

Action  for  damages  consequent  upon  the  drowning  of 
Velma  Leona  Gregson,  resulted  in  a  directed  verdict  for 
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defendant    and    judgment    thereon.      Plaintiff    appealR. — 
Affirmed, 

J.  C.  Bceniy  and  H,  E,  Tiillar,  for  appellant. 

Carr,  Carr  d  Cox,  and  James  G.  Clark,  for  appellees. 

w 

Ladd^  J. — Shortly  after  2  o'clock  in  the  afternoon  of 
March  29,  1919,  Velma  Leona  Gregson,  aged  5  years,  wan- 
dered from  home,  and  was  drowned  in  a  pond  or  barrow 
pit  situated  entirely  in  the  right  of  way  of  the  Chicago 
Great  Western  Ballroad  Company,  and  within  the  corpo- 
rate limits  of  the  city  of  Waterloo.  This  pond  is  said  by 
witnesses  called  by  plaintiff  to  have  been  from  200  to  300 
feet  long,  3  to  4  feet  deep,  and  9  to  12  feet  wide,  with  steep 
banks  on  the  side  opposite  the  railroad.  A  ten-inch  tile 
drains  about  40  or  50  acres  of  land,  including  a  cemetery, 
down  the  hillside  into  the  west  end  of  this  pond.  A  con- 
siderably traveled  pathway  extends  from  this  drain  around 
the  end  onto  the  railroad.  The  surrounding  land  is  low. 
There  is  a  natural  drainage  from  tlie  pond  under  the  rail- 
road bridge  close  to  it,  and  on  to  Black  Hawk  Creek,  about 
75  yards  distant^  through  a  ditch  about  a  foot  wide  and  a 
few  inches  deep.  Another  company  had  built  a  dam  in  this 
creek.  The  surface  water  of  the  pond  is  about  8  inches 
higher  than  that  of  the  creek,  and,  but  for  the  tile  drain, 
the  water  might  be  carried  from  the  pond  within  a  few 
inches  of  the  bottom.  According  to  an  engineer,  the 
botto.m  of  the  pond  was  but  5  or  6  inches  below  the  outlet, 
and  the  fall  from  the  bottom  of  the  barrow  pit  to  the 
bridge,  (5  inches,  and  a  foot  from  there  to  the  bottom  of  the 
creek.  The  nearest  city  street  is  about  05  feet  from  the 
mouth  of  the  drain,  and  it  is  three  blocks  distant  from  the 
paving.  There  was  no  fence  or  other  guard  about  the  pond. 
Children  habitually  played  about  the  pond.  At  the  time 
in  question,  the  water  overran  the  path. 

Such  were  the  facts  on  which  the  trial  court  based  its 
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denial  of  recovery.  The  doctrine  of  the  so-called  turn- 
table cases  is  relied  on  to  reverse  this  ruling.  See  Edging- 
ton  V.  Burlington^  C.  R,  &  N.  R.  Co.,  116  Iowa  410.  We 
do  not  regard  it  as  applicable.  It  may  be  conceded  that 
the  pond  was  attractive  to  children.  So  are  all  bodies  of 
water.  The  trouble  with  the  case  is  that  there  was  nothing 
about  this  pond  to  render  it  more  attractive  or  to  enhance 
the  danger  over  the  attractions  or  dangers  of  natural  bodies 
or  streams  of  water,  such  lakes,  ponds,  and  streams  being 
scattered  over  the  country  nearly  everywhere.  Counsel 
have  not  cited,  nor  have  we  been  able  to  find.,  any  author- 
ity for  adjudging  a  landowner  responsible  for  loss  of  the 
life  of  a  child  from  drowning  in  a  natural  pond,  lake,  or 
stream  situated  on  his  lot  or  tract  of  land,  or  in  an  aii;ifi- 
cial  pond  or  stream  therein  existing,  like  those  created  in 
the  course  of  nature.  In  Price  i?.  Atchison  Water  Co,, 
58  Kan.  551  (62  Am.  St.  625),  the  defendant  company  main- 
tained two  water  reservoirs  on  its  premises  in  the  immedi- 
ate proximity  of  the  residence  part  of  the  city  of  Atchison, 
one  having  a  capacity  of  1,100,000  gallons,  and  the  other 
about  3,000,000  gallons.  The  smaller  one  was  used  as  a 
settling  basin  into  which  the  water  was  pumped,  and  from 
which  it  was  discharged  into  the  larger  reservoir  through 
a  pipe.  The  opening  of  this  pipe  into  the  larger  basin  was 
covered  with  an  apron  made  of  lumber,  and  designed  to 
protect  the  walls  of  the  reservoir.  It  was  partially  buoyed 
by  the  water,  and  rose  and  fell  as  the  water  supply  in- 
creased or  diminished.  For  4  feet  from  the  top.  the  walls 
of  the  smaller  reservoir  were  perpendicular,  and  thence 
Ranted  to  the  bottom,  its  basin  being  about  10  feet  in  depth 
at  the  deepest  part.  The  walls  of  the  larger  reservoir 
slanted  at  an  angle  of  about  45  degrees,  and  its  basin  had 
a  depth,  at  its  lowest  part,  of  about  1 5  feet.  It  would  have 
been  difficult,  if  not  impossible,  for  a  person  falling  into 
the  larger  basin  to  get  out  unaided,  on  account  of  the  steep- 
ness of  the  walls.  These  reservoirs  were  shown  to  have 
been  attractive  to  children,  for  the  purpose  of  fishing  and 
other  sports.    Though  the  ground  was  fenced,  the  children 
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gained  ready  access  over  the  stiles,  as  their  were  permitted 
to  do.  One  of  the  sons  of  plaintiff,  11  years  of  age,  ventured 
upon  the  apron  above  described,  for  the  purpose  of  cross- 
ing from  one  part  of  the  reservoir  wall  to  another.  The 
end  which  projected  out  upon  the  water  sank,  precipitat- 
ing him  into  the  basin,  and  he  was  drowned.  Plaintiffs 
were  adjudged  entitled  to  recover,,  and  rightly  so,  because 
of  the  entirely  artificial  character  of  the  receptacle,  with 
the  apron  and  its  motion  rendering  the  place  peculiarly  at- 
tractive. In  City  of  Kansas  City  v.  Siese,  71  Kan.  283  (80 
Pac.  626  )y  a  pond  had  been  formed  by  placing  a  fill  in  the 
street  across  a  deep  ravine.  An  alley  of  the  city  crossed 
this  pond.  A  sewer  was  placed  in  the  alley  by  the  city, 
and  a  sewer  was  built  over  and  across  the  pond,  resting 
in  a  trough,  supported  by  piling*  This  sort  of  viaduct  was 
attractive  and  alluring  to  boys,  who  for  a  long  time  had 
resorted  to  the  place,  and  climbing  along  this  pipe  and 
trough,  jumped  into  the  water  below.  The  artificial  i&tnic- 
ture  built  over  the  pond  was  the  most  attractive  feature 
of  the  place,  and  recovery  was  approved;  though  one  of 
the  judges  dissented.  These. cases,  as  explained  by  John- 
son, C.  J.,  in  Tavis  v.  City  of  Kansas  City,  89  Kan.  5d7, 
are  not  out  of  harmony  with  the  rule  as  applied  to  natural 
bodies  of  water.  In  City  of  Pekin  v.  McMahon,  154  III. 
141  (46  Am.  St.  114),  it  appears  that  the  city  owned  4  lots 
in  a  certain  block,  bounded  on  the  west  and  south  by  public 
streets,  and  on  the  north  by  an  alley.  These  lots  were  in  a 
thickly  settled  part  of  the  city.  Gravel  had  been  excavated 
therefrom,  about  200  feet  long  and  100  feet  wide,  lea^aug 
the  banks  steep ;  and  there  was  a  triangular  tract  to  the 
north.  Water  had  accumulated  to  the  depth  of  14  feet. 
The  fence  around  the  property  was  out  of  repair,  and  was 
open  for  SO  feet  at  one  place  and  40  feet  at  another,  through 
which  teams  were  driven.  Xumerous  logsJand  planks  were 
floating  on  the  water,  on  which  the  boys  had  been  in  the 
habit  of  playing,  as  the  defendant  well  knew.  The  decedent, 
a  boy  of  8  years,  so  playing,  stepped  upon  a  log  in  the  water, 
and.it  rolled  over,  and  threw  him  into  the  pond,  In  con* 
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sequence  of  which  he  lost  his  life.    The  court,  in  upholding 
recovery,  observed  that: 

"The  place  where  he  was  seen  playing  in  the  water  was 
only  a  few  feet  from  this  opening  on  the  public  alley.  The 
love  of  motion,  which  attracts  a  child  to  play  upon  a  re- 
volving turntable,,  will  also  attract  him  to  experiment  with 
a  floating  plank  or  log  which  he  finds  in  a  pond  within  his 
easy  reach.^' 

In  Brinkley  Car  Co.  v.  Cooper,  60  Ark.  545  (46  Am.  St. 
216),  boiling  water  was  let  from  a  boiler  into  a  pit,  forming 
a  pool  on  its  premises  about  60  feet  distant  from  its  mill, 
and  300  feet  from  the  nearest  street,  and  in  it  defendant 
deposited  pieces  of  bark  from  logs  or  timber  brought  to  its 
yards,  and  these  congregated  and  floated  on  the  water  so 
thickly  that  persons  approaching  or  passing  could  not  see 
the  top  of  the  boiling  water ;  and,  of  course,  defendant  was 
held  responsible  for  the  dangerous  trap  set  in  its  premises. 

These  decisions  are  frequently  pointed  out  as  being  in 
conflict  with  the  general  current  of  authority  denying  lia- 
bility for  injuries  suffered  by  children  from  playing  about 
ordinary  ponds  or  streams.  An  analysis  of  them  indicates 
very  plainly  that  in  each  there  was  some  artificial  feature 
other  than  the  mere  water  and  its  location,  rendering  the 
place  peculiarly  dangerous  to  children, — the  floating  apron 
in  the  reservoir,  in  Price  v.  Atchison  Water  Co.,  supra;  the 
sewer  trough  on  piles,  in  City  of  Kansas  City  v.  Siese, 
supra;  the  floating  logs  and  planks,  in  City  of  Pehin  v.  Mo- 
Mahon,  supra;  and  the  bark  concealing  the  ^^^ater,.  in  Brink- 
ley  Car  Co.  V.  Cooper,  supra.  In  the  absence  of  anything 
indicating  something  done  by  the  landowner,  calculated  to 
render  the  pond  attractive  to  children, — ^something  more 
than  of  water  in  its  natural  state,  or  more  alluring  to 
danger  than  ordinarily  attends  playing  in  its  vicinity, — the 
doctrine  of  the^  turntable  cases  has  never  been,  and  ought 
not  to  be,  applied.  In  the  leading  case  of  Peters  v.  Bowman, 
115  Cal.  345  (56  Am.  St.  106),  the  grading  of  a  street  pre^ 
vented  the  flow  of  surface  water  from  defendant's  lot  in 
San  Francisco,  and  this  water,  being  >stopped,  formed  a  pond 
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in  the  rainy  season,  and  during  the  dry  season,  the  water 
would  disappear.  Boys  were  attracted  hy  the  water;  and 
decedent,  about  11  years  of  age,  while  floating  with  another 
boy  on  a  rudely  constructed  raft  of  railway  tieSj,  ran  along 
the  ties,  fell  off,  and  was  drowned.  In  the  course  of  his 
opinion,  McFarland,  J.,  observing  the  contention  of  ap- 
pellant that  the  reasoning  and  philosophy  of  the  turntable 
cases  applied,  declared  that: 

*^The  same  reasoning  does  not  apply  to  both  sets  of 
cases.  A  body  of  water,  either  standing,  as  in  ponds  and 
lakes,  or  running,  as  in  rivers  and  creeks,  or  ebbing  and 
flowing,  as  on  the  shores  of  seas  and  bays,  is  a  natural  ob* 
ject,  incident  to  all  countries  which  are  not  deserts.  Such 
a  body  of  water  may  be  found  in  or  close  to  nearly  every 
city  or  town  in  the  land;  the  danger  of  drowning  in  it  is 
an  apparent,  open  danger,  the  knowledge  of  which  is  com* 
mon  to  all;  and  there  is  no  just  view>  consistent  with 
recognized  rights  of  property  owners,  which  would  compel 
one  owning  land  upon  which  such  water,  or  part  of  it, 
stands  or  flows,  to  fill  it  up,  or  surround  it  with  an  im* 
penetrable  wall." 

Recovery  was  denied.  In  o^'er^uling  a  petition  for  re- 
hearing, the  court,  speaking  through  Beatty,  C.  J.,  handed 
down  a  very  illuminating  opinion,  from  which  we  quote : 

''A  turntable  is  not  only  a  danger  specially  created  by 
the  act  of  the  o\^Tier,  but  it  is  a  danger  of  a  different  kind 
to  those  which  exist  in  the  order  of  nature.  A  pond,  al- 
though artificially  created,  is  in  no  wise  different  from 
those  natural  ponds  and  streams  which  exist  eveiywhere, 
and  which  involve  the  same  dangers  and  present  the  same 
appearance  and  the  same  attractions  to  children.  A  turn- 
table can  be  rendered  absolutely  safe,  without  destroying 
or  materially  impairing  its  usefulness,  by  simply  locking  it. 
A  pond  cannot  be  rendered  inaccessible  to  boys  by  any 
ordinary  means.  Certainly.,  no  ordinary  fence  around  the 
lot  upon  which  a  pond  is  situated  would  answer  the  pur- 
pose; and,  therefore.,  to  make  it  safe,  it  must  either  be 
filled  or  drained,  or,  in  other  words,  destroyed.    But  ponds 
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are  always  useful,  and  often  necessaiy,  and,  where  they  do 
not  exist  naturally,  must  be  created,  in  order  to  store  water 
for  stock,  and  for  domestic  purposes,  irrijgation,  etc.  Are 
we  to  hold  that  every  owner  of  a  pond  or  reservoir  is  liable 
in  damages  for  any  child  that  comes  uninvited  upon  his 
premises  and  happens  to  fall  in  the  water  and  dro\ni?  If 
so,  then,  upon  the  same  principle,,  must  the  owner  of  a 
fruit  tree  be  held  liable  for  the  death  or  injury  of  a  child 
who,  attracted  by  the  fruit,  climbs  into  the  branches  and 
falls  out  But  this,  we  imagine,  is  an  absurdity,  for  which 
no  one  would  contend,  and  it  proves  that  the  rule  of  tlie 
turntable  cases  does  not  rest  upon  a  principle  so  broad 
and  of  such  rigid  application  as  counsel  supposes.  The 
owner  of  a  thing  dangerous  and  attractive  to  children  is  not 
always  and  universally  liable  for  an  injury  to  a  child 
tempted  by  the  attraction.  His  liability  bears  a  relation  to 
the  character  of  the  thing,  whether  natural  and  common 
or  artificial  and  uncommon,  to  the  comparative  ease  or 
difficulty  of  preventing  the  danger  without  destroying  or 
impairing  the  usefulness  of  the  thing,  and,  in  short,  to  the 
reasonableness  and  propriety  of  his  own  conduct,  in  view 
of  all  surrounding  circumstances  and  conditions.  As  to 
common  dangers,  existing  in  the  order  of  nature,  it  is  the 
duty  of  parents  to  guard  and  warn  their  children,,  and, 
failing  to  do  so,  they  should  not  expect  to  hold  others 
responsible  for  their  own  want  of  care.  But,  with  respect 
to  dangers  specially  created  by  the  act  of  the  owner,  novel 
in  character,  attractive  and  dangerous  to  children,  easily 
guarded  and  rendered  safe,  the  rule  is,  as  it  ought  to  be, 
different;  and  such  is  the  rule  of  the  turntable  cases,  of 
the  lumber-pile  cases,  and  others  of  a  similar  character." 

This  decision  is  quite  gene^lly  cited  with  approval, 
and  is  in  accordance  with  the  authorities  generally.  Char- 
voz  V.  Salt  Lake  City,  42  Utah  455  (45  L.  R.  A.  [N.  S.] 
652) ;  Thompson  v.  Illinois  Cent  R,  Co.,  105  Miss.  (536  (47 
L.  R.  A.  [X.  S.]  1101),  where  the  court  observed  that: 

'* Scattered  over  the  length  and  breadth  of  the  land  are 
innumerable  ponds  and  lakes,  artificial  and  natural;  and 
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occasionally  a  boy  or  man  loses  his  life  while  wading  or 
bathing  in  snch  body  of  water.  If,  bm  a  matter  of  law,,  the 
owners  of  fish  ponds,  mill  ponds,  gin  ponds,  and  other  arti- 
ficial bodies,  wherein  it  is  possible  that  boys  may  be 
drowned,  can  be  held  guilty  of  actionable  negligence  unless 
they  inclose  or  guard  same,  few  will  be  able  to  maintain 
these  utilities,  and  to  our  minds  an  intolerable  condition 
will  be  created." 

See  Oillespie  v.  McOotmn,  100  Pa.  St  144  (45  Am.  R. 
365) ;  SlUlivan  v.  Huidekoper,  27  App.  D.  C.  154  (5  L.  R.  A. 
[N.  S.]  263) ;  Stendal  v.  Boyd,  73  Minn.  53  (72  Am.  St. 
.597,  42  L.  R.  A.  288) ;  Klix  v.  Nienian,  68  Wis.  271  (60  Am. 
R.  854) ;  Richards  v.  Cotmell,  45  Neb,  467;  and  Barnhart  t?. 
Chicago,  M.  d  St  P.  R,  Co.,  89  Wash.  304  (154  Pac.  441), 
where  the  court  said  in  the  course  of  its  opinion : 

"The  question  here  presented  is  not  whether  the  owner 
of  property  may  be  liable:  (a)  By  reason  of  a  trap  or 
pitfall  upon  his  property  which  may  produce  the  death  or 
injury;  (b)  a  hidden  or  concealed  danger;  or  (c)  a  danger- 
ous agency  in  close  proximity  or  so  near  a  highway  that  in 
the  use  of  the  highway  an  accident  may  occur,^ — but  is 
whether  a  pond  of  water  is  a  dangerous  agency,  such  as 
will  subject  the  owner  of  the  property  to  liability  for  dam- 
ages for  the  death  of  a  child  of  tender  years,  attracted  to 
the  pond  for  the  purpose  of  play.  The  turntable  doctrine 
makes  the  owner  liable  because  the  dangerous  agency  was 
attractive  to  children  of  tender  years,  and  in  playing  about 
or  with  such  agency,  accident  or  injury  would  probably 
result.  That  a  pond  of  water  is  attractive  to  boys  for  the 
purposes  of  play,  swimming,  and  fisliing,  no  one  will  deny. 
But  its  being  an  attractive  agency  is  not  sufficient  to  sub- 
ject the  owner  to  liability.  It  must  be  an  agency  such  as 
is  likely  to  or  will  probably  result  in  injury  to  those  at- 
tracted to  it.  That  many  boys  every  year  lose  their  lives 
by  drowning  is  a  matter  of  common  knowledge.  But  the 
number  of  deaths  in  comparison  to  the  total  number  of 
boys  that  visit  ponds,  lakes,  or  streams  for  purposes  of 
play,  swimming,  and  fishing,  is  comparatively  small.     It 
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would  be  extending  the  doctiune  too  far  to  hold  that  a  pond 
of  water  is  an  attractive  nuisance,  and  therefore  comes 
within  the  turntable  cases." 

Most  of  the  decisions  are  collected  in  notes  to  the  above 
cases,  and  many  will  be  found  in  a  note  to  Wheeling  d  L.  E. 
R.  Co,  V,  Harvey,  19  L.  R.  A.  (N.  S.),  beginning  at  page  1143. 
As  the  pond  was  not  other  than  a  mere  barrow  pit,  common 
wherever  railroads  have  been  constructed,  without  charac- 
teristics different  from  natural  collections  of  water  in  small 
ponds,  and  without  additional  attraction  or  enhancement  of 
danger,  the  court  rightly  denied  recovery. — Affirmed. 

Weaver,  C.  J.,  Stevens  and  Arthur^  JJ.,  concur. 


Bowers  &  King,  Appellees,  v.  F.  A.  Roth,  Appellant. 

BBOKEBS:  Commlssioii  from  Both  Parties.  A  broker  (other  than 
a  mere  middleman  to  bring  two  parties  together)  who  is  the 
agent  of  both  vendor  and  vendee,  may  not  recover  compensa- 
tion of  either  party  unless  it  is  made  to  appear  that,  at  the  time 
of  the  transaction,  both  principals  had  full  knowledge  of  the 
broker's  dual  relation. 

Appeal  from  Poweshiek  District  Court, — H.  F.  Wagner, 

Judge. 

November  16,  1920. 

Original  action  upon  a  promissory  note  in  justice  of 
the  peace  court.  Judgment  for  plaintiff,  and  defendant 
appealed  to  the  district  court,  where  a  trial  was  had  to  a 
jury,  resulting  in  a  verdict  and  second  judgment  in  favor 
of  plaintiff.     Defendant  appeals. — Reversed, 

Frank  Bechly  and  M.  W,  Hyland,  for  appellant. 
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Boyd  d  Boyd,  for  appellee. 

Stevens,  J. — It  is  conceded  that  the  consideration  of 
the  note  was  services  rendered  to  defendant  in  a  real  estate 
transaction  ^vith  one  George  Owens.  It  is  further  admitted 
that  plaintiff  was  the  ^ent  of  both  the  defendant  and 
Owens^  and  that  the  latter  paid  the  agreed  commission. 
Defendant  alleged,  in  his  answer  to  plaintiff's  petition,  filed 
in  justice  of  the  peace  court,  that  plaintiff  represented 
Owens  without  his  knowledge,  and  also  that  neither  party 
knew  that  plaintiff  was  representing  the  other.  Owens  was 
called  as  a  witness  on  behalf  of  defendant,  and  was  asked 
to  state  whether  he  paid  plaintiff  a  commission  in  the  trans- 
action in  question.  Objections  to  this  and  other  questions 
seeking  to  show  that  plaintiff  represented  Owens  were 
sustained.  The  defendant  then  offered  to  prove  by  the 
witness  that  plaintiff  acted  as  agent  for  him  (witness),  and 
that,  at  the  time  of  the  transaction,  and  when  the  note  in 
duit  was  executed,  he  had  no  knowledge  that  plaintiff  was 
receiving  a  commission  from  the  defendant.  Objection  that 
this  testimony  was  incompetent,  immaterial,  and  irrelevant, 
and  did  not  tend  to  support  any  issue  in  the  case,  was.  sus- 
tained by  the  court.  Defendant  filed  a  motion  for  new 
trial,  upon  the  ground,  among  others,  that  the  verdict  of 
the  jury  was  not  sustained  by  the  evidence,  and  that  the 
court  committed  error  in  excluding  the  testimony  of  Owens. 

Contracts  by  which  real  estate  and  other  agents  agree 
and  seek  to  represent  and  receive  a  commission  from  both 
the  buyer  and  seller,  are  quite  uniformly  held  to  be  con- 
trary to  public  policy  and  good  morals,  and  a  recovery  will 
be  permitted  thereon  only  when  both  principals  are  shown 
to  have  had  knowledge  thereof.  Rasmussen  v,  Hansen,  176 
Iowa  26 ;  Rodenkirch  t?.  Layton,  189  Iowa  430 ;  Murphy  v. 
Albany  P,  Dcv.  Co.,  169  Iowa  551 ;  Lindt  v,  Schlitz  Brewing 
Co.,  113  Iowa  200;  Glenn  v.  Rice,  174  Cal.  269  (162  Pac. 
1020) ;  Hoffhines  v.  Tlwrson,  92  Kan.  605  (141  Pac.  253) ; 
Dennison  v.  Oault,  132  Mo.  App.  301  (111  S.  W.  844) ;  Bell 
V.  McOon/nell,  37  (Miio  St.  396  (41  Am.  Rep.  528) ;  Friar  v. 
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Smith,  120  Mich.  411  (79  X.  W.  633) ;  Sullivan  v.  Tufts, 
203  Mass.  155  (89  N.  E.  289) ;  Rice  t\  Wood,  113  Mass.  133 
(18  Am.  Rep.  459) ;  Hotvard  v.  Murphy,  70  N.  J.  L.  141  (56 
Atl.  143) ;  Campbell  v.  Baxter,  41  Neb.  729  (60  N.  W.  90) ; 
Green  v.  Southern  States  Lbr,  Co,,  141  Ala.  680  (37  So. 
670) ;  Chapman  v.  Currie,  51  Mo.  -4pp.  40. 

If,  therefore,  only  one  of  the  parties  knows  of  the  dual 
agency,  no  recovery  can  be  had  from  either.  Glenn  v.  Rice, 
and  other  cases  cited,  supra.  It  is  not  suficient  if  the  proof 
shows  only  that  the  defendant  knew  of  and  consented  to 
the  arrangement  by  which  the  agent  is  employed  to  repre- 
sent both  parties.  As  was  said  by  the  Supreme  Court  of 
California  in  Glenn  v.  Rice,  supra : 

"The  authorities,  with  practical  unanimity,  declare  that, 
if  an  agent  is  engaged  by  both  parties  to  eflfect  a  sale  of 
property  from  one  to  the  other,  or  an  exchange  between 
them,  not  as  a  mere  middleman  to  bring  them  together,  but 
actively,  in  inducing  each  to  make  the  trade,  he  cannot 
recover  compensation  from  either  party,  unless  botli  parties 
knew  of  the  double  agency  at  the  time  of  the  transaction. 
The  reason  for  the  rule  is  that  he  thereby  puts  himself  in 
a  position  where  his  duty  to  one  conflicts  with  his  duty  to 
the  other,,  where  his  own  interests  tempt  him  to  be  un- 
faithful to  both  principals,  a  position  which  is  against 
sound  public  policy  and  good  morals.  His  contract  for 
compensation  being  thus  tainted,  the  law  will  not  permit 
him  to  enforce  it  against  either  party.  It  is  no  answer  to 
this  objection  to  say  that  he  did,  in  the  particular  case,  act 
fairly  and  honorably  to  both.  The  inftrmity  of  his  contract 
does  not  arise  from  his  actual  conduct  in  the  given  case, 
but  from  the  policy  of  the  law,  which  will  not  allow  a  man 
to  gain  anything  from  a  relation  so  conducive  to  bad  faith 
and  double-dealing.  And  the  fact  that  the  parly  whom  he 
sues  was  aware  of  the  double  agency  and  of  the  payment, 
or  agreement  to  pay,  compensation  by  the  other  party,  and 
consented  thereto,  does  not  entitle  him  to  recover.  He 
must  show  knowledge  by  both  parties.  One  party  might 
willingly  consent,  believing  that  the  advantage  would  ac- 
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cnie  to  him,  to  the  detriment  of  the  other.  The  law  will 
not  tolerate  such  an  arrangements  except  with  the  knowl- 
edge and  consent  of  both,  and  will  enter  into  no  inquiry 
to  determine  whether  or  not  the  particular  negotiation  was 
fairly  conducted  by  the  agent.  It  leaves  him  as  it  finds 
him,  affording  him  no  relief." 

In  numerous  decisions  of  this  courts  we  have  emphat- 
ically declared  that  such  contracts  are  void,  unless  both 
parties  have  knowledge  thereof,  and  in  Rasmiisseti  v.  Han- 
sen, supra,  we  said : 

"The  rule  that  the  defendant  invokes  is  that  it  is  prima 
jade  contrary  to  public  policy  for  a  broker  to  act  as  agent 
for  both  vendor  and  purchaser  in  the  sale  of  property,  and 
that,  when  such  double  employment  is  shown,  the  agent  is 
not  entitled  to  recover  compensation  from  either  of  his 
principals,  without  proof  that  both  of  them  knew  of  the 
dual  capacity  in  which  he  acted,  and  consented  thereto. 
*  *  *  Meyer  v.  Eaiwhett,  43  Wis.  246;  Scrihtwr  v.  Collar, 
40  Mich.  375  (29  Am.  Rep.  541) ;  Leathers  v.  Can  field,  117 
Mich.  277  (45  L.  R.  A.  33) ;  Hohart  v.  Sherhimie,  66  Minn. 
171  (68  N.  W.  841) ;  Young  v.  Trainor,  158  111.  428  (42  N. 
E.  139) ;  Hannan  v/Prentis,  124  Mich.  417  (83  N.  W.  102). 
The  burden  was  on  the  defendant  to  show  this  double 
employment.  The  burden,  then,  would  be  on  the  plaintiff 
to  show  that  both  parties  knew,  and  consented  to  it.  We 
think  that  the  defendant  has  not  carried  his  burden  to  a 
successful  issue.  At  least,  there  was  a  question  for  the 
jury,  under  this  record,  touching  the  fact  relied  upon  to 
defeat  plaintiff  in  his  recovery." 

Counsel  for  appellee  cite  and  rely  upon  Morey  r.  Laird, 
108  Iowa  670;  Redmond  Bros.  r.  Henke,  137  Iowa  228; 
Lindt  V,  Schlitz  Brewing  Co.,  supra.  The  question  now 
before  us  was  not  involved  or  discussed  in  any  of  the  above 
cases,  all  of  which,  so  far  as  the  subject  is  given  considera- 
tion, recognize  the  general  rules  stated  above.  Without 
reference  to  who  had  the  burden  of  proof,  it  was  competent 
for  defendant  to  show  that  plaintiff  was  the  agent  of  Owens, 
as  well  as  himself,,  and  that  the  employment  by  the  latter 
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was  unknown  to  the  former.  The  court,  therefore,  should 
have  permitted  the  witness  to  answer  the  questions  pro- 
pounded, and  to  introduce  the  offered  testimony.  It  follows 
that  the  judgment  of  the  court  below  must  be  and  is — 
Reversed. 

Weaver,  C.  J.,  Ladd  and  Arthur,  JJ.,  concur. 


Margaret   Dixon,   Appellee,   v.    Northwestern   National 
Life  Insurance  Company,  Appellant. 

IN8UBANCE:  Failure  to  Attacli  Copy  of  Application.  A  misrepre- 
1  sentation  by  insured  of  his  age  is  not  provable,  when  neither 
the  application  (which  contains  the  misrepresentation)  nor  a 
copy  thereof  is  attached  to  the  policy,  whether  the  policy  be 
issued  by  a  domestic  or  a  foreign  company,  and  whether  the 
action  in  which  such  proof  is  sought  to  be  made  is  at  law  or 
in  equity.     (Sees.  1741,  1819,  Code,  1897.) 

OOBPOBATIOKS:     Bight  of  Foreign  Corporation.     Principle  reaf- 
.2    firmed  that  a  foreign  insurance  corporation  may  not  transact 
business  in  this  state  unless  with  the  consent  of  the  state,  and 
unless  compliance  is  had  with  the  laws  of  this  state. 

OOBPOBATIONS:     Foreign  Corporations — '*  Doing  Business  in  this 

3  State."  The  act  of  a  foreign  corporation  in  soliciting  insurance 
in  this  state,  of  a  citizen  of  this  state,  and  delivering  the  policy 
in  this  state,  constitutes  a  ''doing  (of)  business  In  this  state." 
(Sees.  1741,  1819,  Code,  1897.) 

IK8UBANCB:     Failure  to  Attach  Copy  of  Application.     Failure  to 

4  attach  an  application  for  insurance,  or  a  copy  thereof,  to  the 
policy,  works  no  invalidation  of  the  policy,  but  simply  prevents 
the  insurer  from  pleading,  proving,  or  disproving  such  applica- 
tion or  any  part  thereof,  when  the  same  bears  on  the  validity 
of  the  policy. 

INSTTBANCB:     Understating  Age — Amount  Becoverable.     The  pro^ 

5  vision  of  Sec.  1813,  Code,  1897,  as  amended  by  Ch.  348,  Sec.  11, 
38  G.  A.  (1919),  providing  that,  in  case  the  insured  has  under- 
stated his  age,  recovery  shall  be  limited  to  the  amount  which 
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the  premium  paid  would  have  purchased  at  the  correct  age, 
has  application  only  to  those  cases  wherein  the  fact  of  U7id€r- 
stating  the  age  is  legally  provable  by  the  insurer.  In  other 
words,  if  the  copy  of  the  application  containing  such  ''under- 
stating" of  age,  or  a  copy  thereof,  be  not  attached  to  the  policy, 
then  the  fact  of  such  ''understating"  of  age  is  not  legally  prov- 
able, and  Sec.  1818  has  no  application. 

Appeal  from  Story  Disttict  Court. — E.  M.  McCall,  Judge. 

NOVRMBER  16,  1920. 

The  opinion  states  the  case. — Affirmed, 

Nourse  d  Nourse  and  Harry  Langland,  for  appellant. 

Lee  d  Oarficld  and  C.  H.  Pauley,  for  appellee. 

Weaver,  C.  J. — That  the  appellant's  case  may  be  fairly 
stated,  we  quote  the  same  at  length  from  its  brief  filed  in 
this  court,  aK  follows : 

**This  is  an  action  upon  a  certificate  of 
1.  iNsuRiiNCE:       membership  issued  bv  a  mutual  aid  associa- 

fallure  to 

attach  copy       tion  to  plaintiff's  husband,  and  payable  to 

of   applica- 
tion, plaintilf  as  beneficiary. 

"The  petition  alleges  that,  on  the  21st 
day  of  November,,  1885,  the  Northwestern  Aid  Associat ibn 
of  Minneapolis,  Minnesota,  issued  to  J.  H.  Dixon  a  certifi- 
cate of  membership,  promising,  upon  the  death  of  insured 
iu  good  standing,  to  pay  to  his  wife,  the  plaintiff  in  this 
suit,  75  per  centum  of  the  net  proceeds  of  one  full  assess- 
ment at  schedule  rates,  upon  all  of  the  certificate  holders 
in  good  standing  in  the  association  at  the  date  of  the 
death  of  insui-ed,  not,  however,  to  exceed  $2,000.  That  the 
insured  paid  all  assessments  due  upon  said  certificate. 
That  the  assured  died  on  the  10th  day  of  August,  1918. 
That  the  defendant  (Northwestern  National  Life  Insur- 
ance Company),  under  some  arrangement,  the  exact  details 
of  which  are  unknown  to  the  plaintiff,  had  taken  over  the 
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insurance  of  the  Northwestern  Aid  Association,  and  as- 
sumed and  agreed  to  pay  the  full  sum  of  f2,000  upon  the 
certificate  of  that  association.  That  plaintiff  duly  notified 
defendant  of  the  death  of  insured  and  made  proof  thereof, 
but  that  defendant  had  refused  to  pay  the  said  certificate. 
The  petition  prayed  judgment  in  the  sum  of  J2,000  and 
costs. 

"The  answer  is  in  two  divisions  or  counts,  the  first  of 
which  admits  the  issuance  of  the  certificate  of  membership 
by  the  Northwestern  Aid  Association,  agreeing  to  pay 
75  per  centum  of  the  net  proceeds  of  one  full  assessment, 
not,  however,  exceeding  $2,000;  that  James  H.  Dixon,  the 
insured,  died  on  the  10th. day  of  August,  1918,  having  paid 
all  dues  required  by  the  certificate  of  membership;  and 
that  defendant  was  notified  thereof:  but  denies  that  satis- 
factory proof  of  death  was  furnislied,  and  denies  all  other 
allegations  of  the  petition. 

"The  second  division  of  the  answer  alleges  the  issuance 
of  tlie  certificate  of  membership  by  the  Northwestern  Aid 
Association,  and  avers  that,,  at  the  time  of  its  issuance,  the 
insured,  James  H.  Dixon,  in  his  application  for  said  cer- 
tificate, in  order  to  procure  said  insurance,  represented  that 
he  wafi  43  years  of  age  at  his  nearest  birthday,  when,  in 
truth  and  in  fact,  he  was  50  years  of  age,  instead  of  43. 
That  said  representation  was  not  only  made  in  the  applica- 
tion, but  also  by  the  acts  of  the  insured  during  all  the  time 
the  certificate  was  in  force,  in  that  he  (insured)  received 
the  contract  of  insurance  and  paid  the  premiums  thereon  to 
defendant  and  accepted  receipts  therefor,  well  knowing  at 
the  time  that  the  contract  of  insurance  was  issued  at  the 
age  of  43  years,  and  that  the  rate  of  premium  was  based 
upon  that  age,  when,  in  truth  and  in  fact,  insured  knew 
that  he  was  then  50  years  of  age„  and  that  the  preminms  at 
said  n^e  were  much  higher;  that  defendant  was,  during  all 
of  said  time,  ignorant  of  the  said  misrepresentation  of  in- 
sured as  to  his  a^^e.  That,  because  of  said  mistake  or  mis- 
statement of  age,  the  premium  charged  and  collected  upon 
'Said  certificate  during  all  the  time  it  was  in  force  was 
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only  the  premium  required,  charged,  and  collected  from 
persons  48  years  of  age,  a  premium  far  less  than  the 
premium  required,  charged,  and  collected  from  persons 
50  years  of  age.  That  the  Northwestern  Aid  Association 
and  the  defendant  irere  both  corporations  organized  under 
the  laws  of  the  state  of  Minnesota,  with  their  principal 
places  of  business  at  Minneapolis  in  said  state,  and  that 
said  certificate  of  membership  was  issued  at  and  from  the 
office  of  the  Northwestern  Mutual  Aid  Association  in  Min- 
neapolis, and  was  intended  to  be  performed  and,  in  so  far 
as  performed,  it  was  performed  in  the  city  of  Minneapolis 
in  the  state  of  Minnesota,  and  was  to  all  intents  and 
purposes^  a  Minnesota  contract.  That  neither  the  applica- 
tion in  which  said  misrepresentation  was  made  nor  a  copy 
thereof  was  attached  to  the  certificate  of  membership;  and 
that  there  was  no  requirement  of  the  laws  of  Minnesota 
that  such  application  or  a  copy  thereof  should  be  so  at- 
tached, in  order  to  be  available  in  a  suit  upon  the  certificate. 
That  it  is  provided  in  the  said  cfrtificate  that  all  statements 
made  in  the  application  for  membership  are  warranties, 
and,  upon  a  failure  thereof,  the  certificate  of  membership 
shall  be  void.  That,  since  the  death  of  insured  and  the 
discovery  of  the  mistake,  defendant,  notwithstanding  the 
provisions  of  the  c<mtract  of  insurance  and  its  avoidance 
under  said  warranty,  has  offered  to  pay  to  the  plaintiff  or 
the  person  or  persons  rightfully  entitled  thereto,  and  is 
now  and  at  all  times  has  been  ready  and  willing  to  pay  the 
amount  of  insurance  the  premium  actually  paid  by  insured 
would  buy  at  his  correct  age,  which  amount  could  not  be 
determined  without  a  reformation  of  the  contract  of  insur- 
ance as  to  the  insured's  age  at  the  time  of  the  issuance  of 
the  certificate,  and  an  accounting  as  to  the  amount  of 
insurance  the  premium  actually  paid  would  purchase  at 
such  true  age  of  insured. 

"Upon  said  second  count,  defendant  prays  the  court  to 
determine  the  date  of  the  birth  of  insured,  his  true  age  at 
the  time  the  certificate  of  membershix)  was  issued  to  him, 
and  that  said  certificate  of  membership  be  reformed  in  that 
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respect,  and  that  an  accounting  be  had  of  the  amount  of 
insurance  that  the  premiums  actually  paid  by  insured 
would  purchase  at  his  true  age,  and  for  general  equitable 
relief. 

"Upon  the  filing  of  this  answer,  defendant  moved  to 
transfer  the  case  to  equity  for  the  trial  of  the  equitable 
issues  so  raised,  which  motion  was,  by  consent,  sustained. 
Whereupon,  the  plaintiff  filed  a  general  equitable  demurrer 
to  the  second  division  of  defendant's  answer,  based  upon 
the  ground  that  the  facts  stated  in  said  second  division  of 
defendant's  answer  do  not  entitle  defendant  to  the  relief 
demanded. 

"This  demurrer,  upon  its  hearing,  was  sustained  by  the 
court,  to  which  defendant  duly  excepted,  and  elected  to 
stand  upon  the  second  count  or  division  of  its  answer,  and 
brought  this  appeal." 

Further  statement  is  unnecessary,  except  to  say  that  the 
certificate  issued  to  the  insured,  upon  which  this  action  is 
brought,  makes  reference  to  an  alleged  application  thi?refor, 
in  words  as  follows  : 

"The  application  made  by  the  holder  hereof,  and  on  faith 
of  which  this  certificate  is  issued,  constitute  the  basis  of 
the  contract  between  the  parties  hereto ;  the  answers  to  the 
question  therein  are  warranties;  and  said  application  and 
every  part  thereof  is  hereby  made  a  part  of  this  certificate, 
to  the  same  extent  and  with  the  same  effect  as  though  it 
were  set  out  herein;  and,  on  failure  of  any  of  the  warranties 
therein  contained,  this  certificate  shall  be  void." 

The  propositions  upon  which  the  appellant  asks  a  re- 
versal of  the  trial  court's  ruling  on  the  demurrer,  though 
stated  in  various  forms,  are  readily  reducible  to  two. 
First :  That  the  contract  evidenced  by  the  policy  sued  upon 
is  a  Minnesota  contract,  and  is,  therefore,  not  subject  to  the 
provisions  of  the  Iowa  statute,  Code  Sections  1741  and  1819, 
which  provide  that  all  insurance  companies  organized  or 
doing  business  in  the  state  shall,  upon  the  issue  of  any 
policy,  attach  to  such  policy  or  indorse  thereon  a  true  copy 
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of  application  or  representations  of  the  assured  which,  by 
the  terms  of  the  policy,  are  made  a  part  thereof,  or  of  the 
contract  of  insurance,  or  referred  to  therein,  or  which  may 
in  any  manner  affect  the  validity  of  such  policy;  and  that 
any  company  or  asRocintion  failing  so  to  do  shall  be  for- 
ever precluded  from  pleadings  alleging,  or  proving  s\ich 
application  or  representations,  or  any  part  thereof,  in  any 
action  upon  said  policy.  Second:  That  the  trial  court 
erred  in  holding  that  such  statutory  provision  has  the  effect 
to  deprive  the  insurer  of  the  right  to  prove  the  fraudulent 
representations  of  aa  applicant  for  insurance  in  an 
equitable  demand  for  reformation  of  the  insurance  contract 
sued  upon,  or  to  prove  the  same  in  an  equitable  defense  to  an 
action  brought  to  recover  insurance  so  fraudulently 
procured. 

I.  Does  the  fact  that  the  insurance  company  is  organ- 
ized and  has  its  home  office  in  another  state  relieve  it  in 
any  degree  from  the  restrictions  imposed   by  the   Iowa 

statute,  when  sued  upon  a  policy  solicited 
2.  coRPOBA-  and  procured  by  its  agents  in  Iowa,  and 

rtght  of  delivered  by  it  to  the  insured  person  at  his 

foreign  cor-  •^  y^    * 

poration.  home  in  Iowa?     The  Iowa  statute,   Code 

Section  1819,  is,  by  its  express  words,  made 
to  apply  to  "all  life  insurance  companies  organized  or  doing 
business  in  this  state/'  No  foreign  insurance  company  or 
association  can  lawfully  do  business  in  Iowa,  except  with 
the  consent  of  the  latter;  and,  when  doing  business  here, 
such  company  or  association  is  bound  by  the  same  rules  and 
limitations  which  our  laws  prescribe  for  home  companies 
and  associations  engaged  in  like  or  similar  business. 
Weiditschka  t\  Supreme  Tent,  188  Iowa  183 ;  Nelaon  r.  Ned- 
erland  L,  Ins.  Co,,  110  Iowa  600,  604;  Stanhilher  v.  Mutual 
M.  Ins,  Co.,  76  Wis,  285  (45  N.  W.  221) :  American  Fid.  Co. 
V.  Bleakley,  157  Iowa  442 :  Code  of  Iowa,  Section  1 639.  This 
rule  is  too  well  settled  by  statute  and  by  precedent  to 
justify  further  consideration  at  this  time. 

In  soliciting  this  insurance  in  Iowa  from  a  resident  of 
Iowa,  and  in  delivering  its  policy  to  the  insured  at  his  home 
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in  Iowa,  it  was  doing  business  here^  within  the  meaning 

of  the  statute,  and  its  failure  to  attach  a 

8.  coBPOKA-  copy  of  the  application  to  such  policy  ex- 

foreign  cor-       poses  it,  wheu  sucd  in  Iowa,  to  the  same 

porations :  *^  '  ' 

''doing  bu8i-      restrictions   in    pleading    and   proring    its 
■tate."  defenses   which   would   be  applicable  were 

the  insurer  an  Iowa  corporation. 

With  this  question  settled  at  the  outset,  we  next  inquire 
what  these  restrictions  are.  Counsel  have  cited  us  to 
precedents  from  other  states,  few,  if  any,  of  which  are 
reaUy  in  point.  Most  of  them  are  decisions  under  statutes 
differing  very  materially  from  our  own.  Indeed,  none  of 
those  statutes  Is  as  broad  or  sweeping  in  its  terms  as  is 
ours.  What  our  statute  provides  is,  as  we  have  already 
noted,  that  an  insurer  who  neglects  to  comply  with  this 
provision  for  a  copy  of  the  application,  "shall  forever  be 
precluded  from  pleading,  alleging,,  or  proving  such  apx)lica- 
tion  or  representations,  or  any  part  thereof,  or  the  falsity 
thereof,  or  any  part  thereof,  in  any  action  upon  such 
policy." 

The  appellant  seeks,  by  its  answer  and  so-called  counter- 
claim, to  avoid  every  restriction  found  in  this  statute,  and 
proposes,  notwithstanding  the  law  forbidding  it,  not  only 
to  allege,  plead,  and  prove  the  existence  of  such  applica- 
tion, but  to  allege,  plead,  and  prove  its  falsity,  and  because 
thereof,  to  escape  performance  of  its  contract.  We  are  not 
concerned,  at  this  point,  with  the  wisdom  or  abstract  jus- 
tice of  the  provision.  Its  validity  is  unquestionable.  As 
has  been  said  by  this  court  on  other  occasions : 

"Foreign  insurance  companies  are  not  compelled  to  do 
business  in  this  state.  If  they  voluntarily  choose  to  do  so, 
however,  they  must  submit  to  such  conditions  and  restric- 
tions as  the  legislature  may  see  fit  to  impose.''  Nelson  t?. 
Nederland  L,  Ins.  Co.,  110  Iowa  004. 

The  requirement  that  their  policies  shall  have  copies  of 
the  applications  therefor  attached  or  indorsed  thereon  is 
not  a  burdensome  one;  and,  if  they  fail  to  obsen^e  such 


Nov.  1920]  Dixon  v.  Northwestern  N.  L.  Ins.  Co.  1275 

simple  regulation,  they  cannot  justly  complain  of  the  con- 
sequences which  the  statute  attaches  to  such  neglect.  In- 
deed, if  we  understand  their  argument,  counsel  for  appel- 
lant do  not  seriously  contest  this  conclusion,  so  long  as  the 
action  upon  the  policy  is  at  law,  but  they  advance  the 
theory  that,  by  the  expedient  of  raising  an  equitable  issue, 
the  statutory  provision  is  no  longer  applicable.  To  that 
theorv  of  the  law  we  now  turn  our  attention, 

II.  We  are  cited  to  no  statute  or  precedent  sustaining 
the  idea  that  an  insurer  which  is  being  sued  upon  a  policy 
to  which  it  has  neglected  to  attach  a  copy  of  the  application, 
may  plead  and  prove  fraud  or  misrepresentation  in  such 
application  in  spite  of  the  statutory  prohibition  thereof,  if 
only  it  couples  with  such  defense  a  prayer  for  equitable 
relief  by  reformation  of  the  contract.  Under  our  statute, 
the  insurer  is  forever  precluded  from  alleging,,  pleading,  or 
proving  such  claimed  fraud  or  misrepresentation  in  any  suit 
upon  the  policy.  Sunely,  this  is  an  "action  upon  the  pol- 
icy," and  none  the  less  such  whether  the  issue  joined  be 
legal  or  equitable.  This  very  obvious  suggestion  is  sought 
to  be  avoided  by  saying  that  the  so-called  equitable  issue  is 
raised  by  the  second  division  of  the  answer,  which  is  in  the 
nature  of  a  counter  petition,  and  should  be  treated  as  an 
independent  action,  and  therefore  not  within  the  effect  of 
the  statute.  The  distinction  thus  drawn  is  too  unsubstan- 
tial to  justify  our  approval.  The  suit  was  brought  upon 
the  policy,  and  its  character  as  such  is  in  no  manner 
changed  by  the  defendant's  pleading.  That  pleading  has  no 
other  purpose  than  to  defeat  the  action  on  the  policy,  and 
to  accomplish  this  by  alleging,  pleading,  and  proving  the 
contents  of  the  application,  and  the  alleged  falsity  of  its 
statements.  Its  character  and  purpose  are  not  changed 
by  attaching  thereto  a  prayer  for  equitable  relief.  Indeed, 
it  needs  but  a  glance  to  demonstrate  that  the  second  di- 
vision of  defendant's  answer  states  no  case  for  equitable 
consideration  or  equitable  relief.  Assuming,  for  the  pur- 
poses of  this  opinion,  that  the  claim  put  forth  by  appellant 
is  literally  true,  and  that  the  application  falsely  states 
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Dixon's  age  at  43  years,  when,  in  ti*uth^  he  was  50  years 
old,  what  is  there  in  it  all  which  calls  for  a  reformation  of 
the  contract?  In  such  case,  the  appellant  had  only  to  obey 
the  statute,  and  attach  a  copy  of  the  application  to  the 
policy,  to  have  a  complete  and  perfect  defense  to  plaintiff's 
action  at  law  on  the  policy;  or  if,  as  counsel  seem  to  con- 
cede, the  defense  would  be  partial  only,  the  issue  would 
still  be  legal,  and  not  equitable,  and  the  facts  from  which 
the  recoverable  amount  could  be  ascertained  would  he  com- 
petent and  admissible  evidence,  without  resort  to  equity. 
But  the  insurer  elected  to  withhold  the  required  copy  of 
the  application,  or,  to  say  the  least,  it  neglected  to  comply 
with  the  statute,  and  thus„  by  its  own  act,  made  itself  and 
its  defense  subject  to  the  resulting  statutory  restriction, 
which  precludes  it  from  "alleging,  pleading,  or  proving"  any 
fraud  or  misrepresentation  in  such  application.  After  it 
has  voluntarily  placed  itself  in  that  position,  equity  cannot 
relieve  it  from  the  effect  of  the  statute  which  it  disregarded. 
III.  Counsel  on  either  side  have  given  considerable 
attention  to  the  question  whether  the  statute  relating  to 
the  effect  of  an  insurer's  failure  to  attach  a  copy  of  the 

application  to  its  policy  pertains  solely  to 
4.  Insurancb:       matters  of  remedy,  or  to  the  existence  or 

failure  to  •  .      . ,  . 

attach  copy       validity  of  the  contract.    The  answer  to  this 
tion.  inquiry  would  seem  to  be  found  in  the  stat- 

ute itself,  which  expressly  provides  that  the 
omission  to  attach  the  application  to  the  policy  "shall  not 
render  the  contract  void ;"  but  that,  if  any  company  or  as- 
sociation does  fail  in  this  respect,  "it  shall  be  forever  pre- 
cluded from  pleading,  alleging,  or  proving  such  application 
or  representations,  or  any  part  thereof,  or'  the  falsity 
thereof,  or  any  part  thereof,  in  any  action  upon  such  pol- 
icy." In  other  words,  the  statute  expressly  limits  its  effect 
to  matters  of  pleading  and  proof.  Tt  was  so  held  by  us  in 
Nelson  v,  Nederland  L.  Ins.  Co.,  110  Iowa  604,  where  we 
said  of  another  section  of  the  same  statute  that  the  rulo 
there  provided  "so  evidently  relates  to  procedure  that  dis- 
cussion of  the  point  is  not  required." 
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In  the  case  of  Rauen  v,  Pnidetitial  Ins.  Go,,  129  Iowa 
725,  734,  we  considered  at  some  length  the  nature  and  effect 
of  this  statute.    We  there  said : 

^'It  may  be  admitted,  for  the  purposes  of  this  case,  that 
the  fraud  pleaded  was  sufficient  to  avoid  the  policy,  if  the 
appellant  had  put  itself  in  position  to  make  use  of  the 
defense;  but,  failing  to  attach  a  copy  of  the  application 
to  the  policy,  it  waived  its  right  to  take  issue  upon  the 
application  or  any  part  of  it.  *  *  *  As  we  have  already 
suggested,  it  is  within  the  power  of  the  legislature,  not  only 
to  impose  conditions  upon  the  right  of  insurance  corpora- 
tions to  do  business  in  the  state,  but  to  regulate  the  form 
and  substance  of  all  insurance  contracts,  and  prescribe 
what  conditions  may  or  may  not  be  imposed  upon  the  in- 
sured. When,  therefoVe,  it  is  enacted  that  all  representa- 
tions and  warranties  upon  which  the  company  proposes  to 
rely  or  insist  shall  be  attached  to  or  embodied  in  the  policy, 
the  state  is  not  exceeding  its  recognized  authority ;  and  the 
company  failing  to  comply  with  the  provision  must  be  con- 
clusively held  to  have  elected  to  rely  upon  the  contract  as 
contained  in  &uch  policy,  without  reference  to  any  repre- 
sentation or  warranty  not  contained  in  that  instrument. 
The  denial  of  the  right  to  plead  or  prove  such  extrinsic 
matter  is  not.,  in  any  proper  sense,  a  'penalty'  for  failing  to 
comply  with  the  statute;  for  the  company  has  a  perfect 
right  to  waive  or  forego  any  advantage  it  could  derive  from 
an  embodiment  of  the  application  in  the  policy." 

Such,  also,  is  the  view  expressed  by  the  W^isconsin  court 
in  Stanhilber  r.  Mutual  M,  Jns,  Co,,  7G  Wis.  2S5  (45  N.  W. 
221),  and  by  the  Minnesota  court  in  Wheelock  v.  Home  Life 
Ins.  Co.,  115  Minn.  177  (181  N.  W.  1081),  where,  in  refer- 
ence  to  a  statute  requiring  the  application  to  be  attached 
to  or  indorsed  upon  the  policy,  the  opinion  says : 

"The  provision  is  clearly  remedial,  designed  to  prevent 
technical  defenses.  As  we  have  construed  it,  the  law  will 
have  the  effect  designed,  and  works  no  hardship  on  the  in- 
surer. Compliance  with  the  provision  is  very  simple,  and 
gives  the  insurer  full  protection  against  fraudulent  state- 
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ments  of  material  facts  made  by  the  insured  to  the  agent 
or  to  the  examining  physician.  All  that  is  necessary  is  to 
have  such  statements  in  the  application,  and  attach  a  copy 
of  the  application  to  the  policy.  We  do  nol?  hold  that  this 
provision  is  applicable  where  an  insurance  company  is  in- 
duced by  fraud  to  issue  a  policy,  where  such  fraud  consists 
of  acts  or  representations  on  the  part  of  the  insured  that 
are  not  of  a  nature  that  are  properly  or  usually  in  the  form 
of  statements  in  a  written  application.  We  do  hold  that 
statements  by  the  applicant  as  to  his  history,  habits,  and 
health,  such  as  are  ordinarily  asked  by  the  examining  physi- 
cian, and  questions  and  answers  reduced  to  writing,  signed 
by  the  applicant,  whether  such  statements  are  made  ^in 
the  absence  of  fraud'  or  not,  must,  in  order  to  avoid  the 
policy,  be  contained  in  a  written  'application,  and  such 
application  must  be  attached  to  or  indorsed  on  the  policy.'' 

IV,  Appellant  cites  and  relies  upon  Section  11  of 
Chapter  348  of  the  Acts  of  the  Thirty-eighth  General  As- 
sembly, reading  as  follows : 

"In  all  cases  where  it  shall  appear  that 

^'  imderatatSjg      ^^^  ®8®  o^  ^^^  person  insured  has  been  un- 

reooverabi""*     derstated   in   the  proposal,   declaration   or 

other  instrument  upon  which  a  policy  of  life 
insurance  has  been  founded  or  issued,  then  the  amount 
payable  under  the  policy  shall  be  such  as  the  premium  paid 
would  have  purchased  at  the  correct  age." 

This  act  does  not  expressly,  or  by  implication,  repeal  the 
statute  which  we  have  been  discussing.  By  its  terms  it 
applies  to  cases  where  it  shall  appear  that  the  age  of  the 
person  insured  has  been  misstated  in  the  proposal,  declara- 
tion, or  other  instrument  on  wliich  the  policy  has  been 
granted.  In  other  words,  where  such  misstatement  of  age 
is  made  to  appear  by  proper  plea  and  proof,  the  recovery 
shall  be  limited  to  the  amount  of  insurance  which  the 
premium  paid  would  have  purchased  at  the  correct  age.  It 
does  not  attempt^  however,  to  prescribe  under  what  cir- 
cumstances such  defense  may  be  pleaded  or  proved,  or  how 
it  may  be  waived  or  lost.    This  had  already  been  done  by 
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Code  Section  1819,  which,  as  wc  have  seen,  permits  such 
defense  only  where  the  insurer  has  attached  to  its  policy 
a  true  copy  of  any  application  or  representation  made  by 
the  insured  which,  by  the  terms  of  such  policy,  are  made  a 
part  thereof,  or  of  the  contract  of  insurance,  or  referred  to 
therein,  or  which  "may  in  any  manner  affect  the  validity 
of  the  policy/'  The  later  statute  does  no  more  than  to  fix 
the  measure  of  the  plaintiff's  recovery  in  cases  where  the 
defense  of  misrepresentation  of  the  age  of  the  insured  is 
duly  pleaded  and  proved;  and  it  cati  be  duly  pleaded  and 
proved  only  when  the  insurer  has  preserved  the  right  so 
to  do,  by  attaching  to  its  policy  a  copy  of -the  application 
or  representation. 

What  we  have  said  sufficiently  disposes  of  all  pertinent 
questions  raised  by  the  appeal.  We  find  no  reversible  error 
in  the  record,  and  the  ruling  of  the  trial  court  is — Afflrmed. 

Ladd,  Btbvens,  and  Arthur,  JJ.,  concur. 


Grorge    W,    Graeskr,    Appellee^   v.    Sam    Gordon   et    al., 

Appellants. 

FBAUDS,  STATUTB  OF:  Agreement  to  Procare  Easement.  An 
agreement  to  procure  an  easement  is  not  within  the  statute  of 
frauds.  Evidence  reviewed,  and  held  to  show  that  such  was 
the  contract. 

Appeal  from  Polk  District  Court. — Thomas  J.  Guthrib, 

Judge. 

November  16,  1920. 

Action  for  services  rendered,  resulted  in  judgment  as 
prayed.    The  defendants  appeal. — Affirmed. 

Stipp,  Perry,  Bannister  d  Starzinger,  and  Guy  8,  Calk- 
ins, for  appellants. 
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Fred  F.  Keithley,  for  appellee. 

Ladd,  J. — The  petition  allies  that  defendants  employed 
plaintiff  to  obtain  an  easement  over  "the  south  thirty  feet 
of  Holcomb  Avenue  west  across  Outlot  A,  lying  between 
Home  Park  Addition  and  the  east  bank  of  the  Des  Moines 
River,  now  included  in  the  city  of  Des  Moines,  Iowa,"  to  be 
used  in  conveying  ice  from  the  river  to  icehouses,  and  that, 
for  services  so  rendered,  defendants  promised  to  pay  plain- 
tiff the  sum  of  f300;  that  plaintiff  procured  the  said 
easement  for  defendants  on  conditions  approved  by  them, 
and  demanded  judgment  accordingly.  Defendants  inter- 
posed a  general  denial,  and  pleaded  that  the  contract,  if 
any,  was  "for  the  creation,  transfer,  and  convq^ance  of  an 
interest  in  real  estate,"  and  that  the  contract  was  not  in 
writing,  and  may  not  be  proven  orally. 

The  only  issue  raised  on  this  appeal  is  whether  the  al- 
leged agreement  was  for  services  to  be  rendered,  or  for  the 
creation  or  transfer  of  an  interest  in  land.  Appellant  con- 
tends that  the  evidence  established  the  latter,  while  ap- 
pellee insists  that,  at  most,  the  evidence  wrb  in  conflict 
and  the  issue  was  rightly  submitted  to  the  jury.  Plaintiff 
owned  a  right  of  way  easement  from  the  Des  Moines  River 
near  Sixth  Avenue  in  Des  Moines  back  to  some  lots.  The 
city  had  condemned  this  for  city  purposes  in  1915,  and 
plaintiff  had  appealed  to  the  district  court.  He  had  con- 
templated its  use  for  harvesting  and  storing  ice,  and,  pend- 
ing appeal,  had  entered  negotiations  through  the  city  at- 
torney, who  had  suggested  giving  him  another  outlet  or 
right  of  way  to  the  river.  Thereupon,  plaintiff  approached 
defendants  concerning  the  purchase  of  their  lots,  and,  being 
unable  to  acquire  these,  told  Gordon  "what  I  wanted  the 
lots  for ;  I  told  him  T  could  ejet  a  right  of  way  for  them,  for 
the  ice  business.  The  termination  of  our  negotiations  was 
that  he  was  to  pay  me  f300  to  procure  for  them  this  right 
of  way  for  icehouse  purposes.  At  that  time,  I  told  Gordon 
T  would  have  to  get  the  easement,  and  that  I  could  get  it 
at  that  place." 
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Thereupon,  he  arranged  with  the  city  attorney  that  the 
city  should  convey  an  easement  from  the  river  to  defend- 
ant's lots,  and  Gordon  referred  him  to  the  late  Roy  Cub- 
bage,  as  representing  him.  On  cross-examination,  the  wit- 
ness testified: 

"I  had  something  coming  from  the  city,,  and  I  wanted 
to  turn  that  to  him.  I  could  get  certain  concessions  from 
the  city  in  settlement  of  my  condemnation  suit,  and  I 
would  get  it  for  him.  I  told  him  what  I  had  in  prospect. 
I  told  him  I  had  a  right  of  way  to  the  river  to  sell,  and  that 
I  could  get  it  through  their  lots.  Gordon  agreed  to  pay 
me  ?300  if  I  could  get  it." 

A  deed  conveying  the  easement  from  the  city  to  plaintiff, 
prepared  by  Cubbage  at  Gordon's  instance,  was  executed 
in  behalf  of  the  city  in  April,  1916,  and  plaintiff  dismissed 
his  appeal  from  the  condemnation  proceedings.  Thereupon, 
plaintiff  told  Gordon  that  the  former  had  the  deed,  "and 
had  prepared  a  deed  from  me,  transferring  my  right  that 
I  had  from  the  citv,  and  that  I  was  readv  to  close  the  deal." 
Gordon  replied  that  a  long  time  had  passed  since  negotia- 
tions had  begun,  and  that  they  did  not  believe  they  wanted 
it  now,  as  the  saloons  had  gone  out  of  business,  and  there 
was  no  longer  a  market  for  river  ice ;  and  later,  he  said  that 
he  would  be  willing  to  go  through,  but  Levitt  would  not, 
for  the  reason  stated,  and  that  he  did  not  feel  like  doing 
so  alone.  Plaintiff's  deed  of  the  easement  from  himself  to 
defendants  had  been  prepared,  save  acknowledging,  but  was 
not  delivered.    On  recross-examination,  plaintiff  was  asked : 

"Isn't  this  what  you  agreed  to  do,  to  obtain  for  him 
from  the  city  of  Des  Moines  an  easement?  A.  Yes,  sir, 
getting  him  something  he  couldn't  get  himself,  that  was 
due  to  me.  Q.  That  is  true,  isn't  it?  A.  Yes,  sir.  Q. 
What  you  contracted  with  him  was,  as  you  claim,  to  obtain 
for  him  from  tlie  city  of  Des  Moines  an  easement?  A.  Not 
specifically  from  the  city  of  Des  Moines.  Q.  You  say  so 
in  your  petition,  and  you  swore  to  that,  didn't  you? 
A.    Possiblv." 

Cubbage  not  only  prepared  the  conveyance  for  Gordon, 
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but,  at  his  instance,  did  what  he  could  to  procure  its  ex- 
ecution, or,  as  Cubbage  testified : 

'^Gordon  a«ked  me  to  take  it  up  mj'self  with  the  city 
council,  and  get  through  the  best  deed  I  could.  ♦  ♦  ♦ 
Q.  The  sum  and  substance  of  it  is  that  Exhibit  1  repre- 
sents the  result  of  your  efforts  to  find  out  definitely  the 
unequivocal  position  of  the  city  of  Des  Moines  as  to  what 
they  were  willing  to  do?  A.  This  represents  the  sum  total 
of  what  I  could  get  out  of  them,  and  I  worked  hard  at  it." 

Gordon  denied  having  any  conversation  with  plaintiff 
in  1915,  concerning  procuring  an  easement  for  defendants, 
and  said  that  he  had  not  seen  the  city's  deed  to  plaintiff 
until  tJie  morning  of  the  trial,  but  had  seen  a  copy,  a  few 
days  before;  that  he  had  also  seen  a  paper  covering  every- 
thing, previously  prepared  by  Cubbage,  which  the  city  re- 
jected, and  showed  it  to  plaintiff;  that,  thereafter,  he  told 
him  Levitt  was  determined  to  have  a  general  easement, 
covering  everything,  including  the  pumping  of  gravel,  put- 
ting up  boathouses,  fishing,  and  the  like ;  and  that  the  sup- 
position was  that  the  city  was  to  convey  such  an  easement ; 
and  that,  on  inquiry  by  plaintiff  as  to  why  they  did  not 
go  through  with  the  proposition,  he  had  answered  that  "it 
didn't  cover  all  the  conveniences  we  expected."  But  thiij 
witness  had  made  an  affidavit : 

"That  defendants  were  desirous  of  sectiring  from  the 
city  of  Des  Moines  the  right  to  go  upon  and  over  the  strip 
of  ground  described  in  plaintiff's  petition,  from  certain 
premises  adjoining  said  strip  which  they  jointly  owned,  to 
the  Des  Moines  River,  for  the  purpose  of  harvesting  ice, 
and  for  the  purpose  of  taking  sand  and  gravel  from  said 
river,  and  for  any  and  all  purposes  whatsoever,  and  that 
the  right  to  have  access  to  said  river  for  obtaining  sand  and 
gravel  therefrom  was  the  principal  and  most  important 
right  that  defendants  wished  to  obtain;  that  defendanti; 
orally  agreed  with  plaintiff  that  they  would  pay  him  $300 
if  he  would  secure  for  them  from  said  city  an  unlimited 
right  of  access  to  said  river  across  said  strip  of  ground  for 
any  and  all  purposes  whatsoever,  and  especially  for  obtain- 
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ing  sand  and  gravel;  that  plaintiff  never  has  secnred  said 
rights  from  the  city  of  Des  Moines,  and  is,  unable  to  do  so, 
and  has  never  offered  same  to  the  def^idants  or  cither  of 
them;  that  the  defendants  nor  either  of  them  ever  offered 
or  agreed  to  pay  plaintiff  any  sum  whatsoever  for  obtaining 
for  them  from  said  city  the  right  only  to  convey  ice  across 
said  strip  of  ground^  and  never  employed  plaintiff  to  obtain 
for  them  such  right." 

In  considering  this  evidence,  it  is  to  be  borne  in  mind 
that  the  city  only  could  grant  the  easement  proposed  to  be 
acquired.  The  plaintiff  had  no  interest  therein,  nor  was 
he  in  a  situation  to  create  or  transfer  any.  He  did  not 
retain  that  formerly  belonging  to  him,  which  had  been 
condemned.  The  only  right  he  retained  was  the  enhance- 
ment of  damages,  assessed  as  the  value  of  the  prox>erty 
appropriated  for  the  public  use.  If  he  is  to  be  believed,  he 
did  not  undertake  to  create  or  transfer  any  interest  in 
the  realty  of  the  city.  All  he  undertook  was  to  procure  the 
easement  from  the  city  for  defendants;  and  this  is  pre- 
cisely what  Gordon  might  have  been  found,  from  his  affi- 
davit, to  have  understood  he  was  to  do.  True,  he  negotiated 
with  the  city  attorney,  and  in  pursuance  thereof  dismissed 
his  appeal;  but  the  course  he  should  pursue  in  obtaining 
the  easement  was  not  prescribed  by  Gordon,  nor  was  it 
inconsistent  with  the  rendition  of  services  that,  in  the  in- 
terest of  defendants,  their  attorney  had  the  conveyance 
made  to  plaintiff,  instead  of  direct  to  them.  This  did  not 
necessarily  make  him  grantee  for  his  own  benefit,  but,  under 
agreement  alleged^  he  would  thereby  become  a  trustee  of 
a  resulting  trust,  and  hold  the  title  for  defendants.  Gordon 
admits  in  his  affidavit  "that  defendants  agreed  with  plain- 
tfff  that  they  would  pay  him  fSOO  if  he  would  secure  for 
them  from  the  city  access  to  said  river  across  said  strip  of 
ground  for  any  and  all  purposes  whatsoever,  and  especially 
for  obtaining  sand  and  gravel,"  but  denies  any  agreement 
in  his  testimony;  while  plaintiff  says  he  undertook  to  ob- 
tain only  a  right  of  way  for  the  ice.  In  either  event,  the 
contract  might  have  been  found  to  have  been  for  services, 
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and  not  for  the  creation  or  transfer  of  an  interest  in  land. 
An  agreement  to  procure  a  conveyance  is  not  within  the 
statute  of  frauds.  Bannon  v.  Bean,  9  Towa  395;  CooJey  r. 
Oshornv,  50  Iowa  520.  The  jury  might  well  have  found 
the  contract  to  have  been  for  services  such  as  were  ren- 
dered, and  not  for  the  purchase  of  an  easement.  See  Miller 
V.  Da\-is,  187  Iowa  1148. — Affirmed. 

Weaver,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


Keota    Produce    Company,    Appellee,    v.    Chicago,    Rock 
Island  &  Pacific  Railway  Company,  Appellant. 

OABBIEBS:  Profits  In  Be  SUpment  to  Wrong  Place.  A  shipper 
who  orders  a  carrier  to  divert  a  pending  shipment  from  the 
original  point  of  destination  to  a  new  point  of  destination,  in 
order  to  avoid  a  low  market  at  said  original  point,  and  to  enable 
the  shipper  to  put  the  goods  in  "short-held  storage"  at  said 
new  point,  may  not,  in  case  his  orders  are  not  complied  with, 
recover  the  profits  which  he  would  have  made  at  some  time  in 
the  future,  had  his  orders  been  complied  with,  and  had  he  put 
the  goods  in  storage  at  the  new  point  of  destination. 

Appeal  from  Malta  ska  District  Court, — Chas.  A.  Dbwby, 

Judge. 

November.  16,  1920. 

Action  for  damages  consequent  on  carrying  goods  to  the 
wrong  destination  and  delivering  to  a  person  other  than 
consignee,  resulted  in  judgment  as  prayed.  The  defendant 
appeals. — Reversed. 

J,  G,  Gamble,  A.  B,  Howland,  and  Burrell  d  Devitt,  for 
appellant. 

Maxwell  A.  Q-Brien,  for  appellee. 
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Ladd,  J. — The  cause  was  submitted  on  an  agreed  state- 
ment of  fact.  Therefrom  it  appears  that  plaintiff  delivered 
to  defendant  company,  June  13,  1917,  at  Oskaloosa,  for 
transportation  to  .Egbert  &  Case^  New  York  City,  New  York, 
119  cases  of  ^gs,  each  case  containing  30  dozen..  After  the 
eggs  had  left  Oskaloosa,  and  were  in  course  of  transporta- 
tion, plaintiff's  agent  "called  upon  the  defendant's  agent 
in  Oskaloosa,  Iowa,  and  advised  the  defendant's  agent  that 
plaintiff  desired  to  divert  said  shipment  or  car,  and  in- 
formed such  agent  for  the  defendant  at  that  time  that  the 
egg  market  wajs  off  in  New  York,  and  that  plaintiff  wanted 
the  car  consigned  to  itself  in  Chicago,  Illinois,  for  short- 
held  storage."  Thereupon,  plaintiff  surrendered  the  bill  of 
lading  previously  issued,  and  received  from,  defendant  an- 
other bill  of  lading,  with  plaintiff  as  consignee,  and  the 
destination  Chicago,  Illinois.  Through  mistake,  for  which 
defendant  is  responsible^  the  shipment  was  not  stopped  at 
Chicago,  but  went  on  to  New  York  City,  and  the  eggs  were 
delivered  to  Egbert  &  Case.  This  firm  sold  the  eggs, 
June  21,  1917,  at  31  cents  per  dozen,  or  in  the  aggregate 
for  ?1,106.70,  and  remitted  the  same,  less  freight,  cartage, 
etc.,  in  the  sum  of  f  72.88,  leaving  |1,083.82  as  the  net  pro- 
ceeds. The  shipment  reached  Chicago  June  15,  1917„  and 
on  that  day  the  market  price  of  eggs  was  29^4  cents  per 
dozen.  As  their  weight  was  6,307  pounds,  and  the  freight 
rate  on  the  same  from  Oskaloosa  to  Chicago  was  46  cents 
a  hundred  pounds,  as  compared  with  |1.0999  per  hundred 
pounds  to  New  York  City,  plaintiff  would  have  realized  no 
more  for  them  on  the  Chicago  market  than  he  received  from 
New  York  City.  The  eggs  cost  the  plaintiff,  on  the  day  of 
shipment,  33  5/6  cents  per  dozen,  or  f  1.207.85.  The  plain- 
tiff, in  changing  the  destination,  intended  to  place  the  eggs 
"in  short-held  storage"  at  Chicago,  the  same  being  a  com- 
mon and  usual  trade  practice  T\ith  merchants  engaged. in 
buying  and  selling  eggs  upon  the  market,  as  was  the  plain- 
tiff. If  he  had  done  so,  and  so  kept  them  for  five  weeks,  he 
might  have  sold  them  at  36  cents  a  dozei^..  and  have  received 
for  the  entire  consignment  the  sum  of  fl,285.20,  and  would 
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have  received,  as  is  claimed,  |145.02  more  than  he  did. 
For  this  sum  claim  was  presented  to  the  company,  and  de- 
clined, and  thereupon  suit  was  brought.  Carrying  the  eggs 
to  the  wrong  destination  and  delivering  them  to  another 
than  the  consignee  named  in  the  last  bill  of  lading,  consti- 
tuted a  conversion  of  the  property.  Brunswick  d  Co,  v. 
United  States  Exp.  Co.,  46  Iowa  677;  Angle  v.  Mississippi 
d  M.  R.  Co.,  18  Iowa  555;  Funnan  v.  Union  Pac.  R.  Co,,  106 
N.  Y.  579  (13  N.  E.  587) ;  6  Cyc.  472,  and  cases  collected; 
10  Corpus  Juris  262.  As,  notwithstanding  the  conversion, 
plaintiff  received  more  than  the  market  value  of  the  eggs 
from  the  firm  other  than  consignee,  to  which  the  goods 
were  delivered,  we  have  only  to  ascertain  whether  plarntiflf 
may  recover  the  difference  between  the  amount  actually  re- 
ceived and  what  probably  would  have  been  received,  had 
the  eggs  been  deliver^  to  it  and  stored  in  Chicago  during 
the  five  succeeding  weeks.  The  measure  of  damages  for  the 
conversion  of  goods  is  the  same  as  though  lost:  that  is, 
their  market  value  at  the  place  of  destination  named  in  the 
bill  of  lading,  with  interest,  less  the  cost  of  transportation. 
Where  delivered  to  the  wrong  person,  and  he  subsequently 
pays  the  owner,  this  fact  may  be  shown  in  mitigation. 
Robinson  Bros.  v.  Merchants'  D.  T.  Co,,  45  Iowa  470;  Jel- 
lett  V.  St.  Pa/ul,  M.  d  M.  R.  Co,,  30  Minn.  265;  Baltimore 
d  0.  R.  Co.  V.  O'Donnell,  49  Ohio  St.  489  (34  Am.  St.  579,  21 
L.  R.  A.  117).  And,  of  course,  deduction  of  the  amount 
actuallv  received  should  be  made. 

The  court  seems  to  have  entertained  the  opinion  that, 
inasmuch  as  defendant  *^ad  defeated  the  purpose  and 
intention  of  the  shipper,  and  deprived  him  of  a  right  which 
was  within  the  contemplation  of  both  parties,  to  wit, 
to  store  the  eggs  in  Chicago  for  a  reasonable  time,  to  see  if 
the  market  would  react,  so  that  he  could  sell  them  for  a 
profit,"  plaintiff  should  be  allowed,  as  an  element  of  dam- 
ages, the  profit  it  would  have  realized,  had  the  eggs  been 
delivered  to  the  consignee  in  Chicago  and  stored  fiv^  weeks, 
and  then  sold  on  the  market.  The  defendant  had  notice 
that  plaintiff  intended  to  put  the  eggs  in  "short-held  stor- 
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age,"  owing  to  the  fact  that  prices  were  oflE  in  New  York, 
but  further  than  this,  was  not  advised.  See  3  Hutchinson 
on  Carriers  (3d  Ed.)  1621.  No  contract  for  such  storage 
hajd.been  entered  into,  nor  does  there  appear  to  have  been 
any  design  as  to  the  period  of  storage,  and  no  contract  of 
sale  had  been  made.  Surely,  it  cannot  be  said,  from  the 
mere  suggestion  to  defendant's  agent  of  a  purpose  to  put  in 
"short-held  storage,"  that  the  parties  must  have  had  in 
contemplation  the  storage  of  the  eggs  for  any  specified 
time,  or  until  any  specific  price  might  be  obtained,  or  that 
sale  would  be  made  at  such  price.  If  so,  why  not  make  the 
time  of  storage  ten  days  or  weeks,  or  six  months  even,  as 
well  as  five  weeks?  Why  select  five  weeks,  save  that  the 
price  of  eggs  was  up  at  that  particular  time?  All  the 
carrier  was  advised  of  was  the  purpose  of  storage. 
Whether  this  would  be  continued  a  week,  five  weeks,  or  six 
months,  was  purely  a  matter  of  conjecture,  as  was  also  the 
price  at  which  ultimate  sale  might  be  made.  See  Howard  v. 
Brown,  168  Iowa  410;  Morgan  d  Wright  v,  Sutlive  Bros,, 
148  Iowa  318.  As  viewed  from  the  date  of  the  breach  of 
contract  to  carry,  the  element  of  profits  was  entirely  specu 
lative  and  uncertain;  and  for  this  reason,  there  can  be  no 
recovery,  as  only  prospective  profits  are  claimed^  even 
though  it  subsequently  developed  that,  had  the  shipper  pur- 
sued a  particular  course, — and  he  might  have  pursued  sev- 
eral others, — there  would  have  been  a  profit. 

Judgment  should  have  been  entered  for  defendant. — 
Reversed. 

Weaver,  C.  J.,  Steve.vs  and  Arthur,  JJ.,  concur. 
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James  Massingham,  Administrator^  Appellant,  v.  Illinois 
Central  Railroad  Company  et  al.,  Appellees. 

NEGLIGENCE:  Nonattaractive  Nuisances.  A  plank  shelf  along  the 
side  of  a  cofferdam,  adjacent  to  a  bridge  abutment  which  was 
securely  inclosed  by  a  substantial  barbed  wire  fence,  located 
in  the  open  country  and  fairly  removed  from  habitation,  is 
not  an  "attractive  nuisance"  in  such  sense  as  to  render  the 
owner  responsible  for  the  death  of  an  immature  child,  who,  as 
a  mere  licensee,  at  the  best,  went  upon  the  shelf  and  fell  there- 
from into  the  water. 

Appeal   from   Buchanan   District    Court, — E.    B.    Stiles, 

Judge. 

November  16,  1920. 

Action  in  the  name  of  James  MaHRingham^  as  adminis- 
trator, against  the  Illinois  Central  Railroad  Company  and 
Walker  D.  Hines,  director  general  of  railroads,  for  dam- 
ages. The  defendant  Illinois  Central  Railroad  Company 
appeared  specially,  and  moved  to  dismiss  plaintiff's  cause 
of  action  against  it,  on  the  grounds  that  the  agent  upon 
whom  the  original  notice  was  served,  was  not  the  agent  of 
the  railroad  company,  but  of  the  director  general  of  the 
United  States  railroad  administration,  and  that  the  rail- 
road company  was  not,  at  the  time  of  the  injury  complained 
of,  engaged  in  the  operation  of  a  railroad.  This  motion  was 
sustained.  At  the  conclusion  of  plaintiff's  testimony,  a  mo- 
tion to  direct  a  verdict  for  the  other  defendant  was 
sustained  by  the  court.  Judgment  wa«  entered  against 
plaintiff  for  costs,  and  he  appeals. — Affirmed. 

Af.  A,  Smith  and  Cook  d-  Cook,  for  appellant. 

Hclsell  d  HeUcU  and  Hasner  d  Chvrny^  for  appellees. 
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Stbvens^  J. — About  1913,  the  Illinois  Central  Railroad 
Company,  which  owned  and  operated  a  line  of  railway  ex- 
tending east  ajid  west  through  the  city  of  Independence, 
constructed  a  cofferdam,  a  few  feet  distant  from  and  around 
a  concrete  abutment  on  the  west  side  of  the  Wapsipinicon 
River,  a  short  distance  west  of  the  city,  on  which  one  end 
of  a  steel  girder  bridge  rested.  The  cofferdam  was  semi- 
circular in  shape,  and  extended  from  the  embankment  west 
of  the  abutment  on  the  north  side  of  the  bridge,  around 
the  same  to  the  embankment  on  the  south  side  thereof.  As 
we  understand  the  record,  the  cofferdam  was  constructed 
of  piles  and  heavy  planks  driven  into  the  ground,  or  at- 
tached to  framework  extending  a  short  distance  above  and 
into  the  water,  making  a  complete  and  continuous  in- 
closure.  The  space  between  the  abutment  and  the  cofferdam 
was  filled  with  water,  several  feet  deep,  which  was  very 
foul  with  oil  and  petroleum  settlings.  Inside  of  the  coffer- 
dam and  about  one  foot  from  the  water  there  was  a  beam, 
or  plank,  firmly  attached  to  and  extending  the  full  length 
of  the  structure. 

Oil  May  23^  1919,  Leonard  Massingham,  about  8  years 
of  age,  and  Leonard  Ritchie,  a  companion  somewhat  older, 
crossed  the  river  on  the  railroad  bridge,  crawled  through 
the  right  of  way  fence  on  the  north  side  of  the  track,  which 
extended.to  within  a  foot  or  18  inches  of  the  concrete  abut- 
ment, and  played  for  a  time  upon  a  pile  of  rock,  north  or 
northwest  of  and  near  the  cofferdam.  After  throwing  some 
rocks  into  the  river,  Leonard  Massingham,  who  had  on  rub- 
ber boots  and  rubbers  over  them,  attempted  to  go  around 
the  cofferdam,  on  the  beam  above  referred  to,  facing  the 
abutment,  and  walking  sidewise.  Before  he  had  proceeded 
far,  he  fell  forward  into  the  water  and  was  drowned.  His 
body  was  removed  in  about  20  minutes,  but,  notwithstand- 
ing the  heroic  efforts  of  a  physician,  with  the  aid  of  a 
pulraotor,  he  was  not  revived. 

The  plaintiff  charges  negligence  in  the  construction  and 
maintenance  of  the  cofferdam,  which,  he  alleges,  vtrh  of  a 
character  to  naturally  attract  children,  and  to  appeal  to 
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their  youthful  instincts,  without  warning  guard  or  protec- 
tion of  any  kind;  and  tliat  the  agents  and  servants  of  de- 
fendant should  have  known  and  anticipated  that  children 
would  assemble  in  the  vicinity  of  the  bridge  along  the 
river,  to  fish  and  for  other  purposes,  and  that  they  were 
liable  to  be  attracted  by  the  peculiar  character  of  the 
structure,  and  lured  to  a  place  of  danger. 

As  our  conclusion  is  based  upon  the  merits,  the  cause  of 
action  against  each  of  the  defendants  being  based  upon 
the  same  facts,  it  is  unnecessary  to  consider  or  decide  the 
question  raised  by  the  motion  of  the  defendant  railroad 
company  to  dismiss  the  cause  of  action  against  it.  If  the 
ruling  was  erroneous,^  it  was  without  prejudice.  The  record 
reveals  that  the  railroad  bridge  crossing  the  Wapsipinicon 
River  is  located  near  the  city  of  Independence,  but  outside 
of  the  corporate  limits  thereof;  that  there  is  a  wagon 
bridge  about  one-half  mile  south,  but  no  bridge  north 
thereof  for  several  miles;  that  the  nearest  dwelling  house 
on  the  north  side  of  the  track  is  about  one-half  mile  distant, 
and  on  the  south  side,  about  600  or  700  feet  distant;  that 
fishermen  frequently  gathered  along  the  bank  of  the  river 
to  fish;  that  on  each  side  of  the  railroad  track  was  a 
substantial  barbed  wire  fence,  extending  within  a  foot  or 
18  inches  of  the  abutment;  that  a  path  had  been  worn  from 
the  track  down  the  north  embankment  to  the  end  of  the 
cofiPerdam ;  that  children  were  occasionally  seen  in  the  vicin- 
ity of  the  bridge ;  and  that  deceased,  his  companion  on  the 
day  of  the  accident,  and  other  children,  had  previously, 
though  it  does  not  appear  frequently,  played  around  the 
bridge.  One  or  two  boys  testified  that,  upon  one  occasion, 
when  they  were  near  the  cofferdam,  they  saw  some  men 
working  upon  the  track,  one  of  whom  may  have  been  the 
section  foreman.  Neither  the  elevation  of  the  bridge  above 
the  water  nor  the  height  of  the  abutment  is  shown. 

The  attractive  nuisance  doctrine,,  as  applied  in  the  turn- 
table cases,  was  adopted  in  this  state  in  Edgington  t\  Bur- 
Ungtofi,  C.  R.  &  N,  R,  Co,,  116  Iowa  410,  and  has  been  the 

gubje(Jt  of  dil?c^ssio^  in  numerous  later  cases  {Gregory  v. 
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WoodtDorthy  93  Iowa  246,  Con/nell  v.  Keokuk  Electric  P.  d 
R.  Co.,  131  Iowa  622,  Broton  v.  Rocktoell  City  Canning  Co,, 
132  Iowa  631,  Anderson  v.  Fort  Dodge,  D.  M.  d  8.  R.  Co., 
160  Iowa  466>  Ha/rt  'O.. Mason  City  Brick  d  Tile  Co.,  154 
Iowa  741,  Wilmes  v.  Chicago,  Q.  W.  R.  Co.,  175  Iowa  101), 
the  more  recent  of  which  are  Davis  v.  Malvern  Light  d 
Power  Co,,  186  Iowa  884,  and  Oraves  v.  Interstate  Power 
Co.,  189  Iowa  227. 

The  sole  question  in  the  case  before  us  is  whether  the 
structure  complained  of  was  of  a  character  and  so  located 
as  to  come  within  the  definition  of  an  attractive  nuisance. 
It  was  manifestly  not  inherently  dangerous.  No  machinery 
of  any  kind  was  connected  therewith.  The  only  way  a 
child  could  be  injured  thereby  would  be  to  fall  therefrom 
into  the  water  and  be  drowned.  The  structure  was  not  in 
itself  dangerous.  It  is  true  that  children  might  be  tempted 
to  gratify  a  spirit  of  adventure  and  go  upon  the  dam  and 
do  what  deceased  was  doing  at  the  time  of  the  accident,  but 
it  is  not  the  la^  that  property  owners  having  lawful  struc- 
tures thereon,  not  in  their  nature  dangerous  or  capable  of 
inflicting  injury  upon  children  of  tender  years,  are  bound 
to  guard  the  same  against  the  possibility  that  someone 
may  be  injured  while  upon  or  about  the  same.  As  was 
well  stated  by  Mr.  Justice  Weaver,  in  Anderson  v.  Fort 
Dodge,  Z>.  M.  d  8.  R.  Co,,  150  Iowa  465 : 

"To  climb  trees  is  as  natural  to  the  average  boy  as  to 
a  squirrel.  Such  sport  is  always  attended  with  danger  that 
the  climber  may  lose  his  hold  or  break  a  branch  and  fall, 
to  his  severe  injury.  Not  infrequently  it  may  bring  him  to 
an  elevation  where  he  is  exposed  to  contact  with  wires  car- 
rying electric  currents,  of  greater  or  less  intensity.  If  he 
falls  and  breaks  his  bones,  or  if  he  receives  a  stunning  shock 
of  electricity,  ought  the  owner  of  the  tree  to  be  held  liable 
in  damages  because  he  did  not  guard  it  against  the  ap- 
proach of  the  lad,  or  because  he  did  not  give  notice  or  warn- 
ing in  some  way  of  the  dangers  to  be  apprehended  in 
climbing  it?     No  court  has  ever  gone  to  such  an  extent. 
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and  the  establishment  of  such  rule  would  render  the  own- 
ership of  real  estate  a  very  undesirable  investment." 

An  adventuresome  boy  might  attempt  to  walk  across  a 
railroad  bridge  upon  top  of  a  steel  girder;  and  if  he  did 
so,  and  fell  therefrom  into  the  river,  and  was  drowned, 
could  it  be  said  that  the  owner  of  the  bridge  was  guilty  of 
negligence  in  failing  to  provide  guards  at  each  end  and 
along  the  girder,  sufficient  to  prevent  boys  from  going 
thereon?  Certainly  not.  The  structure  complained  of  was 
located  wholly  upon  defendant's  right  of  way,  and  in  reach- 
ing same,  deceased  crawled  through  a  substantial  barbed 
wire  fence.  It  was  across  the  river  from  the  city,  in  the 
open  countiy,  and  more  or  less  remote  from  any  dwelling 
house  or  place  where  children  were  accustomed  to  congre- 
gate. The  evidence  does  not  show  that  children  were  in 
the  habit  of  frequently  gathering  about  the  structure  to 
play,  or  that  any  agent  or  servant  in  the  employ  of  defend- 
ant, unless  upon  the  occasion  referred  to,  ever  saw  them 
there.  Deceased  did  not  go  upon  the  premises  upon  the  in- 
vitation of  the  defendant,  express  or  implied.  He  was,  at 
best,  a  mere  licensee.  We  are  of  the  opinion  that  the  doc- 
trine contended  for  is  not  applicable  to  the  facts  in  this 
case.  This  conclusion  is  not  only  in  harmony  with  the 
prior  decisions  of  this  court,  but  in  harmony  with  that  of 
courts  in  other  jurisdictions.  Coon  v,  Kentucky  d  I.  T.  R. 
Co.,  163  Ky.  223  (173  S.  W.  325) ;  Hageage  v.  District  of 
Columbia,  42  App.  D.  C.  109;  Oillespie  t?.  McOowan,  100* 
Pa,  144  (45  Am.  Rep.  365) ;  ScJmiidt  v.  Kansas  City  Dis- 
tilling Co.,  90  Mo.  284.  The  motion  to  direct  a  verdict  was 
properly  sustained. — Affirmed. 

Wbavbr,  C.  J.,  Ladd  and  Arthur,  J  J.,  concur. 
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Overland  Sioux  City  Company,  Appellant,  v.  R.  J. 
Clemens,  Appellee   (two  cases). 

F.  H.  Clark,  Appellant,  v.  Ashton  Clemens,  Appellee 

(two  cases). 

APPEAIi  AND  EBKOB:     Scope  of  Bevlew — ^Improper  Demurrer.    A 

1  general  equitable  demurrer,  that  the  facts  pleaded  do  not 
entitle  the  pleader  to  the  relief  prayed,  la  wholly  unallowable 
in  a  law  action;  yet,  when  no  objections  are  made  at  any  stage 
of  the  proceedings  to  the  form  or  propriety  of  such  demurrer, 
the  appellate  court  will  overlook  such  error,  and  review  the 
cause  on  the  properly  assigned  errors. 

COBPOBATIONS:     Transfer  of  Shares — Recovery  Because  of  Un- 

2  anticipated  Event.  He  who  buys  corporate  shares  of  stock,  and 
pays  a  sum  therefor  which  includes  the  then  owner's  esti- 
mated interest  in  the  corporation's  undivided  surplus,  may  not 
recover  of  the  seller  such  estimated  interest  because,  subse- 
quent to  the  sale,  the  Federal  government  enacted  a  retroactive 
tax  law,  under  which  the  corporation  was  compelled  to  pay  a 
retroactive  tax  which  wholly  dissipated  the  corporation's  undi- 
vided surplus. 

OOBPOSATIONS:     Transfer  of  Shares — Mistake  of  Law  and  Fact. 

3  A  plea  of  mistake  of  law  and  fact  may  not  be  based  on  unan- 
ticipated matters,  occurring  subsequent  to  the  transaction  in 
question.    So  held  in  the  transfer  of  corporate  stock. 

COBPOBATIONS:    Becovery  of  Dividend  Because  of  Unanticipated 

4  Event.  A  corporate  dividend,  duly  declared  and  distributed,  is 
not  rendered  illegal  by  the. fact  that,  subsequent  to  the  declara- 
tion and  distribution  of  the  dividend,  the  Federal  government 
unexpectedly  enacted  a  retroactive  tax  law,  under  which  the 
corporation  was  compelled  to  pay  (generally,  and  not  out  of 
any  particular  fund)  a  tax  on  its  income  for  a  part  of  its  fiscal 
year  in  which  the  income  accumulated  on  which  the  dividend 
was  declared.  It  follows  that  the  corporation  may  not,  after 
paying  said  tax,  recover  any  part  of  said  dividend  from  the 
stockholder,  oi^  the  theory  that  the  declared  dividend  was  ex- 
cessive in  view  of  subsequent  events. 
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Appeal  from  Folk  District   Court, — Hubert    Uttbrback, 

Judge. 

November  16,  1920. 

Action  at  law  by  the  Overland  Sioux  City  Company, 
Incorporated,  against  R.  J.  Clemens;  and  another  action 
at  law  by  the  same  company  against  Ashton  Clemens  was 
begun,  and  later  consolidated.  A  demurrer  on  the  ground 
that  the  factts  stated  in  each  division  of  each  petition  did 
not  entitle  plaintiff  to  the  i^elief  prayed,  was  sustained,  and, 
as  the  plaintiff  refused  to  plead  over,  judgment  was  en- 
tered, dismissing  the  petition;  and  plaintiff  appeals. 

F.  H.  Clark  began  an  action  at  law  against  Asliton 
Clemens,  and  another  against  R.  J.  Clemens,  and  these  ac- 
tions were,  on  motion,  consolidated.  A  demurrer,  such  as 
stated  above,  was  filed,  and  like  ruling  and  judgment  en- 
tered. The  plaintiff  in  these  actions  also  appeals.  By 
agreement,  the  causes  are  submitted  together. — Affirmed, 

Sears,  Snyder  d  Oleysteen,  for  appellants. 

Sargent  d  OamhU,  for  appellees. 

Ladd,  J. — The  plaintiff  was  organized  as  a  corporation, 
July  1,  1914,  with  capital  stock  of  |25,000,  divided  into  250 
shares,  of  the  par  value  of  f  100  each.  To  each  of  the  de- 
fendants was  issued  a  certificate  for  50  of  these  shares,  and 
the  remaining  stock  went  to  R.  W.  Schutt  and  F.  H.  Clark. 
These  four  became  directors  and  officers  of  the  company. 
Its  fiscal  year  ended  July  1st  of  each  year,  and  the  revenue 
department  of  the  government  permitted  it  to  make  annual 
reports  for  the  assessment  of  taxes  to  that  day  of  each  year. 
On  July  1,  1917,  the  company  had  on  hand,  as  net  earnings, 
$17,084.78,  and  a  surplus  of  J881.38,  or  altogether,  fl7,- 
9f)6.06.  A  dividend  of  GO  per  cent  was  then  declared,  or 
5,000,  so  that,  after  paying  this,  but  ?2,900.06  of  the  net 
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earnings  and  surplus  remained.  Clark  purchased  of  the 
defendants  the  300  shares  of  stock  held  by  them,  July  27th 
following,  paying  therefor  to  each  one  fifth  of  the  earnings 
and  surplus  then  on  hand,  or  |593.21,  and,  in  addition  there- 
to, |150  per  share  for  the  stock  held  by  each,  or  |7,500.  All 
Federal  taxes  had  been  provided  for  when  the  dividend 
was  declared.  But,,  on  October  3d  following,  an  act  of 
Congress  (40  Stat,  at  L.  300)  to  provide  a  revenue  to  de- 
fray war  exx^enses  and  for  other  purposes  was  approved. 
This  act  is  said  to  have  been  retroactive,  and  the  taxes  to 
be  assessed  upon  the  income  of  every  corporation  during 
the  year  of  1917:  that  is,  from  January  1,  1917. 
Section  200  of  that  act  in  part  provides  that: 

"If  a  corporation  or  partnership,  prior  to  March  first, 
nineteen  hundred  and  eighteen,  makes  a  return  covering 
its  own  fiscal  year,  and  includes  therein  the  income  re- 
ceived during  that  part  of  the  fiscal  year  falling'  within  the 
calendar  year  nineteen  hundred  and  sixteen,  the  tax  for 
such  taxable  year  shall  be  that  proportion  of  the  tax  com- 
puted upon  the  net  income  during  such  full  fiscal  year 
which  the  time  from  January  first,  nineteen  hundred  and 
seventeen,  to  the  end  of  such  fiscal  year  bears  to  the  full 
fiscal  year." 

In  other  words,  the  tax  on  the  net  income,  under  the 
act  of  Congress  mentioned,  for  the  year  1917  would  be  as- 
certained, and,*  as  the  fiscal  year  in  plaintiff's  business 
ended  July  1,  1917,  one  half  of  the  said  taxes  would  be 
added  to  those  assessed  under  the  preceding  acts  of  Con- 
gress  for  the  fiscal  year  of  its  business  terminating  on  that 
day.  This  amounted  to  f8,513.49.  None  of  the  parties  to 
these  actions  had  any  knowledge  or  intimation  that  the 
act  of  Congress  approved  October  3,  1917,  was  contem- 
plated, nor  did  any  of  them  anticipate  the  same,  and  no 
provision  with  reference  thereto  was  made,  in  declaring 
and  distributing  the  dividend.  Thereafter,  and  prior  to 
April  1,  1918,  plaintiff  was  required,  under  the  law,  to  make 
a  return  of  its  income  from  July  1^  1916,  to  July  1,  1917, 
and  to  include  its  statement  of  the  amount  of  taxes  author- 
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ized  by  the  act  of  October  3,  1917,  and  was  compelled  to 
and  did  pay  the  8um  of  $8,513.49  as  war  profits  tax  to  the 
revenue  department  of  the  government.  In  each  of  the  suits 
by  the  Overland  Sioux  City  Company,  Incorporated,  it  de- 
mands judgment  against  each  defendant  for  the  proportion 
of  this  amount,  less  the  earnings  and  surplus  on  hand,  that 
his  shares  of  stock  bear  to  the  entire  number  of  shares  is- 
sued by  the  company,  or  one-fifth  of  |8,513.49  less  |2,966.06, 
or  f  1,109.48.  Plaintiff  bases  this  demand  on  two  grounds: 
(1)  That,  by  reason  of  the  retroactive  effect  of  the  act  of 
Congress  approved  October  3,  1917„  the  parties  hereto,  by 
mutual  mistake  of  law  and  fact,  declared  a  dividend  on  the 
stock  for  $5,547.42  more  than  it  should  have  .done,  and, 
owing  to  such  mutual  mistake,  plaintiff  paid  to  each  de- 
fendant fl,109.48  in  excess  of  the  amount  which  might 
have  been  legally  paid  as  a  dividend  on  said  stock ;  and  that 
the  mutual  mistake  of  law  and  fact  was  of  the  officers,  in 
omitting  to  take  into  consideration  said  act  in  computing 
the  net  earnings  and  surplus  of  the  company;  and  (2)  that 
fl,109.48  was  paid  each  defendant,  contrary  to  the  pro- 
visions of  the  company's  articles  of  incorporation  and  by- 
laws. Clark,  in  the  actions  brought  by  him,  claims  that 
f 593.21,.  or  one  fifth  of  the  surplus  and  earnings  on  hand, 
was  paid  to  each  of  the  defendants  for  his  stock  more  than 
he  was  legally  entitled  to,,  through  mutual  mistake  of  law 
and  fact,  and  also  that  he  was  paid  f  1,109.48  for  his  stock  in 
excess  of  the  amount  which  he  should  have  received  from 
said  stock ;  and  because  of  this  mutual  mistake  of  law  and 
fact,  he  prays  recovery  for  these  amounts. 

I.  The  demurrer  interposed  in  each  action  was  general, 
and,  as  the  suits  are  at  law,  might  well  have  been  over- 
ruled.   Section  3562  of  the  Code;  Timken  Carriage  Co,  v. 

Smith  d  Co.,  123  Iowa  555;  Jones  v,  Brun- 
1.  Appeal  and       skilL  18  lowa  129;  Davenport  Oas  L.  d  C 

Errob:   scope      ^^.  ,^  ,  \.^   -^  /» 

of  review :         Co.  V.  City  of  Daven^port,  15  Iowa  6 ;  and 
murrer.  other  decisions^  too  numerous  for  citation. 

That  such  a  demurrer  is  not  permissible  in 
a  law  action,  does  not  appear  to  have  been  suggested  in  tlie 
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trial,  and  error  on  this  ground  has  not  been  ajsHigued.  But 
error  in  sustaining  the  demurrer  is  assigned  by  appellant 
on  other  grounds.  Will  the  assignment  of  other  grounds 
or  reasons  for  overruling  the  demurrer  obviate  considering 
that  which,  in  itself,  renders  the  ruling  conclusively  erro- 
neous? In  Updegraft  v.  Edwards,  45  Iowa  513,  this  court 
rules  that  a  party,  after  recognizing  the  sufficiency  of  a 
general  demurrer,  might  not  take  advantage  of  the  defect. 
Raising  no  objection  thereto  in  either  court,  as  we  think, 
was  tantamount  to  an  agreement  that  the  issues  at  law 
should  be  presented  in  this  irregular  manner;  and,  as  the 
precise  objections  to  the  petitions  and  amendments  must 
be  pointed  out  in  assigning  errors,  or  appear  in  the  brief 
points,  we  are  inclined  to  limit  the  review  to  the  en-or 
assigned  to  the  court's  ruling  on  the  demurrer. 

II.    In  the  sale  of  the  stock  by  the  respective  defend- 
ants to  Clark,  there  was  no  mistake  of  fact  or  law.    Each 
was  aware  of  everything  then  known  concerning  the  com- 
pany's business  and  its  property.     None  of 
2.  coRPOBA-  the  parties  appears  to  have  been  possessed 

TI0N8 :  trans-  x  rr  x- 

fer  of  shares:    of  prophetic  powers.     If>  in  negotiating  for 

recovery   be- 

cause  of  un-      the  sale  of  the  stock,  the  earnings  and  sur- 

antlclpated  ^ 

event.  plus  on  hand  were  taken  into  account,  this 

does  not  appear  to  have  been  on  the  theory 
that  defendants,  as  shareholders,  had  any  legal  claim  or 
interest  therein.  The  company  retained  title  thereto;  for 
neither  earnings  nor  surplus  pass  to  shareholders  until  this 
is  done  tlirough  the  declaration  of  dividends  or  distributed 
from  the  company's  assets.  That  earnings  on  hand  and 
surplus,  in  the  absence  of  anything  api)earing  to  the  con- 
trary, belong  to  the  corporation,  and  are  to  be  considered 
as  tending  to  enhance  the  value  of  the  several  shares  of 
stock,  will  not  be  questioned.  Undoubtedly.,  the  purchaser 
took  these  matters  into  account,  as  he  did  the  past  earn- 
ings of  the  company,  in  ascertaining  the  value  of  the  shares 
of  stock  purchased.  What  might  happen  to  the  company  in 
the  future  was  not  a  matter  of  negotiation.  On  that  score, 
the  purchaser  took  his  chances  quite  as  fully  on  any  change 
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in  the  laws  or  enactment  of  new  laws  relating  thereto  as 
he  did  on  Its  continued  prosperity.  The  pai'ties  acted  in 
good  faith;  and,  as  there  existed  no  restrictions  on  the 
transfer'  of  the  stock,  the  respective  defendants  imrted  with, 
and  Clark  acquired,  absolute  title  thereto.  Farmers'  d 
Merchants^  Bank  v.  Waason,  48  Iowa  336.  Though  the  act 
of  Congress,  approved  October  3,  1917,  was,,  in  a  sense, 
retroactive,  in  that  it  assessed  the  war  excess  profits  tax 
on  the  net  income  of  the  entire  year  1917,  such  taxes  were 
not  payable  by  the  shareholders,  nor  does  it  appear  that 
Clark  advanced  or  paid  out  any  money  on  that  account. 
Such  taxes  ai-e  made  payable  by  the  corporation,  as  appears 
from  Section  14  of  the  act  of  Congress,  approved  September 
8,  1916,  which,  in  this  respect,  governs  the  act  of  Congress 
approved  October  3,  1917.  Even  if  there  were  a  mutual 
mistake  of  fact  or  law  then,  it  does  not  appear  to  have  oc- 
casioned any  loss  to  Clark,  the  plaintiff,  in  the  actions 
brought  by  him.  Moreover,  the  facts  alleged  do  not  con- 
stitute a  mistake,  mutual  or  otherwise.    Neither  party  was 

in  error  as  to  any  existing  fact,  nor  con- 

3.  Corpora-  ceming  the  law  as  it  then  existed;  and  the 
fe?^of  '%hlvet'.  enactment  of  a  law  subsequently  will  not  be 
law*  and  ^/act.     ^^i^strued     as    manufacturing    a    mistake 

when  none  existed.  The  demurrers  to  the 
petitions  filed  by  Clark,  but  for  their  form,  were  rightly 
sustained. 

III.     If  the  company  paid  out  the  dividend  or  any  part 
of  it  illegally,  it  may  be  conceded  that  the  portions  so  ad- 
vanced to  the  shareholders  might  be  recovered  by  the  com- 
pany, as  of  money  had  and  received.     But 

4.  Corpora-  was  the  dividend  or  any  part  illegal?     No 

TIOXS  *        r6-  "^       »  r^ 

covery  of         one  will  SO  pretend,  unless  it  was  rendered 

dividend  be-  1.1,  -  ^ 

cause  of  iin-      SO  by  the  act  of  Congress,  approved  October 
pvent.  3,  1917.    That  act  did  not  undertake  to  un- 

do anything  which  had  gone  before.  It  did 
not  require  the  payment  of  the  excess  profits  war  tax  ex- 
acted from  any  specified  fund,  or  income  of  any  particular 
period.    The  only  feature  of  the  act  in  any  sense  retroactive 
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is  the  portion  declaring  the  net  income  for  the  entire  year 
1917  the  nnit  on  which  the  tax  levy  should  be  made.  ThUi 
tax,  not  the  income,  is  to  be  apportioned,  where  the  taxable 
year  is  not  the  calendar  year,  but  the  fiscal  yeai?  of  the 
corporation.    This  appears  from  Section  200  of  the  act: 

"The  first  taxable  year  shall  be  the  year  ending  Decem- 
ber thirty-first,  nineteen  hundred  and  seventeen,  except  that 
in  the  case  of  a  corporation  or  partnership  which  has  fixed 
its  own  fiscal  year,  it  shall  be  the  fiscal  year  ending  during 
the  calendar  year  nineteen  hundred  and  seventeen.  If  a 
corporation  or  partnership,  prior  to  Mafch  first,  nineteen 
hundred  and  eighteen,  makes  a  return  covering  its  own 
fiscal  year,  and  includes  therein  the  income  received  during 
that  part  of  the  fiscal  year  falling  within  the  calendar  year 
nineteen  hundred  and  sixteen,  the  tax  for  such  taxable 
year  shall  be  that  proportion  of  the  tax  computed  upon  the 
net  income  during  such  full  fiscal  year  which  the  time  from 
January  first,  nineteen  hundred  and  seventeen,  to  the  end 
of  such  fiscal  year  bears  to  the  full  fiscal  year." 

The  inclusion  of  proportion  of  the  tax  in  the  report  of 
the  period  ending  July  1,  1917,  is  purely  administrative, 
having  solely  to  do  with  the  levy  and  collection  of  the  tc\x 
long  after  the  approval  of  the  act.  How,  then,  can  it  be 
said  that  the  enactment  of  this  act  had  any  bearing  or 
effect  on  the  dividend  declared,  or  transfer  of  the  stock? 
Counsel  have  argued  as  though  the  tax  must  have  been 
paid  from  the  earnings  of  the  company  prior  to  July  1,  1917. 
The  act  contains  no  such  requirement,  and,  as  the  tax  was 
not  payable  until  nearly  a  year  later,  there  would  seem  to 
be  no  ground  for  such  an  inference.  Nor  is  there  any  basis 
in  the  record  for  the  suggestion  that,  to  discharge  tlio  tax, 
the  company  must  have  encroached  on  its  capital.  The 
record  warrants  no  such  deduction.  For  all  that  appears, 
the  company's  earning  capacity  may  have  continued  as  be- 
fore, and  have  been  ample  out  of  which  to  have  discharged 
the  tax  long  before  it  became  payable.  As  indicated,  the 
act  was  not  retrospective,  save  as  including  the  net  income 
of  the  calendar  year  prior  to  October  3,  1917,  with  that 


1300  BiCHBT  V.  BiCHlDY  [189  loWE 

of  the  portion  of  the  year  following,  in  making  up  the  net 
income  on  which  taxes  were  to  be  collected  and  levied,  and 
cannot  be  construed  to  have  aifected  in  any  manner  the 
legality  of  dividends  paid,  or  the  sale  of  stock.  Indeed,  for 
all  that  is  alleged,  there  may  have  been  no  income  during 
the  first  half  of  1917.  The  exaction  of  taxes  was  prospec- 
tive, and  not  such  as  was  likely  to  impair  the  company's 
capital, — at  least,  it  was  not  so  alleged.  What  we  have  said 
disposes  t)f  the  other  error  assigned. 

The  trial  court's  ruling,  that  none  of  the  several  peti- 
tions stated  a  cause  of  action,  is — Afflrmed. 

Weaver,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


Frank  Richey,  Appellee,  v.  Clifton  Kichby  et  al.,  Ap- 
pellees; J.  L.  WiTMBR^  Intervener,  Appellant. 

ASSIQNMENTS:  Expectancy — Inadequate  Consideration.  An  as- 
signment by  a  prospective  heir  of  his  expectancy  (which  was 
a  practical  certainty)  tor  UK  per  cent  of  its  then  value,  is 
against  equity  and  good  conscience,  and  voidable. 

Appeal   from   Jasper   District    Court. — I).    W.    Hamilton, 

Judge. 

November  KJ,  1920. 

Action  to  partition  real  estate.  The  facts  are  stated  in 
the  opinion.  Trial  was  had  upon  the  issues  presented  by 
appellant  and  intervener.  Decree  adverse  to  his  coutenti(»n, 
and  he  appeals. — Affirmrd. 

E.  J.  Salmon  and  J.  L.  Witmer,  for  appellant. 

(7.  0.  McLain,  for  appellees. 

Stevens,   J. — Caroline  Richey,   a   resident   of   Newton, 
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Jasper  County,  Iowa,  died  February  3,  1917,  intestate, 
seized  of  the  following  named  real  estate,  to  wit :  the  south 
half  of  the  southeast  quarter  of  Section  2G;  the  northwest 
quarter  of  the  northeast  quarter  of  Section  85,  and  the 
north  15  acres  of  the  northeast  quarter  of  the  northeast 
quarter  of  Section  35,  all  in  Township  80  north,  Range  21 
west  of  the  5th  P.  M.  Shortly  thereafter,  a  suit  was  com- 
menced in  equity  for  the  partition  thereof.  Upon  hearing, 
the  court  found  that  Clifton  Richey,  a  son,  and  appellee 
herein,  was  the  owner  of  an  undivided  one-fourth  interest 
therein,  subject  to  certain  claims  of  creditors  and  of  J.  L. 
Witmer,  appellant  and  intervener  herein.  Referees  were 
appointed,  and  the  land  sold.  The  case  comes  to  this  court 
upon  the  issues  presented  by  the  petition  in  intervention,  in 
which  intervener  alleged  that,  on  March  30,  1906,  Clifton 
Richey,  by  an  instrument  in  writing,  sold,  assigned,  and 
conveyed  all  his  future  interest  as  heir  at  law  in  the  prop- 
erty, real  and  personal,  of  Caroline  Richey.  This  instru- 
ment, omitting  the  formal  acknowledgment,  is  as  follows: 
"Know  all  men  by  these  presents  that  I,  Clifford  Richey, 
unmarried,  of  Fort  Collins,  Larimer  County,  Colorado,  in 
consideration  of  four  hundred  thirty-five  and  no-100  dollars, 
in  hand  paid  by  J.  L.  Witmer  of  Des  Moines,  Polk  County, 
Iowa,  the  receipt  of  which  is  hereby  acknowledged,  do 
hereby  sell,  assign,  transfer,  convey  and  set  over  to  said 
J.  L.  Witmer,  his  heirs  or  assigns,  all  my  right,  title  and 
interest  in  and  to  the  estate  of  Caroline  Richey,  as  an  heir 
at  law  of  said  Caroline  Richey,  whether  it  be  real,  personal 
or  mixed,  hereby  covenanting  with  the  said  J.  L.  Witmer, 
his  heirs  or  assigns,  that  I  have  not  heretofore  sold,  as- 
signed or  transferred  or  in  any  manner  incumbered,  or 
placed  liens  upon  said  estate.  And  I  hereby  authorize  the 
executor  or  administrator  of  the  estate  of  said  Caroline 
Richey,  whoever  he  may  be,  to  deliver  and  turn  over  to 
said  J.  L.  Witmer,  his  heirs  or  assigns,  any 'and  all  prop- 
erty, whether  it  be  real,  personal  or  mixed,  which  may  be 
coming  to  him  as  all  heir  at  law  of  said  Caroline  Richey, 
taking  a  receipt  therefor,  which  said  receipt  shall  have  the 
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same  force  and  effect,  both  at  law  and  equity,  ^s  though  I 
had  signed  it  with  my  own  hand.  I  hereby  certify  that  I 
am  an  unmarried  man.  Witness  my  hand  this  30th  day 
of  March,  A.  D.,  1906." 

The  petition  alleged  that  said  assignment  was  fairly 
made  upon  a  valid  consideration,  and  that,  by  virtue 
thereof,  he  became  and  is  the  owner  of  an  undivided 
one-fourth  interest  in  said  property,  and,  therefore,  asked 
that  his  said  interest  be  established  and  confirmed  by  the 
court.  Clifton  Bichey,  for  answer  to  the  petition  of  inter- 
vention, admitted  the  execution  of  the  above- written  instru- 
ment, but  alleged  that,  at  the  time  he  executed  the  same, 
he  was  in  straitened  financial  circumstances ;  that  this  was 
known  to  the  intervener;  that  the  land,  at  the  time,  was 
worth  between  f 3,000  and  J4,000,  and,  at  the  time  of  the 
trial  of  the  partition  suit,  |8,000;  and  that  the  considera- 
tion paid,  which  was  f435,  was  inadequate,  oppressive,  and 
unconscionable.  He  further  alleged  that  the  said  wi'itten 
instrument  was  intended  as  a  mortgage,  to  secure  an  in- 
debtedness for  the  amount  named,  and  not  as  an  assignment 
of  his  expectancy  as  heir. at  law  in  the  estate  of  Mrs. 
Bichey ;  and  that  same  was  barred  by  the  statute  of  limita- 
tions. At  the  time  of  the  execution  of  the  assignment  set 
out  above,  intervener  executed  and  delivered  to  Bichey  an- 
other instrument,  granting  him  an  option  to  repurchase  his 
interest  in  the  estate  for  f435,  with  interest  at  8  per  cent 
from  Marqh  29,  1906,  at  any  time  on  or  prior  to  December 
29,  1906,  making  time  the  essence  thereof.  The  court  found 
that  the  alleged  assignment  was,  in  effect,  a  mortgage,  and 
not  an  absolute  conveyance,  and  that  there  should  be  de- 
ducted from  Bichey's  share  of  the  proceeds  of  the  sale  of 
the  land  the  sum  of  $435,  with  interest  thereon  at  8  per  cent 
from  March  29,  1906,  amounting  to  $913.50,  and  that  same 
be  paid  to  intervener  in  full  of  his  interest  therein.  Clifton 
Bichey  has  not  appealed.  Therefore,  except  in  so  far  as 
the  decree  adjudging  that  the  alleged  assignment  was,  in 
effect,  a  mortgage  is  inconsistent  with  the  claim  of  inter- 
vener, it  is  not  involved  herein. 
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The  rnle  in  this  state  is  that  an  assignment  of  a  naked 
possibility  or  expectancy  of  an  heir  to  an  estate,  if  in  good 
faith  and  for  an  adequate  consideration,  is  valid,  and  will 
be  upheld  in  equity.  Mally  v,  Mally,  12i  Iowa  160;  Jones 
V.  JoneSy  46  Iowa  466;  Richey  v.  Roicland,  130  Iowa  523, 
525;  Beits  v,  Harding,  133  Iowa  7;  Edler  r.  Frazier,  174 
Iowa  47. 

It  is  stipulated  by  the  parties  that  the  market  value  of 
an  undivided  one-fourth  interest  in  the  land  in  controversy 
at  the  time  of  the  execution  of  the  alleged  written  assign- 
ment was  f 3,000,  and  it  appears  from  the  evidence  that,  at 
the  time  of  the  trial  of  the  partition  suit,  it  was  about 
J7,000.  No  evidence  of  actual  fraud  on  the  part  of  the  in- 
tervener appears  in  the  record.  The  assignment  was  made 
at  the  solicitation  of  a  brother,  and  there  is  a  suggestion 
in  tlie  record  that  Clifton  Richey  was  in  financial  distress, 
and  in  great  need  of  money ;  but  no  proof  to  this  effect  was 
introduced.  The  consideration  paid  by  intervener  was  but 
14.5  per  cent  of  the  agreed  market  value  of  the  land.  Mrs. 
Richey  was,  at  the  time,  insane,  and  her  property  was  being 
managed  by  a  guardian.  It  must,  therefore,  have  been 
quite  apparent  to  intervener  that  she  would  not  be  able 
to  dispose  of  the  land  by  will,  and  that  about  the  only 
hazard  involved  was  that  Mrs.  Richey  might  survive  for 
many  years,  and  that  some  part  of  the  property  would  be 
required  for  her  support.  She  lived  11  years.  Tlie  record 
does  not  show  whether  she  was  possessed  of  personal  prop- 
erty or  not,  or  whether  the  income  from  tlie  re:il  estale 
was  used  for  her  maintenance.  If  the  rule  stated  in  2 
Pomeroy  on  Equity  Jurisprudence  (4th  Ed.),  Section  953, 
that,  in  transactions  of  this  character,  the  fair  marki^t 
value  of  the  property,  and  not  the  value  as  shown  by  the 
life  tables,  is  to  be  considered,  the  consideration  paid  was 
clearly  inadequate,  so  mucli  so  as  to  be  unconscionable. 
The  assignment  was  not  void,  but  voidable.  Agreements 
whereby  prospective  heirs  seek  to  dispose  of  their  expect- 
ancy or  future  interest  in  property  are  not  favored,  and 
will  always  be  scrutinized  with  care.     The  value  of  the 
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proi)erty  was  wholly  out  of  proportion  to  the  consideration 
paid.  The  contract  is  in  itself  unfair.  As  stated,  the  court 
below  decreed  that  the  original  consideration,  with  interest, 
be  deducted  from  the  proceeds  of  the  sale  belonging  to 
Clifton  Richey,  and  paid  to  intervener.  This  is  in  hannony 
with  the  general  rule  in  such  cases;  is  fair,  just,  and 
equitable;  and  should  be  and  is — Affirmed. 

Weaver,  C.  J.,  Ladd  and  Arthur,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Mrs.  Claud  Stoner,  Appellant. 

HUSBAND   AND   WIFE:      Crimes — Fresumption   In   Be   Ck>ercion. 
Slight  circumstances  are  sufficient  to  carry  to  the  Jury  the  issue 
whether  a  wife,  in  the  commission  of  a  crime,  exercised  her  own 
free  volition,  or  was  coerced  by  the  will  of  her  husband.    Evi- 
dence held  sufficient. 

Appeal   from    Polk    District    Court, — Joseph    E.    Meyer, 

Judge. 

November  16,  1920. 

The  accused  was  convicted  of  having  owned  or  kept 
intoxicating  liquors,  with  intent  to  sell  the  same  in  Polk 
County.    She  appeals. — Affirmed. 

Joseph  D.  Laws,  for  appellant. 

H.  M.  Havner,  Attorney  GenenU,  F.  C,  Davidson,  and 
Shelby  M,  Cullison,  for  appellee. 

Ladd,  J. — The  only  issue  to  be  decided  is  whether  the 
evidence  is  sufficient  to  sustain  the  verdict,  appellant  con- 
tending that  it  conclusively  appeared  that  defendant  was 
acting  under  the  coercion  of  her  husband.  On  her  way 
home  from  St.  Joseph,  Missouri,  over  the  Chicago  Great 


Nov.  1920]  Statu  v.  Stoner  1305 

Western  Bailroad  Company's  railway,  the  accused  was  ac- 
companied by  her  husband  and  little  daughter.  Upon  her 
arrival  at  Des  Moines,  she  carried  a  dark  colored  handbag 
from  the  train  toward  the  waiting  room.  Before  reaching 
that  room,  she  was  accosted  by  an  officer,  whom  she  told, 
on  inquiry,  that  the  handbag  did  not  belong  to  her,  and 
explained  that,  as  a  stranger  was  about  to  leave  the  train, 
he  had  said,  'Ton  take  this  suit  case  and  set  it  in  the 
waiting  room,  and  I  will  give  you  a  dollar;"  that  she  at 
first  refused,  but,  upon  being  told  by  her  husband  to  '*pick 
it  up  and  carry  it,"  she  obeyed  him.  She  testified  to  this, 
and  that,  but  for  what  her  husband  said,  she  would  not 
have  carried  the  handbag.  Her  husband,  who  was  standing 
near,  then  stepped  up  to  the  officer,  and  told  him  that  the 
woman  had  nothing  to  do  with  the  bag;  whereupon  both 
were  arrested.  She  described  the  stranger  as  a  big  fellow 
with  a  mustache,  accompanied  by  a  young  fellow,  and 
swore  she  never  saw  either  before.  Her  husband  identified 
him  as  Jack  Blades,  whereupon  she  hit  him  on  the  chest 
with  her  fist,  and  told  him  to  "shut  up."  Her  explanation 
was  that  her  little  girl  became  hungry  on  the  way,  and  the 
stranger  procured  for  her  a  sandwich,  and  that  that  was 
the  way  she  became  acquainted  with  him.  But  a  special 
officer  appears  to  have  boarded  the  train  at  Lamoni,  and 
observed  the  accused  with  her  husband  and  daughter  in 
one  of  the  coaches,  and  that  near  them  were  certain  suit 
cases;  and  he  notified  the  sheriff's  office  at  Des  Moines.  A 
special  officer  of  the  railroad  company,  upon  boarding  the 
train  at  Lorimer,  noticed  appellant  with  her  husband  and 
daughter  in  the  chair  car,  and  near  them  several  suit  cases, 
subseguently  found  to  contain  intoxicating  liquors;  and, 
upon  arriving  at  the  Union  Station,  observed  the  accused, 
accompanied  by  her  husband,  alight  from  the  train  with  her 
handbag,  as  previously  stated.  They  were  sitting  in  the 
car,  she  on  one  side  of  the  aisle  and  her  husband  on  the 
other.  On  the  way,  he  moved  one  or  two  of  the  suit  cases 
near  where  she  sat.  The  witness  swore  that  defendant  re- 
mained in  her  seat,  and  that  her  husband  finally  sat  with 
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her,  but  stood  in  the  end  of  a  car,  in  approaching  the  city ; 
that  he  did  not  see  her  talk  with  any  man  other  than  her 
husband,  and  did  see  them  leave  the  train  with  a  heavy- 
laden  handbag;  that  Blades  was  not  sitting  near  the  de- 
fendant and  her  husband;  and  that  he  did  not  see  liim 
talking  to  them.  Two  deputy  sheriffs  testified  that  they 
boarded  the  train  in  the  suburbs  of  the  city,  went  into  the 
chair  car,  and  noticed  defendant,  with  her  little  girl,  seated 
near  the  middle  of  the  car;  that  they  noticed  a  grip,  hand- 
bag, and  suit  case  in  the  seat  where  she  and  her  daughter 
were  riding;  that,  upon  inquiry,  they  denied  knowledge  of 
whom  they  belonged  to. 

Such,  in  substance,  is  the  evidence,  and  it  is  said  that, 

\  upon  the  perpetration  by  the  wife  of  an  offense  such  as 
charged,  in  the  presence  of  her  husband,  the  former  is  pre- 
sumed to  be  acting  under  the  latter's  coercion.  8f<ite  v. 
Fitzgerald,  49  Iowa  260;  8tate  v.  Harvey^  130  Iowa  394. 

■  This  presumption  is  rebuttable.  It  is  merely  prima  facie, 
and  the  wife  may  be  convicted,  if  it  be  proven  that  she 
acted  on  her  own  volition.  See  Bibh  v.  State,  94  Ala.  31 
(33  Am*  St.  88),  and  note;  State  v.  Nargaskiafi,  26  R.  I. 
299  (106  Am.  St.  715),  and  note.  Moreover,  but  slight  cir- 
cumstances are  essential  to  meet  the  presumption,  and  to 
carry  to  the  jury  the  issue  as  to  the  exercise  of  the  wife's 
volition.  State  v.  Cleaves,  59  Me.  298 ;  Morton  v.  State,  144 
Tenn.  357  (4  A.  L.  R.  264).    Her  conduct  in  the  husband's 

.  presence  may  be  such  as  to  overcome  the  presumption  of 
coercion  otherwise  to  be  presumed.  Commontoealth  r. 
Adams,  186  Mass.  101  (71  N.  E.  78) ;  People  v.  Wright,  38 
Mich.  744  (31  Am.  Rep.  331) ;  Seiler  v.  People,  77  N.  Y.  411. 
Each  case  is  governed  by  its  own  facts.  Here,  the  jury 
might  have  found  that  the  stoi^y  of  the  stranger  was  hatched 
up;  for  the  officers,  with  opportunity  to  see,  swore  that  they 
observed  no  one,  between  Lorimer  and  the  Union  Station, 
conversing  with  her,  and  that  she  accompanied  her  hus- 
band from  the  train.  Moreover,  the  story  is  of  doubtful 
credibility.  She  swore  that  the  handbag  belonged  to 
neither  her  nor  her  husband;  and,  if  no  stranger  told  her 
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to  carry  it,  as  the  jury  might  have  found,  her  husband 
could  not  have  heard  him,  and  the  claim  that  her  husband 
bade  her,  upon  her  refusing  the  stranger  to  carry  it,  fails, 
and  she  must  have  been  acting  on  her  o^n  motion.  We  are 
of  opinion  that  the  jury  might  well  have  rejected  her  entire 
story  as  a  falsehood,  and  have  found  that  she  was  acting 
on  her  own  volition.  On  what  other  theory  had  she  cau- 
'  tioned  her  husband  to  "shut  up,"  and  struck  him  on  the 
chest  when  her  spouse  told  the  ofdcers  that  Jack  Blades 
was  the  stranger  who  had  handed  her  the  handbag?  The 
court  did  not  err  in  submitting  the  issue  to  the  jury. — 
Afflrmed, 

Weaver,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


C.  E.  Blair  et  al.,  Appellees,  v.  B.  F.  Pitch,  Appellant. 

OONTBACTS:  Public  PoUcy — ^Property  in  Oustodla  Legis.  It  is 
J  not  violative  of  public  policy  for  the  president  of  a  corporation 
which  has  levied  on  a  restaurant  stock  and  fixtures  to  contract, 
without  the  authority  of  the  court,  with  an  employee  of  the 
restaurant  owner  (and  while  the  sherlfP  is  holding  the  property) 
to  operate  the  restaurant  and  preserve  it  as  a  going  concern,  it 
appearing  that  the  sherifT  was  not  to  receive  any  compensation 
under  said  contract,  that  all  parties  Impliedly  consented  thereto, 
and  that  the  property  was  properly  preserved. 

CONTRACTS:     Consideration — ^Assumption  of  Obligation  by  TJnln- 
2    terested  Party.    Inducing  one  to  render  services  and  incur  ex- 
pense on  a  subject-matter  as  to  which  the  promisor  has  no  per- 
sonal interest,  furnishes  adequate  consideration  for  a  promise 
to  pay  for  such  services  and  expense. 

Appeal  from  Muhaska  District  Court. — D.  W.  Hamilton, 

Judge. 

November  20,  1920. 

Action  to  recover  for  the  value  of  services  claimed  to 
have  been  rendered  under  an  alleged  oral  contract.    There 
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was  a  verdict  and  judgment  in  the  court  below  for  plaintiff, 
and  defendant  appeals. — Affirmed 

Burrell  d  Devitt  and  McCoy  d  McCoy,  for  appellant. 

Malcolm  d  True,  for  appellees. 

Stevens,  J. — I.  Plaintiffs,  who  are  husband  and  wife, 
alleged  in  their  petition  that  they  entered  into  an  oral  agree- 
ment with  the  defendant  on  or  about  September  18.  1916, 

by  the  terms  of  which  they  agreed  to  render 

^'  pubUc^poHcy    .F^^t  services  in  the  care,  management,  and 

^*'??JfJf^  J? /.     conduct  of  a  restaurant  known  as  the  Savov 

Cafe,  in  the  city  of  Oskaloosa;  that,  while 
in  the  custody  and  having  the  management  of  said  business, 
they  were  to  render  semi-monthly  reports  of  the  receipts 
and  disbursements  to  the  defendant  or  to  the  sheriff  of 
liilahaska  County;  that  the  defendant  agreed  to  reimburse 
them  for  any  sums  expended  by  them  for  labor,  merchan- 
dise, and  other  necessary  expenses  incuri*ed  in  the  conduct 
of  said  business  in  excess  of  the  income  therefrom:  that,  in 
pursuance  of  said  oral  agreement,  they  entered  upon  tlie 
discharge  of  their  duties  on  September  18th,  and  continued 
thereunder  until  December  13,  1910;  that  the  disburse- 
ments of  said  business  exceeded  the  income  therefrom  in 
the  sum  of  J164.68;  that  the  fair  and  reasonable  value  of 
their  services  was  J|f353.2.'>;  and  that  they  made  full,  item- 
ized semi-monthly  reports  to  the  sheriff,  as  agreed.  They 
demand  judgment  for  $517.98.  The  defendant,  for  answer 
to  plaintiffs'  petition,  denied  the  alleged  Y)ral  agreement, 
and  averred  that,  on  September  18th,  the  sheriff  of  Maliaska 
County  took  possession  of  said  restaurant  and  all  tbe  furni- 
ture, fixtures,  and  utensils  connected  therewith,  under  a 
landlord's  writ  of  attachment,  issued  in  a  suit  brought  by 
the  Downing  Hotel  Company  against  W.  C.  ^Murdy  and 
others;  that  Murdy  was  the  owner  of  said  restaurant, 
furniture,  utensils,  etc.,  and  that,  on  and  prior  to  said  18th 
day  of  September,  he  was  in  possession,  as  the  tenant  of 
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the  hotel  company,  and  carried  on  the  business  thereof; 
that,  if  an  oral  contract  was  entered  into  by  plaintiffs  with 
the  defendant  or  any  other  person,  as  alleged,  such  contract 
was  illegal,  contrary  to  public  policy,  and  void,  and  that 
same  was  without  a  valid  consideration. 

The  evidence  ^nthout  dispute  shows  that  judgment  was, 
on  March  19,  1917,  rendered  in  the  district  court  of  Ma- 
haska County  against  W.  C.  Murdy  and  in  favor  of  the 
Downing  Hotel  Company  for  $1,125,  costs,  and  attorney 
fees,  amounting  to  |110,  and  that  a  landlord's  lien  was  es- 
tablished against  the  property  levied  upon.  It  further  ap- 
pears from  the  record  that  the  writ  of  attachment  M-as 
levied  on  September  18th,  the  day  it  is  claimed  the  oral 
contract  was  entered  into.  As  indicated,  plaintiffs  were  in 
possession  of  the  restaurant  with  the  knowledge  and  acqui- 
escence, if  not  witli  the  consent,  of  the  sheriff.  That 
services  were  rendered  by  plaintiffs,  substantially  as 
claimed,  is  not  denied  in  the  evidence,  nor  is  it  claimed  that 
they  failed  to  make  semi-monthly  reports,  as  they  claim  to 
have  agreed,  or  that  the  disbursements  did  not  exceed  the 
income  in  the  amount  stated;  but  it  is  contended  by  de- 
fendant that  the  value  of  the  senices  rendered  was  much 
less  than  alleged.  The  general  rule  that  contracts  in  viola- 
tion of  statute,  as  well  as  certain  other  contracts,  are  void, 
as  against  public  policy,  as  stated  in  the  numerous  cases 
cited,  is  a  familiar  one.  Guenthcr  r.  Dewien,  11  Iowa  183; 
Pike  13.  King,  16  Iowa  49;  Dillon  <iS  Palmer  v,  Allen,  46 
Iowa  299;  Dodson  v.  MoCurrin,  178  Iowa  1211;  Kinney  v. 
McDermot,  55  Iowa  674;  Panghorn  r.  Westlake,  86  Iowa 
546;  Steever  v.  Illinois  Cent.  R.  Co.,  62  Iowa  371;  Koepke 
V.  Peper,  155  Iowa  687.  Perhaps  the  language  of  the  court 
most  favorable  to  appellant  is  found  in  Dodson  r.  McCurrin, 
supra,  as  follows: 

"  *Tn  other  words,  its  validity  is  determined  by  its  gen- 
eral tendency  at  the  time  it  is  made,  and,  if  this  is  opposed 
to  the  interests  of  the  public,  it  will  be  invalid,  even  though 
the  intent  of  the  parties  was  good  and  no  injury  to  the 
public  would  result  in  the  particular  case.    The  test  is  the 
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evil  tendency  of  tlie  contract,  and  not  its  actual  injury  to 
the  public  in  a  particular  instance.  ♦  ♦  ♦  The  law 
looks  to  the  general  tendency  of  such  agreement,  and  it 
closes  the  door  to  temptation  by  refusing  them  recognition 
in  any  of  its  courts/  " 

The  defendant  was  president  of  the  Downing  Hotel 
Company,  but,  so  far  as  disclosed  by  the  record,  was  not 
in  actual  charge  of  the  business  thereof.  If  the  oral  agree- 
ment in  question  is  void  and  unenforcible  because  the  same 
is  illegal,  or  in  contravention  of  public  policy,  it  must  be 
because  of  its  relation  to  the  property,  which,  as  stated, 
was  in  the  custody  of  the  sheriff  under  a  landlord's  writ 
of  attachment,  or  because  the  sheriff  was  a  party  thereto. 

For  a  short  time  prior  to  September  18th,  plaintiff  C.  E. 
Blair  was  employed  in  the  restaurant  by  Murdy.  According 
to  the  testimony  of  Blair,  defendant  desired  the  restaurant 
kept  open  because  he  thought  it  would  sell  to  better  ad- 
vantage as  a  going  concern.  Except  as  light  is  thrown 
thereon  by  the  fact  tha.t  the  attachment  suit  was  prosecuted 
to  judgment,  and  the  property  sold  under  execution,  there 
is  nothing  in  the  record  tending  to  show  that  Murdy  did  not 
consent  to  the  arrangement  between  plaintiffs  and  defend- 
ant. There  is  no  affirmative  evidence  that  he  did  consent. 
He  made  no  appearance  in  tiie  attachment  suit,  and  judg- 
ment against  him  was  entered  by  default.  Plaintiff  does 
not  seek  to  recover  upon  a  contract  with  the  sheriff.  Ac- 
cording to  Blair's  testimony,  the  defendant  requested  that 
he  make  reports  to  himself  or  to  the  sheriff,  stating  that,  if 
same  were  made  to  the  latter,  he  would  get  them  from  him. 
It  is  true  that  the  sheriff  testified  that  he  made  arrange- 
ments with  plaintiff  Blair  to  go  into  the  restaurant,  and 
upon  the  advice  of  an  attorney  that  it  would  be  better  to 
do  so,  for  him  to  keep  it  open.  This  testimony  was  denied 
by  plaintiff.  Doubtless,  Murdy  abandoned  the  pr,operty 
taken  under  the  attachment,  as  soon  as  the  writ  was  levied. 
It  is  not  claimed  that  the  sheriff  was  to  receive  any  com- 
pensation from  either  of  the  parties  to  the  contract,  or 
that  the  property  was  not  properly  preserved  and  cared  for. 
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It  is  true  that  no  order  or  direction  for  the  conduct  of  the 
restaurant  was  asked  or  obtained  from  the  district  court. 
Manifestly,  contracts  having  for  their  object  the  corrup- 
tion of  a  public  officer,  or  contracts  the  tendency  of  which 
is  to  tempt  such  officer  from  the  proper  performance  of  his 
official  duties,  are  contrary  to  public  policy  and  unen- 
forcible.  We  may  assume  that  it  was  apparent  to  all  par- 
ties concerned  that  their  interests  would  be  advanced  by 
continuing  the  business  of  the  restaurant,  pending  the  at- 
tachment proceedings.  Surely,  the  defendants  in  the 
attachment  suit  were  not  injured  thereby.  The  property 
was  purchased  by  the  hotel  company  at  the  sheriff's  sale. 
We  perceive  no  theory  upon  which  the  contract  was  viola- 
tive of  the  welfare  of  the  public,  or  tended  either  to  corrupt 
a  public  officer  or  to  tempt  him  from  the  performance  of  his 
duty.  In  our  opinion,  the  contract  relied  upon  is  not  con- 
trary to  public  policy. 

II.  The  evidence  as  to  the  value  of  plaintiffs'  services 
was  conflicting,  but  the  verdict  is  not  without  support 
therein.  There  is  nothing  in  the  record  to  indicate  that  the 
jury  was  influenced  by  passion  or  prejudice.  We  cannot, 
therefore,  hold  that  defendant's  motion  for  a  new  trial 
should  have  been  sustained  upon  this  ground. 

Some  claim  is  made  by  appellant  that  the  oral  agree- 
ment was  without  consideration,  because  defendant  had  no 
personal  interest  whatever  in  the  matter.    According  to  the 

testimony  of  plaintiffs,  he  came  to  the  res- 
^'  ^uBiS^TMon:    taurant   on    the    18th    of    September,    and 

of^owFipatloii      requested  plaintiffs  to  continue  the  business 

ested^Sarty        ^^  ^^  restaurant,  paying  the  expenses  from 

the  receipts  derived  therefrom,  so  far  as 
they  were  sufficient  for  that  purpose,  and,  if  it  were  neces- 
sary to  do  so,  to  advance  their  own  funds ;  and  said  that  he 
would  personally  pay  them  for  the  services  rendered,  and 
reimburse  them  for  all  sums  expended  in  excess  of  the  in- 
come from  the  business.  While  plaintiffs  knew  that  a  writ 
of  attachment  had  been  levied  upon  the  property  at  the 
suit  of  the  hotel  company,  defendant  was  competent  to 
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contract,  and  the  jnry  may  well  have  found  from  the 
evidence  that  he  personally  entered  into  and  assumed  the 
obligations  of  the  oral  contract.  It  is  true  that  tlie  record 
does  not  affirmatively  show  that  he  had  permission  from  the 
owner  to  put  plaintiffs  in  charge  of  the  business,  but  the 
owner  appears  to  have  acquiesced  in  the  arrangement;  at 
any  rate,  no  objections  on  his  part  are  shown,  and,  as 
stated,  he  did  not  contest  the  attachment  suit.  As  we  fiud 
no  error  in  the  record,  the  judgment  of  the  court  below 
is — Affirmed. 

Weaver,  C.  J.,  Ladd  and  Arthur,  JJ.,  concur. 


Farmers*  and  Merchants'  Bank  of  Aurora,  Appellee,  v. 
Wells  &  Potter  et  al..  Appellees ;  Arthur  T.  Barlas, 

Intervener,  Appellant. 

ATTAOHMENT:  Failure  to  Note  Bond  on  Appearance  Docket. 
Failure  to  enter-,  on  the  appearance  docket,  a  notation  of  the 
filing  of  an  attachment  bond,  in  no  wise  invalidates  the  at- 
tachment.    (See  Sees.  291,  3557,  3885,  Code,  1897.) 

Appeal  from  Buchanan  District  Court, — H.  B.  Boies, 

Judge. 

November  20,  1920. 

Action  on  certain  promissory  notes,  aided  by  issuance 
and  levy  of  writ  of  attachment.  Memorandum  of  filing  of 
bond  was  not  entered  in  aj>pearance  docket,  and  on  that 
ground  intervener  prayed  in  his  petition  that  the  attach- 
ment be  dissolved,  and  moved  that  the  levy  thereof  be 
discharged.  On  hearing,  the  court  dismissed  the  petition  of 
intenention,  and  overruled  the  motion  to  discharge  the 
le^y.    The  intervener  appeals. — Affirmed. 

Cook  d  Cook  and  Ruhovits  d  Hirsch,  for  appellant. 
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R.  J.  O'Brien,  for  appellee. 

Lapd,  J. — The  plaintiff  sued  on  two  notes  for  |1420 
each,  and  caused  a  writ  of  attachment  to  be  issued  and 
levied  on  certain  personal  property,  mostly  creamery  fix- 
tures and  machinery.  Thereafter,  intervener,  in  an  action 
commenced  August  6,  1919,  against  the  same  defendants, 
caused  a  writ  of  attachment  to  be  issued  and  levied  on  the 

« 

same  property.  By  petition  of  intervention,  as  well  as 
motion  to  discharge,  intervener  prayed  that  the  writ  issued 
in  plaintiff's  suit  be  dissolved,  and  the  levy  discharged.  It 
appears  that  a  bond,  in  amount  and  sureties  qualified  as 
required  by  statute,  was  presented  to  the  deputy  clerk  of 
court,  and  by  him  indorsed  on  the  back,  "Piled,  examined, 
and  approved,  May  9,  1919.  D.  C.  Hood,  by  Wilbur  T. 
Ryan,  Deputy."  The  deputy  then  placed  the  bond  in  the 
safe,  and  not  ^ith  or  among  the  papers  of  the  case.  No 
entry  was  made  on  the  appearance  docket  until  September 
22d,  after  intervener's  petition  and  motion  had  been  en- 
tered on  tlie  appearance  docket.  Such  petition  and  motion, 
however,  had  been  marked  thereon  before  the  deputy  clerk 
had  noted  on  the  appearance  docket,  "May  9,  1919,  bond," 
and  opposite  thereon,  "This  entry  made  September  22, 
1919."  Attachment  bonds  customarily  were  kept  in  the 
safe  in  the  clerk's  office.  On  the  appearance  docket  ap- 
peared entries  of  filing  of  petition,  order  for  publication, 
May  9,  1919,  writ  of  attachment.  May  12th  of  same  year, 
original  notice,  filed  June  9,  1919.  Subsequently,  the  inter- 
vener's motion  was  overruled,  and  petition  of  intervention 
dismissed,  judgment  in  •rem  was  entered,  as  prayed,  and 
levy  of  attachment  confirmed,  and  special  execution  di- 
rected. 

We  are  of  opinion  that  the  ruling  of  the  trial  court 
should  be  sustained.  Section  3885  of  the  Code  requires 
that,  before  a  writ  of  attachment  issue,  "plaintiff  must  file 
with  the  clerk  a  bond  for  the  use  of  the  defendant."  Section 
291  of  the  Code  exacts  that: 

"The  clerk  shall,  immediately  upon  the  filing  thereof, 
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make  in  the  appearance  docket  a  memorandum  of  the  date 
of  the  filing  of  all  petitions,  demurrers,  answers,  motions, 
or  papers  of  any  other  description  in  the  cause;  and  no 
pleading  of  any  description  shall  be  considered  as  filed  in 
the  cause,  or  taken  from  the  clerk's  office,  until  the  said 
memorandum  is  made." 

It  will  be  observed  that,  although  a  memorandum  of 
papers  in  the  case  is  to  be  made  in  the  appearance  docket, 
pleadings  only  are  not  to  be  considered  filed  until  tlie 
memorandum  is  made.  Impliedly,  then,  entry  in  the  ap- 
pearance docket  of  the  memorandum  of  pleadings  is  manda- 
tory. We  have  so  held  as  to  pleadings  in  John-sotv  v.  Berdo, 
131  Iowa  524,  and  other  cases  cited.  The  rule  has  been  re- 
garded otherwise,  where  affidavit  of  publication  was 
marked  filed,  but  no  memorandum  entered  in  tlie  appear- 
ance docket  (Simmons  v.  Simnwns,  91  Iowa  408) ;  and  the 
same  rule  obtains  where  no  such  entry  of  the  filing  of  depo- 
sition was  made  (Byington  v.  Moore,  62  Iowa  470);  and 
the  same  as  to  the  filing  of  bill  of  exceptions  (Royer  v. 
Foster,  62  Iowa  321) ;  the  filing  of  official  reporter's  short- 
hand notes  of  evidence  (Small  v.  Wakefield,  84  Iowa  533) ; 
ojtid  as  to  filing  of  minutes  of  testimony  before  grand  jui-y 
{^ate  V.  Craig,  78  Iowa  637).  Section  3557  of  the  Code 
defines  pleadings  by  saying  that: 

"Pleadings  are  tlie  written  statements  by  the  parties 
of  their  respective  claims  and  defenses  and  are: 

"L    The  petition  of  the  plaintiff ; 

"2,    The  motion,  demurrer  or  answer  of  the  defendant; 

"3.    The  motion,  demurrer  or  reply  of  the  plaintiff; 

"4.    The  motion  or  demurrer  gt  the  defendant. 

"The  filing  of  a  pleading  or  motion  in  the  clerk's  office 
during  a  term,  and  a  memorandum  of  such  filing  made  in 
the  appearance  docket  within  the  time  allowed,  shaU  be 
equivalent  to  fiUng  the  same  in  open  court.    *    *    *" 

Manifestly,  an  attachment  bond  is  an  obligation,  and 
not  a  pleading,  and  for  that  reason  is  excluded,  aB  such, 
from  the  above  enumeration  of  statutory  pleadings,  and  a 
memorandum  on  the  appearance  docket  is  not  required. 
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though,  in  the  orderly  transaction  of  business  in  the  clerk's 
office,  it  may  well  be  made.  Other  entries  therein  plainly 
indicated  that  a  writ  of  attachment  had  issued  and  been 
levied,  and  thereby  put  other  litigants  on  inquiry  as  to  the 
existence  of  a  bond,  and  inquiry  at  the  clerk's  office  would 
have  elicited  information  that  such  bond  had  been  filed, 
and  was  in  the  vault  for  safe-keeping.  Plaintiflf,  in  procur- 
ing the  bond  to  be  approved,  and  delivering  to  the  clerk's 
deputy,  did  all  that  was  required  of  him;  and  whether  he 
should  enter  a  memorandum  of  its  filing  was  purely  di- 
rectory, and  the  omission  of  the  clerk  therein  did  not  ob 
viate  its  sufficiency  as  a  bond  such  as  required  for  the  issu- 
ance of  a  writ  of  attachment.  The  chapter  of  the  Code  on 
attachments  is  to  be  liberally  construed.  Section  3933  of 
the  Code.  No  prejudice  resulted  from  the  clerk's  omission. 
The  rulings  of  the  trial  court  in  denying  the  motion  to  dis- 
charge the  levy  and  dismissing  the  intervener's  petition  to 
dissolve  the  writ  of  attachment  are — Affirmed, 

Weaver,  C.  J.,  Stbvbns  and  Arthur,  JJ.,  concur. 


Carl  H.  Wright,  Appellant,  v.  Interurban  Railway  Com- 
pany, Appellee. 

OABBIEBS:  Interstate  Commerce— Dismantling  and  Beconstructing 
Equipment.  A  workman,  even  though  employed  by  an  inter- 
state common  carrier,  is  not  engaged  in  interstate  commerce 
while  employed  in  dismantling  and  reconstructing  a  room 
or  station  and  the  electrical  equipment  therein,  when  the 
room  and  equipment  are  not  employed  durihg  the  period  of  said 
work  as  an  instrument  of  commerce.  This  is  true  even  though 
said  work  is  being  done  with  the  purpose  in  view  of  using  the 
reconstructed  room  and  equipment,  immediately  on  the  com- 
pletion thereof,  as  an  instrument  of  commerce. 

Appeal   from   Polk  District   Court, — Hubert   Utterback, 

Judge. 

November  20,  1920. 
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The  plaintiff  brings  this  action  at  law  under  the  Fed- 
eral Employers'  Liability  Act,  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  suffered  by  him  by  rea- 
son of  the  defendant's  negligence.  On  trial  to  a  jury,  there 
was  a  directed  verdict  and  judgment  for  the  defendant,  and 
the  plaintiff  appeals. — Affirmed. 

Samuel  A.  Anderson  and  J.  E,  Holmes,  for  appellant. 

W.  H,  McHenry,  A,  B,  Rowland ,  C.  R,  Bermetty  and  C, 
Woodbridge,  for  appellee. 

Weaver,  G.  J. — The  defendant  owns  and  operates  an  in- 
terurban  electric  railway  extending  from  the  city  of  Des 
Moines  to  the  city  of  Colfax.  At  the  intermediate  town  of 
Mitchellville,  it  maintains  a  station  building,  one  room  or 
distinct  part  of  which  is  usually  occupied  by  what  is 
spoken  of  in  the  record  as  a  "substation."  In  the  substa- 
tion, when  in  use,  are  electric  wires,  transformers,  and  other 
items  of  equipment  employed  in  operating  the  road.  The 
two  main  or  primary  wires  so  used  enter  the  room  at  a 
point  about  16  feet  above  the  floor.  In  June,  1918,  defend- 
ant undertook  to  reconstruct  or  make  quite  extensive 
changes  in  the  substation.  To  accommodate  that  work,  a 
portable  substation  was  arranged  in  a  car  located  on  th.e 
railway  track  wholly  outside  of  the  building:  the  primary 
wires  were  cut  off  at  or  near  the  point  where  they  entered 
the  room,  and  provided  with  a  disconnecting  switch,  whicli, 
when  open,  arrested  the  current,  and  enabled  the  employee 
to  work  with  safety  in  all  parts  of  the  room.  During  all 
the  period  from  June,  1918,  until  plaintiff  was  injured,  in 
February^  1919,  the  substation  room  remained  dismantled 
of  its  electrical  equipment,  and  no  use  was  made  therein 
of  the  current.  It  appears,  however,  to  have  been  the  cus- 
tom of  the  foreman  to  open  the  switch  after  the  day's  work 
was  ended,  and  to  disconnect  it  again  each  morning  before 
work  was  resumed.  During  all  the  time  this  work  of  recon- 
struction was  in  progress,  no  part  of  the  work  of  operating 
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the  railway  or  controlling  the  movement  of  ears  or  trains 
therein  was  carried  in  or  through  said  substation,  but  all 
work  and  business  of  that  nature  was  done  and  carried  on 
in  and  through  the  temporaiy  or  portable  substation  alone, 
by  employees  other  than  plaintiff.  For  a  year  or  more, 
plaintiff  had  been  employed  by  the  defendant  at  other  places 
on  its  line,  when,  early  in  February,  1919,  he  was  sent  by 
defendant  to  Mitchellville,  to  help  in  the  completion  of  the 
work  being  done  on  the  substation.  A  few  days  later,  he 
was  assisting  in  putting  up  an  iron  ^*pipe  rack,"  bolting  it 
to  the  inner  wall  of  the  building,  at  or  near  the  place  of 
the  disconnecting  switch  above  mentioned.  Tt  was  yet 
early  in  the  morning,  and  it  so  happened  that  the  foreman, 
contrary  to  his  custom,  had  failed  to  disconnect  the  switch, 
and  plaintiff,  not  noticing  the  failure,  undertook  to  climb 
to  his  place  of  work  on  the  pipe  rack,  thus  coming  in  con- 
tact with  some  wire  or  other  conductor  heavily  charged 
with  electricity,  and  was  very  severely  injured. 

In  this  action,  plaintiff  charges  the  defendant  with 
negligence  in  failing  to  open  the  switch  in  the  morning  in 
question,  and  in  ordering  or  directing  him  to  work  while 
the  current  was  on,  and  without  any  warning  to  plaintiff 
of  the  fact.  Plaintiff  further  alleges  that,  at  the  time  of 
his  injury,  the  railwa.y  company  was  engaged  in  the  busi- 
ness of  interstate  commerce,  and  that  the  work  in  which 
he  was  employed  by  the  defendant  was  a  part  of  such  busi- 
ness of  interstate  commerce,  and  that  he  is,  therefore, 
entitled  to  maintain  this  action  under  the  Federal  Em- 
ployers' Liability  Act  (U.  S.  Comp.  St.  Sees.  8057-8605)  r 

The  defendant  denies  any  negligence  on  its  part:  denies 
that  plaintiff  was  employed  in  any  work  or  sen'ice  of  inter- 
state commerce;  and  pleads  contributory  negligence  and 
assumption  of  risk. 

I.  Was  plaintiff,  at  the  time  of  his  injuiy,  engaged  in 
work  of  interstate  commerce?  It  is  stated  in  the  record 
that  the  defendant  is  a  common  carrier  of  freights  and 
passengers  on  its  line  between  Des  Moines  and  Colfax,  and 
at  times  receives  freights  at  its  stations  consigned  to  points 
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outside  of  the  state  of  Iowa,  and  freights  brought  into  the 
state  by  other  carriers  and  delivered  to  it  for  carriage  to 
stations  on  its  own  line;  and  that,  in  rare  instances,  it 
has  sold  passenger  tickets  to  points  outside  of  the  state; 
but  that  it  neither  owns  nor  operates  cars  or  trains  outside 
of  or  beyond  the  boundaries  of  the  state  of  Iowa. 

Upon  the  question  whether  a  given  act  or  employment 
partakes  of  the  character  of  interstate  commerce,  the  Su- 
preme Court  of  the  United  States  is  the  court  of  last  re- 
sort. It  has  dealt  with  this  subject  on  several  occasions, 
and  has  declared  that  the  test  is  to  be  found  in  the  answer 
to  the  question : 

*'Was  the  employee,  at  the  time  of  the  injury,  engaged 
in  interstate  transportation,  or  in  work  so  closely  related 
to  it  as  to  be  practically  a  part  of  it?"  Shanks  v,  Delaware^ 
L.  d  W,  R,  Co.,  239  U.  S.  550,  559. 

Without  attempting  to  enlarge  upon  this  definition,  can 
it  be  said  that,  at  the  time  when  this  plaintiff  was  injured, 
he  was  engaged  in  a  work  so  closely  related  to  interstate 
commerce  as  to  be  practically  a  part  of  it  ? 

Upon  both  principle  and  precedent  we  are  of  the  opinion 
that  this  inquiry  must  be  answered  in  the  negative.  It  is 
doubtless  true  that  this  statute  is  intended  for  the  protec- 
tion and  benefit  pf  laborers  in  a  hazardous  employment  of 
the  highest  importance  to  the  public,  and  as  such,  it  should 
be  liberally  construed  by  the  courts,  to  promote  its  benefi- 
cent purpose.  The  Federal  court  haB,  in  fact,  so  construed 
it,  and  the  test  which  it  applies  in  the  above  quotation  from 
the  Shanks  case  is  evidence  of  a  purpose  to  make  the  statute 
as  effective  as  its  terms  ynW  warrant. 

In  the  record  now  before  us,  it  cannot  fairly  be  said  that, 
when  injured,  plaintiff  was  engaged  in  work  having  any 
close  or  immediate  relation  to  interstate  commerce,  or  even 
to  commerce  of  an  intrastate  character.  The  substation  in 
which  plaintiff  was  then  at  work  was  not  being  used  for 
any  purpose  in  connection  with  the  work  of  commerce, 
interstate  or  intrastate.  It  had  been  closed  for  the  purpose 
of  installing  new  transformers,  and  perhaps  making  other 
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changes  in  its  equipment;  and,  for  the  time  being,,  the  elec- 
trical machinery  and  equipment  in  actual  use  at  that  sta- 
tion were  admittedly  located  in  a  box  car  or  portable 
station  outside  of  tlie  building.  It  is  true  that  the  work 
being  done  in  the  building,  and  in  which  plaintiff  was  em- 
ployed, was  for  the  pui'pose  of  fitting  the  room  to  be 
reoccupied  as  a  substation,  and  the  transformers  and  other 
equipment  which  the  employees  were  putting  in  place  were 
intended  to  be  used  by  the  company  in  its  business  of  oper- 
ating its  line  of  railroad  as  a  carrier  of  freight  and  passen- 
gers; but,  to  repeat,  at  that  time  it  was  not  in  such  use, 
and  the  room  and  its  contents  were  not  instruments  of  com- 
merce, nor  was  the  work  being  done  therein  so  closely  re- 
lated to  interstate  commerce  as  to  be  practically  a  part  of  it. 

Quite  in  point,  as  recognizing  this  distinction,  is  the 
case  of  Shanks  v,  Delaware,  L.  d  W,  R,  Co.,  289  IT.  S.  556, 
above  cited.  There,  the  plaintiff  was  employed  in  the  com- 
pany's shop,  in  which  its  locomotives  used  in  both  inter- 
state and  intrastate  commerce  were  repaired.  At  the  time 
of  his  injury,  he  was  engaged  solely  in  taking  down  and 
putting  in  a  new  location  an  overhead  countershaft,  through 
which  power  was  transmitted  to  machinery  used  in  the 
repair  work;  and  it  was  held  that  he  did  not  come  within 
the  protection  of  the  statute.  The  court,  having  stated  the 
test  as  we  have  before  quoted  it,  proceeds  to  say  that : 

^^Shanks  was  not  employed  in  interstate  transportation, 
or  in  repairing  or  keeping  in  usable  condition  a  roadbed, 
bridge,  engine,  car,  or  other  instrument  then  in  use  in  such 
transportation.  What  he  was  doing  was  altering  the  loca- 
tion of  a  fixture  in  a  machine  shop.  The  connection  between 
the  fixture  and  interstate  transportation  was  remote  at 
best,  for  the  only  function  of  the  fixture  was  to  communi- 
cate power  to  machinery  used  in  repairing  parts  of  engines, 
some  of  which  were  used  in  such  transportation." 

To  the  same  general  purport  is  the  case  of  Delaioare, 
L.  d  W.  R.  Co.  V.  YurkoniH,  2?.8  l^.  S.  439 ;  Mimieapolis  d  St. 
L.  R.  Co.  V.  Winters,  242  V.  S.  353;  Illinois  Cent.  R.  Co.  r. 
Cousins,  241  U.  S.  641.    See,  also,  discussion  by  this  court 
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in  Smith  v.  Interurhan  R.  Co,,  186  Iowa  1045. 

Not  all  servants  and  employees  of  common  carriers  are 
necessarily  or  at  all  times  engaged  in  interstate  commerce. 
The  statute  imposing  liability  in  cases  of  this  kind  limits  it 
to  damages  to  "any  person  suffering  injury  while  he  is 
employed  by  such  carrier  in  such  commerce'^  (Comp.  Stat. 
1918,  Section  8657) ;  and,  in  giving  this  provision  practical 
effect,  by  making  it  broadly  applicable  to  all  cases  where 
the  employee  "at  the  time  of  his  injury  was  engaged  in  inter- 
state transportation,  or  in  work  so  closely  related  to  it  as 
to  be  practically  a  part  of  it,"  the  courts  have  gone  as  far 
as  is  reasonably  possible,  to  extend  its  benefits  to  all  who, 
by  any  fair  interpretation,  can  be  brought  within  the  scope 
of  the  expressed  legislative  intention. 

At  the  time  the  appellant  in  this  ca«e  was  injured,  he 
was  not  engaged  in  work  having  any  immediate  connection 
with  transportation  of  articles  of  commerce.  True,  the 
room  in  which  he  worked  had  formerly  been  occupied  as  a 
substation  on  the  defendant's  road,  and  had  contained  aii 
equipment  of  machinery  and  electrical  devices  of  various 
kinds,  which  was  used  in  the  operation  of  the  road.  But 
this  use  of  the  room  and  equipment  ceased  or  was  suspended 
in  June,  1918,  and  from  then  until  plaintiff  was  injured,  a 
period  of  8  or  9  months,  it  was  occupied  and  used  by  the 
plaintiff  and  other  mechanics  or  workmen  who  were  em- 
ployed in  a  reconstruction  of  the  place  and  installment  of 
new  transformers,  with  the  intention  of  restoring  it  to  use 
as  a  substation  when  the  work  was  completed.  During  this 
period,  the  practical  operation  of  the  road  was  conductwl 
entirely  through  the  portable  station,  in  the  management, 
control,  and  operation  of  which  plaintiff  had  no  part.  It 
was  under  such  conditions  that  the  accident  occurred,  in  a 
manner  already  sufficiently  described.  It  is  the  theory  of 
the  appellant  that  his  case  comes  within  the  rule  applied 
in  Pederscn  v.  Delaware,  L.  d  W,  R.  Co,,  229  U.  S.  146; 
Philadelphia,  B,  d  W,  R.  Co,  v,  Smith,  250  U.  S.  101 ;  Ross 
V,  Sheldon,  176  Iowa  618;  and  others  of  the  class  of  which 
these  are  representative.     None. of  these  is  quite  in  point. 
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and  none  at  all  inconsistent  with  the  decisions  in  Slianks  v. 
Delaware,  L.  d  W,  R,  Co,,  supra ;  Delaware,  L.  d  W,  R,  Co. 
V,  YurkoniSy  238  U.  S.  439;  Minneajjolis  d  St.  L.  R.  Co.  v. 
Winters,  242  U.  S.  353 ;  Illinois  Cent.  R.  Co,  v.  Bchrens,  233 
U.  S.  473;  and  other  similar  holdings. 

In  all  the  cai^tes  where  the  carrier  has  been  held  liable, 
the  fact  has  been  emphasized  that,  at  the  time  of  the  em- 
ployee's injury,  he  was  admittedly  engaged  in  work  of  inter- 
state transportation,  or  in  work  so  intimately  and  directly 
connected  therewith  as  to  be  practically  a  part  of  it; 
while  in  cases  where  a  recovery  has  been  disallowed,  such 
intimate  relation  does  not  appear.  Had  the  plaintiff  in 
this  case  been  employed  to  shingle  the  defendant's  passen- 
ger station,  or  to  mend  a  window  in  the  substation,  and  in 
so  doing  had  come  in  contact  with  a  live  electric  wire,  and 
thereby  had  been  injured,  whatever  remedy  he  might  have 
had,  his  counsel  would  hardly  contend  that  the  injured  man 
could  recover  damages  imder  the  Federal  statute,  on  the 
theory  that  the  service  in  which  he  was  employed  at  the 
time  of  his  hurt  was  in  the  nature  of  interstate  commerce, 
even  though  it  be  true  that  suitable  stations  and  substations 
are  conveniences  or  instrumentalities  which  have  a  proper 
place  in  the  business  of  transporting  articles  of  commerce. 
Or,  to  use  a  somewhat  more  pertinent  illustration,  let  us 
suppose  that  defendant,  being  the  owner  of  an  interurban 
line  between  Des  Moines  and  Colfax,  and  finding  its  busi- 
ness outgrowing  its  capacity  to  handle  it,  lays  a  new  track 
between  its  terminals,  and  erects  a  new  substation  at 
Mitchellville ;  but,  before  the  new  line  has  been  fully  com- 
pleted or  opened  for  business,  the  plaintiff,  being  employed 
in  equipping  the  new  substation,  is  injured,  substantially 
as  shown  in  this  action.  In  such  case,  the  new  line,  while 
intended  for  use  in  the  transportation  of  articles  of  com- 
merce, has  not  been  so  employed,  and  not  until  it  has  been 
thus  utilized  does  its  owner  become  charged  with  the  duties 
or  exposed  to  the  liabilities  of  a  carrier  of  commerce. 

When  plaintiff  was  injured,  and  for  months  prior  there- 
to, the  substation  room  at  Mitchellville  had  been  practically 
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eliminated  from  the  defendant's  railway  system.  It  had  no 
part  or  share  in  the  railway  business,  and  the  men  employed 
therein  were  mechanics  and  laborers,  without  even  remote 
connection  with  interstate  commerce.  In  our  judgment,  the 
trial  court  did  not  err  in  ruling  that  plaintiff  failed  to  show 
any  right  of  action  under  the  Federal  Employers'  Liability 
Statute. 

Plaintiff  having  asserted  no  claim  for  a  recovery  except 
undei*  the  Federal  statute,  it  is  unnecessary  for  us  to  con- 
sider or  decide  whether,  upon  any  other  theory  of  the  case, 
the  defendant  would  have  been  entitled  to  a  directed  ver- 
dict. .  For  the  reasons  stated,  the  judgment  below  is — 
Affirmed, 

Ladd,  Stevens,  and  Arthur,  JJ.,  concur. 


Hugh  Burris,  Appellee,  v.  F.  C.  Titzell,  Appellant. 

KEaiiiaENOE:  .    Specification   of   Acts— Pleading.      Pleadings    re- 
1,  7  viewed,  and,  though  somewhat  indefinite,  held  to  charge  that 

defendant,  knowing  that  a  surgical  drainage  tube  was  loose. 

and   liable   to   slip  Into  plaintiff's   body,  negligently   failed   to 

again  fasten  said  tube  to  plaintiff's  body. 

EVIDENCE:    Duty  of  Nurse.    Chie  who  is  familiar  with  the  duties 

2  of  a  nurse  in  a  hospital  is  competent  to  say  what  those  duties 
are. 

PHYSICIANS  AND  SUBaBONS:     Besponsibility  for  NegUgence  of 

3  Nurse.  A  physician  may  not  be  held  responsible  for  the  neg- 
lig^ence  of  a  nurse  over  whom  he  has  no  control. 

NEaUG-ENCE:     Inapplicable  Instructions.    Instructions  relative  to 

4  the  responsibility  of  a  physician  for  negligently  allowing  a 
nurse  to  dress  a  wound,  without  any  allegation  of  negligence 
on  the  part  of  the  physician,  constitute  prejudicial  error. 

PHYSICIANS  AND  SUBGEONS:     Improper  Operation  from  Non. 

5  expert  Testimony.  An  operation  on  the  human  body  by  a  sur- 
geon may  be  so  grossly  In  excess  of  what  was  reasonably  neo^ 
essary  tbftt  a  Jury  may  find  such  fact,  without  the  aid  of 
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expert  testimony  that  such  operation  was  improper.  So  held 
on  the  Issue  whether  a  surgeon  unreasonably  operated  through 
the  patient's  back,  in  brder  to  remove  an  obstruction  near  the 
right  nipple. 

« 

EVZDBNOE:     Competency — Subsequent  Condition  m  Proving  Prior 

.6    Condition.    Evidence  that  a  patient  was  aji>le  at  a  certain  time 

to  take  an  anaesthetic  is  not  competent  on  the  issue  whether 

he  was  able  to   take  an  anesthetic   at  a  time  a   year   prior 

thereto. 

Appeal   from   Johnson   District    Court, — R.    G.    Poppiam, 

Judge. 

May  15,  1920. 

Supplemental  Opinion  on  Rehearing,  Novembbb  23,  1920 

Action  to  recover  damages  for  malpractice.  Opinion 
states  the  facts.  Judgment  and  verdict  for  the  plaintiff. 
Defendant  appeals. — Reversed, 

Butcher,  Davis  d  Hamhrecht,  for  appellant. 

W.  J,  McDonald  and  CooA:  rf  Balluff,  for  appellee. 

Gaynor,  J. — This  action  is  to  recover  damages  for  al- 
leged malpractice.  The  plaintiff  divides  his  petition  into 
two  counts.     In  each  count,  he  undertakes  to  set  out  a 

distinct  cause  of  action,  upon  which  he 
^*  iSSciflcaSon'     predicates  a  right  to  damages. 

pfea^diM  "^^^  ^^^^  count  Centers  around  the  escape 

of  a  drainage  tube  into  the  pleural  cavity  of 
the  plaintiff  on  the  6th  day  of  March,  1915.  It  is  the  cjaim 
of  the  plaintiff  that  the  defendant  was  negligent  in  pofmif- 
ting  the  drainage  tube  to  escape  into  the  said  cavity.  The 
second  count  centers  around  an  operation  performed  in  an 
attempt  to  remove  the  tube.  Before  stating  the  grounds 
upon  which   plaintiff  predicates  his  right  to  recover,  we 


1324  BuREis  V.  TiTZBLL  [189  Iowa 

may  properly  state  some  of  the  facts  which  led  up  to  and 
made  it  necessary  that  the  plaintiff  be  operated  upon  at  all. 
It  appears  that,  on  and  prior  to  tie  6th  day  of  January, 
1915,  plaintiff  was  a  resident  of  Cherokee  County,  and 
w;hile  there^  was  taken  sick  with  pleurisy  and  pneumonia, 
some  time  in  January,  1915,  and  was  treated  by  a  local 
doctor  for  these  troubles  until  the  20th  day  of  February, 
1915,  when  he  was  brought  to  the  Homeopathic  Hospital  at 
Iowa  City.  The  local  doctor  testifies  that,  before  plaintiff 
was  taken  to  Iowa  City,  he  performed  a  surgical  operation 
on  the  plaintiff  with  an  aspirating  needle.  The  purpose 
was  to  relieve  the  pus  in  the  pleural  cavity.    He  testified : 

"I  secured  one  quart  of  pus  from  the  pleural  cavity. 
This  operation  was  performed  on  the  19th  day  of  February. 
The  ailment  with  which  plaintiff  was  suffering  was  a  serious 
disease.  It  is  difficult  to  treat,  and  more  so  with  a  history 
of  alcohol,  booze,  back  of  it, — it  is  very  hard.  After  I 
found  out  there  was  pus  in  this  cavity,  and  it  would  be  a 
long-protracted  case,  I  concluded  to  send  the  plaintiff  to 
Iowa  City." 

He  was  accordingly  taken  there  on  the  date  aforesaid. 
The  plaintiff  was  brought  to  this  hospital  as  a  county  pa- 
tient, by  one  of  the  trustees  of  the  township  in  Cherokee 
County  in  which  he  resided.  The  defendant  occupied  the 
chair  of  surgery  in  the  State  University,  and  plaintiff  was 
turned  over  to  him  for  treatment.  The  defendant's  con- 
nection with  this  Homeopathic  Medical  College  at  Iowa 
City  consisted  of  teaching,  and  also  doing  general  surgery, 
such  as  was  found  necessary  in  the  hospital.  We  take  it 
that  he  was  employed  by  the  state  at  a  fixed  salary,  and 
received  no  compensation  for  the  treatment  given  patients 
in  the  hospital,  other  than  he  received  from  the  state.  The 
nurses  and  medical  staff  of  this  hospital  were  employed  by 
the  board  of  education  of  the  state,  and  were  subject  to 
discharge  by  them.  The  defendant's  relationship  to  the 
hospital  gave  him  no  authority  to  enjpjpy  or  discharge  in- 
ternes or  nurses.  The  nurses  were  assigned  to  take  care  of 
patients  operated  upon.    The  defendant  attended  the  plain- 
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tiff  for  the  first  time  on  February  22,  1915;  or,  at  least, 
that  is  the  first  time  he  saw  him.  He  diagnosed  his  case, 
and  found  him  suffering  from  empyema;  found  him  in  a 
badly  run-down  condition;  as  a  result  of  his  previous  illness. 
On  the  24th,  the  doctor  inserted  a  needle  in  the  chest  of 
plaintiff,  for  the  purpose  of  ascertaining  whether  he  had 
pus,  or  just  an  ordinary  effusion.  He  found  pus  in  the 
cavity,  and  that  it  was  necessary  to  remove  it,  in  order  to 
effect  a  cure.  Thereupon,  the  doctor  made  an  incision  about 
two  inches  long  into  the  cavity,  between  the  seventh  and 
eighth  ribs,  and  inserted  a  tube,  for  the  purpose  of  draining 
the  pus  from  the  cavity.  The  tube,  after  being  inserted, 
was  fastened  in  the  body  of  the  patient  by  suture :  that  is, 
a  needle  threaded  with  silkworm  gut  was  passed  through 
the  skin  and  through  the  tube,  and  then  out  through  the 
skin  on  the  other  side,  and  tied.  All  doctors  agree  that 
this  was  one  of  the  usual  and  approved  methods  of  inserting 
and  fastening  such  a  tube,  at  the  time  the  operation  was 
performed.  Thereafter,  the  doctor  saw  the  patient  twice 
a  day.  In  the  meantime,  it  was  the  practice  of  the  hospital 
and  the  duty  of  the  nurses  and  internes  to  dress  the  wound ; 
and  this  was  done.  *0n  the  6th  day  of  March,  it  was  dis- 
covered by  one  of  the  nurses  that  the  tube  had  disappeared. 
A  search  was  made  for  it  in  the  bed  and  clothing,  and  in 
the  dressing  that  had  been  removed  from  the  wound,  and 
it  could  not  be  found. 

On  the  22d  day  of  June  following,  it  seemed  that  the 
wound  had  closed,  so  that  there  was  not  sufficiwit  drainage, 
and  plaintiff's  temperature  was  rising.  An  effort  was  made 
then  to  enlarge  the  opening  for  better  drainage,  and  an 
attempt  made  to  administer  an  anaesthetic ;  but  the  patient 
was  unable  to  take  the  anaesthetic,  his  heart  stopped,  he 
quit  breathing,  and  the  attendant  had  to  use  artificial 
respiration  to  bring  him  back:  and  further  operation  was 
suspended, — at  leaist  the  defendant  so  claimed. 

The  escape  of  the  tube  from  its  moorings  into  the  pleural 
cavity,  and  the  consequences  that  folh^wed  its  presence 
there,  serve  as  a  basis  for  the  cause  of  action  alleged  by 


1326  BuRRis  V.  TiTZBLL  [189  Iowa 

the  plaintiff  in  the  first  count  of  his  petition.  In  stating 
his  cause  of  action  in  this  count,  he  says : 

'The  defendant,  in  placing  or  mseriing  said  drainage 
tube,  undertook  to  secure  the  same;  so  as  to  prevent  it  from 
slipping  or  sliding  into  the  cavity,  by  making  a  stitcii  with  a 
needle,  which  the  plaintiff  believes  to  have  been  a  silk 
thread  through  said  tube  and  the  flesh  or  skin  of  the  plain- 
tiff; that  the  defendant,  not  regarding  his  duty  to  the 
plaintiff,  so  carelessly,  negligently,  and  unskillfully  placed 
the  tube  in  plaintiff's  person,  and  so  negligently  failed  to 
properly  and  safely  secure  it  against  slipping,  falling,  or 
working  into  the  pleural  cavity,'  that  the  tube  did  escape  or 
work  loose  from  the  insecure  fastenings,  and  did  slip  or 
work  into  the  person  of  plaintiff  and  into  the  pleural  cavity, 
and  remained  there  until  the  same  was  removed,  on  the  1st 
day  of  January,  1916." 

The  negligence  upon  which  plaintiff  predicates  his  right 
to  recover  in  this  count  is  stated  in  these  words : 

"1st.  That  the  defendant  failed  and  neglected  to  use 
reasonable  and  proper  means  of  securing  said  drainage 
tube  to  the  person  of  plaintiff,  or  otherwise,  so  as  to  prevent 
same  from  slipping  or  working  into  tKe  cavity  in  which  it 
was  inserted  for  drainage  purposes. 

"2d.  That  he  failed  to  secure  or  fasten  the  tube,  to 
prevent  it  from  slipping  or  working  into  the  cavity. 

"3d.  That,  knowing  the  tendency  of  the  tube  to  slip 
or  work  into  the  cavity,  he  failed  and  neglected  to  take 
any  means  whatsoever  to  prevent  the  same  from  working 
or  slipping  into  the  cavity. 

"4th.  That  he  failed  to  use  any  of  the  means  known  to 
the  profession  generally  to  prevent  the  tube  from  slipping 
or  working  into  the  cavity." 

He  alleges  that,  by  reason  of  this  negligence,  the  tube 
slipped  or  worked  into  the  cavity,  producing  injurious 
consequences,  both  in  health  and  loss  of  time,  etc.,  ftnd 
expenses  incurred.  On  tlie  allegations  of  this  count,  he 
clams  $15,000. 

The  second  count  of  the  petition  is  predicated  on  the 
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alleged  negligence  of  the  defendant  in  attempting  to  re- 
move the  tube  from  plaintiflTs  person  on  the  1st  day  of 
January,  1916;  and  it  is  alleged  that,  on  that  day,  defend- 
ant, for  the  purpose  of  recovering  or  removing  the  tube, 
performed  a  surgical  operation  upon  the  plaintiff.  The 
negligence  charged  in  this  operation  is: 

(1)  That  the  defendant  negligently  and  carelessly 
failed  to  locate,  by  means  of  an  X-ray,  or  otherwise,  the 
exact  and  precise  location  of  the  tube  in  the  person  of  the 
plaintiff  before  attempting  the  operation. 

(2)  That  the  defendant,  knoiiing  or  having  means  of 
knowing  the  location  of  said  drainage  tube  in  the  person 
of  the  plaintiff,  proceeded  to  operate  upon  the  plaintiff, 
without  locating  or  having  located  the  said  tube  in  the 
person  of  the  plaintiff. 

(3)  That  the  defendant  was  negligent  in  making  a'cut 
or  incision  in  the  plaintiff's  back,  and  through  the  nen'es. 
muscles,  and  flesh  of  his  back,  w^hen  he  knew,  or  should 
have  known,  by  the  exercise  of  reasonable  care,  the  extent 
and  size  of  the  cavity  into  which  the  aforesaid  drainage 
tube  had  escaped,  and  was  then  located;  and  was  negligent 
in  not  ascertaining  and  knowing  that  the  cavity  did  not 
extend  around  plaintiff's  right  side  and  into  his  back;  that 
defendant  was  negligent  in  making  a  out  or  incision  into 
plaintiff's  back,  and  in  severing  the  nerves,  muscles,  and 
cords  leading  to  his  right  arm,  which  are  involved  in  the 
motion  of  his  right  arm,  when  he  knew,  or  should  have 
known,  that  the  drainage  tube  wiiich  he  was  seeking  to  re- 
cover was  located  at  or  about  and  under  the  right  nipple, 
and  that  the  cavity  did  not  extend  into  the  right  side  or 
back  of  the  plaintiff,  beyond  a  point  drawn  directly  down- 
ward from  the  shoulder  blade  of  the  plaintiff  on  the  right 
side;  that,  in  the  operation,  the  defendant  did  not  locate 
the  drainage  tube. 

For  the  consequences  that  flowed  from  this  alleged  neg- 
ligence, the  plaintiff  claims  $30,000  damages. 

It  will  be  noticed  that  the  plaintiff  claims  to  recover  for 
two  distinct  acts  of  negligence,  one  occurring  in  Februaiy, 
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1915,  and  the  other  on  January  1,  1916.  Each  act  com- 
plained of  as  negligence  serves  in  the  pleading  as  a  basis 
•for  a  separate  cause  of  action,  and  the  right  to  recover  on 
either  cause  of  action  rests  upon  the  proof  offered  to  es- 
tablish it.  The  court  submitted  each  count  as  separate  and 
distinct  causes  of  action,  on  which  damages  could  be  pred- 
icated, if  the  facts  alleged  therein  had  support  in  the 
evidence. 

Analyzing  the  first  count,  for  the  purpose  of  ascertain- 
ing what  the  basic  facts  are,  as  therein  alleged,  upon  which 
plaintiff  seeks  to  recover,  we  find  it  charged,  as  a  basis  for 
recovery,  simply  that  the  defendant  negligently,  carelessly, 
and  unskillfully  inserted  the  tube,  in  such  a  way  and  with 
such  fastenings  that,  as  a  result  of  the  negligence  of  the 
defendant  in  fastening  the  same,  it  escaped  into  the  pleural 
cavijty  of  the  plaintiff,  and  caused  him  serious  injury.  It 
is  not  claimed  that  the  insertion  of  the  tube  was  not  neces- 
sary, or  that  it  was  not  a  proper  method  to  be  employed  in 
treating  the  trouble  from  which  plaintiff  was  then  suffering. 
The  claim  is  that  the  treatment,  though  necessary  and 
proper  to  be  done,  was  done  in  an  unskillful  way ;  not  that 
the  incision  was  not  proper  and  necessary;  not  that  it  was 
not  made  at  the  proper  place;  not  that  the  tube  was  an 
improper  tube  to  insert;  not  that  it  was  not  inserted  at 
the  proper  place;  but  simply  that  the  defendant  failed  to 
exercise  reasonable  care  to  secure  it.  It  is  said  that  the 
defendant  carelessly,  negligently,  and  unskillfully  failed  to 
properly  and  safely  secure  it  against  slipping  or  falling 
into  the  cavity,  and  that  the  fact  that  it  did  slip  loose  and 
escape  into  the  body  of  the  plaintiff  was  due  to  the  negli- 
gent manner  in  which  the  defendant  had  secured  it.  Dam- 
ages to  the  person  of  the  plaintiff,  it  is  claimed,  followed 
from  its  slipping  in.  The  question  for  the  court  and  the 
jury  was  whether  or  not. the  defendant  was  negligent  in 
not  securing  it  to  the  person  of  plaintiff  so  as  to  avoid  its 
slipping  in.  This  is  the  basic  fact  in  the  first  count,  which, 
if  proved,  might  justify  recovery.  It  must  be  shown,  there- 
fore, that  the  defendant  was,  in  fact,  negligent  in  the  man- 
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ner  in  which  he  secured  this  tube,  after  he  had  inserted  it, 
and  that  his  failure  to  fasten  it  was  the  proximate  cause  of 
its  slipping  in,  and  of  the  injuries  consequent  thereupon. 
It  requires  no  argument  to  demonstrate  that,  unless  the 
substantive  negligence  upon  which  this  cause  of  action  in 
the  first  count  rests,  is  proven,  the  defendant  is  not  answer- 
able for  the  consequences  that  follow  the  slipping  of  the 
tube  into  the  pleural  cavity.  In  this  count,  plaintiff  seeks 
to  make  the  defendant  liable  for  all  consequences  that  fol- 
low that  act.  Among  these,  he  alleges  that  it  became  neces- 
sary subsequently  to  perform  an  operation  to  remove  the 
tube,  and  that  this  operation  was  not  only  painful,  but  very 
injurious  to  the  plaintiff,  and  caused  him  sickness  and 
damage.  The  subsequent  operation  could  only  be  consid- 
ered in  determining  the  damages  which  the  plaintiff  is 
entitled  to  recover  on  account  of  the  substantive  negligence 
charged;  and  it  must  affirmatively  appear  that  the  defend- 
ant was  guilty  of  that  negligence,  before  he  can  be  charged 
with  the  consequences  that  follow  the  act  charged  to  be 
negligent.  It  will  be  borne  in  mind,  in  considering  this 
first  count,  that  the  operation  was  necessary  and  proper, 
in  an  effort  to  bring  about  a  cure  of  the  troubles  under 
which  the  plaintiff  was  laboring.  It  will  be  borne  in  mind 
that  no  complaint  is  made  of  the  fact  that  this  defendant 
performed  this  operation  to  remove  the  pus  from  the  pleural 
cavity.  There  is  no  complaint  as  to  the  character  of  the 
operation,  or  the  manner  in  which  the  operation  was  per- 
formed. There  is  no  complaint  made  of  the  method  em- 
ployed by  the  defendant  to  bring  about  the  results  sought  to 
be  attained  by  the  operation.  The  incision  was  made,  so 
far  as  this  record  shows,  just  where  it  should  have  been 
made;  the  tube  employed  was  just  such  a  tube  as  should 
have  been  used;  it  was  inserted  in  a  wound  made  at  the 
proper  place,  and  for  the  proper  purposes;  and  the  thread 
used  to  fasten  it  was  such  thread  as  is  proper  to  be  used 
in  an  operation  of  that  kind.  The  plaintiff  charges  it  to  be 
a  silk  thread,  which  might  easily  have  been  absorbed;  but 
the  proof  shows  that  a  thread  was  used  that  would  not 
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easily  absorb,  rot,  or  give  way.  The  evidence  shows  that 
the  thread  was  fastened  by  the  use  of  a  needle,  to  the  body 
of  the  plaintiff,  and  that  this  was  the  usual  way  and  a 
proper  way.  The  only  evidence  we  have  that  tends  in  any 
way  to  negative  this  is  that  it  did  not  remain  where  it  was 
fastened,  but  did  escape  into  the  body  of  the  plaintiff. 
This  escape,  however,  did  not  occur  until  some  ten  days  af- 
ter the  operation.  In  the  meantime,  the  wound  made  by  the 
incision  was  dressed  by  nurses,  over  whom  the  defendant 
had  no  control,  who  were  furnished  by  the  hospital  to  care 
for  patients  placed  there  and  operated  upon;  and  these 
wounds  were  dressed  at  intervals  by  these  nurses.  It  ap- 
pears that,  some  time  after  the  operation,  the  stitches  made 
in  sewing  the  wound  were  removed;  but  the  evidence  shows, 
and  the  plaintiff  testifies,  that  the  stitches  were  taken  out 
of  the  incision  seven  or  eight  days  after  the  operation.  The 
stitches  that  held  the  tube  were  not  taken  out.  However 
that  may  be,  there  is  no  direct  evidence  that  the  stitches 
or  thread  placed  there  to  hold  the  tube  in  place,  ever  came 
loose ;  that  they  were  ever  discovered  to  be  loose  by  anyone, 
before  the  tube  itself  was  found  to  have  escaped.  How  it 
escaped  is  not  shown.  To  lay  a  foundation  for  liability 
under  the  issue  tendered,  it  must  affirmatively  appear,  and 
there  must  be  evidence  in  the  record,  that  would  justify  the 
jury  in  saying  that  the  escape  was  due  to  the  negligent 
manner  in  which  it  was  fastened  to  the  body  at  the  time  of 
the  operation.  If  it  be  thought  that  it  was  the  duty  of  the 
defendant,  after  the  operation,  to  watch  and  see  that  the 
stitches  did  not  become  loose,  or  loosen,  it  should  have  been 
so  alleged ;  but  it  is  not  so  charged  upon  him  a«  a  duty,  and 
no  negligence  is  predicated  on  this  thought  in  the  petition. 
The  charge  of  negligence  is  bottomed  only  on  the  manner  or 
sufficiency  of  the  fastenings.  The  doctor  saw  the  patient 
about  twice  a  day,  after  the  operation.  In  the  meantime, 
plaintiff  was  in  tlie  hands  of  the  nurses  placed  there  to  care 
for  him  by  the  hospital  authorities.  It  does  not  appear  that 
the  dressing  of  tlie  wound  was  had  in  the  presence  of  the 
doctor,  or  that  these  nurses  were  not  skilled  in  doing  the 
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work  which  they  were  required  to  do  in  the  dressing  of  the 
wound.  The  patient  sustained  a  somewhat  different  rela- 
tionship to  this  doctor,  so  far  as  nurses  were  concerned, 
than  he  would  sustain  if  he  were  a  private  patient  under 
the  charge  of  the  doctor  and  of  nurses  selected  and  placed 
in  charge  by  the  doctor. 

However  that  may  be,  the  defendant  undertook  to  show 
that  it  was  the  dutv  of  the  nurses  to  see  that  the  tube 
was  in,  and  that  the  stitches  were  in  place,  at  the  time 

they  dressed  the  wound,  and  this  question 
2.  BviDBKCTs :        was  asked : 

duty    of 

nurse.  *'You  Stated  to  counsel  on  the  other  side, 

on  cross-examination,  that  it  was  a  part  of 
your  duty  to  see  that  the  tube  was  in,  and  that  the  stitches 
were  in  place  there,  at  the  time  you  dressed  the  wound? 
A.  Yes.  Q.  That  is  a  part  of  the  duty  of  the  curses  at 
the  hospital,  and  was  at  the  time,  is  that  true?  '  (Objection 
sustained.)" 

It  appears  that  more  than  one  nurse  had  charge  of  this 
plaintiff  after  the  operation,  and  more  than  one  nurse  in 
the  hospital  dressed  his  wound,  and  it  appears  that  other 
nurses  were  on  duty  before  this  nurse  went  on  duty.  This 
is  a  pertinent  inquiry.  One  who  is  familiar  with  the  duties 
of  a  nurse  in  a  hospital  is  competent  to  say  what  those 
duties  are.  This  witness  was  shown  to  be  qutilified  to 
testify,  and  there  was  error  in  the  court  in  not  permitting 
her  to  answer  this  question.  It  is  not  sufficient  to  say  that 
she  was  asked  to  state  her  opinion  as  to  the  duty  of  others 
in  respect  to  the  matter  inquired  about.  It  was  a  substan- 
tive fact,  which  could  be  known  by  experience  and  observa- 
tion, and  testified  to  by  one  who,  having  experience  and 
observation,  was  capable  of  giving  the  jury  information  as 
to  the  fact.  It  was  importiint  because  of  the  fact  that  it 
was  put  before  the  jwyy  to  say,  if  the  matter  ultimately 
came  to  the  jui-y,  wliose  duty  it  was  to  look  after  these 
tubes,  and  to  see  that  the  stitches  were  in  place  there  when 
the  wound  was  dressed,  and  that  they  were  not  interfered 
with  in  the  dressing. 
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The  theory  of  the  plaintiff  rests  on  the  assumption  that 
the  tube  became  loose  and  slipped  into  the  body  through 
the  negligence  of  the  defendant  in  the  manner  of  the  fast- 
ening.   If  it  was  the  duty  of  these  nurses, 
^'  ^ND^^Vvu'^       ^^'^^  whom  defendant  had  no  control,  in  his 
B^ns^biuty        absence  to  see  at  all  times  that  the  tube  was 
o^miMef®"*^^    in,  and  that  the  stitches  were  in  place  when 

the  wound  was  dressed,  a  failure  to  exercise 
that  duty,  or  a  dressing  of  the  wound  when  stitches  were 
loose  from  any  cause  whatsoever,  might  be  substantive  neg- 
ligence on  the  part  of  the  nurse.  The  court,  in  its  ninth 
instruction,  said  to  the  juiy  on  this  point : 

"The  evidence  in  this  case  discloses  the  fact  that  the 
wounds  in  plaintilff's  right  side  which  were  cadsed  by  the 
operations  in  question  were  sometimes  dressed  by  nurses 
and  internes  of  the  Homeopathic  College  of  Medicine  of  the 
State  University  of  Iowa.  You  are  instructed  that,  unless 
you  find  that  the  defendant  was  negligent  in  permitting 
said  nurses  and  internes  to  dress  said  wounds,  taking  into 
account  all  of  the  evidence,  facts,  and  circumstances  in  the 
case,  he  is  not  responsible  for  their  acts,  except  in  so  far 
as  his  duty  exacted  proper  treatment  of  the  plaintiff  by 
them.'' 

The  inference  which  the  jury  could  well  draw  from  this 
instruction  is  that  they  were  justified  in  finding  actionable 
negligence  on  the  part  of  the  defendant  in  permitting  the 
nurses  to  dress  the  wound,  and  that  he  is  responsible  for 
their  acts  in  dressing  the  wound,  if  he  permitted  them  to 
dress  it.  The  jury  might  well  find  that  the  defendant  prop- 
erly fastened  the  tube,  and  was  guilty  of  no  negligence  in 
the  manner  in  which  he  fastened  it,  but  that  the  internes 
or  nurses,  whose  duty  it  was  to  dress  the  wounds,  were 
negligent  and  careless  in  the  dressing,  and  because  of  this, 
the  tube  became  loosened  from  its  moorings  and  slipped 
into  the  body. 

The  petition  charges  no  negligence  against  this  defend- 
ant in  permitting  the  nurses  and   internes   to  dress  the 
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wound.    It  is  not  charged  that  he  was  negligent  in  permit- 
ting the  nurses  and  internes  to  dress  the 
'4.  nboliobncb:      wouud.    He  is  not  charged  with  any  negli- 

inapplicable  ^  ^         o 

inatructions.       gence  of  these  nurses  in  dressing  the  wound. 

It  is  left  to  the  jury  to  assume  that  defend- 
ant's duty  might  exact  of  him  proper  treatment  by  these 
nurses,  and  that  any  improper  treatment  by  them  would 
create  a  liability  on  the  part  of  the  defendant,  if  it  resulted 
in  injury  to  the  plaintiff,  such  as  is  charged.  No  basis  is 
laid  in  the  pleadings  for  this  instruction,  and  no  basis  is 
laid  iu  the  pleading  that  would  justify  the  jury  in  charging 
the  defendant  with  negligence  in  permitting  the  nurses  and 
internes  to  dress  the  wound,  or  for  their  negligence  in  the 
manner  of  dressing.  We  think  the  court  erred  in  giving 
this  instruction.  It  is  hornbook  law  that  the  negligence 
charged  is  the  only  negligence  which  a  jury  c*in  consider, 
in  determining  the  liability  of  the  party  charged ;  and,  even 
though  other  acts  of  negligence  are  proven,  they  do  not  lay 
a  basis  for  recovery,  unless  charged  as  a  basis  for  recovery. 
To  hold  the  defendant  liable  upon  this  lirst  count,  we  must 
enter  the  field  of  speculation  with  no  proof  of  any  substan- 
tial fact  involving  him  in  negligence.  We  are  satisfied  that 
the  court  erred  in  the  manner  of  submitting  this  first  count 
to  the  jury. 

Some  evidence  was  introduced  on  the  trial  tending  to 
show  that,  in  June  and  July  following  the  discovery  of  the 
fact  that  the  tube  was  missing,  and  was  in  the  body  of  the 
plaintiff,  the  defendant  undertook  to  operate  upon  the 
plaintiff,  for  the  purpose  of  removing  the  tube,  and  that 
these  operations  were  unsuccessful,  and  were  undoubtedly 
attended  by  considerable  pain.  No  negligence  is  predicated 
on  any  act  of  the  defendant's  in  connection  with  these  opera- 
tiouB.  The  defendant  asked  the  court  to  instruct  the  jury 
that  there  is  no  claim  on  the  part  of  the  plaintiff  of  any 
negligence  on  the  part  of  the  defendant  in  either  the  June 
or  the  July  operation;  and  this  the  cou'rt  refused  to  give. 
We  think  this,  too,  was  error.  The  jury  should  have  been 
confined  to  the  charge  made.    There  was  no  charge  of  negli- 
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gence  touching  the  conduct  of  the  defendant  at  the  June 
and  July  operations.  The  jury  should  have  been  affirma- 
tively told  that  they  could  not  predicate  any  liability  upon 
any  act  done  by  the  defendant  at  that  time,  and  in  that 
effort  to  remove  the  tube. 

We  are  satisfied  that  plaintiff  has  not  made  a  case  under 
this  first  count. 

This  brings  us  to  a  consideration  of  the  second  count, 
and  the  errors  relied  upon  for  reversal  in  the  matter  of  the 
submission  of  this  count  to  the  jury.  We  might  say  here 
that  the  evidence  took  a  wider  range  than  is  justified  by 
the  issues  presented. 

The  substance  of  the  second  count  has  been  hereinbefore 
set  out.  The  court,  in  its  instructions  to  the  jury,  took 
from  the  jury  the  claim  that  the  defendant  was  negligent  in 
failing  to  locate  the  tube  in  the  pleural  cavity  before  he- 
ginning  the  operation  charged  to  have  been  undertaken  by 
him  on  the  1st  day  of  January.  It  refused  to  take  away 
the  second  ground  of  negligence  alleged.  When  the  court 
took  away  the  first  ground  of  negligence,  it  impliedly  as- 
sumed that  there  was  no  negligence  on  the  part  of  defendant 
in  failing  to  locate  the  tube  before  beginning  the  operation. 
It  impliedly  said  to  the  jury  that  the  defendant  did  know 
the  location  of  the  tube  before  commencing  the  operation. 
The  fact  is  that  an  X-ray  was  taken  in  December  preceding 
the  operation,  and  this  X-ray  picture  showed  the  tuln;  and 
its  location.  This  is  not  disputed;  yet  the  court  submitted 
to  the  jury  the  second  ground  of  negligence:  tliat  is,  that 
the  defendant  proceeded  to  operate  upon  the  plaintiff  with- 
out locating  or  having  located  the  tube  in  the  person  of  the 
plaintiff.  Why  the  court  should  have  taken  away  this  first 
ground  of  negligence  and  ha^e  submitted  the  second  ground 
of  negligence  is  not  made  plain  in  this  record.  The  first 
ground  of  negligence  was  >\'ithdrawn  clearly  on  the  ground 
that  the  defendant  did  know  the  precise  location  of  the 
tube  in  the  person  of  the  plaintiff  before  attempting  the 
operation.  Why,  then,  leave  it  to  the  jury  to  say  that  he 
did  not  know,  or  to  find  that  he  did  not  know?    Yet  this 
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is  the  situation  here.  It  was  left  to  the  jury  as  a  ground  of 
negligence  that  the  defendant  failed  to  locate  the  tube  be- 
fore beginning  the  operation.  This  was  error,  and  prejudi- 
cial error.  It  left  it  to  the  jury  to  say  that  this  charge  of 
negligence  served  as  a  basis  for  the  finding  of  negligence, 
when  the  court,  following  the  evidence,  had  already  told  the 
jury  that  it  would  not  serve  as  a  basis  for  that  purpose. 

It  is  claimed  that  the  manner  of  the  operation  was  not 
shown  to  be  negligent.  Plaintiiff  called  no  expert  witnesses 
to  testify  to  whether  the  manner  of  operation  of  this  last 

operation  was  approved  by  the  medical  pro- 
^'  T^^^alt^^      fession  or  not.    It  is  the  contention  of  the 

AND       SUR- 

S5S?iL'  I™      defendant   that,   in   the  absence   of  expert 

proper  opera-  '  *■ 

lion  from  witnesses,    the    jurv   was    turned    loose    to 

n  on -expert  '  ^      •- 

testimony.  speculate  upon  a  scientific  question,  with- 
out the  knowledge  essential  to  a  proper  solu- 
tion of  it.  It  is  true  that,  in  many  cases,  a  proper  deter- 
mination of  the  controversy  requires  that  laymen  be  in- 
formed, by  those  expert  in  the  matter,  as  to  what  is  correct 
or  incorrect  practice.  It  is  true  that,  in  matters  of  science, 
and  in  other  matters  of  which  laymen  can  have  no  knowl- 
edge, opinions  of  experts  are  essential  to  a  correct  conclu- 
sion by  the  jury  on  the  disputed  matters.  Some  cases  hold 
that  the  testimony  of  experts  is  conclusive  upon  the  juiy. 
See  Moratzky  v.  Wirth,  74  Minn.  14fi  (76  N.  W.  1032).  But 
cases  do  arise  where  physical  facts  and  the  natural  laws 
that  govern  physical  life  are  so  well  known  that  a  jury,  from 
the  facts  before  it,  is  able  to  determine,  and  correctly, 
whether  the  treatment  was  proper  or  not.  As  bearing  upon 
this  question,  see  the  late  case  of  MoehJenhrock  v.  Parkr, 
Davis  d  Go,,  (Minn.)  176  N.  W.  169.  We  think  the  instant 
case  comes  within  the  exception  to  the  rule  requiring  ex- 
pert testimony. 

Assuming,  now,  that  the  defendant  had  the  X-ray 
before  him,  knew  exactly  where  this  tube  was  located  in  the 
body  of  the  plaintiff,  and,  in  an  effort  to  remove  It,  cut  the 
body  of  the  plaintiff  at  such  point  as  would  clearly  sujigost 
to  the  mind  of  the  ordinary  layman  that  the  wound  inflicted 
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was  grossly  in  excess  of  what  was  reasonably  necessary  to 
reach  the  point  where  the  tube  was  located,  the  jury  might 
well  find  the  defendant  guilty  of  negligence.  We  \i'ill  not 
enter  into  a  discussion  of  this  branch  of  the  case  at  this 
time,  since  the  case  must  be  retried,  but  simply  say  that 
we  think  this  is  a  case  where  liability  may  rest  and  be 
shown  without  the  testimony  of  expert  witnesses. 

The  plaintiff  has  assigned  26  errors.  Many  of  these  ai*e 
well  taken,  but  will  not  occur  upon  the  trial  again,  un- 
doubtedly.   Many  are  captious  and  without  merit. 

Why  either  party  introduced  evidence  touching  the 
operations  in  June  and  July,  we  are  not  able  to  discover 
in  this  record,  except  only  as  tending  to  show  the  amount 

of  datnage  which  the  plaintiff  sustained  by 
^'  S)mpetM?cy:      reason    of    the    original     wrong     charged 

conditioiTas      against  the  defendant  in  the  first  count.    It 

co2ditfon^^°^     certainly  furnished  no  bajsis   for  liability. 

The  evidence  touching  these  operations  in 
June  and  July  shows  that  they  were  unsuccessful.  Defend- 
ant claimed  that  this  was  so  because  of  the  physical  con- 
dition of  the  plaintiff  at  that  time ;  that  he  was  unable  to 
take  an  anaesthetic.  The  operations  were  not  denied.  The 
Buffering  incident  to  the  operations  was  not  denied.  That 
the  effort  was  made  to  remove  the  tube  by  these  operations 
was  not  denied.  That  these  operations  were  reasonably 
made  necessary  by  the  presence  of  the  tube  in  the  body  wa« 
not  denied.  If  the  tube  in  the  body  was  there  through  the 
negligence  of  the  defendant,  that  evidence  would  be  com- 
petent ;  but  if  the  tube  was  not  there  through  the  negligence 
of  the  defendant,  it  was  wholly  immaterial,  and  certainly 
was  irrelevant,  for  want  of  an  issue  on  that  point.  Yet,  the 
plaintiff,  for  the  purpose  of  negativing,  we  take  it,  the 
claim  of  the  defendant  that  the  plaintiff  was  not  able  to 
take  an  anaesthetic,  introduced  evidence  that,  in  July,  a 
year  later,  the  tube  was  removed  by  one  Dr.  Littig,  and 
that,  at  that  time,  the  plaintiff  was  able  to  and  did  submit 
to  an  anaesthetic,  without  suffering  any  ill  effects  therefrom. 

It  is  a  general  rule  that  a  condition  showti  to  exist  is 
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presumeil  to  continue  until  negatived,  but  this  rule  applies 
only  to  permanent  and  continuing  conditions.  The  fact 
that  the  wind  blows  from  the  east  today  is  not  evidence 
that  it  was  blowing  from  the  east  oix  the  same  day  of  the 
week  previous.  Conditions  had  changed  in  the  meantime, 
and  the  evidence  did  not  tend  to  negative  the  claim  of  the 
defendant  that,  a  year  preceding  the  operation  by  Littig,  the 
plaintiff  was  not  in  a  condition  to  take  an  ansesthetic,  or 
to  submit  to  a  proper  operation  to  have  the  tube  removed. 
We  say  this  in  view  of  a  new  trial. 

The  law  that  governs  the  rights  of  the  parties  in  this 
suit  is  too  well  settled  to  require  a  review  at  this  time.  For 
the  errors  pointed  out,  the  case  is — Reversed. 

Weaver,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 

Supplemental  Opinion. 

Pee  Curiam. — Plaintiff  and  defendant  have  each  filed  a 
petition  for  rehearing.  Upon  a  careful  reconsideration  of 
the  record,  we  reach  the  conclusion  that  the  issues  tendered 

in    the    first    count   of    plaintiff's    petition 
^'  sl^cwS SS "      should  have  been  submitted  to  the  jury.    In 
pieadtog.  ^^^  former  opinion,  we  reached  the  conclu- 

sion that  the  allegations  of  Count  1  of  plain- 
tiff's petition  went  no  further  than  to  charge  negligence  in 
the  method  of  securing  the  attachment  of  the  rubber  tube 
to  the  body  of  plaintiff^  at  the  time  the  first  operation  wa^ 
performed.  Evidence  was  introduced  from  which  the  jury 
might  have  found  that,  notwithstanding  the  fact  that  the 
tube  may  have  been  properly  secured  in  the  first  instance, 
the  defendant  later  knew  that  it  had  broken  loose,  and 
that  he  failed  to  again  secure  it.  The  allegations  of  this 
count  of  plaintiff's  petition  are  not  as  clear  and  explicit 
as  they  might  well  have  been  made,  but  we  think  them 
sufficient  to  charge  the  defendant  with  negligence  in  failing 
and  neglecting  to  again  securely  attach  the  tube  to  plain- 
tiff's body,  after  he  discovered  that  it  was  loose.    The  con- 
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struction  heretofore  put  upon  the  pleading  is  somewhat 
narrow  and  technical.  In  so  far,  therefore,  as  we  held  in 
our  former  opinion  that  the  plaintiff  was  not  entitled  to 
have  the  issues  joined  upon  the  first  count  of  his  petition 
submitted  to  the  jury,  the  opinion  is  modified  and  dis- 
approved, and  plaintiff's  petition  is  sustained  upon  this 
point,  and  this  issue  will  be  for  submission  to  the  jury; 
otherwise,  the  petition  for  rehearing  is  overruled.  Defend- 
ant's petition  for  rehearing  is  overruled. 


Frankie   Frederick,  Appellee,   v.   Western   Union  Tele- 
graph Company^  Appellant. 

TELEaBAPHS  AND  TELEPHONES:    XJnrepeated  Death  Message — 

1  Becovery.  A  contract  provision  in  an  unrepeated  interstate 
telegraph  message,  duly  approved  by  the  interstate  commerce 
commission,  limiting  recovery  for  delay  or  failure  to  deliver. 
to  the  amount  paid  for  transmission,  is  reasonable  and  enfor- 
cible,  and  applies  to  a  death  message. 

TELEOBAPH8  AND  TELEPHONES:     Contract  LimiUtion  on  Be- 

2  covery.  A  contract  provision  in  an  unrepeated  interstate  tele- 
graph message,  limiting  recovery  for  delay  or  failure  to  de- 
liver (1)  to  the  amount  paid  for  sending  the  message,  and  (2) 
to  an  amount  not,  in  any  event,  to  exceed  $50,  permits  a  recov- 
ery up  to  $50,  if  the  delay  or  failure  to  deliver  was  the  result 
of  gross  negligence  on  the  part  of  the  telegraph  company. 

TELEOBAPHS  AND  TELEPHONES:    Damages  for  Mental  Pain  and 

3  Anguish.  The  rule  of  the  Federal  courts  that  recovery  for 
mental  pain  and  anguish  which  is  independent  of  any  other 
injury,  may  not  be  had  in  an  action  for  delay  or  failure  to 
deliver  an  interstate  telegraph  message,  is  binding  on  the  state 
courts  in  like  actions. 

Appeal  from  Floyd  District  Court. — C.  H.  Kelley^  Judge. 

November  23,  1920. 

The  appellee,  the  sendee  of  an  interstate  telegraph  mes- 
sage, obtained  verdict  and  judgment  for  1250  on  account 
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of  alleged  negligence  in  failing  to  deliver  said  telegram. 
The  appellimt  contends  that  permitting  this  recovery  was 
violative  of  valid  contract  limitations,  under  which  there 
was  no  right  to  recover  beyond  a  return  of  the  amaunt  paid 
for  transmitting  said  message,  and,  in  any  event,  no  right 
to  recover  more  than  |50. — Reversed  and  remanded. 

Francis  R.  Stark,  Smith  d  Rinard,  and  Miller,  Kelly, 
Shuttleworth  d  Seehurger,  for  appellant. 

H.  J,  Fitzgerald,  for  appellee. 

Salinger^  J. — I.  An  interstate  message,  addr^sed  to 
appellee,  was  of  such  character  as  that  it  advised  the  de- 
fendant mental  pain  and  anguish  might  be  suffered  if  said 

message  was  not  delivered  at  all,  or  de- 
1.  Telegraphs       livered  too  late.     While  the  fact  is  chal- 

AND  Tele-  ,  ,.  , 

phones:  lenged  by  appellee,   the  record  establishes 

unrepeated  ,    °  *f        rr  ? 

death  mea-        that  a   Contract  between   the  parties  was 
covery.  put  in  evidence.    It  is  a  contract  that  has 

many  times  had  the  consideration  of  the 
courts.  So  far  as  it  is  material  to  this  controversy,  it  is 
an  agreement  that,  as  to  unrepeated  messages,  there  shall 
be  no  recovery  for  delay  in  delivery  or  failure  to  deliver, 
beyond  the  amount  paid  for  transmission,  and  that,  at  all 
events,  so  far  as  unrepeated  messages  are  concerned,  the 
recovery  for  such  failure  to  deliver,  or  delay  in  delivery, 
shall  not  exceed  |50.  As  said,  the  verdict  was  for  a  sum 
greater  than  f  50.  It  is  absolutely  settled  that  a  contract 
limiting  recovery  in  the  case  of  unrepeated  messages  to  the 
price  paid  for  transmission  is  reasonable  and  enforcible— 
semble,  one  limiting  recovery  to  f50;  settled  that  it  cannot 
be  urged  collaterally  that  such  provisions  are  unreason- 
able, and  that  such  attack  must  be  done  by  direct  pro- 
ceedings before  the  interstate  commerce  commission. 

There  can  be  a  valid  contract  that  not  more  than  was 
charged  for  sending  an  unrep/Bated  interstate  telegram 
shall  be  recovered  for  negligence  in  handling  such  mes- 
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sage.  Primrose  v.  Western  Vuion  Tel.  Co.,  154  U.  S.  1  (14 
Sup.  Ct.  Rep.  1098) ;  Postal  Tel-Cahle  Co.  v.  WarrenrOod- 
win  Lhr.  Co,,  251  U.  S.  27  (40  Sup.  Ct.  Rep.  f>9) ;  Western 
Union  Tel  Co.  v.  Bank,  53  Okla.  898  (156  Pac.  1175); 
Boyce  v.  Western  Union  Tel  Co.,  119  Va.  14  (89  S.  E.  106) ; 
Williams  d  Sons  v.  Postal  Tel-Cahle  Co.,  122  Va.  675  (95 
S.  E.  436) ;  Western  Umon  Tel  Co.  r.  Lee,  174  Ky.  210 
(192  S.  W.  70) ;  Meadows  v.  Postal  Tel  d  Cable  Co.,  173 
N.  C.  240  (91  S.  E.  1009) ;  HasJcell  I.  d  8.  Co.  v.  Postal 
Tel-Cahle  Co.,  114  Me.  277  (96  Atl.  219) ;  Williams  r.  West- 
ern Union  Tel  Co.,  203  Fed.  140;  Gardner  v.  Western 
Union  Tel  Co.,  231  Fed.  405. 

It  is  true  that  in  none  of  these  cases  was  the  message 
involved  a  so-called  death  message.  But,  since  the  ground 
upon  which  the  validity  of  such  an  agreement  is  affirmed 
rests  on  affirming  that  such  a  limitation  is  upheld  by  the 
controlling  Federal  law,  unless  the  interstate  commerce 
commission  holds  it  to  be  unreasonable,  it  is,  of  course, 
immaterial  whether  the  contract  is  made  as  to  a  message 
not  a  death  message,  or  as  to  a  death  message.  See  Klotz 
V.  Western  Union  Tel  Co.,  187  Iowa  1355. 

II.     Is   it   settled,   because   this   proposition    is   estab- 
lished, that  a  clause  in  the  same  contract  limiting  liability 
to  $50  is  to  be  given  no  effect?    It  is  true  tliat  gross  negli- 
gence is  not  a  distinct  cause  of  action,  and 
2-  2nd"tble?^       ^^  ^^^  ^  degree  of  negligence,  and  that  neg- 
cOTitract*  limi-    ^^g^i^^^  without  reference  to  degree  is  the 
^fit™®"'^®'      basis  of  tlie  right  to  recover.     Williams  r. 

covery.  '^ 

Western  Union  Tel  Co.,  203  Fed.  140;  Mil- 
waukee d  St.  P.  R.  Co.  V.  Arms,  91  T-.  S.  489 ;  and  see  Benny 
V,  Chicago,  R.  I.  d  P.  R.  Co.,  150  Iowa  460,  at  464,  and  Raih 
road  Co.  v.  Lockwood,  17  Wall.  (U.  S.)  357.  And  we  may 
concede  the  holding  of  the  WiUiams  case  that,  even  where 
there  is  gross  negligence,  a  contract  which  deals  with  un- 
repeated  messages  may  limit  recovery  to  the  price  charged 
for  transmission.  But  it  does  not  follow  that,  where  the 
contract  has  a  limitation  .to  said  price,  and,  as  well,  an- 
other that  recovery  shall  not  exceed  f50,  that  the  last  pro- 
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vision  has  no  effect.  We  think  that,  under  familiar  rules, 
it  is  our  duty  to  construe  these  two  provisions  together. 
The  trial  court  proceeded  on  the  theory  that  more  than 
the  price  received  for  sending  the  message  could  be  re- 
covered, if  the  handling  of  such  message  as  the  one  before 
us  was  grossly  negligent.  We  shall  consider  later  whether 
.such  negligence  \sill  sustain  recovery  of  more  than  f50. 
At  present,  we  shall  proceed  as  if  the  dispute  were  whether 
gross  negligence  in  dealing  with  a  "death  message"  will 
permit  recovery  beyond  the  price  paid  for  transmission, 
and  up  to  J50.  On  the  question  whether,  in  any  event, 
more  could  be  recovered  if  there  were  gross  negligence, 
appellant  first  presents  that  the  evidence  is  insufficient  to 
show  gross  negligence.. 

It  is  undisputed  that  the  message  on  its  face  showed 
that,  unless  it  was  delivered  with  reasonable  promptness, 
the  addressee  might  be  caused  mental  pain  and  suffering, 
by  being  prevented  from  seeing  her  mother  while  still  alive. 
The  jury  could  find  that  the  message  was  sent  in  care  of 
one  well  known  in  the  comparatively  small  town  to  which 
the  message  was  addressed;  that  the  agent  of  the  defend- 
ant at  that  point  met  the  addressee  on  the  day  on  which 
the  message  should  have  been  delivered,  had  reasonable 
care  been  used,  and  did  not  advise  her  that  such  a  message 
existed.  AVe  are  not  saying  that  this  constitutes  gross 
negligence,  as  matter  of  law,  but  do  say  that  a  jury  could 
find  such  negligence  therefrom.  To  state  the  rule  that 
there  shall  be  no  liability  unless  there,  be  gross  negligence, 
is  one  thing ;  to  take  from  the  jury  the  right  to  find  whether 
there  is  sufficient  evidence  of  gross  negligence,  is  quite 
another.  We  have  time  and  again  declared  that,  though 
evidence  must  meet  certain  standards,  it  is  primarily  for 
the  jury  to  say  whether  they  have  been  met.  This  brings 
us  to  .the  effect  of  a  finding  of  gross  negligence.  As  said, 
the  contract  provision  limiting  recovery  to  the  sum  paid 
for  sending  must  be  construed  in  connection  with  that 
other  part  of  the  contract  which  does  make  a  recovery  up 
to  |50  possible,  even  though  the  price  for  sending  the  mes- 
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sage  is  less  than  $50. ,  We  hold  the  connect  construction 
of  this  contract  as  a  whole  to  be  that,  where  the  telegraph 
company  is  grossly  negligent,  it  may  be  made  to  respond 
for  such  negligence  beyond  the  price  paid  for  sending  the 
telegram,  but  not  to  exceed  f50.  And  we  cannot  construe 
the  f50  limitation  to  be  operative  only  where  the  message 
is  a  repeated  one,  because  the  contract  provides  that,  as. 
to  such  messages,  up  to  50  times  the  amount  paid  for  trans- 
mission may  be  recovered;  and  it  is,  of  course,  manifest 
that  50  times  the  price  paid  for  sending  a  tel^ram  might 
be  more  than  f50.  We  repeat,  then,  that,  where  there  is 
gross  negligence,  the  damages  cannot,  under  the  contract 
in  this  case,  be  limited  to  recovering  back  what  was  paid 
to  forward  the  message,  and  that,  if  there  be  gross  negli- 
gence, the  company  must,  in  addition,  respond  for  damages 
sustained,  up  to  ?50.  See  Durre  v.  Western  Union  Tel.  Co,, 
165  Wis.  190  (161  N.  W.  755) ;  Western  Union  Tel.  Co.  v. 
Johnson,  115  Ark.  564  (171  S.  W.  859).  It  is  clear,  then, 
that,  so  far  as  the  verdict  at  bar  exceeds  f50,  it  cannot 
stand. 

III.  The  question  that  remains  is  whether  a  verdict 
of  f50  can  be  sustained.  That  question,  stated  in  different 
terms,   is   whether   the   evidence   discloses   any  fact   that 

entitles  the  plaintiff  to  recover  more  than 

3-  Jnd^'trl.e^"       ^^^  ^^  cents  that  was  paid  for  sending  her 

damages  for      ^^^^   telegram.     She   claims   no  injury  ex- 

andSiguish       ^^P^  *^^*?  bccausc  of  gross  negligence,  she 

has  suffered  mental  pain  and  anguish. 
If  she  may  recover  for  mental  pain  and  anguish,  dis- 
associated from  any  other  injury,  a  verdict  for  $50  is  justi- 
fled.  This  court  and  other  courts  of  last  resort  have  hield 
that  there  can  be  a  recovery  based  on  nothing  but  mental 
anguish.  Other  courts  of  last  resort  have  held  to  the  con- 
trary. But  whatever  the  states  may  say  on  the  question, 
it  seems  to  be  settled  now  that  the  state  rule  cannot  gov- 
ern, where  the  mental  anguish  sued  for  is  the  result  of 
negligence  in  handling  an  interstate  message.  In  Arkan- 
sas, recovery   is  permitted   for  mental  anguish,   standing 
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alone.  But  after  the  decision  in  Western  Union  Tel,  Co. 
V.  Brown,  234  U.  S.  542  (34  Sup.  Ct.  Rep.  955),  Southern 
Exp.  Co.  V.  Byers,  240  U.  S.  612  (30  Sup.  Ct.  Rep.  410), 
and  others  of  like  import,  the  Supreme  Court  of  Arkansas 
held  that,  notwithstanding  the  said  rule  prevailing  in 
Arkansas,  it  could  not  be  applied  where  an  interstate  mes- 
sage was  involved.  Courts  of  last  resort  have  universally 
held  that,  since  the  Federal  courts  declare  mental  anguish 
alone  cannot  be  recovered  for  because  the  element  of  dam- 
age is  too  vague  and  uncertain  (see  Brown's  case,  234  U. 
S.  542  [34  Sup.  Ct.  Rep.  955] ;  Byers'  case,  240  U.  S.  612 
[36  Sup.  Ct.  Rep.  410] ),  no  recovery  can  be  had  for  mental 
anguish  suffered  through  the  negligent  handling  of  an  in- 
terstate message,  no  matter  what  the  state  rule  has  been 
and  is  as  to  intrastate  telegrams, — held  that  this  attitude 
on  part  of  the  Federal  courts  is  controlling.  See  Hall  v. 
Western  Union  Teh  Co.,  108  S.  C.  502  (94  S.  E.  870) ; 
NorHs  V.  Western  Union  Tel.  Co.,  174  N.  C.  92  (93  S.  E. 
465) ;  Durre  v.  Western  Union  Tel.  Co.,  165  Wis.  190  (161 
N.  W.  755) ;  Western  Union  Tel.  Co.  v.  Simpson,  117  Ark. 
156  (174  S.  W.  232) ;  Western  Union  Tel.  Co.  v.  Hawkins, 
198  Ala.  682  (73  So.  973) ;  Western  Union  Tel.  Co.  v.  Lee, 
174  Ky.  210  (192  S.  W.  70),  in  which  last-named  case  many 
of  the  authorities  for  this  proposition  are  cited.  An'd  see 
Western  Union  Tel  Co.  v.  Johmon,  115  Ark.  564  (171  S, 
W.  859) ;  Klofz  v.  Western  Union  Tel.  Co.,  187  Iowa  1355. 

It  follows  that  our  own  state  rule  must  yield  here,  and 
we  must  hold  it  was  error  to  allow  a  recovery  for  mental 
pain  and  suffering.  This  being  an  interstate  message,  and 
the  contract  provision  aforesaid  being  valid  and  effective, 
and  there  being  here  no  claim  for  any  injury  except  the 
loss  of  the  50  cents  paid  for  sending  the  message,  and 
mental  pain,  suffering,  and  anguish,  we  are  constrained  to 
hold  that  here  nothing  can  be  recovered  beyond  the  price 
paid  for  sending  said  message.  Accordingly,  the  judgment 
appealed  from  should  be  reversed. 

IV.  We  are  not  minded  to  hold  that  the  Federal  rule 
cannot  be  applied  here  merely  because  the  defendant  has 
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denied  the  existence  of  the  message  in  question. 

V.  Both  the  sender  and  the  sendee  are  bound  by  the 
contract.  Oardner  v.  Western  Union  Tel.  Co,,  231  Fed. 
405 ;  Findlay  i\  Western  Union  Tel.  Co.,  64  Fed.  459 ;  West- 
ern Union  Tel.  Co.  v.  Bank,  53  Okla.  398  (156  Pac.  1175) ; 
Klotz  V.  Western  Union  Tel.  Co.,  187  Iowa  1355. — Reversed 
and  remanded. 

Weaver,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Clarence  A.  Fronsdahl,  Appellee,  v.  Civil  Service  Com- 
mission OP  Dbs  Moines  et  al.,  Appellants. 

MITNIOIPAL  COBPOBATIONS:     CivU  Service  Procedtire  and  Oer- 

1  tiorarl.  The  discharge  of  public  officers  who  are  subject  to 
civil  service  regulations,  and  appeals  by  the  discharged  officer 
to  the  civil  service  commission,  are  governed  by  the  following 
general  principles: 

1.  The  discharging  officer  may  and  should  act  on  credible 
Information  of  misconduct,  even  though  the  misconduct  does 
not  constitute  a  crime. 

'  2.  On  appeal  by  the  discharged  officer  to  the  civil  service 
commission,  the  discharging  officer  may  (and  perhaps  should) 
disclose  the  grounds  on  which  he  acted. 

3.  The  civil  service  commission,  on  the  trial  of  the  appeal, 
may  receive  hearsay  evidence. 

4.  The  discharged  officer,  on  appeal  to  the  civil  service  com- 
mission, may  not  reserve  his  defensive  and  explanatory  testi- 

.  mony,  and  thereafter  employ  it  for  the  first  time  on  hearing  on 
certiorari. 

MUNICIPAI.  0ORPOBATION8:     OivU  Service  Regulations— Intozi- 

2  cation.  Intoxication  of  an  officer  subject  to  civil  service  regu- 
lations is  ample  ground  for  his  discharge. 

OEBTIOBABI:     Scope  of  Writ  and  Evidence  Receivable.     On  cer- 

3  tiorarl  to  review  the  action  of  a  civil  service  commission  in 
affirming  the  discharge  of  an  officer  subject  to  its  Jurisdiction, 
no  evidence  is  receivable  unless  it  bears  on  the  one  narrow 


i 
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isBU6  whether  the  commission  acted  illegally,  or  beyond  its 
jurisdiction.  It  follows  that  the  accused  officer  may  not  with- 
hold his  exculpatory  evidence  from  the  commission  and  intro- 
duce it  for  the  first  time  on  hearing  on  certiorari. 

Appeal  from  Polk  District   Court. — J.   D.   Wallinqpord, 

Judge. 

November  23,  1920. 

This  is  an  appeal  from  the  judgment  of  the  district 
court  in  a  certiorari  proceeding,  whereby  an  order  of  the 
civil  service  commission  of  the  city  of  Des  Moines,  con- 
firming the  discharge  of  a  policeman,  was  annulled.  From 
the  judgment,  the  defendants  have  appealed. — Reversed 
and  remanded. 

C.  W.  Lyon,  E.  J.  Frisk,  C.  A.  Weaver,  and  Riissell 
Jordan,  for  appellants. 

Parsons  d  Mills,  for  appellee. 

Evans,  J. — The  plaintiff  was  a  policeman  in  the  city 
of  Des  Moines.     On  February  2,  1920,  the  chief  of  police 
charged  him  with  conduct  unbecoming  an  officer,  and  dis- 
charged him  as  a  policeman.    On  February 
^'  coM»oiu^^         ^*^'   ®^^^^   discharge   was  approved  by  the 
service  pro-"       superintendent  of  the  department  of  public 
clmoniS?^        safety.     Thereupon,  the  plaintiff  appealed 

to  the  civil  service  commission.  In  sup- 
port of  his  action  in  discharging  the  plaintiff,  the  chief  of 
police  filed  with  the  civil  cervice  commission  the  following 
specifications : 

"Clarence  A.  Fronsdahl  was  discharged  from  this  de- 
partment as  the  result  of  an  investigation  which  conclu- 
sively convinced  the  public  safety  officials  that  he  was 
guilty  of  the  unlawful  entering  of  buildings  on  his  patrol 
beat,  and  taking  and  carrying  away,  with  intent  to  steal 
the  same,  goods  and  merchandise. 
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'The  information  which  led  to  this  investigation  was 
furnished 'by  Mrs.  M.  I.  Black,  the  wife  of  Earl  Black,  at 
that  time  a  police  officer,  and  acquaintance  and  intimate 
of  Clarence  A.  Fronedahl. 

''Mrs.  Black  reported  to  the  Federal  authorities  that 
her  husband  was  bringing  home  various  articles  of  mer- 
chandise which  he  claimed  were  given  him,  and  at  other 
times  would  give  no  satisfactory  explanation  as  to  how 
said  goods  were  obtained. 

"Mrs.  Black  further  testified  concerning  conversations 
which  she  had  heard  between  her  husband  and  Fronsdahl, 
all  of  which  tended  to  confirm  her  suspicions. 

"Following  this  statement  of  facts  by  Mrs.  Black  be- 
fore the  Federal  authorities,  and  after  the  case  had  been 
laid  before  the  Des  Moines  police  department,  Black  and 
Fronsdahl  were  both  placed  under  arrest.  The  homes  of 
both  men  were  searched,  and  quantities  of  goods  and  mer- 
chandise, consisting  of  candy,  cigars,  cigarettes,  shoes,  and 
barber  shop  supplies,  were  taken  therefrom,  and  are  now 
in  the  hands  of  the  police  department. 

"On  the day  of  February,  1920,  Earl  Black  com- 
mitted suicide,  by  shooting  himself  in  the  head  in  his  own 
home.  This  occurred  before  opportunity  was  afforded  to 
give  Black  a  hearing. 

"Upon  this  record,  I  discharged  Clarence  A.  Fronsdahl 
from  the  department,  and  my  action  was  approved  by  Ben 
Woolgar,  superintendent  of  public  safety,  on  February  4, 
1920. 

"In  the  latter  part  of  the  year  1919,  Clarence  A.  Frons- 
dahl was  suspended  for  a  period  of  30  days  for  drunken- 
ness. 

"It  is  upon  this  record  that  my  action  is  based,  in 
causing  the  discharge  of  this  man  from  the  force. 

"As  to  the  truth  of  these  allegations,  I  challenge  the 
fullest  possible  investigation  at  the  hands  of  the  civil  serv- 
ice commission." 

After  a  hearing  had  upon  these  specifications,  the  civil 
service  com  mission  sustained   the  order  of  discharge,  on 
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the  ground  that,  from  the  entire  record  of  the  plaintiflf, 
"he  is  not  a  suitable  man  to  be  a  police  officer."  Plaintiff 
sued  out  a  writ  of  certiorari,  attacking  the  jurisdiction 
of  the  civil  service  commission  to  make  its  finding.  This 
writ  was  sustained  on  hearing,  and  the  proceedings  were 
annulled. 

In  support  of  such  order  of  annulment,  the  appellee 
contends  here  that  the  order  of  the  civil  service  commis- 
sion had  no  support  in  any  competent  evidence,  and  that 
all  the  evidence  that  was  heard  by  the  civil  service  com- 
mission was  hearsay  only. 

Whether  it  could  be  competent  in  any  case  for  a  civil 
service  commission  to  sustain  a  discharge  wholly  upon 
hearsay  evidence,  we  shall  have  no  occasion  to  determine. 
Nor  do  we  have  any  doubt  that  hearsay  evidence  may  be 
admissible  before  such  commission.  The  tribunal  is  an 
administrative  one.  In  an  appeal  to  the  commission  from 
an  order  of  discharge  by  the  chief  of  police,  it  is  permis- 
sible to,  if  not  incumbent  upon,  the  chief  of  police  to  dis- 
close the  grounds  upon*  which  he  acted.  This  would  ordi- 
narily involve  information  received  by  him.  Credible 
information  received  by  the  chief  of  police,  implicating 
members  of  the  force  in  improper'  conduct,  imposes  upon 
the  chief  the  duty  of  investigation  and  of  action.  It  is 
not  requisite  that  he  should  have  before  him  competent 
evidence,  in  a  technical  sense,  of  the  criminal  guilt  of  a 
policeman,  in  order  to  justify  an  order  of  removal.  The 
good  of  the  public  service  is  the  criterion,  and  tliis  may  be 
seriously  impaired  by  conduct  less  than  crime,  and  such 
conduct  may  be  proved  by  evidence  insufficient  to  convict 
of  crime.  In  the  investigation  made  by  the  chief  of  police, 
involving  Fronsdahl  and  Black,  the  first  information  came 
to  the  chief  of  police  from  a  special  agent  of  the  Federal 
government.  The  sources  of  this  information  were  the  wife 
and  the  father-in-law  of  Policeman  Black.  A  search  war- 
rant wa5j  issued,  and  the  homes  of  both  policemen  were 
searched.  Neither  policeman  was  at  home,  at  the  time  of 
such   search.     The  goods  described   in   the   specifications 
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above  quoted  were  found  in  both  homes.  Both  policemen 
were  then  aj*i*ested.  A  few  honrs  later,  Black'  committed 
suicide.  Tliere  was  evidence  tending  to  show  co-operation 
or  conspiracy  between  the  two  policemen  in  the  use  of  a 
bunch  of  keys.  Mrs.  Black  was  call^  as  a  witness  before 
the  commission.  She  was  a  very  reluctant  witness  at  that 
time.  She  refused  or  failed  to  answer  many  important 
questions.  Much  that  she  had  told  the  police  ofScer  pre- 
viously was  left  unsaid  upon  the  witness  stand.  Her 
^ddowhood  in  its  tragic  setting  commanded  the  tenderest 
consideration  of  the  commission,  and  no  pressure  of  com- 
pulsion was  attempted.  The  testimony  of  the  father-in-law 
was  abundant  to  implicate  Black.  Mrs.  Black  did  testify 
as  follows : 

"Q.  Do  you  remember  the  circumstance  of  Mr.  Frons- 
dahl  coming  home  to  your  place  and  asking  for  a  key? 
A.  Yes,  sir.  Q.  Do  you  know  when  that  was?  A.  Dur- 
ing the  time  he  was  suspended.  Q.  Did  you  hear  the  con- 
versation between  the  two  men?  A.  Partly.  Q.  Please 
tell  the  commission  what  the  conversation  was.  A.  I 
don't  remember  the  exact  words,  but  it  was  to  the  effect 
that  he  wanted  a  certain  key.  Q.  Did  he  ask  you  for  the 
key?  A.  He  asked  Mr.  Black  for  the  key.  Q.  Did  Mr. 
Black  get  it  for  him,  or  did  he  show  him  a  bondi  of  k^s 
and  he  took  one  from  the  ring?  (No  answer.)  *  *  *  Q. 
What  key  was  it  that  Fronsdahl  took?  Was  it  from  a 
large  bunch  of  keys?  A.  I  don't  know.  Q.  Did  you  see 
the  keys?  A.  Yes,  sir,  I  didn't  see  the  one  key;  I  just 
saw  the  bunch.  I  didn't  see  the  one  he  took.  Q.  Was  this 
a  key  that  your  husband  had  a  long  time,  or  not?    A.    Yes." 

The  time  of  this  occurrence  was  fixed  by  her  as'  "during 
the  time  he  was  suspended."  According  to  other  evidence, 
this  suspension  occurred  about  a  month  before.  The  hear- 
say evidence  complained  of  was  given  mainly  by  the  chief 
of  police,  as  follows : 

"She  told  about  her  husband,  Earl,  and  Fronsdahl  get- 
ting stuff,  and  the  conversations  she  had  heard  between 
hej*  husband  and  Fronsdahl,  and  remember  when  she  said 
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she  i^aw  them  making  keys  to  get  into  stores  with.  From 
their  conversations,  that  was  what  they  were  doing,  and 
she  saw  them  working  on  the  keys.  She  said  another  place 
upon  Mulbeny  Street  they  talked  abont.  Some  restaurant 
man  said  he  hated  to  see  a  ^damn'  policeman  coming;  they 
were  all  dead  beats.  They  laughed  at  being  pulled  that 
night,  and  raided  the  place.  They  brought  half  of  it  to  the 
house, — butter,  eggs,  etc., — and  that  was  what  caused  her 
to  complain  to  the  authorities  about  it.  *I  cannot  stand 
to  see  these  little  girls  of  mine  eat  stolen  stuff ;'  and  she 
told  me  i^e  said  to  her  husband,  'I  will  go  down  to  the 
police  station  and  tell  about  it.'  'They  will  laugh  about 
it,— you  won't  get  anjrwheres.'  That  is  the  reason  she  went 
to  the  Federal  authorities.  Q.  Did  you  have  any  other 
conversation?  A.  She  said,  the  morning  it  was  stolen, 
about  two  weeks  ago,  it  snowed,  and  they  walked  home, 
and  carried  some  stuff,  and  she  said  Barl,  her  husband, 
said,  1  had  a  hell  of  a  time  carrying  my  stuff  home. 
Whitey  had  a  gunny  sack  to  carry  his  stuff  in.'  She  said 
they  hjad  some  Bho.es  and  quite  a  bunch  of  stuff;  made  quite 
a  gunny  sack  full.  She  said  it  was  going  on  about  two 
months  that  they  had  been  bringing  home  stuff.  She  said 
it  was  about  two  months.  •  ♦  •  She  told  me  that  day 
about  Fronsdahl  coming  to  the  house.  He  came  over  for 
a  k^  to  one  of  the  stores.  Fronsdahl  was  under  suspen- 
sion at  the  time." 

It  was  shown  that  Fronsdahl  was  not  a  user  of  tobacco. 
The  goods  taken  on  search  warrant  of  his  home  comprised 
a  large  quantity  of  cigarettes  and  tobacco,  the  former 
beitig  in  cartofDs. 

The  hearsay  evideo^e  herein  set  forth  disclosed  informa- 
tion which  the  chief  of  police  had  no  right  to  ignore,  or  to 
'conceal  from  th^  civil  service  commission.  This  informa- 
tion and  ihe  sources  of  it  were  of  such  a  nature  as  to  call 
for  a  denial  or  an  explanation  from  the  plaintiff.  He  chose 
to  stand  silent.  We  think  this  was  a  circumstance  that 
required  consideration  by  the  commission,  and  that  it  was 
permissible  to  give  to  it  the  force  of  substantive  evidence. 
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The  criminal  statute  which  not  only  lays  upon  the  State 
the  burden  of  proof,  but  forbids  consideration  by  the  jury 
of  the  silence  of  the  defendant,  is  not  applicable,  if  for 
no  other  reason  than  that  the  finding  of  the  commission 
did  not  purport  to  declare  the  plaintiff  guilty  of  any  crime. 
Nor  was  it  incumbent  upon  the  commission  to  so  find. 

If  the  commission  had  found  the  evidence  introduced 
before  it  insufficient  to  justify  a  discharge  on  the  more 
serious  ground  of  looting  stores,  it  wad  still  confronted 

with  the  undisputed  fact  that  the  plaintiff 

^'  coMwiA^^'        '^^^   ^^'y  recently  been  suspended  for  in- 

rervice  r?Ju-      toxication.     It  is  eamei^tly  urged  in  argu- 

toxfcTtion?'       ment  for  the  appellee  that  there  was  no 

evidence  before  the  commission  of  the  fact 
of  such  suspension.  We  find  that  Mr^.  Black  fixed  the 
time  of  the  transaction  concerning  the  keys  as  "during  ttie 
time  he  was  suspended."  The  chief  of  police  testified: 
"He  was  suspended  for  intoxication  from  December  8th 
to  January  8th." 

We  see  no  room,  therefore,  for  the  contention  that  the 
civil  service  commission  lacked  jurisdiction  to  confirm  the 
order  of  discharge.     Since  it  had  such  jurisdiction,  the 

weight  and  credibility  of  the  evidence  were 

^'  Sorw^J^ writ    ^^^  subject  to  review.    We  do  not  overlook 

??ceivlw?*^^      that,  upon  the  hearing  in  the  district  court, 

Fronsdahl  testified  as  a  witness  in  explana- 
tion of  bis  possession  of  the  goods  in  question.  This  ex- 
planation was  that  they  had  all  been  given  to  him  by  vari- 
ous persons.  He  also  introduced  the  testimony  of  other 
witnesses  in  corroboration.  Such  evidence  would  have 
been  very  appropriate  at  the  hearing  before  the  civil  serv- 
ice commission.  It  was  not  offered.  It  had  no  place  in  a 
hearing  on  the  writ  of  certiorari  in  the  difitrict  court. 
Though  Section  4160  of  the  Code  permits  the  introduction 
of  evidence  other  than  the  certified  return,  such  evidence 
must,  however,  have  reference  to  the  proceedings  before 
the  lower  tribunal.  The  only  issue  upon  the  hearing  in 
the  district  court  was  whether  there  was  illegality  or  want 
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of  jurisdiction  in  the  axjtion  of  the  civil  service  commission. 
It  was  not  open  to  the  plaintiff  to  remain  silent  in  the 
hearing  before  the  commission,  and  then  to  prove  his  de- 
fense  in  a  hearing  in  the  district  conrt  upon  a  writ  of 
certiorari.  If  it  was  incimibent  upon  him  to  produce  such 
evidence  at  all^  it  was  incumbent  upon  bisi  to  do  so  at  the 
trial  before  the  commission. 

Finally,  we  may  note  that  the  criterion  by  which  the 
civil  service  commission  must  be  guided  is  set  forth  in 
Section  1056-a32(c),  as  follows: 

"All  persons  subject  to  such  civil  service  examination 
shaU  be  subject  to  removal  from  office  or  Employment  by 
majority  vote  of  such,  civil  service  commission  for  mis- 
conduct or  failure  to  properly  perform  their  duties  under 
such  rules  and  regulations  as  may  be  adopted  by  the 
council." 

The  scope  and  duty  of  the  commission  are  quite  fully 
considered  in  our  recent  cases  of  Mohr  v.  Civil  Service 
Commission,  186  Iowa  240 ;  O'Donnell  v.  Civil  Service  Com- 
mission,  (Iowa)  173  N.  W.  43  (not  officially  reported). 
See,  also,  People  v.  Board,  82  N.  Y.  358,  wherein  it  was 
held  that  intoxication  was  a  sufficient  ground  to  support 
the  action  of  the. board  in  confirming  the  discharge  of  a 
member  of  the  fire  department. 

Upon  the  record  before  us,  it  was  error  to  annul  the 
order  of  the  civil  service  commission.  The  judgment  must, 
therefore,  be  reversed. — Reversed  and  reminded. 

Weaver,  C.  J.,  Prbston  and  Salinger,  JJ.,  concur. 
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C.  A.  Lewellbn,  Appellee,  v.  R.  N,  Thomas  et  aJ.,  Ap- 
pellants. 

PABTNEBSHIP:  Dissolatlon — Bvldenctt.  A  partnership  is  not  dis- 
solved per  86  by  the  act  of  one  partner  In  ceasing  to  give  his 
personal  services  to  the  firm's  business,  when  his.  capital  re- 
mained in  the  firm,  and  the  remaining  partner  made  no  request 
for  a  dissolution. 

Appeal  from  Page  District  Court. — J.   B.   Rockafhllow, 

Judge. 

April  6,  1920. 

Bbhearixg  Dbnibd  Novembbr  23,  1920. 

Suit  iu  equity  for  a  partnership  accoonting.  There 
was  a  decree  for  the  plaintiff,  and  defendant  has  appealed. 
— Affirmed. 

Fergu80ii,  Barnes  d  Ferguson,  for  appellants. 

Tinley,  Mitchell,  Pryor  d  Ross,  and  Wilson  d  Keenan, 
for  appellee. 

Evans,  J. — The  plaintiff  and  the  defendant  R.  N.  Thom- 
as entered  into  a  certain  partnership  agreement)  whereby 
they  operated  under  the  firm  name  of  R.  N.  Thomas  and 
R.  N.  ThomajB  Company.  The  partnership  agreement  was 
reduced  to  writing,  but  never  signed.  The  contents  of  the 
writing  are  accepted,  however,  by  both  sides,  as  substan- 
tially correct.  The  agreement  provided  for  a  term  of  five 
years,  beginning  with  January  2,  1906,  and  ending  Jan- 
uary 2,  1911.  The  partners  were  brothers-in-law.  The  de- 
fendant Thomas  was  the  inventor  of  a  husking  p^,  and 
had  duly  obtained  patent  for  his  device.     The  business 
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of  the  partnerahip  consisted  of  the  manufacture  and  sale 
of  the  husking  peg  and  other  novelties.  Under  the  agree- 
ment, the  plaintiff  was  to  put  into  the  capital  the  sum  of 
14,000,  and  the  defendant  was  to  put  in  J3,000.  Thomas 
looked  after  the  administrative  work  pertaining  to  the 
business,  and  the  plaintiff  kept  the  books.  Thomas  was  to 
receive  a  salaiy  of  f  1,200  a  year,  and  the  plaintiff,  a  salary 
of  $1,000  a  year.  Profits  accrued,  if  any,  were  to  accumu- 
late, and  to  remain  in  the  business  until  the  end  of  the 
term.  At  the  end  of  the  term,  it  was  not  deemed  advan- 
tageous by  either  party  to  dissolve  the  partnership,  and 
it  was  continued,  first  for  one  year,  and  later  indefinitely. 
Each  partner  continued  his  work  as  before,  and  each  drew 
the  stipulated  salary.  After  the  close  of  the  year  1913, 
and  after  the  closing  up  of  the  business  of  the  firm  for 
that  year,  the  plaintiff  did  not  longer  give  his  personal 
services  to  the  partnership,  nor  did  he  draw  thereafter 
any  salary.  The  defendant  continued  his  services  as  be- 
fore, and  continued  to  draw  his  salary,  or  its  equivalent. 
He  employed  members  of  his  family  to  do  the  bookkeeping 
formerly  done  by  the  plaintiff.  Members  of  the  plaintiff's 
family,  consisting  of  three  boys,  were  also  employees  of 
the  partnership,  and  their  employment  continued  for  a 
period  of  two  or  three  years  after  1913.  About  the  first 
of  January,  1917,  the  plaintiff  asked  for  a  dissolution  and 
settlement,  based  upon  an  accounting.  This  appears  to 
have  been  the  first  time  that  anything  was  said  between 
the  partners  on  the  subject  of  dissolving  the  partnership. 
At  this  time,  the  defendant  Thomas  took  the  ground  that 
the  partnership  had  been  dissolved  on  January  1,  1914, 
by  the  act  of  the  plaintiff  in  quitting  the  service  of  the 
firm  at  that  time.  This  contention  presents  the  issue  in 
this  case.  The  plaintiff  claims  an  accounting  for  profits 
up  to  January  1,  1917.  The  defendant  concedes  an  ac- 
counting up  to  January  1,  1914.  The  only  question  pre- 
sented to  us  is  one  of  fact.  Was  the  partnership  dissolved 
on  January  1,  1914?* 

The  circumstances  attending  the  termination  of  plain- 


1354  Lbwbllbn  v.  Thomas  [189  Iowa 

tiff's  personal  service  were  quite  uneventfuL  Nothing  was 
said  on  the  subject  between  the  partners.  There  waa  no 
friction  between  them.  The  service  was  distasrteful  to  the 
plaintiff.  He  preferred  to  waive  the  salary,  rather  than 
to  do  the  work)  and  was  content  to  allow  others  to  be 
employed. 

The  facts  that  the  partnership  was  originally  for  a 
fixed  term,  and  that  it  was  later  continued  for  an  in- 
definite period,  and  that  its  continuance  was,  therefore, 
subject  to  the  will  of  either  partner,  and  that  the  plaintiff 
did  cease  his  personal  connection  with  it  about  January  1, 
1914,  are  circumstances  which  tend  to  sustain  the  defend- 
ant's contention.  If  the  business  of-  the  partnership  in- 
volved only  the  personal  service  and  earnings  of  the  part- 
ners, such  circumstances  wK>uld  be  quite  persuasive  in 
support  of  the  defendant's  contention.  But  capital  was 
involved.  Profits  were  to  accumulate.  Though  plaintiff 
invested  the  larger  amount  of  capital,  he  was  to  receive 
only  40  per  cent  of  the  profits,  and  defendant  60  per  cent. 
The  agreement  expressly  provided  the  manner  of  dissolu- 
tion, and.  the  settlement  at  the  close  of  the  partnership. 
The  working  tools  and  machinery  of  the  factory  were  to 
be  taken  by  the  defendant  at  cost  price,  less  a  specified 
discount^  The  plaintiff's  capital,  if  unimpaired  by  losses, 
was  to  be  returned,  and  his  share  of  the  profits  to  be  paid. 
Nothing  of  this  kind  was  done;  nor  was  anything  of  the 
kind  proposed  or  discussed,  prior  to  about  January,  1917. 
During  the  three  intervening  years,  the  -plaintiff's  capital 
carried,  the  risk  of  the  business,  and  he  himself  was  un- 
doubtedly liable  as  a  member  of  the  firm  to  all  the  cred- 
itors thereof.  The  salary  of  the  defendant  Thomas  con- 
tinued, and  the  plaintiff  necessarily  bore  his  share  of  it 
The  plaintiff  waived  his  salary,  and  permitted  it  to  be 
utilized  in  the  payment  of  someone  else  to  do  the  work. 
Such  a  situation  would  not  necessarily  work  inequitably, 
as.  between  the  partners.  Thomas  never  complained  there- 
of, nor  did  he  ever  propose  an  actual  termination  of  the 
partnership,    lu  view  of  the  circumstances  here  indicated, 
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the  conrt  woTild  not  be  justified  in  implying  a  termination 
of  the  partnership  as  a  matter  of  law,  because  of  the 
ceasing  of  plaintiff's  personal  service.  We  hold,  therefore, 
that  the  trial  court  "properly  treated  the  partnership  as 
existing  up  to  January  1,  1917. 

The  appellant  makes  no  complaint  of  items  allowed  by 
the  trial  court  in:  tht  accounting.  His  complaint  is  di- 
rected to  the  ftnding  of  the  continuation  of  the  partnership 
up  to  January  1,  1917.  The  trial  court  found  the  amount 
due  plaintiff  as  capital  and  profits,  up  to  the  date  of  the 
termination,  as  approximately  |8,700.  The  fact  that  so 
substantial  a  sum  was  left  by  plaintiff  and  retained  by 
defendant  as  a  part  of  the  firm  assets,  without  the  issue 
•  to  plaintiff  of  any  evidence  of  indebtedness  except  the  un- 
signed partnership  agreement,  is  itself  a  very  persuasive 
circumstance  in  support  of  the  allied  continuance  of  the 
partnership. 

Wie  record  is  too  voluminous  for  us  to  deal  with  in 
great  detail.  We  are  satisfied  of  the  correctness  of  the 
decree  of  the  district  court.    It  is,  accordingly, — Afflrmed, 

4 

Weaver^  C.  J.,  Prkston  and  Salinger,  JJ.,  concur. 


Lytlb  Investment  Comi'any,  Appellant,  v.  J.  A.  McMqrris^ 

Appellee. 

APPEAL  AKD  BftBOB*:    Bit«pp6l  Uy  Taking  Benefit  of  Decree.    A 

litigant  who,  on  one  disUtict  cause  of  action,  prays  for  several 
different  kinds  of  relief,  and  is  awarded  a  decree  for  some  of 
the  relief  asked,  and  .thereupon  avails  himself  of  the  benefits 
of  such  granted  relief,  may  not  thereafter  appeal  from  that 
part  of  the  decree  denying  rfelief.  So  held  where  a  landlord 
plal&ttff,  being  granted  an  injuncSion  against  the  unlawful  use 
of  praises  by  the  |tenantt  avail^^  himself  of  the  Qndlngs 
therein  as  a  basis. ton. an  action,  pf  forcible,  entry  and  detainer, 
and  thereafter  attempted  to  appeal  from  that  par4;  of  the  decree 
which  denied  his  prayer  for  a  cancellation  of  the  lease.  (Seel 
4115,  Code,  1897.) 
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Appeal  from  Woodburg  District  Court, — Qbobgb  Jbpson^ 

Judge. 

NOVBMBBB  23,  1920. 

Thb  appellant  appeals  because  the  trial  court  did  not 
give  it  all  the  relief  it  prayed.  For  one  thing,  appellee 
has  interposed  a  motion  to  dismiss  on  the  ground  that  ap- 
pellant, having  taken  the  benefit  of  the  decree  so  far  as 
it  was  in  its  favor,  has  no  right  to  have  it  reviewed  whether 
the  parts  of  the  decree  not  in  its  favor  are  erroneous. — 
Affirmed. 

John  F.  Joseph  and  E.  J.  Stason,  for  appellant. 

K(Ms  Brothers,  for  appellee. 

Salingeu^  J.— I.  The  lease  executed  by  McMorris  to 
the  appellant  has  provision  (a)  that,  if  the  tenant  uses 
the  premises  for  **any  (described)  unlawful  purposes,"  it 
shall  work  ^^an  immediate  forfeiture  of  this  lease  and  all 
rights  of  the  second  parly;"  (b)  that  the  tenant  especially 
covenants  that  he  will  not  permit  the  premises  to  create 
the  nuisance  defined  by  Section  2384  of  the  Code  and  Sec- 
tion 4944-a,  Code  Supplement,  1913;  (c)  that  the  tenant 
ynW  not  "permit  or  suffer  to  be  used  or  exercised  or  car- 
ried on  in  said  premises  any  noisy  or  offensive  trade  or 
business,  or  occupy  or  use  or  permit  said  premises  to  be 
used  for  any  immoral  or  ill^al  purposes."  Anotiier  agree- 
ment is  that,  even  though  there  be  no  more  than  '^a  pos- 
sible question  as  to  whether  said  premises  are  being  used 
for  purposes  herein  prohibited,"  said  first  party  may  ter- 
minate this  lease  upon  three  days'  written  notice  to  quit, 
and  that,  thereupon,  first  party  may,  upon  the  expiration 
of  the  said  three  days'  notice  to  quit,  immediately  bring 
an  action  of  forcible  entry  and  detainer  for  possession  of 
said  premises,*without  further  notice  to  quit. 

Plaintiff,   the  landlord,  having  come  to  entertain  the 
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belief  that  these  covenants  had  been  breached,  in  that  the 
tenant  permitted  the  premises  to  be  used  for  immoral  pur- 
poses,  filed  his  petition  asserting  that  the  defendant  is 
holding  contrary  to  the  terms  of  said  lease,  ''in  that  he 
has  permitted  the  use  of  the  premises  for  purposes  illegal 
and  unlaivf  ul  and  prohibited  by  the  terms  of  the  lease ; 
that  he  has  permitted  ike  committing  of  a  nuisance,  as 
defined  by  the  ^Bed  Light'  law  of  the  state,  as  found  in 
Sec.  4944-a  of  the  Code  and  Supplement  thereof ;  that  there- 
by he  has  forfeited  all  rights  und^  the  lease;  that  tibie 
plaintiff  has  caused  a  three-day  notice  to  quit  to  be  served ; 
that  defendant  refuses  to  surrender  possession,  and  plain- 
tiff asks  judgment  for  possession  and  a  warrant  for  the 
removal  of  defendant." 

By  amendment  to  petition,  there  are  set  out  the  cov- 
enants in  the  lease  to  which  we  have  already  referred.  It 
is  alleged  that  defendant  has  knowingly  violated  the  pro- 
visions of  the  lease,  by  permitting  the  premises  to  be  used 
as  a  place  of  assignation,  to  be  frequented  by  lewd  per- 
sons, by  renting  the  rooms  to  men  and  women  who  he  knew 
intended  to  use  them  and  would  use  them  for  lewd,  un- 
lawful, and  immoral  purposes;  that  he  knew  this  at  the 
time  he  entered  into  the  lease;  that  such  use  of  the  prem- 
Ircs  has  brought  them  to  ill  repute,  has  reduced  and  im- 
paii'ed  the  rental  value  of  the  property  to  the  great  loss 
and  damage  of  plaintiff,  for  which  loss  he  has  no  adequate 
remedy  at  law.  The  relief  prayed  is  that  the  lease  be 
cainceled  by  decree,  that  plaintiff  have  judgment  for 
amount  of  rent  then  due*  and  unpaid,  and  that  it  have  gen- 
eral equitable  relief.  In  still  another  amendment,  it  is 
averred  that,  at  the  executicm  of  the  lease,  plaintiff  in- 
tended that  the  premises  should  be  used  for  lawful  pur- 
poses only ;  that  defendant  concealed  from  plaintiff  his  real 
l)uri)0He  in  procuring  the  lease,  and  at  all  times  intended 
to  use  the  pi'eniiHea  as  he  has  since  persistently  used  them, 
against  the  pi;oteKt  of  plaintiff,  for  the  said  unlawful  pur- 
pose, and  that  the  belief  that  they  would  not  be  so  used 
induced  plaintiff  to  execute  the  lease.    Still  another  amend- 
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ment  alleges  that  plaintiff  believes  defendant  will  continae 
to  use  the  premises  in  the  same  unlawful  manner  that  he 
has  used  them  in  the  past.;  further,  that  defendant  has 
tendered  all  rent  due  under  the  terms  of  the  lease.  This 
time,  the  additional  prayer  is  that  defendant  be  perpetually 
enjoined  and  restrained  from  permitting  the  occupancy 
of  any  room  of  the  premises  by  a  man  and  woman  who  are 
not  husband  and  wife,  or  by  anyone  to  use  the  same  for 
any  lewd,  unla\^'f  ul,  and  immoral  purpose  whatsoever,  and 
for  judgment  for  the  amount  of  rent  due. 

The  court  declined  to  give  any  of  the  relief  prayed,  ex- 
cept it  decreed  that  ^^defendant  be  and  he  is  hereby  per- 
petually enjoined  and  restrained  from  directly  or  indi- 
rectly, either  in  person  or  by  agent,  servant,  employee,  or 
any  person,  from  permitting  the  use  of  any  room  or  rooms 
of  the  leased  premises  from  being  used  for  any  lewd,  un- 
lawful, or  immoral  purpose  whatsoever,  and  perpetually 
enjoined  from  permitting  any  man  or  woman  who  are  not 
husband  and  wife  from  occupying  or  using,  at  the  same 
time,  any  room  or  rooms  of  the  said  premises  for  immoral 
purposes,  and  perpetually  enjoined  from  committing  or 
permitting  a  nuisance  on  the  premises,  as  nuisance  is  de- 
fined in  Sections  2384  and  4944-a  of  the  Code  of  Iowa  and 
the  Supplements  thereto."  And  there  is  a  judgment  for 
the  amount  of  the  unpaid  rent. 

II.  After  the  entry  of  the  decree  appealed  from,  the 
appellant  herein  served  notice  to  quit,  and  upon  that  notice 
and  upon  the  findings  in  the  decree  appealed  from,  brought 
an  action  of  forcible  entry  and  detainer,  prosecuted  the 
same  as  a  law  action,  and  the  same  was  tried  and  deter- 
mined adversely  to  it.  It  used  the  finding  in  his  favor 
made  in  the  instant  suit  as  the  basis  for  electing  to  pros- 
ecute and  prosecuting  the  forcible  entry  and  detainer  suit. 
The  motion  to  dismiss  urges  that  this  was  a  taking  of 
benefits  under  the  decree,  and  that  such  taking  bars  the 
prosecution  of  this  appeal. 

If  api^ellant  has  waived  its  right  to  complain  of  the 
refusal  to  grant  it  part  of  the  relief  it  asked,  many  ques- 
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tions  ably  argued  ou  both  sides  will  need  no  consideration. 
There  will  be  no  need  to  pass  upon  whether  the  alleged 
secret  intent  of  the  lessor  works  a  fraud  for  which  equity 
might  relieve;  nor  wiiether  this  case  presents  an  exception 
to  the  rule  that  equity  is  loath  to  decree  a  forfeiture;  nor 
whether  this  is  a  case  wherein,  though  a  statute  forfeiture 
and  a  warrant  of  removal  and  being  put  in  possession,  are 
asked,  equity  may  not  still  proceed,  because  the  lease  will 
else  remain  a  cloud  on  the  title ;  nor  whether  the  trial  court 
was  right  in  refusing  cancellation  and  rescission  on  the 
ground  that  there  was  an  adequate  remedy  at  law.  As 
said,  all  these  questions  become  immaterial,  if  the  right  to 
appeal  has  been  lost.  But  see  Byers  v.  Rodabaugh,  17 
Iowa  53;  Pratt  v.  Pond,  87  Mass.  59;  Martin  v.  Oraves, 
87  Mass.  601;  2  Story  on  Equity  Jurisprudence  (14th  Ed.), 
Section  694;  Mefler's  Admrs.  v.  Metier,  18  N.  J.  Eq.  270; 
Hall  V.  Whiston,  87  Mass.  126,  at  130;  Eldridge  v.  Smith, 
34  Vt.  484 ;  Smith  v,  Gristvold,  95  Iowa  684. 

2.a 

It  is  true  that,  under  Section  4113  of  the  Code,  an  ap- 
peal from  part  of  an  order,  or  from  one  of  the  judgments 
of  a  iinal  adjudication,  or  from  part  of  a  judgment,  is 
recognized;  for  it  is  provided  that  such  appeal  shall  not 
disturb,  delay,  or  affect  the  rights  of  any  party  to  any 
judgment  or  order,  or  part  of  a  judgment  or  order,  not 
appealed  from.  It  is  further  true  that  the  like  right  is 
recognized  by  Section  4114,  Code  Supplement,  1913,  be- 
cause that  demands  the  entertaining  of  appeal  on  a  notice 
of  appeal  which*  recites  an  appeal  from  a  judgment  "or 
from  some  specific  part  thereof,  defining  such  part."  But 
it  does  not  follow  that,  therefore,  one  may  use  the  part 
he  is  not  appealing  from,  and  maintain  an  appeal  from  the 
other  part.  These  statute  provisions  merely  cover  cases 
where,  for  any  reason,  a  party  does  not  care  to  make  com- 
plaint and  seek  a  reversal  of  parts  of  a  judgment,  but  does 
care  to  complain  of  other  parts.    It  may  be  the  parts  that 
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are  not  appealed  are  also  adverse.  It  may  be,  of  course, 
that,  while  parts  not  appealed  from  are  favorable,  that, 
pending  decision  of  the  appeal,  the  appealing  party  has 
taken  no  advantage  of  what  is  not  appealed  from,  and  has 
made  no  use  thereof.  Those  situations  are  what  these  stat- 
utes have  reference  to.  The  appeal  from  part  is  to  be  heard 
if  the  appellant  has  done  nothing  affirmative  with  what  he 
is  satisfied  with,  and  is  not  appealing  from.  Thomas  v. 
Negu8,  7  111.  700;  Cornell  v.  Donovan,  U  Daly  (N.  Y.)  292; 
McKain  v.  Mullen,  65  W.  Va.  558  (29  L.  B.  A.  [N.  S.]  1). 
If  one  desires  to  appeal  from  an  order  made  in  a  litigation 
i^  which  he  is  a  party,  he  should  accept  no  benefit  under 
it;  for  he  cannot  do  both.  Cogswell  v,  Colley,  22  Wis.  399;^ 
McKain  v.  Mullen,  65  W.  Va.  558  (29  L.  R.  A.  [N.  S.]  1,  9), 

Of  course,  if  what  is  not  appealed  fcom  is  distinct  from 
the  part  that  is>  the  appeal  will  not  he  barred.  Dudman 
V.  Earl,  49  Iowa  37;  Upton  Mjg.  Co.  v.  Huiske,  69  Iowa 
558;  Succession  of  Kaiser,  48  La.  Ann.  973  (20  So.  184) ; 
Liles  i\  New  Orleans  Canal  Co.,  6  Rob.  (La.)  273.  Per 
contra,  of  course,  if  the  parts  be  not  distinct.  Bennett  i?. 
Van  Syckel,  18  N.  Y.  481;  and  Reiger  r.  Turley,  151  Iowa 
491,  at  502.  In  the  last-named  case,  there  is  said  what 
makes  it  a  fair  claim  that,  in  the  case  at  bar,  the  part  ap- 
pealed from  and  the  part  not  appealed  from  are  not  dis- 
tinct, but  interdependent  and  inseparably  related.  The 
Reiger  case  declares  that  where,  after  rendition  of  decree 
in  district  court,  defendant  ordered  out  writ  for  removal 
of  plaintiff,  and  execution  to  collect  an  installment  of  rent 
under  authority  given  by  his  decree,  and  said  writ  has  been 
duly  executed,  then  the  decree  quieting  title  in  the  defend- 
ant and  awarding  him  a  writ  of  possession  is  so  blended 
or  connected  with  the  condition  or  provision  which  re- 
quired him  to  repay  the  money  received  by  him  on  the  pro- 
posed sale  of  land  that  he  cannot  be  permitted  to  enforce 
that  part  of  the  adjudication  which  is  favorable  to  him, 
and  at  the  same  time  prosecute  an  appeal  from  the  remain- 
der of  the  decree. 

True,  the  rule  invoked  by  appellee  will  not  b^  applied. 
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if  tliei'e  be  an  absolute  right  to  the  part  not  appealed  from. 
But  can  it  be  said,  in  the  light  of  the  holding  of  the  Reiger 
case  and  in  other  cases,  that  we  have  before  us  such  case 
of  absolute  right?  We  do  not  have  a  case  where,  say,  suit 
is  brought  on  two  notes,  the  right  to  recover  on  one  is  not 
disputed,  and  judgment  upion  that  note  is  not  appealed 
from,  while  a  refusal  to  give  judgment  on  the  second  note 
is  appealed  from.  In  the  supposed  case,  the  appellant  can- 
not be  barred  by  collecting  the  judgment  on  the  first  note. 
The  taking  what  is  confessedly  due  on  the  first  cannot 
well  bar  a  complaint  of  a  refusal  to  give  judgment  on  the 
second  note.  Here,  the  right  to  have  injunction  was  con- 
tested. To  be  sui'e,  the  defendant  has  not  appealed  from 
the  granting  of  the  injunction.  But  he  did,  in  a  later  suit 
instituted  by  plaintiff,  challenge  the  rightfulness  of  the 
injunction.  And  in  that  later  suit,  he  succeeded  in  getting 
a  holding,  also  not  appealed  from,  that  the  injunction 
should  never  have  been  granted.  In  one  word,  this  case 
is  not  within  the  rule  that  governs  where  nothing  is  in- 
volved but  a  conceded  right  Moreover,  it  is  not  absolutely 
clear  that,  on  the  very  appeal  we  have,  it  might  not  result, 
of  necessity,  that  the  injunction  would  be  vacated.  It 
would  come  close  to  reaching  such  a  result  if  we  should 
hold  on  this  appeal  that  the  lease  should  not  be  canceled, 
either  because  there  was  an  adequate  remedy  at  law  or 
because  appellee  had  not  broken  any  condition  of  the  lease. 
If  this  appeal,  then,  is  entertained,  it  might  happen  that 
we  would  be  permitting  an  appellant  who  has  taken  the 
benefits  of  part  of  a  decree  to  have  that  decree  set  aside. 
That  is  something  which  is  never  permitted.  Reichelt  v. 
Seal,  76  Iowa  275,  at  276;  McKain  v,  Mullen,  65  W,  Va. 
558  (29  L.  R.  A.  [N.  S.]  1). 

III.  We  now  reach  the  concrete  case.  This  appellant 
obtained  fi'om  the  trial  court  a  decree  enjoining  the  de- 
fendant, which  decree  could  not  have  been  entered  unless 
it  were  found  that  defendant  had  breached  the  covenants 
of  his  lease,  as  charged.  True,  the  court  refused  to  cancel 
the  lease.     But  none  the  less  it  made  said  finding.    There- 
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upon,  this  appellant  began  an  action  in  forcible  entry  and 
detainer,  wherein  he  asked  the  court  to  eject  the  defendant 
and  put  plaintiff  in  possession,  because,  for  one  thing,  the 
granting  of  the  injunction  aforesaid  had  settled  that  such 
relief  was  due  because  the 'tenant  hajd  broken  the  condi- 
tions of  the  lease.  It  does  not  matter  that. the  court  trying 
the  forcible  entry  and  detainer  case  declined  to  give  this 
appellant  the  benefit  of  this  claim.  The  fact  remains  that 
the  decree  obtained  was  made  use  of  in  an  attempt  to  get 
the  relief  asked  in  the  second  suit.  It  seems  to  us  to  be 
undeniable  that  this  constitutes  a  taking  of  benefits  under 
the  decree  now  appealed  from,'  and  that,  after  the  appel- 
lant has  made  use  of  the  said  decree  in  so  far  as  it  suited 
hjs  interest  to  do  so,  he  is  now  askingjns  to  review  whether 
the  court  rightly  refused  to  give  appellant  something  in 
addition  to  that  part  of  the  decree  which  appellant  has  so 
made  use  of.  The  plainest  principles  of  the  law  of  estoppel 
by  inconsistent  conduct  constrain  us  not  to  entertain  this 
appeal.  McKain  v.  Mullen,  65  W.  Ya.  558  (29  L.  R.  A. 
[N.  S.]  1,  4,  9,  11) ;  Harp€7'  v.  Foster,  (Tex.)  40  S.  W.  40. 
The  same  cases  hold  that  the  conduct  of  this  appellant 
works  an  estoppel  by  acquiescence.  Nor  need  we  stop  with 
these  general  principles,  nor  with  the  statement  that  the 
right  to  accept  the  fruits  of  a  judgment  and  the  right  to 
appeal  therefrom  are  not  concurrent,  are  totally  inconsist- 
ent, and  work  an  election  by  which  thj  taking  of  the  one 
course  is  a  renunciation  of  the  right  to  appeal,  for  which 
proposition  the  affirmances  are  so  numerous  that  citation 
is  impracticable. 

In  our  opinion,  the  precise  point  is  quite  fully  ruled 
in  authority.  In  McKain  r.  Mullen,  65  W.  Va.  558  (29  L. 
R.  A.  [N.  S.]  1,  4),  and  in  Stin,9on  v.  O'Neal,  32  La.  Ann. 
947,  it  was  held  that  a  court  cannot  tolerate  the  preten- 
sions of  a  litigant  to  reap  the  benefits  of  a  judgment  in 
its  favorable  features,  and  to  ask  in  the  same  breath  the 
reversal  of  such  judgment  in  other  respects  in  which  it  is 
unfavorable  to  him.  It  was  said  in  Smith  r.  Jaek,  2  Watts 
&  S.  (Pa.)  101,  and  Eall  v.  Lacy,  37  Pa.  366,  that  a  plain- 
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tiff  in  ejectment  who  recovers  only  a  portion  of  the  land 
claimed,  waives  hip  right  to  prosecute  a  writ  of  error  from 
such  judgment  by  suing  out  a  fieri  facias,  and  collecting 
the  costs  from  his  adversary.  In  Root  v.  Ueih  78  Iowa 
436,  the  plaintiff  obtained  a  decree  enjoining  defendant 
from  maintaining  a  liquor  nuisance.  He  was  awarded  an 
attorney  fee.  He  appealed  on  the  ground  that  the  court 
erred  in  not  finding  that  defendant  was  keeping  a  place 
in  which  to  sell  intoxicating  liquors  in  violation  of  law, 
and  in  not  ordering  the  building  to  be  closed,  and  the 
seizure  and  sale  of  movable  property.  And  we  held  that, 
having  accepted  the  attorney  fee,  this  appeal  could  not  be 
maintained,  because  a  party  cannot  be  allowed  to  accept 
the  benefits  of  a  judgment  so  far  as  favorable  to  him,  and 
at  the  same  time  prosecute  an  appeal  from  other  portions 
of  it. 

All  that  is  held  in  Denecke  r.  Miller,  142  Iowa  486,  at 
498,  cited  by  appellant,  is  that  the  bringing  of  an  action 
in  forcible  entry  and  detainer  does  not,  where  it  does  not 
go  to  judgment,  work  such  an  election  as  will  prevent  the 
plaintiff  from  amending  his  petition  so  a^  to  convert  this 
suit  into  one  of  recovery  of  real  property.  This  is  ir- 
relevant to  any  issue  on  this  appeal. — Affirmed, 

Weaver,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


I 
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John  Osnes,  Appellee,  v.  F.  T.  Scanlon,  Appellant. 

PHYSIOIANS  Ain>  SUBOEONS:     Exercise  of  SkUl— Evidence.     A 

1  physician  or  surgeon  sued  for  malpractice  should  be  permitted 
to  testify  whether,  in  the  treatment  of  the  patient,  he  exercised 
his  best  skill,  knowledge,  and  Judgment. 

APPEAL  AND  EBBOB:     Curing  Error.    Error  in  excluding  a  ma- 

2  terial  question  is  not  cured  by  the  fact  that  the  question  indi- 
cates what  the  answer  would  have  been,  had  an  answer  been 
permitted. 

PHYSIOIANS  AND  SXHtGEONS:     Conclusion  Evidence.    A  question 

3  is  objectionable  which  calls  upon  a  physician  witness  to  state 
whether  a  patient  could  endure  the  pain  of  an  indicated  condi- 
tion, "without  sedatives  and  without  the  loss  of  any  weight." 

Appeal    from    Cerro    Gordo    District    Court. — Joseph    J. 

Glark^  Judge. 

November  23,  1920. 

Action  to  recover  damages  on  account  of  alleged  mal- 
practice in  the  treatment  of  plaintiff's  fractured  leg. 
Trial  to  a  jury,  verdict  and  judgment  for  plaintiff  for  $500. 
Defendant  appeals. — Reversed. 

Ira  W.  Jones  and  Butcher,  Davis  d  Hamhrecht,  for  ap- 
pellant. 

E.  B.  Stillman  and  Senneffy  Bliss,  Wittoer  d  Senneff,  for 
appellee. 

Pkeston,  J. — 1.  Plaintiff  fell  from  a  scaffolding,  and 
sustained  a  fracture  in  each  of  the  bones  of  the  leg  above 
the  ankle.     The  defendant  admits  that  he  was  plaintiff's 
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physician^  as  allied,  and  that,  at  the  times 

1.  Physicians       stated  in  the  petition,  he  was  a  practicing 

oBONs:   «er.    physician   and   surgeon,   practicing  in  the 

evidence.  vicinity  of  Clear  Lake,  Iowa;  admits,  also^ 

that  plaintiff  had  a  fracture  of  the  bones 
of  the  leg ;  denies  all  claims  of  negligence.  Several  grounds 
of  negligence  are  alleged,  but  we  do  not  understand  plain* 
tiff  to  claim  that  def^idant  did  not  possess  the  requisite 
skill  and  learning.  The  allegations  are,  for  the  most  part, 
if  not  entirely,  that  defendant  failed  to  use  and  exer- 
cise the  proper  degree  of  skill.  The  trial  court  sustained 
plaintiff's  objections  to  questions  propounded  to  the  de- 
fendant, which  rulings  appellant  assigns  as  error;  and  we  - 
understand  appellee  to  concede  that  the  rulings  were  er- 
roneous.   The  record  is: 

"Q,     Now  this  is  a  question  that  I  presume  is  direct 
examination,  if  the  court  please, — I  omitted  it.    I  want  to 
ask  you.  Doctor,  to  tell  this  jury  whether  or  not,  in  the. 
treatment  of  this  plaintiff,  you  gave  him  the  benefit  of 
your  best  judgment  and  best  skilL 

''Mr.  Senneff :  We  object  to  that  as  not  proper  redirect 
examination,  and  as  incompetent,  argumentative. 

^^Court :  Sustained.  I  think  that  involves  a  matter  for 
the  jury  to  tell.  He  can  tell  what  he  did,  and  let  them 
judge  whether  that  was  the  best. 

**Q.  I  will  ask  you,  Doctor,  whether,  in  the  treatment 
of  this  plaintiff,  you  at  all  times  gave  him  your  best  at- 
tention* 

"Mr.  Senneff :  We  object  to  that  as  not  redirect  exam- 
ination, incompetent,  argumentative.  (Sustained.  Ex- 
ception.) 

"Q.    And  whether  or  not  you  gave  him  your  best  skill. 

**Mr.  Senneff:  We  object  to  that  for  the  same  reason, 
(Sustained.    Exception.) 

**Q.  And  whether  or  not  you  gave  him  your  best  judg- 
ment. 

"Mr.  Senneff :    We  object  to  that  for  the  same  reason. 

"The  court:    That  is  sustained.    If  I  change  my  view 
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on  that,  why,  you  can  renew  your  question.  (Defendant 
excepts. ) 

**Mr.  Dutcher:  I  want  to  be  frank  with  the  court.  I 
will  submit  a  ease  in  the  morning  that  I  think  is  proper 
on  that.'* 

The  trial  court  did  not  thereafter  indicate  that  he  had 
changed  his  view.  The  matter  was  not  alluded  to  again. 
Counsel  for  appellant  seemed  to  concede  that  the  question 
was  not  redirect  examination.  Possibly  the  court  had  a 
discretion  as  to  whether  it  would  permit  the  questions  on 
redirect  examination,  or  require  the  witness  to  be  recalled. 
It  is  apparent  that  the  effect  of  the  ruling  was  to  consider 
the  witness  recaJled,  since  the  court  did  not  sustain  the 
objection  on  that  ground. 

Appellant  cites  and  relies  upon  tlie  case  of  Ingicersen 
x\  Carr  d  Brannon,  180  Iowa  988,  1012.  In  the  Ingwersen 
case,  like  evidence  was  offered  and  rejected,  and  this  was 
one  of  the  grounds  of  reversal.  We  also  said  in  that  case 
that  we  thought  the  rule  different  with  a  professional  man : 
that  is,  that  he  was  different  from  a  mechanic  or  artisan. 
As  bearing  on  this,  see  Almond  v.  Nugent ,  34  Iowa  300; 
Kline  v.  NichoUon,  151  Iowa  710,  713. 

No  cases  are  cited  by  appellee,  as  against  the  Ingwersen 
case.  Appellee  concedes  that  the  ruling  was  erroneous, 
for  they  say  that  it  ^^constitutes  the  only  error  made  by 
the  court  in  this  case.  ♦  ♦  ♦  While  it  must  be  conceded 
that  defendant  was  entitled  to  have  this  question  asked, 
under  the  ruling  of  this  court  in  the  case  cited,  the  mere  ask- 
ing of  it  clearly  indicated  what  the  answer  would  be,"  etc. 

They  concede,  too,  that,  if  the  Ingwersen  case  had  been 
called  to  the  court's  attention,  the  ruling  would  have  been 
different.  Appellee's  only  answer  is  that  the  exclusion  of 
the  evidence  was  nonprejudicial,  and  that  counsel  for  de- 
fendant did  not  call  the  court's  attention  to  the  matter  the 
next  morning.  As  to  the  last  proposition,  the  record  does 
not  show  that  counsel  for  defendant  did  not  present  the 
authority  the  next  morning,  though  it  is  so  stated  by  ap- 
pellee in  argument.     There  might  be  a  question  of  good 
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faith  of  counnel  towards  the  court,  but  appellee  states  that 
"they  have  not  the  slightest  doubt  that  the  failure  of  coun- 
sel to  call  the  court's  attention  to  the  case  was  due  entirely 
to  oversight,  and  his  forgetfulness;  for  the  time  being  ;'*  so 
there  is  no  question  of  bad  faith.  The  ruling  had  already 
been  made.  Of  course,  it  was  the  intention  of  the  court 
to  rule  correctly,  whether  the  case  had  been  called  to  the 
court's  attention  or  not. 

One  ground  of  the  motion  for  new  trial  was  that  the 
court  erred  in  excluding  evidence,  so  that  there  was  an 
opportunity  to  correct  the  error  in  ruling  on  the  motion. 

The  nub  of  it  is  that  the  jury  did  not  have 
2.  app^l  and       the  evidence  before  it  which  appellee  con- 

Bbbob  :    cur- 

ing  error.         cedes  they  were  entitled  to.    The  mere  fact 

that  the  question  indicates  that  defendant 
would  have  answered  "yes"  to  the  question  does  not  cure 
the  error.  A  question  is  not  evidence.  The  fact  that  the 
court  sustained  the  objection  said  to  the  jury,  in  effect, 
that  the  question  should  not  be  considered.  We  cannot 
assent  to  the  proposition  that  the  exclusion  of  the  evidence 
was  nonprejudicial.  The  very  essence  of  the  charge  against 
defendant  was,  in  effect,  that  he  did  not  use  the  proper 
degree  of  skill;  that  he  did  not  exercise  the  degree  of  skill 
possessed  by  him;  that  he  did  not  use  his  best  judgment. 
Without  now  attempting  to  state  accurately  or  at  length 
the  rule  as  to  defendant's  duty,  it  is  sufficient,  in  the  con- 
sideration of  the  point  now  under  consideration,  to  say 
that  the  rule  is  given  in  the  books  substantially  thus :  In 
the  absence  of  a  special  contract,  the  law  implies  that  a 
surgeon  employed  to  treat  an  injury  contracts  with  his 
patient,  first,  that  he  possesses  that  i^easonable  degree  of 
learning  and  skill  which  is  ordinarily  possessed  by  others 
of  the  profession;  second,  that  he  will  use  reasonable  and 
ordinary  care  and  diligence  in  the  exercise  of  skill,  and 
the  application  of  his  knowledge  to  accomplish  the  pur- 
pose for  which  he  is  employed ;  and,  third,  that  he  will  use 
his  best  judgment  in  the  application  of  his  skill  in  deciding 
upon  the  nature  of  tb©  injury,  and  the  best  mode  of  treat- 
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iiient.  In  the  instant  ease,  the  trial  court  instructed  sub- 
stantially to  that  effect  in  Instruction  5,  of  which  defend- 
ant does  not  complain*  A  part  of  the  instruction  is  that, 
if  Hhe  defendant  possessed  and  used  such  skill,  care,  and 
diligence,  he  was  not  guilty  of  negligence,"  etc.  The  de- 
fendant was  asked  whether  he'  used  his  best  judgment. 
No  one  else  could  testify  as  well  as  he,  whether  he  did  or 
not.  Of  course,  if  he  had  said  he  did,  it  would  not  be  bind- 
ing on  the  jury,  necessarily;  but  they  were  entitled  to  the 
evidence.  We  are  of  opinion  that  there  was  prejudicial 
error  in  the  ruling. 

2.  Several  other  errors  are  assigned  in  regard  to  rul- 
ings on  evidence,  but  the  one  just  noticed  seems  to  be  the 
more  important.    The  other  questions  may  not  be  framed 

in  the  same  form  on  a  retrial,  so  that  we 
3.  Physicians       shall  not  dlscuss  the  Others  at  length.    The 

AND  Sub- 

oBONs:  con-      plaintiff  claimed  that  the  splints  and  cast 

elusion  evi- 
dence, were  so  loosely  put  on  as  to  allow  the  foot 

to  lie  over  on  the  bed,  and  move  at  the  seat 

of   fracture.     Dr.   Phillips   testified   that,   assuming   that 

to  be  true,  he  would  say  that  the  effect  upon  the  foot  of 

such  a  situation  would  be  very  painful.     Then  defendant 

asked : 

"Q.  And  what  would  you  say  as  to  whether  the  pa- 
tient could  endure  that  pain  without  sedative,  and  with- 
out the  loss  of  any  weight?" 

Plaintiff  objected,  as  calling  for  a  conclusion,  and  not 
the  subject  of  expert  testimony,  and  the  court  sustained 
the  objection,  stating  that  it  was  a  conclusion,  as  to  the 
endurance,  especially. 

Appellant  cites  Purcell  v.  Jessup,  99  App.  Div.  556  (91 
N.  Y.  Supp.  165) ;  Orcenway  r.  Taylor  County,  144  Iowa 
332,  336.    The  question  asked  in  the  Purcell  case  was: 

**In  your  opinion  and  medical  experience,  is  it  possible 
for  a  child  to  show  no  symptoms  of  diphtheria  on  one  day, 
and  develop  a  fatal  cjuse  of  diphtheria  the  next?'' 

The  question  in  the  Oreemcay  case  was: 

"What  do  you  say  as  to  whether  he  has  suffered,  during 


Nov.  1920]  OsNBS  v.  $CANiiOK  1369 

the  time  gijice  ttda  injury,  a  grea^t  deal  of  pain?" 

This  was  held  equivalent  to  asking  whether  the  in- 
juries  were  of  such  a  character  as  would  be  likely  to  cause 
pain,  and  it  was  held  that  it  was  competent;  and  it  was 
further  said  that  it  is  competent  for  the  physician  to  say 
whether,  in  his  judgment,  the  injuries  of  a  person  are  such 
as  would  be  likely  to  produce  pain.  We  think  the  question 
asked  in  the  instant  case  is  broader  than  the  questioBiSi  in 
the  cases  cited.  Dr.  Phillips  had  already  said  that,  in  such 
a  situation,  it  would  be  very  painful.  This  seems  to  be 
as  far  as  the  cited  cases  go.  Possibly  the  defendant  could 
have  elicited  the  information  sought  by  framing  the  ques- 
tion somewhat  differently :  that  is,  for  instance,  how  severe 
the  pain  would  be,  and  whether  the  effect  of  that  would  be 
to  cause  the  loss  of  weight,  etc.  We  are  not  suggesting 
the  form  of  the  question,  but  think  the  question  was  ob- 
jectionable, though  perhaps  we  would  not  reverse  on  that 
ground  alone. 

Error  3  is  similar  to  the  question  just  noticed. 

Error  4  relates  to  a  question  propounded  by  plaintiff 
to  one  of  his  medical  witnesses,  based  on  the  assumption 
that  the  bones  were  out  of  alignment,  when  the  cast  was 
put  on.  The  objection  was  that  there  was  no  evidence 
that  the  bones  were  out  of  apposition.  The  objection  was 
overruled,  because  there  was,  in  the  opinion  of  the  court, 
evidence  which  might  be  construed  either  way,  as  to 
whether  they  were  or  were  not  in  apposition.  We  think 
such  is  the  fact. 

A  number  of  grounds  of  negligence  charged  in  the  peti- 
tion were  submitted  to  the  jury.  The  complaint  of  the 
instructions  is,  for  the  most  part,  that  some  of  these  were 
submitted,  of  which  there  was  no  evidence.  The  trial  court 
withdrew,  or  attempted  to  withdraw,  from  the  considera- 
tion of  the  jury,  one  or  perhaps  more  of  the  grounds  of 
negligence.  Appellant  contends  that  this  was  not  clearly 
done,  and  that  the  jury  were  confused.  The  evidence  may 
not  be  the  same  on  another  trial.  The  matter  of  withdraw- 
ing issues  can  be  easily  cured  on  another  trial,  if  there  is 
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anything  objectionable  in  it,  and  the  instruction  may  be 
worded  differently. 

These  and  other  matters  complained  of  are  such  that 
they  are  not  likely  to  occur  on  a  retrial.  For  the  error 
pointed  out,  the  judgment  is  reversed,  and  the  cause  re- 
manded.— Reversed  and  remanded. 

Wbathr^  C.  J.,  Evans  and  Salikger^  JJ.,  concur. 
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Actions  to  Advebsk  Possrsbion 

ACTIONS.    See  Infants,  2. 

ConBOlidatioii    by    Stipolatlon.      Irrespective    of     the    statute 

1  (Sec.  3644,  Code,  1897)  relative  to  the  consolidation  of 
actions,  it  is  competent  for  parties,  with  the  approval  of 
the  court,  to  stipulate  for  gonsolidation  and  for  the  terms 
thereof.     Independent  Sch.  Dlst.  r.  Miller,  189—123. 

Oonsolidatloii — ^Bffect  of  Stipulation.    The  agreed  consolidation 

2  of  two  separate '  actions,  with  stipulation  for  one  decree, 
brings  into  existence  a  new  action,  with  the  issues  of  the 
former  two  actions;  and  a  stipulation  that  such  consolida- 
tion shall  be  without  prejudice  to  issues  raised  in  the 
former  actions  will  not  reach  the  point  of  determining  for 
the  court  the  judgment  which  shall  be  entered  on  the  find- 
ings made.    Independent  Sch.  Dist.  ▼.  Miller,  189 — 1*23. 

ADOPTION. 

Bo-Adoption  by  Natural  Parent — Xiffect  on  Bight  of  Inheritance. 
The  legal  adoption  of  a  child  confers  upon  the  child  the 
right  to  inherit  from  its  adopting  parent,  and  such  right 
is  in  no  wise  changed  by  the  subsequent  act  of  the  adopt- 
ing parent  in  executing  adoption  papers  back  to  the  natural 
parent.    Holmes  v.  Curl,  189—246. 

ADXTLTEBT.    See  Conspiracy. 
ADVERSE  POSSESSION. 

Possession  in  Excess  of  Calls  of  Deed.  Possession  of  land  called 
for  by  a  deed  furnishes  no  basis,  of  itself,  for  a  claim  of 
adverse  possession  of  land  outside  the  calls  of  the  deed. 
Austin  V.  Baxter,  189 — 138. 

1371 
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APFiDAvrrs  TO  Appeal  and  Kdror 

AFFIDAVITS.    See  Master  and  Servant,  3;  Trial,' 31. 

CrosB-Examinatlon  of  Affiant  Discretioiiary.  Whether  an  affiant 
shall  be  called  for  personal  cross-examination  is  very 
largely  within  the  discretion  of  the  court.  (Sec.  467S, 
Code,  1897.)   'Lindsay  v.  Lindsay,  189—326. 

ANIMALS.    See  Sales,  4. 

ColUslon  with  J>og  in  Highway.     Evidence  reviewed,  and  held 

1  insufficient  to  sustain  a  verdict  for  damages  by  reason  of 
a  collision  with  a  dog  in  the  public  highway.  Melicker  v. 
Sedlacek,  189—946. 

Kegligonce  in  re  Line  Fence. .  In  an  action  for  damages  caused 

2  by  trespassing  animals^  verdict  may  not  be  directed  against 
plaintiff,  on  the  theory  of  negligence  per  se  in  the  main- 
tenance by.  plaintiff  of  his  part  of  the  fence,  when  the  jury 
might  find  that  both  parties  maintained  legal  partition 
fences,  but  that  defendant's  hogs  escaped  from  defendant's 
land  by  digging  under  plaintifTs  fence,  and  that  defendant 
had  knowledge  of  such  fact.    Goalar  v.  Reed,  189 — 1198. 

Liability  for  Escape — ^Negligence.     It  is  the  duty  of  the  owner 

3  of  stock  to  prevent  the  escape  of  his  stock  from  his  prem- 
ises, when  such  stock  is  prohibited  from  running  at  large 
at  any  time;  and  if  he  fails  in  such  duty,  and  damages 
result,  he  is  liable.  It  follows  that  verdict  may  not  be 
directed,  under  such  a  state  of  facts,  in  favor  of  the  owner, 
on  the  ground  that  no  actionable  negligence  on  his  part 
is  made  to  appear.  (Sec.  2315,  Code,  1897.)  Goslar  v. 
Reed,  189—1198. 

APPEAL  AND  ERROR.  See  Criminal  Law;  Damages; 
Indictment  and  Information,  1 ;  Negligence^  19 ;  Trial, 
12,  14,  17;  Venue,  2;  Witnesses,  8. 

Appellate  Jurisdiction. 

Notice  of  Appeal — Ck>parties.     The  appellate  court  has  no  con- 

1    stitutional  power  to  consider  an  appeal,  when  a  reversal 

would  take  something  substantial  from  a  coparty  not  served 
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with  notice  of  appeal.  So  held  where  a  reversal  would 
deprive  a  nonserved  coparty  of  his  declared  right  to  inherit. 
Oskaloosa  Sav.  Bank  v.  Miller,  189 — ^893. 

Parties  Entitled  to  Review. 

Appeal  by  Administrator— Noncoojieixt  of  Oourt.    An  administra- 

2  tor  may,  without  obtaining  the  consent  of  the  court,  appeal 
from  the  allowance  of  a  claim  against  the  estate.  Mortenson 
v.  Knudson,  189 — ^379. 

Estoppel,  Waiver,  or  Agreement  Affecting  Rights. 

EBtopp^  by  Taking  Benefit  of  Decree.    A  litigant  who,  on  one 

3  distinct  cause  of  action,  prays  for  several  different  kinds 
of  relief,  and  Is  awarded  a  decree  for  some  of  the  relief 
asked,  and  thereupon  avails  himself  of  the  benefits  of 
such  granted  relief,  may  not  thereafter  appeal  from  that 
part  of  the  decree  denying  relief.  So  held  where  a  land- 
lord plaintiff,  being  granted  an  injunction  against  the 
unlawful  use  of  premises  by  the  tenant,  availed  himself 
of  the  findings  therein  as  a  basis  for  an  action  of  forcible 
entry  and  detainer,  and  thereafter  attempted  to  appeal 
from  that  part  of  the  decree  which  denied  his  prayer  for 
a  cancellation  of  the  lease.  (Sec.  4113,  Code,  1897.)  Lytle 
Inv.  Oo.  V.  McMorris,  189 — ^1355. 

^~:  '  i 

Reservation  of  Grottnds. 

Exceptions  to  InfitrUiCtion&     Error  resulting  from  an  omission 

4  in  instructions  given  on  a  trial  before  the  repeal  of 
Sec.  3705-a,  Code  Supp.,  1913,  cannot  be  considered  on  ap- 
peal, where  the  record  fails  to  show  that  exceptions  were 
taken  before  the  reading  of  the  same  to  the  jury,  or  that 
additional  instructions  were  asked,  and  where,  although 
exception  is  set  out  in  the  motion  for  a  new  trial,  there 
was  no  showing  of  failure  to  discover  the  omission  before 
the  instructions  were  given.  Sttatmeyer  v.  Hoyt,  189 — 
85. 

Pailure  to  Bnter  Exception.    Instructions  passed  by  appellant  in 

5  ,the  trial  court  without  objection  or  exception  of  any  kind 

win  not  be  reviewed  on  appeal.  Schott  Mfg.  Co.  v.  Clev- 
enger,  189—460. 
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InBufB€ient  Objections.     Under  Cb.  24,  37  G.  A.,  the  Supreme 

6  Court,  on  appeal,  will  not  review  instructions  where  the 
only  objections  are  statements  of  counsel,  objecting  to  each 
and  all  of  the  instructions  for  not  being  correct  statements 
of  law,  and  an  objection  in  the  motion  for  hew  trial  that 
the  court  gave  the  Jury  improper  and  erroneous  instruc- 
tions.   State  V.  dibsob,  18»— 1212. 

Failure  to  Benew  Motion  for  Directed  Verdict.    The  defendant 

7  waives  any  right  to  assert,  on  appeal,  the  error  of  the  trial 
court  in  overruling  his  motion  tot  a  directed  verdict  at 
the  close  of  the  State's  evidence,  by  his  failure  to  renew 
the  motion  at  the  dose  of  all  the  testimony;  but  such 
failure  does  not  preclude  him  from  asserting,  in  his  motion 
for  new  trial,  that  the  verdict  is  contrary  to  the  evidence. 
State  V.  Gibson.  189—1212. 

NOTICB. 

Bffect  of  Kaming  Olieats  In  Acknowledgment  of  Berrlce.     An 

8  attorney  who  signs  an  acknowledgment  of  service  of  a 
notice  of  appeal,  and  enters  after  his  signature  a  specific 
enumeration  of  the  names  of  the  persons  for  whom  he  is 
attorney,  does  not  thereby  acknowledge  service  for  a  party 
for  whom  he  is,  in  fact,  attorney,  but  whose  name  does  not 
appear,  either  among  those  to  whom  the  notice  is  ad- 
dressed or  among  those  entered  in  connection  with  his 
signature.    B^irchild  v.  Plank,  189— «89. 

Construction  of  Notice  of  Appeal.    Entering  after  the  name  of 

9  an  attorney  to  whom  a  notice  of  appeal  Is  addressed  an 
enumeration  of  names  of  parties  for  whom  the  attorney  is, 
in  truth,  attorney,  and  the  act  of  the  acknowledging  at- 
torney in  making  a  like  enumeration  after  his  acknowledg- 
ing signature,  may  not  be  construed  as  simply  an  attempt 
to  Identify  the  attorney.    Fairchild  v.  Plank,  189 — 639. 

Varying  Appeal  Notice  by  Affidavit*     A  notice  of  appeal  and 
10    the  acknowledgment  of  service  indorsed  thereon  may  not 

be  varied  by  a  conclusion  afildavit  relative  to  the  intent  of 

the  parties.     Fairchild  v.  Plank,  189 — 639. 
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Dlsclaimar  and  Aflsignment  of  Intdrest.    No  notice  of  appeal  need 

11  be  served  on  one  who  has  disclaimed  all  interest  in  the 
subject-matter  of  an  action,  and,  in  addition,  has  assi^rned 
all  possible  interest  to  appellant.  Falrchild  v.  Plank, 
189—639. 

"Adverse"  Party  Defined.    An  appeal  by  plaintiff  from  a  Jctdg- 

12  ment  in  its  entirety  demands,  as  a  matter  of  Jurisdiction, 
service  of  notice  on  "the"  adverse  party,  to  wit:  on  qX\ 
the  defendants.  It  follows,  in  such  case,  that  the  statute 
relative  to  appeals  by  coparties  has  no  application.  F£iir- 
child  V.  Plank,  189—639. 

Definite  Interest  of  Konsenred  Party.    Failure  to  serve  notice 

13  of  appeal  on  a  necessary  party  is  in  no  wise  excused  because 
the  interest  of  such'  party  is  definite  and  certain  on  the 
record.    Fairchild  v.  Plank,  189 — 639. 

Object  of  Notice  of  Appeal.    The  object  of  the  requirement  that 

14  adverse  parties  be  served  with  notice  of  appeal  is  not  to 
protect  the  interest  of  such  party,  but  to  invest  the  appellate 
court  with  jurisdiction  to  determine  questions  which  may 
not  be  determined  in  the  absence  of  such  party.  Fairchild 
V.  Plank,  18^—639. 

Abstracts  of  Bbcord. 

Motion  to  Strike  Amendment.     Appellee's  unnecessary  or  un- 

15  authorized  amendment  to  abstract  will  not  be  stricken, 
when  the  only  matter  at  stake  is  the  costs,  and  when,  under 
the  decision,  appellee  must  pay  all  the  costs.  Independent 
V.  ft  S.  Co.  V.  Iowa  Merc.  Co.,  189—874. 

Transcripts. 

Certified  Report  of  Trial:— 49tenograpliic  Notes  in  Lieu  of  Bvi- 

16  dence.  Basis  for  appellate  review  de  novo  is  properly  laid 
by  filing  a  certified  stenographic  report  of  the  trial  within 
six  months  after  entry  of  decree,  and  by  filing  the  certified 
transcript  of  said  notes  after  said  six  months.  Rodenkirch 
V.  Layton,  189—430. 
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Assignments  of  Error. 

Insufficient  Assignment.  The  point  ''that  the  verdict  is  not  8up- 
17  ported  hy  the  evidence"*  is  not  raised  by  an  assignment 
"that  the  court  erred  in  overruling  motion  for  new  trial" 
based  on  multifarious  grounds,  even  though  one  of  the 
grounds  presents  the  insufficiency  of  the  evidence.  Pisher 
V.  Skldmore  Land  Co.,  189—833. 

Briefs. 

Points  Noticed  by  Court  Sua  Sponte.  The  appellate  court  will 
IS  note,  on  its  own  motion,  that  a  creditor  of  a  possible  legatee 
under  a  will  may  not  maintain  an  action  to  construe  the 
win,  and  therefore  has  no  right  to  maintain  appeal  from 
a  decision  adverse  to  such  possible  legatee,  even  though 
such  point  was  not  raised  in  the  trial  court.  Collins  v. 
Ahrens,  189—178. 

Indefinite  Brief  Point.    A  brief  pyint  which  asserts  "that  the 

19  court  erred'^  In  a  certain  ruling,  and  then,  In  substance, 
directs  the  court  to  wander  through  the  reporter's  notes 
to  find  the  reasons  for  such  error,  will  be  given  no  con- 
sideration.    Linnemann  v.  Kirchner,  189 — 336. 

Dismissal. 

Nontimely  Appeal.     An   appeal    will   be   dismissed,   when   the 

20  record  affirmatively  shows  that  it  was  not  perfected  within 
statutory  time.     Carl  v.  Modern  Brotherhood,  189 — 630. 

Review — Scope  and  Extent  in  General. 

Trial  Theory  on  AppeaL    Plaintiff's  own  pleaded  theory  of  his 

21  cause,  acquiesced  in  by  his  coplaintiff,  must  necessarily  be 
controlling  on  appeal.    Ward  v.  Chew,  189 — 523. 

Misconduct — Beversal  on  Other  Grounds.    Alleged  misconduct  on 

22  the  part  of  counsel  for  the  prevailing  party  will  not  be 
passed  on,  when  a  reversal  is  ordered  on  other  grounds. 
Pickens  v.  Milwaukee  Mech.  Ins.  Co.,  189 — 900. 
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Improper  Demurrer.     A  general   equitable  demurrer,   that  the 

23  facts  pleaded  do  not  entitle' the  pleader  to  the  relief  prayed, 
is  wholly  unallowable  in  a  law  action;  yet,  when  no  ob- 
jections are  made  at  any  stage  of  the  proceedings  to  the 
form  or  propriety  of  such  demurrer,  the  appellate  court 
will  overlook  such  error,  and  review  the  cause  on  the 
properly,  assigned  errors.  Overland  S.  E.  Co.  v.  Clemens, 
189—1293. 

Bbvibw — ^Who  May  Allege  Error. 

• 

Motion  for  Directed  Verdict— Waiver — ^Effect.    A  defendant  who 

24  unsuccessfully  moves  for  directed  verdict  at  the  close  of 
plaintifTs  evidence,  and  does  not  renew  the  motion  at  the 
close  of  aXi  the  evidence,  waives  error  in  the  ruling;  yet 
he  may,  in  motion  for  new  trial,  continue  to  insist  that 
the  evidence  is  insufficient  to  support  the  verdict.  Llnne- 
mann  v.  Kirchner,  189 — 236.' 

Bbvibw — Questions  op  Fact,  Vbrdicts,  and  Findings. 

Iaw  of  Case.    A  finding  that  a  petition  stated  a  cause  of  action 

25  is  conclusive  on  appeal  from  an  order  setting  aside  a  Judg- 
ment by  default.  Western  F.  &  C.  Co.  v.  McF^irland,  189 — 
717. 

Bbvibw — Harmlbss  Error. 

Defendant  Disproving  That  Which  FlaintlfT  Must  Affirmatively 

26  Prove.  A  plaintiff  who  proffers  no  testimony  of  a  fact 
which  he  must  affirmatively  show  is  true,  cannot  be  harmed 
in  a  legal  sense  by  the  reception  of  incompetent  testimony 
which  tends  to  show  that  such  fact  is  not  true.  Johnson 
V.  Lincoln  Hotel  Co.,  189—291. 

Withdrawing  Improper  Bxhibit.    After  the  erroneous  reception 

27  in  evidence  of  a  written  exhibit  which  embodied  the  state- 
ments of  fact  already  testified  to  by  an  impeaching  witness, 
the  immediate  withdrawal  of  the  same,  without  reading  to 
the  jury,  with  direction  by  the  court  to  the  Jury  to  wholly 


1378  Index-Digest,  Vol.  189. 

Ai^EAL  AND  Ebbob  Continued  to  APPKABAirca 

disregard  it,  effaces  all  possible  prejudice  to  t]ie  objecting 
party.    Wiley  v.  Fleck,  189— 614. 

BbVIBW — SUBSBQUBNT  ApPBALS. 

liaw  of  Oaae.    The  law  as  declared  on  appeal  must  necessarily 

28  govern  the  retrial  on  the  same  pleadings  and  facts.  Conk- 
lin  V.  City  of  Des  Moines,  189—181. 

Affirmancb. 

Afflxmance  Without  Prejudice.     When  it  affirmatively  appears 

29  that  plaintiff,  as  appellant,  has  a  good  ground  for  reversal, 
but  pins  his  faith,  in  his  "brief  points,"  to  an  untenable 
ground,  the  appellate  court  will  affirm,  but  may  do  so 
without  prejudice — with  permission  to  amend  in  the  trial 
court,  or  to  bring  a  new  action.  So  held  where  appellant, 
seeking  to  recover  as  administrator  on  a  non-l)en€volent 
policy  of  Insurance,  on  the  ground  that  the  beneficiary  had 
murdered  the  insured,  contended  for  reversal  on  the  un- 
tenable ground  that  Sec.  3886,  Code  Supp.,  1913,  was  ap- 
plicable, and  demanded  a  reversal,  when  he  should  have 
assigned  the  common-law  rule  as  the  basis  for  his  conten- 
tion.   Kascoutas  v.  Federal  Life  Ins.  Co.,  189 — 889. 

Bbybrsal. 


«  I 


Moot"  Questioiis.  Remanding  a  cause  for  complete  retrial 
30  may  render  an  assignment  of  error  wholly  moot.  So  held 
where  the  assignment  was  (1)  excessive  verdict,  (2)  ver- 
dict contrary  to  charge,  (3)  improperly  permitting  the  be- 
lated filing  of  a  claim,  and  (4)  refusal  of  a  continuance. 
Ldnnemann  v.  Kirchner,  189 — ^336. 

APPEABANOE. 

Converting  Special  into  Ooneral  Appearance.     An  appearance, 

1    avowedly  for  the  sole  purpose  of  denying  the  Jurisdiction 

of  the  court,  and  supported  by  a  showing  that  defendant 

was  a  nonresident  of  the  state,  and  was  served  with  process 

while  attending  court  in  this  state  as  a  witness  in  an  action 
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Failure  to  Note  Bond  on  Appearance  Docket.  Failure  to  enter, 
on  the  appearance  docket,  a  notation  of  the  filing  of  an  at- 
tachment bond,  in  no  wise  invalidates  the  attachment. 
(See  Sees.  291,  3557,  3885,  Code,  1897.)  Farmers*  ft  Merch. 
Bank  v.  Wells  ft  Potter,  189—1312. 

ATTORNEY  AND  CLIENT.    See  Appeal  and  Error,  8,  9; 

New  Trial,  4. 

General  Authority — Settlements.    General  authority  In  an  attor- 

1  ney  to  defend  the  validity  of  a  will  does  not  embrace 
authority  to  consent  to  a  settlement.  The  settlement  being 
a  nullity,  the  decree  entered  thereon  Is  a  nullity.  Nothem 
V.  Vonderharr,  189—43. 

Compensation — Trial  of  Cross-Bill  as  "Defense."    An  attorney 

2  who  contracts  to  "defend"  a  defendant  in  divorce  proceed- 
ing, and  to  receive  a  named  sum  In  case  of  "trial/'  and  a 
lesser  sum  in  case  of  settlement  "out  of  court,"  and  who 
later  files  a  crossrbill  for  divorce  on  defendant's  behalf,  is. 
in  view  of  the  evident  intent  of  the  parties,  as  reflected  in 
the  contract  and  circumstances,  held  entitled  to  recover  the 
larger  sum,  when  plaintiff  in  the  divorce  proceedings  vol- 
untarily dismissed  her  action,  and  the  cause  proceeded  to 
trial  on  the  cross-bill,  with  divorce  decree  for  defendant. 
Bryant  v.  Mundorf,  189 — 882. 

Contract  Compensation  if  Action /Settled  "Out  of  Court."     An 

3  agreement  by  an  attorney  with  a  defendant  in  divorce  pro- 
ceedings to  accept  for  his  services  a  named  sum,  in  case 
of  settlement  "out  of  court,"  has  no  application  to  a  case 
where  defendant  filed  a  cross-bill  for  divorce,  whereupon 
plaintiff  dismissed,  and  the  cross-bill  went  to  successful 
trial  for  defendant.    Bryant  v.  Mundorf,  189 — 882. 

AUTOMOBILES.      See   Evidence,    3;    Insurance,   9,    13; 
Negligence,  9;  Partnership,  2. 

BANKS  AND  BANKING.    See  Taxation,  1,  2. 

Conversion  of  Deposit  Certificate.  The  wrongful  act  of  a  bank 
in  retaining  certificates  of  deposit  and  refusing  payment 
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PnrchaMr    on   Contract    Tenns.      Record    reviewed,    and    helc 

3  wholly  Insufficient  to  Justify  the  court  in  directing  a  ver 
diet  for  plaintiff,  on  the  theory  that  plaintiff  had  procure; 
a  purchaser  in  accordance  with  his  contract  with  defendan 
Shuck  V.  Conway,  189—1159. 

Commlsaion  from  Both  Parties.    A  broker  (other  than  a  mei 

4  middleman  to  bring  two  parties  together)  who  is  the  age'  I 
of  both  vendor  and  vendee,  may  not  recover  compensati  i 
of  either  party  unless  it  is  made  to  appear  that,  at  the  tir  ! 
of  the  transaction,  "both  principals  had  full  knowledge  of  tl  ! 
broker's  dual  relation.    Bowers  ft  King  v.  Roth,  189 — 12(   . 

BUROLAST. 


Allegation  of  "Ownership.**    A  general  allegation  of  owners)    i 

1  in  a  named  person  of  burglarized  premises  is  sufficlev     ' 
supported  by  proof  that  the  named  person  was  simply 
tenant  of  the  legal  title  holder.     (Sees.  5286,  Code,  i: 
5289,  Code  Supp.,  1913.)     State  v.  McCray,  189—1239. 

Evidence  to  Sustain  Verdict.    Evidence  held  sufficient  to  susi      i 

2  a  verdict  of  guilty.    State  v.  McCray,  189—1239. 

CARRIERS. 

Damage  to  Baggage  Left  on  Depot  Platform.    One  who,  la^       i 

1  the  day,  places  his  baggage  on  a  railway  depot  plati 
preparatory  to  checking  it  for  carriage  on  a  train  let  ! 
on  the  following  morning,  is  neither  a  trespasser  n  i 
mere  licensee,  and  may  recover  damages  to  such  bagga[  i 
a  showing  that  such  damage  was  caused  by  the  negl  I 
manner  In  which  the  company  maintained  the  prei 
Rels  V.  Minneapolis  ft  St.  U  R.  Co.,  189 — 988. 

Profits  In  Be  Shipment  to  Wrong  Place.    A  shipper  who  < 

2  a  carrier  to  divert  a  pending  shipment  from  the  or  I 
point  of  destination  to  a  new  point  of  destination,  in 
to  avoid  a  low  market  at  said  original  point,  and  to 
the  shipper  to  put  the  goods  in  "short-held  stora^ 
said  new  point,  may  not,  in  case  his  orders  are  no 
plied  with,  recover  the  profits  which  he  would  have 
at  some  time  in  the  future,  had  his  orders  been  cg  I 
with,  and  had  he  put  the  goods  in  storage  at  the  ne^  I 
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be  committed  by  the  concerted  action  of  two  persons,  i.  e.. 
adultery,  does  not  constitute  an  indictable  conspiracy. 
State  V.  Law.  189—910. 

CONSTITUTIONAL  LAW. 

Personal,    Civil,    and    Political    Bights — Freedom    of    Speech. 

1  Ch.  372,  37  G.  A.,  against  inciting,  abetting,  promoting,  and 
encouraging  hostility  and  opposition  to  the  government  oi 
the  state  and  nation,  does  not  violate  Sec.  7,  Art.  1,  of  the 
state  Constitution,  guaranteeing  freedom  of  speech,  as  the 
right  of  free  speech  does  not  include  the  right  to  promote 
sedition;  nor  can  one  who  utters  slander  or  publishes  a 
libel  shield  himself  behind  the  right  of  free  speech.  State 
V.  Gibson,  189—1212. 

Legislative  Proceedings — Title  of  Statute.    The  title  of  a  statute 

2  must  not  contain  matter  utterly  incongruous  to  the  pro- 
visions of  the  body  of  the  act,  but  need  not  be  an  index  of 
the  act  or  its  details;  and,  no  matter  how  broadly  the 
general  subject  is  expressed  in  the  title,  the  statute  Is 
valid,  unless  it  contains  matter  utterly  incongruous  to  that 
general  subject,  the  purpose  of  the  provision  of  Sec.  29, 
Art.  3,  of  the  state  Constitution,  that  every  act  shall  em- 
brace but  one  subject  and  matters  properly  connected 
therewith,  which  subjects  shall  be  expressed  in  the  title, 
being  to  prevent  surpriises  or  fraud  upon  the  legislature. 
State  V.  Gibson,  189—1212. 

CONTRACTS.  See  Easbmbnts,  2;  Equity,  1;  Evidence,  2, 
11;  Fraud,  2;  Frauds,  Statute  op;  Mechanics'  Liens; 
Mortgages,  2;  Parties;  Principal  and  Agent;  Vendor 
AND  Purchaser. 

Want  of  Mutuality.  An  agreement  relative  to  the  sale  and 
1  purchase  of  a  commodity  at  a  specified  price  and  for  a 
specified  time,  which  leaves  the  purchaser  with  the  option 
to  purchase  much  or  to  purchase  little  or  not  to  purchase 
at  all,  is  void  for  want  of  mutuality,  and  mutuality  is  not 
supplied  by  the  act  of  the  seller  in  complying  with  «ome  of 
the  orders.  So  held  where  the  agreement  was  to  deliver 
such  carload  shipments*  of  coal  "a«  defendant  ivould  want 
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disregard  it,  effaces  all  possible  prejudice  to  t]ie  objecting 
party.    Wiley  v.  Fleck,  180 — 614. 

Bbview — Subsequent  Appeals. 

liaw  of  Case.    The  law  as  declared  on  appeal  must  necessarily 

28  govern  the  retrial  on  the  same  pleadings  and  facts.  Conk- 
lin  V.  City  of  Des  Moines,  189 — ^181. 

Affirmance. 

Afflxmance  Without  Prejudice.     When  it  affirmatively  appears 

29  that  plaintiff,  as  appellant,  has  a  good  ground  for  reversal, 
but  pins  his  faith,  in  his  "brief  points,"  to  an  untenable 
ground,  the  appellate  court  will  affirm,  but  may  do  so 
without  prejudice — with  permission  to  amend  in  the  trial 
court,  or  to  bring  a  new  action.  So  held  where  appellant, 
seeking  to  recover  as  administrator  on  a  non-henevolent 
policy  of  insurance,  on  the  ground  that  the  beneficiary  had 
murdered  the  insured,  contended  for  reversal  on  the  un- 
tenable ground  that  Sec.  3886,  Code  Supp.,  1913,  was  ap- 
plicable, and  demanded  a  reversal,  when  he  should  have 
assigned  the  common-law  rule  as  the  basis  for  his  conten- 
tion.   KascoutaB  v.  Federal  Life  Ins.  Co.,  189 — 889. 

Reversal. 


1 1 


Moot"  Questioiis.  Remanding  a  cause  for  complete  retrial 
30  may  render  an  assignment  of  error  wholly  moot  So  held 
where  the  assignment  was  (1)  excessive  verdict,  (2)  ver- 
dict contrary  to  charge,  (3)  improperly  permitting  the  be- 
lated filing  of  a  claim,  and  (4)  refusal  of  a  continuance. 
Linnemann  v.  KIrchner,  189 — 336. 

APPEABANOE. 

Converting  Special  into  General  Appearance.     An  appearance, 

1    avowedly  for  the  sole  purpose  of  denying  the  jurisdiction 

of  the  court,  and  supported  by  a  showing  that  defendant 

was  a  nonresident  of  the  state,  and  was  served  with  process 

while  attending  court  in  this  state  as  a  witness  in  an  action 
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between  third  parties,  is  not  converted  into  a  general  ap- 
pearance because  defendant  makes  an  additional  showing 
as  to  a  matter  which  does  not  go  to  the  Jurisdiction  of  the 
court, — to  wit,  a  showing  that  an  action  between  the  same 
parties,  involving  the  same  subject-matter,  is  then  pending 
in  the  courts  of  defendant's  residence, — and  prays  for  a 
dismissal  of  the  action  In  this  state  on  all  the  grounds  s^t 
forth  in  the  showing.     Read  v.  Rousch,  189 — 695. 

Special  (?)  or  Qeu&nX  (?)  Apgpearance.  An  appearance  "for  the 
2  sole  purpose  of  attacking  the  jurisdiction  of  the  court"  is 
not  converted  into  a  general  appearance  because  the  de- 
fendant embraced  in  his  application  to  quash  the  service 
a  showing  that  the  attachment  writ  had  been  unlawfully 
Issued.  (Sec.  3541,  Code  Supp.,  1913.)  Dolan  v.  Keppel, 
189—1120. 

AEBITKATION  AND  AWAKD. 

Oral  Agreement  for  Oral  Award.  An  oral  agreement  for  an 
oral  award  is  valid.    Maxson  v.  Cress,  189 — 362. 

ASSAULT  AND  BATTEBT. 

other  Offenses  to  Show  Purpose.  In  a  damage  action  for 
lascivious  assault,  evidence  of  an  unalleged  previous  and 
nonremote  assault  on  plalntift  is  admissible,  as  beating  on 
defendant's  purpose  in  making  the  later  assault,  on  which 
recovery  is  sought.    McKenny  v.  Davis,  189 — 358. 

ASSIGNMENTS. 

Expectancy — Inadequate  Consideration.  An  assignment  by  a 
prospective  heir  of  his  expectancy  (which  was  a  practical 
certainty)  for  14^  per  cent  of  its  then  value,  is  against 
equity  and  good  conscience,  and  voidable.  Richey  v. 
Richey,  189—1300. 

ATTACHMENT.    See  (Dontracts,  4 ;  Mortgages,  1 ;  Vendor 
AND  Purchaser,  9. 
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Failure  to  Note  Bond  on  Appearance  Docket.  Fiailure  to  enter, 
on  the  appearance  docket,  a  notation  of  the  filing  of  an  at- 
tachment bond»  in  no  wise  invalidates  the  attachment. 
(See  Sees.  291,  3557,  3885,  Ck)de,  1897.)  Farmers'  &  Merch. 
Bank  v.  Wells  &  Potter,  189—1312. 

ATTORNEY  AND  CLIENT.    See  Appeal  and  Error,  8,  9; 

New  Trial,  4. 

Oeneral  Authority — Settlements.    General  authority  in  an  attor- 

1  ney  to  defend  the  validity  of  a  tvill  does  not  embrace 
authority  to  consent  to  a  settlement.  The  settlement  being 
a  nullity,  the  decree  entered  thereon  Is  a  nullity.  Nothem 
V.  Vonderharr,  189 — 43. 

Compensation — Trial  of  Cross-Bill  as  "Defense."     An  attorney 

2  who  contracts  to  "defend"  a  defendant  in  divorce  proceed- 
ing, and  to  receive  a  named  sum  in  case  of  "trial,"  and  a 
lesser  sum  in  case  of  settlement  "out  of  court,"  and  who 
later  files  a  cross-bill  for  divorce  on  defendant's  behalf,  is, 
in  view  of  the  evident  intent  of  the  parties,  as  reflected  in 
the  contract  and  circumstances,  held  entitled  to  recover  the 
larger  sum,  when  plaintiff  in  the  divorce  proceedings  vol- 
untarily dismissed  her  action,  and  the  cause  proceeded  to 
trial  on  the  cross-bill,  with  divorce  decree  for  defendant. 
Bryant  v.  Mundorf,  189—882. 

Contract  Compensation  if  Action , Settled  ''Out  of  Court."    An 

3  .  agreement  by  an  attorney  with  a  defendant  in  divorce  pro- 

ceedings to  accept  for  his  services  a  named  sum.  In  case 
of  settlement  "out  of  court,"  has  no  application  to  a  case 
where  defendant  filed  a  cross-bill  for  divorce,  whereupon 
plaintiff  dismissed,  and  the  cross-bill  went  to  successful 
trial  for  defendant.    Bryant  v.  Mundorf,  189 — 882. 

AUTOMOBILBS.      See   Evidrnce,   3;    Insurance,   9,    13; 
Negligence,  9;  Partnership,  2. 

BANKS  AND  BANKING.    See  Taxation,  1,  2.    . 

Conversion  of  Deposit  Certificate.  The  wrongful  act  of  a  bank 
in  retaining  certificates  of  deposit  and  refusing  payment 
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thereon  to  the  owner  amounte  to '  a  conyeraion,  yet  all 
damages  are  satisfied  by  returning  the  certificates  to  the 
owner,  with  interest  thereon  for  the  period  of  wrongful 
detention.    Richmond  v.  First  Nat.  Bank,  189—704.  I 

BASTARDS. 

Ohild  Bom  in  Lawful  Wedlock.  Principle  recognized  that 
children  born  in  lawful  wedlock  are  conclusively  presumed 
to  be  legitimate.     Gilbert  v.  Ruggles,  189--206. 

BOUNDARIES. 

Suddenly  Formed  Biver  Ohannel  as  Boimdary.  A  suddenly 
formed  river  channel  will  not,  by  any  length  of  time,  be- 
come a  boundary  line  by  acquiescence,  in  the  absence  of  a 
showing  that  one  landowner  claimed  ownership  to  such  new 
channel,  and  that  the  other  landowner  expressly  or  im- 
pliedly consented  to  such  claim.  Especially  was  this  true 
when  the  land  of  the  owner  asserting  such  boundary  line 
was  separated  from  the  land  in  controversy  by  the  old 
channel,  title  to  which  was  in  the  state.  Cotter  v.  Kadera. 
189—186. 

BROKERS. 

Reaeons  for  Jlejection  of  Bid.    In  an  action  for  commission,  evi- 

1  dence  by  the  proposed  purchaser,  tending  to  show  that  the 
owner  of  the  property  rejected  his  bid  (which  the  owner 
had  once  authorized),  solely  on  the  ground  that  the*owner 
had  discovered  that  he  could  secure  a  higher  price,  is  com- 
petent, relevant,  an^  material.  Fisher  v.  Skidmore  Land 
Co.,  189—833. 

Walv«r  of  Terms  of  Sale.    A  broker  who  contracts  to  produce  a 

2  purchaser  who  will  (1)  make  a  named  deposit  and  (2)  pay 
a  named  price,  is  entitled  to  recover  his  commission  when 
he  produces  a  purchaser  who  Is  ready,  able,'  and  willing  lo 
pay  the  price,  but  is  unable  to  make  the  deposit,  and  the 
owner,  in  effect,  agrees  to  omit  the  deposit,  but  refuses  to 
sell,  solely  on  the  ground  that  he  must  have  a  higher  price 
Pisherv.  Skidmore  Land  Co.,  189 — 833. 
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Purcbaeer   on   Contract   Temui.      Record    reviewed,    and    held 

3  wholly  insufficient  to  justify  the  court  in  directing  a  ver- 
dict for  plaintiff,  on  the  theory  that  plaintiff  had  procured 
a  purchaser  in  accordance  with  his  contract  with  defendant. 
Shuck  V.  Conway,  189—1159. 

Conunlssion  from  Both  Parties.    A  broker  (other  than  a  mere 

4  middleman  to  bring  two  parties  together)  who  is  the  agent 
of  both  vendor  and  vendee,  may  not  recover  compensation 
of  either  party  unless  it  is  made  to  appear  that,  at  the  time 
of  the  transaction,  toth,  principals  had  full  knowledge  of  the 
broker's  dual  relation.    Bowers  &  King  v.  Roth.  189—1264. 

BUROLABY. 


Allegation  of  "Ownership.*'    A  general  allegation  of  ownership 

1  in  a  named  person  of  burglarized  premises  is  sufficiently 
supported  by  proof  that  the  named  person  was  simply  the 
tenant  of  the  legal  title  holder.  (Sees.  5286,  Code,  ISi^T, 
5289,  Code  Supp.,  1913.)     State  v.  McCray,  189—1239. 

Evidence  to  Sustain  Verdict.    Evidence  held  sufficient  to  sustain 

2  a  verdict  of  guilty.    State  v.  McCray,  189—1239. 

CARRIERS. 

Damage  to  Baggage  Left  on  Depot  Platform.    One  who,  late  in 

1  the  day,  places  his  baggage  on  a  railway  depot  platform, 
preparatory  to  checking  it  for  carriage  on  a  train  leaving 
on  the  following  morning,  is  neither  a  trespasser  nor  a 
mere  licensee,  and  may  recover  damages  to  such  baggage  on 
a  showing  that  such  damage  was  caused  by  the  negligent 
manner  In  which  the  company  maintained  the  premises. 
Reis  V.  Minneapolis  &  St  L.  R.  Co.,  189—988. 

Profits  In  Be  Shipment  to  Wrong  Place.    A  shipper  who  orders 

2  a  carrier  to  divert  a  pending  shipment  from  the  original 
point  of  destination  to  a  new  point  of  destination,  in  order 
to  avoid  a  low  market  at  said  original  point,  and  to  enable 
the  shipper  to  put  the  goods  in  "short-held  storage"  at 
said  new  point,  may  not,  in  case  his  orders  are  not  com- 
plied with,  recover  the  profits  which  he  would  have  made 
at  some  time  in  the  future,  had  his  orders  been  complied 
with,  and  had  he  put  the  goods  in  storage  at  the  new  point 
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of  destination.    Keota  Prod.  Co.  r.  Chicago,  R.  I.  &  P.  R. 
Co.,  18»— 1284. 

Interstate  Commerce— Diamantling  and  Beconstructing  Equip- 
3  ment.  A  workman,  even  though  employed  by  an  Interstate 
common  carrier,  is  not  engaged  in  interstate  commerce 
while  employed  in  dismantling  and  reconstructing  a  room 
or  station  and  the  electrical  equipment  therein,  when  the 
room  and  equipment  are  not  employed  during  the  period 
of  said  work  as  an  instrument  of  commerce.  This  Is  true 
even  though  said  work  is  being  done  with  the  purpose  in 
view  of  using  the  reconstructed  room  and  equipment,  im- 
mediately on  the  completion  thereof,  as  an  instrument  of 
commerce.    Wright  v.  Interurban  R.  Co.,  189 — 1315. 

CERTIORARI. 

Judgment  as  Adjudication.    A  judgment,  on  certiorari,  that  a 

1  default  had  been  set  aside  in  an  improper  manner — without 
application  or  hearing — is  no  impediment  to  the  setting 
aside  of  such  default  In  a  proper  manner.  Western  F.  ,& 
C.  Co.  V.  McF&rland,  189 — 717. 

Refusal  to  Grant  Change  of  Venue.    Certiorari  will  lie  to  review 

2  the  refusal  of  the  trial  court  to  grant  a  change  of  venue 
to  the  county  of  defendant's  residence  on  the  ground  of 
fraud  in  the  inception  of  the  contract  sued  on,  proper  an- 
swer and  bond  having  been  filed,  as  provided  by  law.  Ap- 
peal in  such  case  after  trial  in  the  wrong  county  affords  no 
adequate  remedy.    State  v.  District  Court,  189 — 1167. 

Scope  of  Writ  and  Evldenoe  Receivable.    On  certiorari  to  review 

3  the  action  of  a  civil  service  commission  in  affirming  the 
discharge  of  an  officer  subject  to  its  jurisdiction,  no  evi- 
dence is  receivable  unless  it  bears  on  the  one  narrow  issue 
whether  the  commission  acted  illegally,  or  beyond  its  juris- 
diction. It  follows  that  the  accused  officer  may  not  with- 
hold his  exculpatory  evidence  from  the  commission  and 
introduce  it  for  the  first  time  on  hearing  on  certiorari. 
Fronsdahl  v.  Civil  Serv.  Com.,  189—1344. 

OONSPIRAOY. 

Adultery.    An  agreement  to  commit  an  offense  which  can  only 


1384  Indbx-Diobst,  Vol.  189. 

C0N8PIIUCY  Continued  to  Coktract« 

be  committed  by  the  concerted  action  o£  two  persons,  i.  e., 
adultery,  does  not  constitute  an  indictable  conspiracy. 
State  V.  Law.  189—910. 

CONSTITUTIONAL  LAW. 

Personal,    Civil,    and    Political    Biffht»— Freedom    of    Speech. 

1  Ch.  372,  37  G.  A.,  against  inciting,  abetting,  promoting,  and 
encouraging  hostility  and  opposition  to  the  government  or 
the  state  and  nation,  does  not  violate  Sec.  7,  Art.  1,  of  the 
state  Constitution,  guaranteeing  freedom  of  speech,  as  the 
right  of  free  speech  does  not  include  the  right  to  promote 
sedition;  nor  can  one  who  utters  slander  or  publishes  a 
libel  shield  himself  behind  the  right  of  free  speech.  State 
V.  Gibson,  189—1212. 

I«egi8lative  Proceedings — ^Title  of  Statute.    The  title  of  a  statute 

2  must  not  contain  matter  utterly  incongruous  to  the  pro-  ' 
visions  of  the  body  of  the  act,  but  need  not  be  an  index  of 

the  act  or  its  details;  and,  no  matter  how  broadly  the 
general  subject  is  expressed  in  the  title,  the  statute  is 
valid,  unless  it  contains  matter  utterly  incongruous  to  that 
general  subject,  the  purpose  of  the  provision  of  Sec.  29, 
Art.  3,  of  the  state  Constitution,  that  every  act  shall  em- 
brace but  one  subject  and  matters  properly  connected 
therewith,  which  subjects  shall  be  expressed  in  the  title, 
being  to  prevent  surprises  or  fraud  upon  the  legislature. 
State  V.  Gibson,  189—1212. 

OONTRAOTS.  See  Easbmbnts,  2;  Equity^  1;  Evidbncb,  2, 
11;  Fraud,  2;  Frauds,  Statuth  op;  Mbchanics'  Libns; 
Mortgages,  2;  Parties;  Principal  and  Agent;  Vendor  I 

AND  Purchaser. 

Want  of  Mutuality.  An  agreement  relative  to  the  sale  and 
1  purchase  of  a  commodity  at  a  specified  price  and  for  a 
specified  time,  which  leaves  the  purchaser  with  the  option 
to  purchase  much  or  to  purchase  little  or  not  to  purchase 
at  all,  is  void  for  want  of  mutuality,  and  mutuality  is  not 
supplied  by  the  act  of  the  seller  in  complying  with  sorne  of  | 

the  orders.  So  held  where  the  agreement  was  to  deliver 
such  carload  shipments*  of  coal  "a«  defendant  would  tcant 


IxDEx-DiGBST,  Vol.  189.  1385 


Contracts  Continued 


to  purcTiase  from  plaintiff.*'    Wickham  A  Burton  v.  Fjarmers 
Lbr.  Co.,  189—1183. 

Consideration — Assnmption  of  Obligation  by  XJninterestod  Party. 

2  Inducing  one  to  render  services  and  incur  expense  on  a 
subject-matter  as  to  which  the  promisor  has  no  personal 
interest,  furnishes  adequate  consideration  for  a  promise  to 
pay  for  such  services  and  expense.  Blair  v.  Pitch.  189 — 
1307. 

BxUrtlng  Matured  Debt  as  Ck>nsidflration.    An  existing,  matured 

3  claim  will  not,  of  itself,  furnish  a  consideration  for  an  oral 
promise  to  pay  such  claim  at  a  future  date.  Mortenson  v. 
Knudson,  189—379. 

Public  Policy— Property  In  Custodia  Legls.     It  is  not  violative 

4  of  public  policy  for  the  president  of  a  corporation  which 
has  levied  on  a  restaurant  stock  and  fixtures  to  contract, 
without  the  authority  of  the  court,  with  an  employee -of  the 
restaurant  owner  (and  while  the  sheriff  is  holding  the 
property)  to  operate  the  restaurant  and  preserve  it  as  a 
going  concern,  it  appearing  that  the  sheriff  was  not  to 
receive  any  compensation  under  said  contract,  that  all 
parties  impliedly  consented  thereto,  and  that  the  property 
was  properly  preserved.     Blair  v.  Fitch,  189 — 1307. 

Construction  and  Operation — ^Recovery.     The  common-law   rule 

5  that  there  could  be  no  recovery  on  a  written  contract  with- 
out a  showing  that  it  had  been  strictly  performed  has  been 
modified  in  this  state,  and  there  can  be  a  recovery  where 
the  other  contracting  party  has  been  benefited,  and  there 
has  been  substantial  performance,  and  the  omissions  are 
inadvertent  or  unintentional,  and  deductions  can  be  made 
from  the  contract  price  for  the  deviations.  Stratmeyer  v. 
Hoyt,  189—86. 

Performance  or  Breach — ^Evidence.     Evidence  reviewed,  in  an 

6  action  on  a  written  contract  for  the  furnishing  of  a  monu- 
ment, and  held  sufficient  to  go  to  the  jury  on  the  question 
of  substantial  performance  of  the  contract  on  the  part  of 
the  seller.    Stratmeyer  v.  Hoyt,  189 — 85. 
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CORPORATIONS.    See  Bbcbivbrs,  3^  4. 

Ownership  of  Stock  Diyidends  Under  Agreement  to  Besell.    A 

1  holder. of  corporate  shares  of  stock  who  has  purchased  them 
under  an  agreement  that  iie  shall  receive  "all  dividends" 
thereon  during  his  lifetime,  but  that  the  seller  may  re- 
purchase after  the  death  of  such  holder,  is  the  absolute 
owner  of  stock  dividends  declared  and  issued  on  said  stock 
during  the  lifetime  of  the  said  holder,  when  such  stock 
dividends  represent  income  or  earnings  of  the  company, 
and  not  the  natural  growth  or  increase  in  value  of  its 
permanent  property.    Sexton  r.  Perclval  Co.,  189 — 586. 

Dividends — Presumption.    Stock  dividends  are  presumed  to  rep- 

2  resent  earnings.  Corporate  records  reviewed,  and  held  not 
to  overcome  the  presumption.    Sexton  v.  Perclval  Co.,  189 — 

5se. 

Nature  of  Earnings.     Earhings  of  a  corporation  remain  such 
3 '  until  the  intent  to  make  them  a  part  of  the  permanent 
property  of  the  corporation  is  in  some  way  manifested. 
Sexton  V.  Perclval  Co.,  189 — 586. 

Dual  Way  of  Distributing  Eaminga    Earnings  may  be  divided 

4  in  two  ways:  (1)  By  declaring  and  paying  a  cash  div- 
idend; or  (2)  by  declaring  and  issuing  a  stock  dividend. 
Sexton  V.  Perclval  Co.,  189 — ^586. 

Purchase  of  Stock  as  "Loanr"     A  purchase  of  preferred  stock 

5  may,  in  view  of  the  subscription  contract  and  articles  of 
incorporation,  constitute  a  'loan"  to  the  corporation,  with 
consequent  right  on  the  part  of  the  certificate  holder  to 
surrender  the  certificate  and  recover  the  amount  thereof 
as  a  general  creditor.  Allen  v.  Northwestern  Mfg.  Co.,  189 — 
731. 

Retiring  Stock  Prior  to  Paying  Ctonoral  Creditors.    A  corporation 

6  which  has  lawfully  issued  its  preferred  stock  under  agree- 
ment to  repay  the  sum  paid  for  the  stock  at  a  named  time, 
on  surrender  of  the  certificate,  may  not  avoid  Its  obligation 
under  the  plea  that  to  enforce  the  obligation  would,  in 
effects  compel  tbe  company  to  retire  said  stock  prior  to 
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the  payment  of  its  general  creditors.     (Sec.  1621,   Code, 
1897.)     AUen  v.  Northwestern  Mfg.  Co.,  189—731. 

Transfer  of  Sharee— Becovery  Becaiue  of  Unanticipated  Event. 

7  He  who  buys  corporate  shares  of  stock,  and  pays  a  sum 
therefor  which  includes  the  then  owner's  estimated  interest 
in  the  corporation's  undivided  surplus,  may  not  recover  of 
the  seller  such  estimated  interest  because,  subsequent  to 
the  sale,  the  Federal  government  enacted  a  retroactive  tax 
law,  under  which  the  corporation  was  compelled  to  pay  a 
retroactive  tax  which  wholly  dissipated  the  corporation's 
undivided  surplus.  Overland  S.  C.  Co.  v.  Clemens,  189 — 
1293. 

Transfer  of  Shares— BCistake  of  Law  and  Fact.    A  plea  of  mis- 

8  take  of  law  and  fact  may  not  be  based  on  unanticipated 
matters,  occurring  subsequent  to  the  transaction  in  ques- 
tion. So  held  in  the  transfer  of  corporate  stock.  Overland 
S.  C.  Co.  V.  Clemens,  189—1293. 

Becoyery  of  Dividend  Because  of  Unanticipated  Event.    A  cor- 

9  porate  dividend,  duly  declared  and  distributed,  is  not  ren- 
dered illegal  by  the  fact  that,^  subsequent  to  the  declaration 
and  distribution  of  the  dividend,  the  Federal  government 
unexpectedly  enacted  a  retroactive  tax  law,  under  which 
the  corporation  was  compelled  to  pay  (generally,  and  not 
out  of  any  particular  fund)  a  tax  on  its  income  for  a  part 
of  its  fiscal  year  in  which  the  income  accumulated  on  which 
the  dividend- was  declared.  It  follows  that  the  corporation 
may  not,  after  paying  said  tax,  recover  any  part  of  said 
dividend  from  the  stockholder,  on  the  theory  that  the 
declared  dividend  was  excessive  in  view  of  subsequent 
events.    Overland  S.  C.  Co.  v.  Clemens,  189 — 1293. 

Bight   of   Foreign    Cbrporation.      Principle    reaffirmed    that    a 

10  foreign  insurance  corporation  may  not  transact  business  in 
this  state  unless  with  the  consent  of  the  state,  and  unless 
compliance  is  had  with  the  laws  of  this  state.  Dixon  v. 
Northwestern  Nat.  L.  Ins.  Co.,  1§9 — 1268. 

■1. 
Foreign  Corporations — "Doing  Business  in  this  State. '*     The 

11  act  of  a  foreign  corporation  in  soliciting  insurance  in  this 
state,  of  a  citizen  of  this  state,  and  delivering  the  policy 
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In  this  state,  constitutes  a  *'doing  (of)  business  in  this 
state."  (Sees.  1741,  1819,  Code,  1897.)  Dixon  v.  North- 
western Nat  L*.  Ins.  Co.,  189 — ^1268. 

OOUBTS. 

Li 

Modification  of  Correct  Becord.  No  power  exists  in  a  court  of 
equity  to  disturb  or  In  any  wise  modify  an  absolutely 
correct  Judicial  record.  So  held  where  a  party,  years  after 
he  had  been  convicted  of  crime,  applied  for  an  order  ex- 
punging from  admittedly  correct  record  shorthand  notes, 
a  paragraph  of  testimony  alleged  by  him  to  be  false  and 
perjured.     Coppock  v.  Reed,  189 — 581. 

OBIMINAL  LAW.    See  Husband  and  Wife,  3. 

f 

Bbspoksibility  for  Grime. 

Presumed  Coercion  of  Wife.    Whether  a  wife  will  be  shielded 

1  from  responsibility  for  murder  by  the  presumption  that 
she  acts,  while  in  the  presence  of  her  husband,  under  his 
coercion,  quaere.    Stat^  v.  Reynolds,  189 — 1038. 

Parties  to  Offense. 

Preconcerted  Action  Rendering  Party  Accomplice.     When  two 

2  persons,  by  previous  agreement,  voluntarily  go  to  the  room 
of  a  third  person  for  the  purpose  of  having  said  third 
person  commit  the  crime  of  sodomy  on  each  of  th0ir  per- 
sons, with  the  mutual  expectation  of  receiving  money  from 
said  third  person  for  said  offenses,  and  said  crimes  are 
consummated  as  contemplated,  each  of  said  persons  is  an 
accomplice  in  the  crime  committed  by  the  other.  State  v. 
Farris,   189—505. 

EVTDENCB. 

Failure  to  Call  All  Witnesses.    The  State  is  not  bound,  on  the 

3  trial  of  a  criminal,  to  call  every  attainable  witness;  neftber 
is  the  accused  entitled  to  an  instruction  that  the  failure 
to  call  an  attainable  grand-Jury  witness  creates  a  presump- 
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tlon  that  the  testimony  of  such  omitted  witness  would  be 
adverse  to  the  State.  Especially  is  this  true  when  other 
witnesses  testify  to  every  fact  immediately  attending  the 
commission  of  an  offense  whidi  the  omitted  witness  could 
testify  to.    State  v.  Christ,  189 — 474. 

AdmlssloiiB  as  Substantive  Evidence.    An  admission  by  the  de- 

4  fendant  of  a  fact  tending  to  show  guilt  is  admissible  as 
substantive  evidence  of  the  fact,  though  not  amounting  to 
a  confession.    State  v.  Long,  189 — 512. 

Financial  Ability  to  Aid  Ooveznm«nt.     In  a  prosecution  for  in- 

5  citing  and  encouraging  hostility  to  the  government,  the 
matter  of  defendant's  ownership  of  land  was  purely  col- 
lateral, and  could  be  proved  by  parol  evidence,  for  the 
purpose  of  showing  his  ability  to  financially  aid  the  govern- 
ment, the  Red  Cross,  and  other  organizations.  State  v. 
Gibson,  189—1212. 

Omission  of  Immaterial  Matter.     In  a  prosecution  for  inciting 

6  and  encouraging  hostility  to  the  government,  omission  of 
evidence  as  to  statements  pertaining  to  religious  matters* 
written  by  defendant  on  the  back  of  checks,  held  immate- 
rial and  harmless.    State  v.  Gibson,  189 — 1212. 

Trial. 

fiCisconduct  in  Argument.    The  appellate  court  will  n6t  declare 

7  prejudicial  a  statement  by  the  prosecutor  In  argument  that 
defendant  is  "guilty  as  hell,"  when  It  appears  that  such 
claim  of  prejudice  has  been  overruled'  by  the  trial  court. 
State  V.  Christ,  189—474. 

Suggesting  Conviction  on  Former  Trial.    It  is  not  error  for  the 

8  court  to  say  to  the  Jury  "that,  l>y  reason  of  a  former  trial, 
the  defendant  cannot  be  convicted  of  murder  in  the  first 
degree."  Such  expression  does  not,  in  effect,  tell  the  jury 
that  the  defendant  has  already  been  convicted  of  second- 
degree  murder.     State  v.  Christ,  189—474. 

Curing  Error  by  Striking  Testimony  and  by  Instructions.    Error, 
•  9     if  any,  in  receiving  testimony  "is  cured  by  strilcing  it  from 
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the  record,  aod  by  pointed   instructions   to   disregard   it. 
Stat©  V.  Christ,  189—474. 

Inexplicit  but  Oorrect  Instructions.    Instructions  inexplicit,  but 

10  correct  so  far  as  they  go,  are  sufficient,  in  the  absence  of 
a  request  for  more  explicit  ones.    State  v.  Christ,  189 — 474. 

Completing  Trial  with  Substituted  Judge.    The  trial  of  a  felony 

11  which  is  interrupted  by  the  sickness  of  the  trial  judge  may 
validly  proceed  to  a  final  determination  before  another 
Judge  of  the  same  court  who  familiarizes  himself  with  the 
record,  when  the  accused  (1)  afiks  no  continuance,  (2)  does 
npt  ask  for  the  recall  of  the  witnesses  already  examined, 
and  (3)  fully  consents  through  his  counsel  that  the  trial 
shall  so  proceed.     State  v.  McCray,   189 — 1239. 

Appeal  and  Error. 

Harmless  Error.    An  Instruction  correctly  stating  that  defendant 

12  admitted  the  possession  of  the  property  in  question  on  a 
Sunday  and  Monday  is  not  rendered  prejudicially  erroneous 
by  giving  to  said  days  an  incorrect  date.  State  v.  Rebbeke, 
189—614. 

Inaccurate  In8truction&    An  inaccurate  instruction  will  not  con- 

13  stitute  prejudicial  error,  when  the  record  and  Instructions 
as  a  whole  demonstrate  that  the  jury  could  not  have  been 
misled.  So  held  where  the  court,  in  instructing  as  to  two 
facts,  either  of  which  constituted  a  complete  defense,  joined 
the  clauses  by  the  conjunctive  "and,"  instead  of  the  dis- 
junctive "or."    State  r.  Rebbeke,  189—514, 

Setting  Verdict  Aside.    A  verdict  on  conflicting  evidence  must 

14  stand,  unless  it  clearly  appears  that  such  verdict  is  con- 
trary to  the  weight  of  the  evidence.  So  held  on  the  issue 
of  agency  in  an  embezzlement  charge.  State  v.  .Wilson, 
189—1057. 

Constitutionality  of  Statute.    While,  in  a  civil  case,  the  consti- 

15  tutionality  of  a  statute  may  not  be  raised  for  the  first  time 
in  the  appellate  court,  in  a  criminal  action  the  defendant 
is  entitled  to  be  heard   on  appeal   on  his  claim  that  the 
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statute  under  which  he  was  prosecuted  Is  in  violation  of 
the  Constitution,  even  though  such  objection  is  raised  for 
•     the  first  time  on  the  appeal.    State  v.  Gibson,  189 — 1212. 

Substaaitial  Evldeiice  In  Support  of  Verdict.     Where  there  is 
16    substantial  evidence  in  support  of  the  allegations  of  the 
indictment,  the  Supreme  Court,  on  appeal,  will  not  disturb 
a  verdict  of  conviction.     State  v.  Gibson,  189—1212. 

DAMAGES.    See  Ybndor  and  Purchasbr,  11,  13. 

Unquestioned  Trial  Theory.    A  trial  theory  of  damage  to  which 

1  no  objections  were  in  any  wise  Interposed  in  the  trial  court 
will  not  be  reviewed  on  appeal.  Burgess  v.  Bremer  County, 
189—168. 

Speculation  and  Conjecture.    Evidence  reviewed,  and  held  not 

2  80  speculative  and  uncertain  as  not  to  furnish  fair  basis  to 
the  jury  to  estimate  the  damages  done  by  defendant's  tres- 
passing hogs,  even  though  plaintifTs  hogs  were  also  in  the 
same  field.    Goslar  v.  Reed,  189 — 1198. 

DEATH. 

PreMiniptlon  ttom  Seren  Tears'  Absence.  No  pikrticular  stand- 
ard of  "search  or  inquinr''  exists  In  this  state  in  order  to 
generate  a  presumption  of  death  by  reason  of  a  person's 
unexplained  absence  for  seven  years.  A  showing  of  such 
absence  usually  presents  a  jury  question.  Haines  v.  Modern 
Woodmen,  189 — 651. 

DEEDS.    See  Fraud,  1,  3. 

Undue  InJluence — ^Performance  of  I«egal  OMlgaMon.     Undue  in- 

1  fiuence  becomes  quite  immaterial  when  it  is  made  to  appear 
that  the  alleged  victim  of  such  influence  did  nothing  more 
nor  less  than  he  was  under  legal  obligation  to  do.  Gilbert  v. 
Ruggles,  189 — 206. 

Undue  Influence— Glf^  to  Illegitimate  Ohild.    Grantor's  deed  of 

2  gift  to  his  illegitimate  minor  child,  nothing  eUe  appearing, 
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may  be  justified  on  the  legal  basis  that  grantor  was  simply 
discharging  a  legal  obligation.    Gilbert  v.  Roggles,  189—206. 

Undue  Influence.    Evidence  held  insuflicient  to  show  that  a  deed 

3  from  mother  to  son  was  obtained  by  undue  influence.  Saun- 
dry  V.  Saundry,  189 — 443. 

Quitclaim  of  Easement — ^Fraud.     A  quitclaim  of  a  private  way 

4  passes,  at  best,  but  an  easement.  Evidence  held  wholly 
insuflicient  to  show  fraud  in  obtaining  such  a  conveyance. 
Blazek  v,  Telecky,  189—542. 

I>eed  to  Wife  with  Consideration  Paid  by  Husband— Presun4ition. 

5  A  deed  made  to  a  wife  at  the  instance  of  her  husband,  who 
furnished  the  consideration,  creates  a  presumption  of  gift 
to  the  wife;  and  such  presumption,  after  the  death  of  the 
parties,  can  be  overthrown  only  by  evidence  which  Is  clear, 
satisfactory,  and  convincing.  Evidence  reviewed,  and  held 
insufficient.     Wright  v.  Wright,  189—921. 

Assumption  of  Unpaid  Special  Assessments.    One  who  has  given 

6  a  tenant  the  option  to  purchase  the  leased  premises  at  a 
specified  time  during  the  term  of  the  lease,  is  under  no 
obligation,  on  the  exercise  of  the  option,  to  pay  special  as- 
sessments for  improvements  which  were  not  within  the 
contemplation  of  the  parties  when  the  opti<m  was  granted. 
Nelson  v.  Robinson,  189 — 1076. 

DESCENT  AMD  DISTRIBUTION. 

Right  of  Heir— -Release  of  Inherltaace.    Evidence  reviewed,  and 

1  held  that  a  release  by  an  heir  "of  all  claims  against  him 
[intestate]  or  his  estate"  was  not  intended  by  either  party 
to  release  the  heir's  right  of  inheritance.  Patter8<m  v. 
Carr,  189 — 69. 

Ownership  of  Olalmr— Evidence.     Evidence  held  insufficient  to 

2  show  that  a  claim  did  not  pass  to  the  surviving  husband 
and  heirs.    Mortenson  v.  Knudson,  189 — 379. 

Distributive  Share — Svldence.    Evidence  held  to  show  that,  in 

3  the  division  of  an  estate,  the  widow  took  certain  real  estate 
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as  part  of  her.  distributive  share.     Schleuter  ▼.  Reinking, 
189—452. 

DISMISSAL  AND  NONSUIT. 

• 

Belated  Filing  of  Petition— Waiver.  Defendant's  right  to  have 
an  action  dismisBed  because  the  petition  is  not  filed  on  or 
before  the  time  stated  in  the  notice  of  suit,  is  in  no  wise 
waived  by  the  fact  that  defendant,  in  attempting  to  make 
a  special  appearance,  made  a  general  appearance,  by  plead- 
ing to  matters  which  did  not  go  to  the  jurisdiction  of  the 
court.     (Sec.  3515,  Code,  1897.)     Read  v.  Rousch,  189—695. 

DIVORCE.    See  Attorney  and  Client,  2,  3;  Pleading,  8. 
Obounds. 

False  Oharges  of  Infidelity.    False  charges  of  infidelity  made  in 

1  a  pleading  constitute  cruel  and  inhuman  treatment,  es- 
pecially when  aided  by  oft  repeated,  vile,  and  abusive  lan- 
guage.    Anderson  v.  Anderson,  189 — 96. 

Dissipated  Habits  Contributed  to  by  Plaintiff.    Dissipated  habits 

2  of  a  wife,  with  consequent  demoralisation  of  the  domestic 
relation,  will  not  be  denominated  cruel  and  Inhuman  treat- 
ment, when  it  appears  that  the  husband's  conduct  and 
method  of  living  have  distinctly  contributed  thereto.  Frith 
V.  Frith,  189—201. 

Untme  but  Justifiable  Accusations.    Accusations  of  misconduct 

3  which  are  untrue  in  fact,  but  made  in  good  faith  and  in  the 
reasonable  belief  of  their  truth,  are  not  grounds  for  di- 
vorce, even  though  accompanied  by  a  measure  of  abuse 
and  threats  prompted  by  such  justifiable  belief.  Veeder  v. 
Veeder,  189—912. 

Bad  Faith  in  Oonsummating  Marriage — Effect.     Entering  into 

4  the  marriage  relation  in  bad  faith,  and  with  ulterior  mo- 
tives, may  present  a  very  persuasive  reason  why  such  per- 
son should  be  denied  a  decree  of  divorce.  Veeder  v.  Veeder, 
18^—912. 

Bad  Faith  of  Wife  as  Ghrounds.    One  party  to  a  marriage  may 

5  not  have  a  divorce  on  the  sole  ground  that  the  other  party 
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entered  into  the  relation  In  bad  faith,  and  with  ulterior 
purpose  of  obtaining  the  property  of  the  applicant  for 
divorce.    Veeder  v.  Veeder,  189 — 912. 

Evidence. 

Impofisibllity  of  Obtaining  Corroboration.    Corroboration  of  the 

6  truth  of  the  assigned  ground  for  divorce  must  be  produced, 
even  though,  from  the  very  nature  of  the  wrongful  act,  It 
may  be  practically  impossible  to  obtain  such  corroboration. 
So  held  as  to  a  charge  of  excessive  sexual  indulgence. 
Veeder  v.  Veeder,  189—912. 

Nonproof  of  Loss  of  Health.    Proving  grounds  for  divorce  with- 

7  out  proving  that  health  or  life  has  been  endangered  thereby, 
presents  a  total  failure  of  proof.  Veeder  v.  Veeder,  189 — 
912. 

Judgment  or  Decree. 

Besidence — Avoiding  Decree  for  Fraud.     A  decree  of  divorce 

8  which  specifically  finds  that  petitioner  was  a  bona-fide  res- 
ident of  the  county  in  which  the  action  was  pending  (de- 
fendant being  a  resident  of  this  state)  may  not  be  im- 
peached by  the  naked  showing  that  petitioner,  shortly  after 
the  decree  was  entered,  took  up  her  residence  in  another 
state.    Holmes  v.  Holmes,  189 — 256. 

Modification  of  Contractual  Decree.    A  contractual  decree  (based 

9  upon  a  contract  entered  into  prior  to  the  decree  of  divorce) 
wherein  defendant  was  charged  generally  with  the  obliga- 
tion to  defray  the  expense  attending  the  education  of  his 
children  after  they  should  attain  their  majority,  may.  on 
defendant's  subsequent  default,  be  so  modified  as  to  fix 
and  determine  the  specific  amounts  which  defendant  shall 
pay  for  said  purpose.     Dunham  v.  Dunham,  189 — 802. 

Contractual  Decree  in  re  "Extraordinary"   Expense — Attorney 

10    Fees.    In  an  action  to  enforce  a  contractual  decree,  in  so  far 

as  such  decree  was  for  the  benefit  of  minors,  held  that  the 

court  might  make  a  reasonable  allowance  of  attorney  fees 

in  favor  of  the  minors.    Dunham  v.  Dunham,  189 — 802. 


Indbx-Diobst,  Vol.  189.  1895 


DivoBCS  Continued 


Unautliorisad  Annulmftnt.    The  diBtrict  court  has  no  Jurisdiction 

11  to  set  aside  a  decree  of  divorce  for  fraud  in  its  procure- 
ment, at  a  term  subsequent  to  the  entry  of  the  decree,  and 
on  the  hearing  of  an  application  confined  solely  to  a  prayer 
for  modification  of  the  alimony  provision;  and  especially 
is  this  true  where,  in  the  meantime,  both  parties  have  re- 
married.    Delbridge  v.  Delbridge,  189—1116. 

Alimony. 

DiTlsion  of  Property.     E^ridence  reviewed,  and  held  to  require 

12  a  decree  equally  dividing  the  real  estate  of  the  parties. 
Anderson  v.  Anderson,  189 — 95. 

Wife  Iiiable  for  Temporary  Alimony  and  Buit  Money.    A  wife, 

13  plaintiff  in  a  divorce  action,  may,  on  a  proper  showing,  be 
compelled  to  pay  temporary  alimony  and  suit  money  to 
an  impecunious  husband.    Ldndsay  v.  Ldndsay,  189 — 326. 

Insufficient  Temporary  Alimony.     In  the  absence  of  a  definite 

14  showing  of  inadequacy  in  the  allowance  of  temporary  ali- 
mony, the  appellate  court  will  decline  to  interfere,  and 
will  leave  the  matter  for  adjustment  on  final  hearing  on 
the  merits.    Lindsay  v.  Lindsay,  189 — 326. 

Custody  and  Support  of  Ohildrbn. 

Support  of  Children.    A  fair  and  Just  contract,  carried  into  the 

15  decree  of  divorce,  and  providing  for  the  support  of  the 
children  of  the  parties  by  one  of  the  parties,  may  be 
enforced.    Dunham  v.  Dunham,  189 — 802. 

Ck>ntractual   Decree   in    re    Support   of   Children — Enforcement. 

16  When  one  parent  is,  by  the  decree  of  divorce,  obligated 
to  provide  for  the  support  and  education  of  a  child,  in 
accordance  with  a  fair  and  just  contract  which  is  carried 
into  the  decree,  and  refuses  to  carry  out  such  obligation, 
the  other  party  to  the  proceeding  may  recover  of  the  de- 
faulting party  sums  necessarily  expended  in  supporting  and 
educating  the  child.    Dunham  v.  Dunham,  189 — 802. 
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DOBUGILE.    See  Divorce,  8 ;  Officers. 

Insufficient  Besldence.  Evidence  tending  to  show  residence  in 
this  state  held  to  be  overcome  by  counter  evidence  of  the 
taking  up  of  a  homestead  in  another  state,  and  of  long 
continued  absence  from  this  state.  Dolan  v.  Keppel,  189 — 
1120. 

DRAINS.    See  Waters  and  Watercourses. 

Maximum  Flood  Conditions  as  Bearing  on  Assessment.    Substan* 

1  tial  benefits  may  be  assessed  when  it  appears  that  the 
improvement  in  question  will  afford  substantial  relief  from 
normal  flood  conditions,  even  though  it  is  made  to  appear 
that  the  improvement  will  not  afford  complete  relief  from 
maximum — extraordinary — flood  conditions.  Record  re- 
viewed in  detail,  and  held  that  the  assessment  against  a 
railway  right  of  way,  as  fixed  by  the  board  of  supervisors, 
was  excessive,  and  that,  as  reduced  by  the  court,  it  repre- 
sented a  fair  proportional  part  of  the  total  cost.  Inter- 
Urban  R.  Co.  V.  Board  of  Supervisors,  189 — 35. 

Substantial  Benefits  and  Moderate  Costs.    An  order  establishing 

2  a  drainage  district  will  not  be  reversed,  when  it  is  made 
to  appear  that  the  improvement  will  result  (1)  in  sub- 
stantial benefits,  (2)  at  comparatively  moderate  cost.  Hix- 
son  V.  Boards  of  Supervisors,  189 — 244. 

Appeal — ^Delay — ^Effect.     The  reluctance  of  the  appellate  court 

3  to  interfere  with  orders  establishing  drainage  improvements 
will,  it  is  impliedly  suggested,  be  increased  in  the  same 
ratio  that  there  is  delay  in  prosecuting  the  appeal.  Hixson 
V.  Boards  of  Supervisors,  189 — 244. 

EASEMENTS.    See  Deeds,  4;  Frauds,  Statute  of,  8. 

Naked  Use.    Kakcd  use  of  land  as  a  road,  with  the  consent  of 

1  the  owner,  howsoever  long  continued,  will  not  ripen  into 
an  easement.    Austin  v.  Baxter,  189 — 138. 

Kaked  License  and  Contract  Therefor  Distinguished.     A  naked 

2  license,    without    consideration    therefor,    is    revocable    at 
(  pleasure.     A  contract  for  an  easement  on  a  consideration 
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paid  In  advaace  is  not  so  revocable.    Cusack  Co.  v.  Myers, 
189—190. 

ELECTION  OF  REMEDIES. 

Single  Contract.  The  doctrine  of  election  of  remedies  has  no 
application  to  an  action  wherein  plaintiff  rests  his  right  of 
recovery  on  a  single  contract,  even  though  his  testimony 
is  conflicting  as  to  when  and  where  the  contract  was  made. 
Linnemann  v.  Kirchner,  189 — 336. 

ELECTIONS.     See  Municipal  Corporations,  5-8. 

ELECTRICITY.    See  Pleading,  11. 

Insulation  of  Wires  at  Dangerous  Places.  An  electric  power 
transmission  company  is  under  a  duty  to  properly  insulate 
its  wires  at  all  points  where  it  may  reasonably  anticipate 
the  lawful  presence  of  people,  e.  g.,  along  and  near  the 
trees  of  another,  close  to  which  trees  the  lines  run.  Graves 
V.  Interstate  Power  Co.,  189—227. 

EMBEZZLEMENT. 

Tender  as  Barring  Prosecution.     One  charged  with  embezzle- 

1  ment  may  not  bar  prosecution  by  making  a  tender  after  in- 
dictment.   State  V.  Wilson,  189—1057. 

Svidence  of  Other  Offenses.    On  the  trial  of  an  indictment  for 

2  embezzlement,  evidence  of  other  acts  of  embezzlement  by 
the  accused  may  properly  be  received  for  the  sole  purpose  of 
throwing  light  on  the  motive  and  intent  of  the  accused  in 
the  transaction  on  trial.     State  v.  Wilson,  189 — ^1057. 

EMINENT  DOMAIN. 

Answer  on  Appeal.    No  answer  is  necessary  on  appeal  from  an 

1  award  of  damages  in  eminent  domain  proceedings.  Burgess 
V.  Bremer  County,  189 — 168. 

Bight  to  Oondemn  Private  Way.    A  landowner  who  has.  or  may 

2  obtain^  a  vested  interest  in  a  private  way  which  will  afford 
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him  reasonable  opportunity  to  pass  to  and  from  his  land, 
and  enable  him  to  reach  a  public  way,  may  not  condemn  a 
private  way  over  the  land  of  another.  (Sec.  2028,  Code 
Supp.,  1913.)  Strawberry  Point  D.  F.  Soc.  v.  Ball,  189— 
605. 

Access  to  Premises.     Evidence  held  to  show  that  the  building 

3  of  a  viaduct  had,  in  some  degree,  interfered  with  access  to 
adjoining  property,  and  therefore  that  a  Jury  question  on 
the  issue  of  damages  was  presented.  Wulke  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  189—722. 

Authorized  Improvement.    Statutory  authority  to  a  railway  cor- 

4  poration  to  construct  a  viaduct  over  its  tracks,  does  not 
absolve  the  corporation  from  the  duty  to  pay  resulting 
damages  to  abutting  property.  (See  Sec.  2017,  Code  Supp., 
1913.)     Wulke  V.  Chicago,  M.  ft  St.  P.  R.  Co.,  189—722. 

EQUITY. 

Doing  Equity — ^Forfeiture.     Equity  will  not  permit  a  contract 

1  forfeiture  for  nonpayment  of  a  balance  due,  when  it  appears 
that  the  property  has  already  been  paid  for  in  an  amount 
greatly  in  excess  of  its  value.    Groen  v.  Ferris,  189 — 21. 

Once- Acquired  Jurisdiction.     Principle  recognized   that  equity, 

2  having  once  acquired  Jurisdiction,  will  adjudicate  all  mat- 
ters pending,  even  though  some  such  matters  are  purely 
law  questions.     Dunham   v.   Dunham,   189 — 802. 

ESTOPPEL. 

Equal  Po80eBBlon  of  Facta.    One  may  not  be  estopped  to  assert 

1  a  right,  when  the  facts  pertaining  to  that  right  are  equally 
within  the  knowledge  of  both  contending  parties.  So  held 
where  it  was  claimed  that  a  child  by  adoption  had  per- 
mitted an  estate  to  be  closed,  without  asserting  its  right 
of  inheritance.     Holmes  v.  Curl,  189 — 246. 

Wrongful  Act  of  Escrow  Holder.    An  owner  of  land  who  places 

2  deeds,  with  grantee  in  blank,  in  the  hands  of  a  party  to 
hold,  pending  the  final  closing  of  an  exchange,  is  not  there- 
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by  estopped  to  dispute  the  validity  of  a  in<$rtgage  arising 
out  of  the  unauthorized  act  of  said  party  in  filling  in  his 
own  name  as  grantee*  and  mortgaging  the  property. 
Rhodes  v.  Uhl,  189—408. 

EVIDENCE.  See  Criminal  Law,  3-6;^  Larceny,  2;  Negli- 
gence, 12;  Phtsicians  and  Surgeons;  Wills,  6;  Wit- 
nesses, 9. 

Judicial*  Notice, 

Nature  of  Oontract  of  Sale  of  Boal  Estate.    Judicial  notice  will 

1  be  taken  of  the  fact  that  a  contract  of  sale  of  real  estate 
is  usually  an  instrument  of  various  details  which  are  es- 
sential to  a  complete  understanding  and  agreement.  So 
held  where  there  was  an  agreement  as  to  price,  but  no 
agreement  as  to  an  outstanding  lease  and  an  existing 
easement    Petersen  v.  Jensen,  18 9-— 400. 

Societies  AwdUary  in  War  Work.    The  courts  will  take  judicial 

2  notice  that  the  Red  Cross,  Y.  M.  C.  A.,  and  similar  or- 
ganizations were  auxiliaries  in  the  war  work  of  the  govern- 
ment during  the  World  War;  and,  in  a  prosecution  for 
inciting  and  encouraging  hostility  to  the  government,  the 
Jury  may  consider  the  hostility  of  defendant,  during  the 
war,  to  such  organizations.    State  v.  Gibson,  189 — 1212. 

Presumptions. 

Owner  Presumed  to  Control  His  Property.    An  owner  of  property 

3  is  presumed  to  be  in  control  of  his  own  property ;  therefore, 
a  showing  of  ownership  casts  upon  the  owner  the  duty  to 
show  that  the  use  of  his  property,  on  the  occasion  in  ques- 
tion, was  without  his  consent.  So  held  in  the  operation 
of  an  automobile.    Hall  v.  Young.  189 — 236. 

Relevancy,  Materiality,  and  Competency. 

Testimony  Inconsistent  with  Statutory  Requirements.    Testimony 

4  tending  to  demonstrate  the  impracticability  of  insulating 

high-tension  electrical  wiree  by  wrftpping  or  covering  them, 
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and  tlie  customary  method  of  constructing  such  lines  by 
first-class  systems,  is  wholly  irrelevant  in  view  of  the 
statutory  requirement  that  such  lines  shall  be  "properly 
insulated."  (Sec.  1527-c,  Code  Supp.,  1913.)  Graves  v. 
Interstate  Power  Co.,  189 — 227. 

Iiascivious  Belatlon  of  Parties.    In  damage  action  for  lascivious 

5  assault,  statements  by  defendant  to  plaintiff  and  others, 
suggestive  of  a  lascivious  disposition  toward  plaintiff,  are 
admissible,  as  tending  to  prove  such  disposition.  McKenny 
V.  Davis,  189—358. 

Beg  Gestae.    Statement  of  a  witness,  material,  and  explanatory 

6  of  circumstances  immediately  preceding  a  homicide  and 
connected  therewith,  reviewed,  and  held  to  const kiite  a 
part  of  the  res  yeitae.    State  v.  Christ,  189 — 474 

Bimllar  Facts — ^impure  Food.    On  the  issue  of  negligence  on  the 

7  part  of  a  manufacturer  in  the  preparation  of  an  article 
of  food,  evidence  of  the  impure  condition  of  other  packages 
of  the  same  kind  of  food  and  the  same  consignment,  is 
admissible.     Davis  v.  Van  Camp  Pkg.  Co.,  189 — ^775. 

Hifereiice  ftom  Failure  to  Bpeak.    In  a  prosecution  for  inciting 

8  and  encouraging  hostility  to  the  government,  evidence  that 
the  defendant  had  never  been  heard  to  say  anything  in 
favor  of  the  United  States  in  time  of  war  was  admissible. 
State  V.  Gibson,  189—1212. 

I>uty  of  Nurse.    One  who  is  familiar  with  the  duties  of  a  nurse 

9  in  a  hospital  is  competent  to  say  what  those  duties  are. 
Burris  v.  Tltiell,  189—1322. 

Subsequent   Condition  as  Proving  Prior   Condition.     Evidence 
10    that  a  patient  was  able  at  a  certain  time  to  take  an  an- 
sesthetic  is  not  competent  on  the  issue  whether  he  was  able 
to  take  an  anesthetic  at  a  time  a  year  prior  thereto.    Bur- 
ris V.  Titzell,  189—1322. 

Hearsay. 
Hearsay.    Testimony  that  a  third  party  "consented"  to  a  con- 
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11  tract  is  not  hearsay  when  plaintiff's  claim  is  that  the 
making  of  such  contract  was  conditional  on  the  consent  of 
such  third  party.    Linnemann  v.  Kirchner,  189 — 336. 

Opinion  Evidbncb. 

Duration  of  Condition  of  Hind.     An  expert  who  has  personal 

12  knowledge  of  the  condition  of  a  testator  at  a  certain  time 
may  testify,  not  only  (1)  as  to  testator's  mental  incom- 
petency at  said  time»  but  (2)  as  to  the  probable  duration 
thereof.    Dolan  v.  Henry,  189 — ^104. 

Conclusion.    It  is  objectionable  to  permit  a  witness,  after  recit- 

13  ing  what  was  said,  to  Interject  the  statement,  "He  as  much 
as  said  that,  you  know."    Liinnemann  v.  Kirchner,  189 — 336. 

Allowable  Ooncluslon.     The  testimony  of  a  witness  that  he  is 

14  "ready,  willing,  and  able",  to  pay  a  named  sum  for  a  thing, 
in  accordance  with  his  contract,  is  an  allowable  conclusion, 
in  so  far  as  it  does  partake  of  the  nature  of  a  conclusion. 
Fisher  r.  Skidmore  lAud  Co.,  189—838. 

EXEOUTOKS  AND  ADmNISTBATOKS.    See  Appbal  and 
Error,  2;  Limitation  of  Actions,  6. 

Estate  Debtor  May  Not  Transfer  Title  to  Claim.    The  oral  prom- 

1  .ise  of  one  who  is  indebted  to  a  decedent's  estate  that  he 

will  pay  the  claim  to  decedent's  sole  surviving  heir,  is  in- 
effective to  transfer  title  to  such  promisee.  Title  still  re- 
mains in  the  estate.    Mortenson  v.  Knudson,  189 — 379. 

Enforcing  Claims  Against  Administrator  on  Final  Report.     An 

2  administrator  takes  title  in  trust  to  every  claim  due  to  the 
testator  at  the  time  of  his  death,  even  though  it  be  a  claim 
for  damages  for  fraud  perpetrated  on  the  testator  hy  the 
administrator  himself,  before  he  became  such;  and  he  must 
voluntarily  account  therefor,  or  submit  to  an  order  for  ac- 
counting by  the  probate  court  without  a  Jury,  on  objections 
to  his  final  report.    In  re  Estate  of  Parker,  .189 — 1131. 

Waiver  of  Jury  Trial.     The  act  of  qualifying  as  administrator 

3  works  a  legal  waiver  of   right  of  trial  by  jury,   in  case 
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claims  in  favor  of  the  estate  and  against  the  administrator 
are  sought  to  be  enforced,  on  objections  to  the  administra- 
tor's final  report.    In  re  Estate  of  Parker,  189 — ^1131. 

Jury  on  Issue  Arising  on  Final  Beport.  .  An  administrator  may 

4  not  complain  that  an  issue  arising  on  his  final  report  was 
sent  to  a  jury,  when  his  only  objection  to  such  course  was 
an  untenable  one.    In  re  Estate  of  Parker,  189 — 1131. 

Effect  of  Inquisitorial  KTamlnatiopa.     The  act  of  the  probate 

5  court  in  calling  the  administrator  into  court  and  entering 
upon  an  inquisitorial  examination  as  to  the  indebtedness 
of  the  administrator  to  the  estate,  does  not  exhaust  the 
Jurisdiction  of  the  court,  later,  to  enter  upon  a  formal 
hearing  of  objections  to  the  administrator's  final  report,  and 
to  adjudicate  such  indebtedness.  In  re  Estate  of  Parker, 
189—1131. 

Interrogatories  in  re  Claims.     The  statutory  provisions   (Sees. 

6  3604  et  seq,.  Code,  1897)  relative  to  the  attaching  of  inter- 
rogatories to  petitions,  answers,  or  replies,  are  applicable 
to  proceeding  in  probate  for  establishment  of  claims. 
(Sec.  3341,  Code,  1897.)     Lee  v.  Blumer.  189—1145. 

FALSE  IMPRISONMENT.    See  Insane  Persons. 

Proximate  Cause.  Evidence  reviewed,  and  held  wholly  insuffi- 
cient to  present  a  Jury  question  on  the  issue  whether  de- 
fendant's conduct  was  the  proximate  and  efficient  cause  of 
the  arrest  of  plaintiff.    Klemm  v.  Adair,  189 — 896. 

FENCES.    See  Animals,  2. 
FIXTURES. 

Eeplevin—- Intervening  Bights  of  Lessee.  Fixtures  installed  in 
a  building,  under  contract  with  the  owner  and  under  an 
agreement  that  title  and  right  to  possession  shall  remain 
in  the  one  installing  until  the  fixtures  are  paid  for,  may  be 
replevined  for  default  In  payment,  even  against  the  tenant, 
who  has  caused  modifications  and  additions  to  be  made 
thereto,  none  of  which  are  injured  or  rendered  nonusable 

/ 
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by  removal  under  the  writ.    Automatic  S.  Co.  v.  Central  A. 
Co.,  189—145. 

FOOD. 

Proximate  Cause  of  Sickneas.    Esridence  held  to  present  a  Jury 

1  question  on  the  issue  whether  plaintiff's  sickness  was  caused 
by  eating  certain  food.    Davis  v.  Van  Camp  Pkg.  Co.,  189 — 

775. 

Negllgemce    in    Mtoufactaring— Pxlm»-Facie    Case.      One    who 

2  shows  that  he  was  made  sick  by  eating  an  article  of  food 
which  was  intended  for  human  consumption,  makes  a 
prima-facie  case  of  negligence  on  the  part  of  the  manufac- 
turer of  the  article,  when  the  processes  of  manufacturing 
are  unknown  to  the  injured  party,  and  are  wholly  within 
the  knowledge  of  the  manufacturer.  Davis  v.  Van  Camp 
Pkg.  Co.,  189—775. 

FORCIBLE  ENTR7  AND  DETAINER. 

I^imltatlon  on  Action.  A  landlord  who  serves  his  t^ant  at  will 
with  a  3 (May  notice  of  the  termination  of  the  tenancy,  and 
then  allows  the  tenant  to  remain  in  possession  for  30  days 
following  the  expiration  of  said  notice,  may  not  resort  to 
an  action  of  forcible  entry  and  detainer.  Fritch  &  Himes 
V.  Reynolds,  189 — ^16. 

FRAUD.    SeeYiTNUB. 

Fldndary  Belations.    A  showing  of  long-continued  intimate  rela- 

1  tions  between  a  nonassertive  sister  of  but  little  education 
and  experience  and  a  domineering  brother  of  good  educa- 
tion and  wide  business  experience  may  be  sufficient  to  cast 
upon  the  brother  the  burden  of  proof  to  show  freedom  from 
ftaud  in  a  conveyance  executed  by  the  sister  to  the  brother 
without  consideration.    Grace  v.  Callahan,  189 — 213. 

Bescisaion  Notwithstanding  Bzamination.    Rescission  of  a  con- 

2  tract  of  exchange  is  fully  justified  when  the  one  rescinding, 
being  wholly  inexperienced  in  land  deals,  exchanges  land  of 
large  value  for  land  of  materially  less  value,  on  the  strength 
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of  willfully  false  representations  as  to  the  value  and  quality 
of  the  latter  land,  and  after  an  examination  thereof  which 
was  manifestly  so  engineered  as  to  prevent  the  examination 
from  revealing  the  real  truth.    Rhodes  v.  Uhl,  189 — 408. 

Gross  Deception  and  Inadequacy  of  Price.     Equity  may  grant 

3  relief,  even  though  a  scheme  he  so  cunningly  planned  and 
Ingeniously  executed  as  to  enmesh  the  Victim  in  a  net  of 
intrigue,  without  disclosing  any  actionable  misrepresenta- 
tion. Evidence  reviewed,  and  held  to  show  such  deception 
and  gross  inade'quacy  of  price  as  to  demand  the  cancellation 
of  a  deed.     Rodenkirch  v.  Layton,  189 — 430. 

Bight  to  Bely.    An  action  for  fraud  and  deceit  may  not  be  based 

4  on  lorrowed  fraud  and  deceit.  In  other  words,  a  party  has 
no  right  to  rely  on  representations  unless  they  were  made 
for  the  purpose  of  influencing  his  action.  Applied  where 
the  owner  of  land,  in  obtaining  a  loan  from  a  bank,  was 
alleged  to  have  fraudulently  represented  to  the  cashier  the 
condition  of  the  land,  and  where  the  cashier  subsequently 
bought  the  land,«and  sought  to  avail  himself  of  the  former 
representations  to  the  bank.    McCane  v.  Wokoun,  189 — 1010. 

PEAUDS,  STATUTE  OP. 

Party's  Direct  Obligation.     A  contract  directly  binding  the  ob- 

1  ligor  for  the  support  and  education  of  the  wards  of  another 
is  not  within  the  statute  of  frauds.  Linnemann  v.  Klrchner. 
X89— 336. 

Oral  Agreement  in  re  Drainage.    An  oral  agreement  to  arbitrate 

2  a  dispute  as  to  the  course  of  natural  drainage  over  lands 
is  not  within  the  statute  of  frauds.  Maxson  v.  Cress,  189 — 
862. 

Oral  Testimony  of  Vendor  to  Prove  Contract.    The  oral  testimony 

3  of  vendor  that  he  had  neither  sold  certain  personal  property 
to  plaintiff  nor  authorized  another  person  to  sell  it  for 
him  is  conclusive — may  not  be  contradicted.  Quaker  Oats 
Co.  V.  Kidman,  189—906. 

Personalty — ^Delivery.    An  owner  of  cattle,  seeking  to  enforce  an 

4  oral  contract  of  sale  on  which  no  payment  has  been  made, 
may  not  base  delivery  to  the  buyer  either: 
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1.  On  mere  words  of  the  alleged  contract,  when  the 
cattle  were,  at  the  time,  in  the  owner's  possession  In  the 
stockyards  of  a  distant  state,  or 

2.  On  the  fact  that  the  alleged  huyer  received  and  ap- 
propriated to  his  own  use  the  proceeds  of  a  subsequent  sale 
of  cattle,  when  such  transaction  was,  in  view  of  the  rela- 
tions of  the  partiest  perfectly  consistent  with  the  claim  of 
no  sale.    Deitrick  v.  Sinnott,  189—1002. 

Testimony  of  Adverse  Party.  A  petition  which  seeks  to  enforce 
6  an  oral  contract  which  is  within  the  statute  of  frauds,  is 
demurrable,  unless  it  contains  an  allegation  that  plaintiff 
relies  on  the  testimony  of  the  adverse  part^  to  prove  the 
contract.  The  Code  of  1897  has  not  changed  this  rule. 
Deitrick  v.  Sinnott,  189—1002. 

Defendant  as  Witness.     A  defendant  against  whom  an  alleged 

6  oral  contract  which  is  within  the  statute  of  frauds  is  sought 
to  be  enforced,  may  become  a  witness  on  his  own  hehalf, 
and  testify  as  to  the  real  nature  of  the  transaction  in  ques- 
tion, and  plaintiff  toill  not  be  permitted  to  contradict  such 
testimony,    Deitrick  v.  Sinnott,  189—1002. 

XUection  to  Benew  Lease.    An  election  by  a  tenant  to  avail  him- 

7  self  of  the  option  to  extend  the  lease  for  an  additional 
number  of  years  at  a  quantum  meruit  rate,  as  provided  in 
a  written  lease,  need  not  be  in  writing — may  be  proven  by 
the  same  kind  of  evidence  which  would  establish  delivery 
of  a  written  Instrument,  i.  e.,  oral  testimony  or  acts. 
Marckres  Bros.  v.  Perry  Gas  Works,  189 — 1204. 

Agreement  to  Procure  Basement.    An  agreement  to  procure  an 

8  easement  is  not  within  the  statute  of  frauds.  Evidence 
reviewed,  and  held  to  show  that  such  was  the  contract. 
Graeser  v.  Gordon,  189 — 1279. 

FRAUDULENT  CONVEYANCES. 

Fiduciary  Relations.    A  presumption  of  fraud  attends  the  trans- 
'  fer  of  property  by  a  principal  to  his  confidential  agent,  and 
especially  when  the  principal  is  very  aged  and  physically 
and  mentally  weak.    Evidence  held  to  render  the  presump- 
tion conclusive.    In  re  Estate  of  Parker,  189 — 1131. 
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GIFTS.    See  Deeds,  2,  5. 

Unnatural  Oift  as  Bearing  on  Mental  Competency.    While  a  cer- 

1  tain  showing  of  mental  weakness  due  solely  to  physical 
infirmity  of  the  donor  may  be  insufficient  to  present  a  jury 
question  on  the  issue  of  mental  competency,  yet  such  show- 
ing may  be  amply  sufficient  when  aided  by  a  showing  that 
the  gift  in  question  was  most  unreasonable  and  unnatural. 
Richmond  v.  First  Nat.  Bank,  189—704. 

Parol  Gift  of  Land — ^Bvldence.     Ehridence  reviewed,  and  held 

2  insufficient  to  establish  a' parol  gift  of  land  with  that  de- 
gree of  clearness  required  by  law.  Kasper  v.  Rasper,  189 — 
297. 

GUABDIAN  AND  WARD.    See  Trusts,  1;  Witnesses,  5. 

HI0HWA7S.     See  Easements,  1;  Eminent  Domain,  2; 
Municipal  Corporations,  17. 

Damages  Consequent  on  Vacation — ^Appeal.  No  appeal  lies  from 
the  disallowance  by  the  board  of  supervisors  of  claims  con- 
sequent on  the  vacation  of  the  highway.  Tonota  v.  Mod- 
rachek,  189— 6S8. 

HOMICIDE. 

NonpositiYe  Identification  of  Accused.    Evidence  held  to  sustain 

1  a  verdict  of  guilt,  even  though  the  identification  of  the 
accused  was  not  altogether  positive.  State  v.  Christ,  189 — 
474. 

Negativing  Self-Defense.    Circumstantial  evidence  reviewed,  and 

2  held  to  negative  a  plea  of  self-defense.  State  v.  Christ,  189 — 
474. 

Self-Defense — Instructions.    Instructions  reviewed,  and  held  (1) 

3  not  to  turn  the  Jury  into  a  field  of  mere  conjecture  on  the 
subject  of  self-defense,  nor  (2)  to  assume  that  deceased  was 
not  armied  with  a  dangerous  weapon.  State  v,  Christ,  189 — 
474. 
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Verdict  on  Oonjecturo.     E^ridence  held  wholly  Insufflcient  to 
4    sustain  a  verdict  that  defendant  had  aided,  abetted,  or  en- 
couraged the  murder  of  her  infant  child.    State  v.  Reynolds, 
189—1033. 


HUSBAND  AND  WIFE.    See  Criminal  Law,  1;  Dbbds,  5; 

WiTNBSSBS,  6. 
Wife  Desertion — Jury  Question.    A  Jury  question,  on  the  issue 

1  whether  a  husband  had  deserted  his  wife,  arises  on  testi- 
mony tending  to  show:  (1)  That  the  husband  married 
the  wife  in  bad  faith;  (2)  that  he  took  his  wife  to  a  foreign 
state,  and,  after  a  short  experience  in  business,  caused  her 
to  return  to  the  home  of  her  parents  in  £his  state,  under 
an  agreement  that  he  would  soon  return  to  the  same  place 
and  provide  for  her;  and  (3)  that  he  did  so  return,  but 
refused,  for  a  period  o^  some  three  months,  to  go  to  his 
wife,  or  to  speak  to  or  provide  for  her.  State  v.  Jinkens, 
189— 123S. 

Wife  Desertion — Venue.     The  venue  in  a  prosecution  for  de- 

2  sertion  by  the  husband  of  his  wife  may  be  laid  in  the 
county  in  this  state  in  which  the  husband  and  wife  had,  at 
the  husband's  instigation,  mutually  agreed  to  live,  and  in 
which  they  did  live,  and  in  which  he  refused  to  provide  for 
her;  and  this  is  true  even  though  it  be  conceded  that  the 
husband  retained  a  legal  residence  in  a  foreini  state. 
State  V.  Jinkens,  189—1233. 

Crimes — ^Presumption  In  Be  Coercion.    Slight  circumstances  are 

3  sufficient  to  carry  to  the  Jury  the  issue  whether  a  wife,  in 
the  commission  of  a  crime,  exercised  her  own  free  volition, 
or  was  coerced  by  the  will  of  her  husband.  Evidence  held 
sufficient     State  v.  Stoner,  189—1304. 

INDIOTBSENT  AND  INFORMATION. 


Waiver  of  Defects  and  Objections — ^Belated  Objection.     An  ob- 

1    Jection  that  an  indictment  does  not  enable  a  person   of 

common   understanding  to  know   what   was   intended,   as 

required  by  Sec.  5280,  Code,  1897,  cannot  be  made  for  the 

first  time  on  appeal.     State  v.  Gibson,  189 — 1212. 
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Baqniflitei  and  Bufflciency  of  Accnsatton^-Dttpllclty.    An  indict- 

2  ment  charging  that  one  "did  attempt  by  speech,  action,  and 
manner  of  speaking  to  incite,  abet,  promote,  and  encourage 
hostility  and  opposition  to  the  government  of  the  state  of 
Iowa  and  the  United  States,"  charged  a  single  oflTense 
against  the  state,  and  not  separate  offenses  against  the 
state  and  nation,  and  therefore  did  not  charge  two  offenses. 
(Sec.  5284,  Code,  1897.)     State  v.  Gibson,  189—1212. 

Accessories  Before  the  Fact.     Accessories  before  the  fact  are 

3  very  properly  Indicted  just  as  though  they  had  actually 
committed  the  full  criminal  act.  (Sec.  5299,  Code,  1897.) 
State  v..  McCray,  189—1239. 

INFANTS.    See  Adoption;  Bastards;  Dbeds,  2;  Parties,  2. 

Guardian  Ad  Iiitem—Authority-'-StipuUtlon  of  Settlement.     A 

1  guardian  ad  litem,  appointed  to  defend  a  minor  in  the  pro- 
bate of  a  will,  has  no  authority  to  enter  into  a  stipulation 
of  settlement  covering  the  minor's  interest.  Nothem  v. 
Vonderharr,  189—43. 

Action  by  Next  Friend — ^Abatement.    An  action  beneficial  in  its 

2  nature,  brought  by  a  minor  by  his  next  friend,  does  not 
automatically  abate,  upon  the  minor's  attaining  his  ma- 
jority.   Dunham  v.  Dunham,  189 — 802. 

INJUNCTION.    See  Trespass. 

Restraint  of  Continuing  TreepMs.    An  injunction  will  lie  to  re- 

1  strain  defendant  from  painting  signs  on  walls  for  the  use 
of  which  for  like  purposes  plaintiff  has  paid  a  valuable 
consideration  in  advance.    Cusack  Co.  v.  Myers,  189 — 190. 

Motion  to  Dissolve  as  Invc^ving  the  Merits.    A  motion  to  dls- 

2  solve  an  injunction  doea  not  necessarily  raise  an  issue 
which  goes  to  the  merits.    Cusack  Co.  v.  Myers,  189 — 190. 

INSANE  PEBSONS. 

Justifying  Beasonable  Bestralnt.  An  insane  person  who  is  dan- 
gerous to  himself  and  others  if  permitted  to  go  at  large 
may,  without  process  of  law,  be  reasonably  restrained  by 


IndbxDigbst^  Vol.  189.  1409 

INBANS  PBB80N8  Continued  to  JuBunAHcm 

one  who,  by  relationship  or  otherwise,  is  the  natural  or 
proper  custodian  of  such  insane  person.  But  the  one  who 
does  so  restrain  has  the  burden  to  Justify  his  conduct  by 
proof  of  every  fact  called  for  by  the  rule.  Maxwell  v. 
Maxwell,  189—7. 

INSUBANCE.     See  Corporations,  10,  11;  Taxation,  3,  4. 
Agbnts. 

What  Constitutes  "Soliciting*'  Agent.    Testimony  that  a  party 

1  solicited  and  secured  an  application  for  insurance,  collected 
the  premium,  and  delivered  both  to  the  recording  agent  of 
the  company,  and  that  the  recording  agmt  issued  a  policy 
thereon  and  delivered  it  to  the  soliciting  party,  who,  in 
turn,  delivered  it  to  the  insured,  justifies  a  jury  in  finding 
that  said  soliciting  party  was,  under  Sec.  1749,  Code,  1897, 
the  soliciting  agent  of  the  company,  even  though  such 
party  was  not,  in  fact,  in  the  employ  of  the  company,  and 
received  no  compensation  from  the  company.  Pickens  v. 
Milwaukee  Mech.  Ins.  Co.,  189 — ^900. 

Construction  and  Operation  of  Policy. 

PreUmtnary  Insurance  Dependent  on  Insurability.     An  applicar 

2  tlon  for  life  insurance,  accompanied  by  the  premium,  under 
an  agreement  that  the  insurance  shall  be  effective  from 
the  date  of  the  medical  examination,  provided  the  insurer 
is  satisfied  that  the  applicant  is  then  insurable,  creates 
preliminary  insurance,  but  with  reserved  right  in  the  in- 
surer in  good  faith  to  reject  the  application,  for  noninsur- 
ability  at  the  time  of  the  application.  Reynolds  v.  North- 
western M.  L.  Ins.  Co.,  189 — 76. 

* 

Contract  Bule  of  Svldence.    An  insurer  may  not,  after  the  issu- 

3  anoe  of  a  policy,  and  under  a  reserved  contract  power  to 
adopt  and  change  by-laWB,  provide  that  "dlsappeara&ee''  of 
the  Insured,  however  long  continued,  shall  not  be  evidence 
of  death.    Haines  v.  Modern  Woodmen.  189 — 651. 

Severance  "at*'  Ankle  Defined.     A  policy  which  provides  in- 

4  demnity  "for  loss  of  either  foot,"  but  defines  **Io««"  to 
mean,  ^'complete  severance  at  or  above  the    ♦    •    ♦    ankle,** 
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Is,  in  view  of  the  manifest  purpose  of  the  policy,  and  in 
view  <^  the  varied  meanings  of  the  words  **ankl&*  and  **at" 
reasonably  susceptible  of  two  constructions,  to  wit: 

1.  That  the  severance  must  be  at  the  precise  point  of 
articulation  of  the  leg  and  foot;  or 

2.  That  the  severance  must  be  near  to  said  point  of 
articulation — so  near  as  to  practically  destroy  the  use  of 
the  foot 

It  follows  that  the  Insured  is  entitled  to  the  benefit  of 
the  latter  construction.  Jones  v.  Continental  Cas.  Co., 
189—678. 

Bbrict  Constroctioii  of  '']>eath"  and  '^Disability*'  Clauses.     A 

5  policy  which  clearly  distinguishes  between  loss  by  *'d€ath" 
and  loss  by  specified  ^^disaMHties,''  and  promises  to  pay  the 
former  to  a  named  beneficiary,  and  the  latter  to  the  Insured 
himself,  with  a  proviso  that  the  policy  "does  not  cover  dis- 
ability resulting  from  Intentional  Injury  of  the  Insured,  in- 
flicted by  himself  or  any  other  person,  whether  fatal  or 
nonfatal,"  does  not  exempt  the  Insurer  from  making  pay- 
ment to  the  estate  of  the  insured,  in  case  the  insured  is 
murdered  by  the  beneficiary.  Kasooutas  v.  Federal  Life  Ins. 
Co.,  189—889. 

Murder  of  Insured  by  Beneficiary.    The  statute  (Sec.  3386,  Code 

6  Supp.,  1913)  which  provides  that  policies  of  insurance  is- 
sued by  benevolent  associations  shall  be  payable  to  the 
estate  of  the  Insured  in  those  cases  where  the  named 
beneficiary  feloniously  takes  the  life  of  the  Insured,  simply 
converts  the  common-law  rule  into  statute  rule,  but  does  not 
abrogate  the  common-law  rule  that,  under  a  like  state  of 
facts  arising  under  a  nonbenevolent  policy,  the  same  result 
must  be  worked  out.  Kascoutas  v.  Federal  Life  Ins.  Co., 
189—889. 

Bbformation  of  Policy. 

Kon-KecMsity  for  Befonnatloii.     Reformation  of  a  policy,  in 

7  order  to  correct  a  mistaken  description  of  personal  prop- 
erty, is  not  necessary,  when  the  property  may  be  and  is 
definitely  and  unquestionably  identified  by  extrinsic  evi- 
dence. Especially  is  this  true  when  the  description  is  in- 
herently ambiguous.  White  v.  Home  Mut.  Ins.  Assn.,  189 — 
1051. 
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Atoidancb  of  Policy. 

Fraud  in  Obtaining  PoUcy.    An  insurer  may  not  avoid  a  policy 

8  for  misrepresentation  as  to  the  manner  in  which  the  in- 
sured acquired  the  policy,  unless  the  record  reveals  some 
dishonest  motive,  or  the  fact  that  the  insurer  has  been 
misled.    White  v.  Home  Mut.  Ins.  Assn.,  189—1051. 

Representation  as  to  Location  of  Property.     A  representation 

9  that  a  motor  vehicle  was  usually  kept  in  a  "private 
garage"  is  not  violated  by  keeping  the  vehicle  in  a  shed  or 
"lean-to"  on  the  Insured's  barn,  even  though  the  shed  is 
also  used  for  housing  other  vehicles,  and  even  though  a 
portion  of  the  shed  is  fenced  off  for  stock.  White  v.  Home 
Mut.  Ins.  Assn.,  189—1051. 

* 

Failure  to  Attach  Copy  of  Application.     Failure  to  attach  an 

10  application  for  insurance,  or  a  copy  thereof,  to  the  policy, 
works  no  invalidation  of  the  policy,  but  simply  prevents 
the  insurer  from  pleading,  proving,  or  disproving  such 
application  or  any  part  thereof,  when  the  same  bears  on  the 
validity  of  the  policy.  Dixon  v.  Northwestern  Nat.  L».  Ins. 
Co.,  189—1268. 

Understating  Age — ^Amount  Recoverable.    The  provision  of  Sec. 

11  1813,  Code,  1897,  as  amended  by  Ch.  348,  Sec.  11,  aS  G.  A. 
(1919),  providing  that,  in  case  the  insured  has  understated 
his  age,  recovery  shall  be  limited  to  the  amount  which  the 
premium  paid  would  have  purchased  at  the  correct  age, 
has  application  only  to  those  cases  wherein  the  fact  of 
understating  the  age  is  legally  provable  by  the  insurer. 
In  other  words,  if  the  C(^y  of  the  application  containing 
such  "understating"  of  age,  or  a  copy  thereof,  be  not  at- 
tached to  the  policy,  then  the  fact  of  such  "understating" 
of  age  is  not  legally  provable,  and  Sec.  1813  has  no  ap- 
plication.   Dixon  V.  Northwestern  Nat.  L.  Ins.  Co.,  189 — 1268. 

Estoppel,  Waiver,  etc. 

Estoppel  to  Dispute  Health  Certificate.    The  statutory  provision 

12  that  a  certificate  of  health  and  insurability,  made  by  the 
company's  medical  examiner,  may  not  be  disputed,   does 
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not  apply  until  a  policy  has  been  issued.     (Sec.  1812,  Code, 
1897.)     Reynolds  v.  Northwestern  M.  U.  Ins.  Co.,  189—76. 

Estoppel  in  re  Location  of  Property.    An  insurer  who  accepts  a 

13  premium,  with  full  knowledge  of  the  nature  of  the  place 
where  an  insured  automobile  is  to  be  kept,  may  not  avoid 
liability  on  the  plea  that  the  insured  described  the  place 
as  a  "garage,"  when  it  was  not  strictly  such.  White  v. 
Home  Mut.  Ins.  Assn.,  189— =-1051. 

Actions  on  Policies. 

Iiimltation  on  Action.    An  action  brought  on  a  beneficiary  cer- 

14  tificate  of  insurance,  some  eight  years  and  three  months 
after  the  unexplained  disappearance  of  the  insured,  is  not 
barred,  by  a  policy  provision  which  prohibits  such  action 
after  eighteen  months  from  the  death  of  the  Insured.  Seven 
years'  unexplained  absence  of  a  party  generates  no  pre- 
sumption that  a  party  died  at  any  particular  time.  Haines 
v.  Modem  Woodmen,  189 — 651. 

Copy  of  Premium  Note.     Record  reviewed,  and  held  to  show 

15  failure  to  attach  to  a  policy  a  copy  of  premium  note,  as 
required  by  statute.  (Sec.  1741,  Code,  1897.)  Alexander 
Bros.  V.  Hawkeye  &  D.  M.  Ins.  Co.,  189—726. 

Konpaymmit  of  Premium  Note — ATOidance.    A  plea  that  a  policy 

16  was,  at  the  time  of  loss,  suspended  because  of  the  non- 
payment of  the  premium  note,  presents  a  full  defense,  in 
the  absence  of  any  showing  at  that  time  that  a  copy  of  the 
note  had  not  been  attached  to  the  policy.  Plaintiff,  if  he 
admits  the  truthfulness  of  the  plea,  must  plead  in  avoid- 
ance, i.  e.^that  no  copy  of  the  note  teas  so  attached,  (Sec. 
1741,  Code,  1897.)  Alexander  Bros.  v.  Hawkeye  &  D.  M.  Ins. 
Co.,  18^—726. 

Incendiarism— Evldttnce.    On  the  issue  whether  the  insured  and 

17  his  renter  had  feloniously  burned  the  insured  premises  and 
contents,  witnesses  should  be  permitted  to  testify:  (1) 
That  one  of  the  alleged  conspirators  had  been  seen  to  leave 
the  premises  shortly  before  the  fire;  (2)  that,  when  one 
of  the  parties  moved,  shortly  before  the  fire,  to  the  prem- 
ises in  question,  he  possessed  and  took  with  him  but  a 
trlfilng  amount  of  furniture;  and  (3)  (there  being  relevant 
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counter  testimony)  that  gasoline  was  not  suitable  for  mix- 
ing with  paint,  and  that,  if  it  had  been  so  used,  the  smell 
therefrom  would  have  disappeared  in  a  short  time.  Pickens 
V.  Milwaukee  Mech.  Ins.  Co.,  189—900. 

Kegligence  of  Insured.    The  fact  that  a  fire  was  caused  by  the 

18  mere  negligence  of  the  insured  is  no  defense  to  an  action 
on  the  policy.    White  v.  Home  Mut.  Ins.  Assn.,  189 — 1051. 

Failure  to  Attach  Oopy  of  Application.    A  misrepresentation  by 

19  insured  of  his  age  is  not  provable,  when  neither  the  ap- 
plication (which  contains  the  misrepresentation)  nor  a 
copy  thereof  is  attached  to  the  policy,  whether  the  policy 

•be  issued  by  a  domestic  or  a  foreign  company,  and  whether 
the  action  In  which  such  proof  is  sought  to  be  made  Is  at 
law  or  in  equity.  (Sees.  1741,  1819,  Coie.  1897.)  Dixon 
V.  Northwestern  Nat.  Lr.  Ins.  Co.,   189—1268. 

Bbinsurancs. 

statutory    Bequirements.      The    requirement    of    our    statute 

20  (Sees.  1710,  1711,  Code  Supp.,  1913),  that  insurance  com- 
panies authorized  to  do  business  in  this  state  shall  not 
expose  themselves  to  a  loss  on  one  risk  in  excess  of  10 
per  cent  of  their  capital  stock,  unless  they  reinsure  such 
risk  in  some  like  company  authorized  to  do  business  in  this 
state,  has  no  application  to  voluntary  reinsurance,  entered 
into  wholly  outside  this  state,  on  policies  the  amounts  of 
which  are  not  shown.    In  re  Continental  Cas.  Co.,  189 — 933. 

Fraternal  Beneficiary  Insurance. 

Unreasonable  Changes  in  By-Laws.     An  advance  agreement  by 

21  an  insured  in  a  fraternal  benefit  certificate,  to  be  bound 
by  future  changes  in  the  constitution  and  by-laws  of  the 
society,  does  not  authorize  a  change,  even  before  the  in- 
sured  has  disappeared,  which  provides: 

1.  That  disappearance  of  the  insured  shall  create  no 
presumption  of  death  until  it  has  continued  for  a  period 
of  time  equal  to  his  life  expectancy  at  the  time  of  dis- 
appearance; and 

2.  That,  in  case  of  disappearance,  no  liability  shall  at- 
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tach  under  the  certificate,  unless  payments  of  assessments, 
dues,  etc.,  are  continued  up  to  the  close  of  such  member's 
life  expectancy.    Haines  v.  Modern  Woodmen,  189 — 651. 

m 

INTOXIOATINO  LIQUOBS. 

Manufacture  without  Intent  to  Sell.    The  manufacture  in  this 

1  state  of  intoxicating  liquors,  without  intent  to  traffic  in 
any  manner  in  the  same,  is  prohibited.  (Sec.  2382,  Code 
Suppl.  Supp.,  1915.)     State  v.  Ohman.  189—992. 

Nuisance.    On  the  trial  of  an  indictment  for  nuisance,  under 

2  Sec.  2384,  Code,  1897,  due  consideration  may  be  given  to 
the  prohibitions  of  Sec.  2382,  Code  Suppl.  Supp.,  1915. 
State  V.  Ohman,  189—992. 

Other  Sales  as  Evidence.     On  the  trial   of  an  Indictment  for 

3  keeping  intoxicating  liquors  for  unlawful  sale,  evidence  of 
defendant's  connection  with  other  sales  of  liquors,  about 
the  time  of  the  transaction  on  trial,  is  admissi\)le,  as  bear- 
ing on  the  intent  and  purpose  of  the  defendant.  State  v. 
Witty,  189—1039. 

Presumption  from  Undue  Quantity.     The  finding  of  13  gallons 

4  of  whisky  in  a  private  residence  may  well  justify  the  Jury 
(under  the  record)  in  finding  that  the  same  was  kept  for 
unlawful  sale.    State  v.  Witty,  189—1039. 

Jury  Question  as  to  Unlawful  Intent.    Evidence  held  to  sustain 

5  a  verdict  of  guilt  in  keeping  intoxicating  liquors  for  un- 
lawful sale,  even  though  no  actual  s&le  was  proven.  State 
V.  Witty,  189—1039. 

Unusual  Quantity.     Record  reviewed,  and  h^d  insufficient  to 

6  justify  the  court  in  holding  that  defendant  ha<},  as  a  matter 
of  law,  overcome  the  presumption  arising  from  the  finding 
of  13  gallons  of  whisky  in  his  private  residence.  State  v. 
Witty,  189—1089. 

JUDGMENT.    See  Receivers,  6. 

Application  to  Set  Aside — Sufficiency.    Perjury  committed  on  the 
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1  trial  of  the  material  issues  of  a  cause  is  not  sufficient 
ground  for  setting  aside  the  Judgment  after  the  entry  term, 
and  especially  when  the  alleged  perjury  reaches  only  to  a 
part  of  the  evidence — would  only  extend  the  conflict  already 
existing.     Holmes  v.  Holmes,  189 — 256. 

Application  to  Set  Aside — Sufficiency.     An  application   to  set 

2  aside  a  decree  for  fraud  may  require  a  more  specific  and 
detailed  statement  of  facts  than  would  be  necessary  in 
pleading  an  ordinary  cause  of  action.  Every  fact  should 
be  alleged  which  will  enable  the  court  to  say,  on  the  face 
of  the  pleading,  that  the  decree  is  unconscionable,  unjust, 
or  inequitable,  and  that  a  different  result  will  probably  be 
reached  on  a  retrial.    Holmes  v.  Holmes,  189 — 256. 

Setting   A8iil»— Extrinsic   Perjury.     Perjury,   extrinsic   or   col- 

3  lateral  to  the  material  Issues  tried,  may  constitute  grounds 
for  setting  aside  a  decree.    Holmes  v.  Holmes,  189 — 256. 

• 

.  Vacation — ^Batllication  as  Bar.     One  may  not,  in  the  absence 

4  of  a  showing  of  full  knowledge  of  all  the  material  facts,  be 
held  to  have  ratified  an  unauthorized  and  void  judgment 
by  receiving  benefits  thereunder.  Nothem  v.  Vonderharr, 
189—43. 


ConBtruction  of  Oontractual  Decree.     In  the  construction  of  a 

5  oontractual  decree,  the  facts  and  circumstances  attending 
the  execution  of  the  contract,  which  was,  in  part,  carried 
into  the  decree,  may  be  giyen  due  consideration.  Dunham 
V.  Dunham,  189—802. 

Oonstmction  of  Contractual  Decree.     A  contractual  decree  re- 

6  quiring  defendant  "to  pay  all  the  expenses  of  each  of  said 
children  while  they  are  away  from  the  home  of  their 
mother,  at  school  or  college,  and  shall  pay  (other  named 
expenses  of  the  children)  until  each  of  said  children  is  of 
legal  age,"  is  reviewed,  and,  in  the  light  of  the  circum- 
stances, is  held  to  charge  defendant  with  the  college  ex- 
penses of  the  children,  even  after  they  attained  fheir  mor 
jority,    Dunham  v.  Dunham,  189 — ^802. 
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LANDLOBD  AND  TENANT.  See  Appbal  and  Errob,  3; 
Fixtures;  Forcible  Entry  and  Detainer;  Principal 
AND  Agent,  4 ;  Bbplbvin  ;  Trespass  ;  Trusts,  5. 

Holding  Over — Effect.    Under  a  lease  providing  that  the  lessee 

1  might  have  an  extension  for  a  named  time  by  giving  a 
prescribed  notice,  the  naked  holding  over,  without  giving 
such  notice,  will  not  be  deemed  such  extension.  Fritch  A 
Hlmes  V.  Reynolds,  189 — 16. 

Option  to  Purchase — Special  Assessments.     A  lessee  in  a  long- 

2  time  lease,  who  acquires  an  option  to  purchase,  and  thereby 
to  terminate  the  lease,  must,  on  exercising  the  option,  as- 
sume the  payment  of  special  assessments  for  improvements 
which  were  not  within  the  contemplation  of  the  parties 
when  the  lease  and  option  contract  were  entered  into. 
Nelson  v.  Robinson,  189 — 1076. 

Evidence  of  Option  to  Renew  Lease.  •  The  exercise  of  the  option 

3  to  "renew"  a  lease  for  a  definite  number  of  years  at  a 
quantum  meruit  rate,  as  provided  in  a  written  lease,  is 
sufficiently  shown  by  evidence  (1)  that  the  tenant  re- 
mained in  possession,  and  (2)  that  the  parties  mutually 
agreed  on  the  new  rental.  Marckres  Bros.  v.  Perry  Gas 
Works.  189—1204. 

Premises — ^Possession,  Enjoyment,  and  TTse — ^Repairs.    In  the  ab- 

4  sence  of  a  covenant  or  agreement  by  the  landlord  to  make 
repairs,  or  to  maintain  the  leased  premises  in  a  safe  and 
suitable  condition  for  the  occupancy  and  use  of  the  tenant, 
he  is  not  bound  to  do  so.    Divines  v.  Dickinson,  189 — 194. 

Premises — Possession,  Enjoyment,  and  Use — Duty  of  Landlord. 

5  While  a  tenant  could  not  require  the  landlord  to  repair  a 
defect  existing  at  the  time  of  the  lease,  or  occurring  there- 
after from  causes  other  than  the  landlord's  acts,  neverthe- 
less the  landlord  was  unde#  an  implied  obligation  not  to 
disturb  or  otherwise  interfere  with  the  leased  premises. 
Divines  v.  Dickinson,  189—194. 

Premises — Possession,  Enjoyment,  and  Use — ^Duty  of  Landlord. 

6  It  was  the  duty  of  the  landlord,  after  removal  of  the  build- 
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ing  adjoining  the  one  leased,  to  take  such  steps  as  were 
reasonably  necessary  to  maintain  the  leased  building  in 
the  condition  in  which  it  was  at  the  time  the  lease  was 
entered  into,  except  as  to  defects  or  injuries  other  than 
from  his  acts.     Divines  v.  Dickinson,  189 — 194. 

• 

Promises — ^Possession,  Enjoyment,  and  Use — ^NegUgonc^  of  Land- 
7  lord.  Evidence  reviewed,  in  an  action  against  a  landlord 
by  a  tenant  for  InJorieB  to  property  from  the  coHapse  of 
a  wall  on  leased  premises,  and  held  sufficient  to  go  to  the 
Jury  on  the  question  whether  the  landlord  was  negligent, 
and  had  caused  an  adjoining  building  to  be  removed,  with- 
out making  reasonable  provision  for  protecting  the  leased 
premises  (rom  becoming  untenantable  or  dangerous,  be- 
cause of  the  weakening  or  exposure  of  the  wall  and  founda- 
tion to  the  action  of  the  elements.  Divines  v.  Dickinson, 
189—194. 

LABOENY. 

Becent  Possession.     Evidence  held  to  Justify  the  court  in  in- 

1  structing  as  to  the  effect  of  possession  of  recently  stolen 
property.     State  v.  Davis,  189 — 1210. 

Value.    The  amount  paid  for  an  article  is  competent  evidence* 

2  of  its  value,  and  the  owner  is  a  competent  witness  to  so 
testify.  So  held  where  a  new  article  had  been  purchased 
two  days  prior  to  the  theft.    State  v.  Monroe,  189 — 1253. 

UAIITATION  OF  ACTIONS. 

Beads  and  Streets — ^Dual  Kotlces.    The  written  notice  necessary 

1  to  avoid  the  three  months'  limitation  of  actions  for  injury 
on  account  of  defective  streets,  may  be  given  to  the  city 
or  to  a  committee  thereof  having  the  matter  in  charge,  by 
a  series  of  notices  which,  together,  set  forth  the  "time, 
place,  and  circumstances"  of  the  injury.  Blackmore  v.  City 
of  Council  Bluffs,  189—157. 

Unwritten  Continuing  and  Unexecuted  Contract.     An  action  to 

2  recover  sums  of  money,  under  a  continuing  and  unexecuted 
contract  for  the  support  of  plaintiff's  wards,  is  not  barred, 


1 


1418  Ikdex-Digbst,  Vol,  189. 

Limitation  ok  A(.'Tion8  Continued     to  Mastbi:  and  Sekvant 

though  brought  more  than  five  years  after  the  expenditures 
were  made.    Linnemann  v.  Kirchner,  189 — 336. 

Tolling  Statute— Oral  Promise  to  Pay  Ezlsting  Matured  Debt. 

3  An  oral  promise  to  pay,  at  a  future  date,  an  already  ma- 
tured claim,  does  not  toll  the  statute  of  limitation.  Mor- 
tensos  V.  Knudson,  189 — ^879. 

Keiw  Promise  to  Avoid  Bar  on  Old  Promise.    An  oral  promise  to 

4  pay,  at  a  future  date,  an  already  matured  claim,  creates  no 
new  cause  of  action.     Mortenson  v.  Knudson,  189 — 379. 

Amplifying  Amendment.    An  allegation  that  plaintiff's  fall  and 

5  resulting  injury  were  due  to  the  sickening  effect  of  poison- 
ous gases,  negligently  allowed  to  escape  from  a  defectiye 
stove,  may,  after  the  statute  of  limitation  has  fully  run, 
be  amended  by  alleging  that  such  fall  and  injury  were  also 
caused  by  an  explosion  of  the  said  stove.  Swan  v.  Dalbey, 
189—1046. 

Tolling  Statute  on  Olatms  Due  Estate  from  Administrator.    The 

6  statute  of  limitations  does  not  run  during  administration, 
on  claims  owed  by  an  administrator  to  the  estate.  In  re 
Estate  of  Parker,  189—1131. 

MANDAMUS. 

Possession  of  Funds  of  Public  Office — Mandamus  (7)  or  Quo 
Warranto  (7)  Mandamus  Is  the  appropriate  remedy  to 
compel  the  turning  over  of  the  funds  and  papers  belonging 
to  a  public  office,  and  in  such  case  the  court  will  determine 
whether  plaintiff  has  prima-facie  title  to  the  office,  even 
though  quo  warranto  is  the  sole  remedy  for  finally  testing 
the  title  to  the  office.  Independent  Sch.  Dlst.  v.  Miller,  189 
—123. 

MASTEB  AND  SESVANT.    See  Garribrb,  3 ;  Nbgugbncb, 
19. 

Workmen's    Oompensation   Act — ^Hearsay    Evidence.      Relevant 
1    hearsay  evidence,  received  without  objection,  must  be  given 
due  consideration,  on  hearings  under  the  Workmen's  Com- 
pensation Act.    Reid  V.  Automatic  Elec.  Washer  Co.,  18J^ 
964, 


li 
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Workmen's  Compenflatioii  Act— Beviiew  on  Appeal.    The  refusal 

2  of  the  arbitration  committee  and  of  the  industrial  commis- 
sioner, on  review,  to  consider  hearsay  evidence  (introduced 
without  objection)  and  an  ex-parte  affidavit,  under  the 
mistake  of  law  that  the  same  were  wholly  incompetent,  is 
reviewable  on  appeal.  (Sec  2477-m33,  Code  Supp.,  1913.) 
Reid  V.  Automatic  Elec.  Washer  Co.,  189—964. 

Workmen's  Oompensation  Act — Sz-Farto  Affidavits.     Ex-parte 

3  affidavits  material  to  the  issues  may  be  received  and  given 
consideration  In  hearings  under  the  Workmen's  -Compensa- 
tion Act:  exceptional  circumstances  may  imperatively  re- 
quire  the  reception  of  such  evidence.  So  held  where  affiant 
was  in  the  army.  (Sec.  2477-m24,  Code  Supp.,  1913,  as 
amended  by  Ch.  270,  Sec.  15,  37  G.  A.)  Refd  v.  Automatic 
Elec.  Washer  Co.,  189—964. 

Workmen's    Oompensation    Act.     An    injury    to   an    employee 

4  "arises  out  of  an  employment: 

1.  'When  the  injury  results  from  a  risk  reasonably  in- 
cident to  the  employment  and  to  the  duties  of  the  employee 
thereunder;  pr  (as  It  is  sometimes  phrased) 

2.  When  it  is  apparent  to  the  rational  mind,  in  view  of 
all  attending  circumstances,  that  a  causal  connection. exists 
between  the  conditions  under  which  the  employee  is  re- 
quired to  perform  his  work»  and  the  resulting  Injury. 

These  principles  are  none  the  less  applicable  because  of 
the  intervention  of  an  act  of  God  which  the  acts  or  omis- 
sions of  man  have  humanized. 

Held,  the  death  of  an  employee  "arose  out  of  his  em- 
plojrment,  when  the  employee,  being  warned  by  the  master 
to  cease  work  and  .leave  the  building,  on  account  of  an 
on-coming  storm,  remained  to  close .  the  windows,  which 
wcLS  part  of  his  duties,  and  was  killed  while  so  doing,  by 
the  blowing  down  of  the  building  by  the  storm.  Reid  v. 
Automatic  Elec.  Washer  Co.,  189 — 964. 

Workmen's    Oompensation    Act — Oross-Examination.      The    fact 

5  that  the  Workmen's  Compensation  Act  casts- upon  a  reject^ 
Ing  master  the  presumption  of  negligence,  furnishes  no 
reai^on  why  the  master  should  not^  in  the  cross-examination 
of  the  employee,  be  confined  to^  the  points  brought  out  on 
dfrect  examination.,  A-^ami  v..,FoMer  .&  Wilson  Coal  Co., 
189^995.  '    ':  !     •     .  . 
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Workmen's  Compensation  Act — Overcoming  Presumption.    Proof 

6  (1)  that  an  injured  person  was  in  the  employ  of  a  master 
who  had  rejected  the  Workmen's  Compensation  Act,  and 
(2)  that  his  injury  arose  "out  of"  and  "in  the  course  of" 
the  employment,  ipso  facto  brings  to  the  aid  of  the  injured 
employee  the  statutory  presumption  that  the  injury  was 
proximately  caused  by  some  negligence  of  the  employer. 
Evidence  of  the  care  exercised  by  the  master  in  carrying 
on  his  work  must  be  very  comprehensive,  before  it  may 
be  said  per  se  that  the  said  presumption  is  overcome. 
(Sec.  2477-m,  Code  Supp.,  1913.)  Mitchell  v.  Mystic  Coal 
Co.,  189—1018. 

Scope  of  Employment.    The  fact  that  an  Injured  employee  may 

7  have  been,  at  a  time  prior  to  the  injury,  a  foreman  or  vice- 
principal,  is  quite  immaterial  when,  at  the  time  of  the 
injury,  he  was  acting  under  the  master's  orders  as  a  com- 
mon laborer.  '  Mitchell  v.  Mystic  Coal  Co.,  189—1018. 

UECHANIOS'  LIENS. 

Personal  Contracts  with  Owner's  Agent.    Contracts  by  an  agent 

1  in  his  own  name,  (1)  pursuant  to  his  contract  with  the 
owner,  (2)  for  the  benefit  of  the  owner,  and  (8)  with  the 
owner's  approval,  bind  the  owner's  property,  even  though 
the  materialman  originally  supposed  he  was  contracting 
with  the  owner's  contractor.  Love  Bros.  v.  Mardis,  189 — 
360. 

Timely  Filing.     The  issue  whether  a  lien  was  filed  within  30 

2  days  becomes  quite  unimportant  when  it  is  conceded  that 
the  materialman  filed  within  90  days,  and  the  court  finds 
that  he  was  a  principal  contractoV.  Love  Bros,  v.*  Mardis, 
189—350. 

MINES  AND  MINEBALS. 

Miner's  Working  Place — ^instructions.  Instructions  reviewed, 
relative  to  the  reciprocal  duties  of  operator  and  miner  as 
regards  the  miner's  working  place,  and  held  unobjection- 
able.   Adami  v.  Fowler  &  Wilson  Coal  Co.,  189—995. 
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MORTOAOES.    See  Estoppel,  2. 

Priority  Over  Attachment  Lien.     An   attaching  creditor   who 

1  seeks  to  have  his  attachment  lien  declared  senior  to  the 
lien  of  prior  mortgage-secured  negotiable  notes  must  show 
that  such  notes  were  without  consideration.  Especially  is 
this  true  when  the  mortgage  is  prior  in  record  to  the 
attachment  lien.  In  the  absence  of  such  evidence,  the  law 
will  presume  a  valuable  consideration.  Bain  v.  Ullerich, 
189—149. 

Pre-existing    Debt— Validity    Against    Defraudeji    Grantor.      A 

2  mortgage  given  to  secure  a  pre-existing  debt,  without  re- 
lease of  the  debtor  from  personal  liability,  is  of  no  validity 
against  the  plea  of  rescission  by  the  victim  of  a  fraud- 
induced  contract  of  exchange.    Rhodes  v.  Uhl,  189 — 408. 

ABsnmption  of  Payment.     The  assumption   of   payment   of   a 

3  mortgage  on  purchased  land  may  not  be  avoided  on  the 
plea  that,  subsequent  to  the  assumption,  the  discovery  was 
made  by  the  promisor  that  the  mortgage  covered  lands 
additional  to  that  purchased.     Bralg  v.  Frye,  189 — 1104. 

MOTOR  VEHICLES.    See  Evidencb,  3;  Insubancb,  9,  13; 
Nbgligencb,  9;  Partnership,  2. 

MUNICIPAL  CORPORATIONS.    See  Pleading,  11. 
Officers,  Agents,  and  Employees. 

Civil  Service  Procedure  and  Certiorari.    The  discharge  of  public 
1    officers  who  are  subject  to  civil   service  regulations,  and 
appeals  by  the  discharged  officer  to  the  civil  service  com- 
mission, are  governed  by  the  following  general  principles: 

1.  The  discharging  officer  may  and  should  act  on  cred- 
ible information  of  misconduct,  even  though  the  misconduct 
does  not  constitute  a  crime. 

2.  On  appeal  by  the  discharged  officer  to  the  civil 
service  commission,  the  discharging  officer  may  (and  per- 
haps should)  disclose  the  grounds  on  which  he  acted. 

3.  The  civil  service  commission,  on  the  trial  of  the 
appeal,  may  receive  hearsay  evidence. 
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4.  The  discharged  ofBcer,  on  appeal  to  the  civil  service 
commission,  may  not  reserve  his  defensive  and  explanatory 
testimony,  and  thereafter  employ  it  for  the  first  time  on 
hearing  on  certiorari.  Fronsdahl  v.  Civil  Serv.  Com.,  189 — 
1344. 

Oivil  Service  Regulations — ^Xntozication.    Intoxication  of  an  offi- 

2  cer  subject  to  civil  service  regulations  is  ample  ground 
for  his  discharge.    Fronsdahl  v.  Civil  Serv.  Com.,  189—1344. 

Public  Utilities. 

XTtility  Bates  Not  Subject  of  Contract.    Rates  for  gas,  water,  and 

3  electricity  are  not  the  subject  of  contract  between  a  mu- 
nicipality and  a  private  producer.  (Sec.  725,  Code  Supp., 
1913.)     Town  of  Woodward  v.  Iowa  R.  &  L.  Co.,  189—518. 

Presumption  in  re  Ordinance  Bates.     Ordinance  rates  for  gas, 

4  water,  and  electricity  are  presumptively  reasonable;  but  a 
private  producer  may  fix  a  higher  rate,  and,  on  Injunction 
to  restrain  the  enforcement  of  such  higher  rate.  Justify  his 
conduct  by  showing  that  the  ordinance  rate  is  confiscatory, 
and  that  the  new  rate  is  no  more  than  compensatory.  Town 
of  Woodward  v.  Iowa  R.  ft  L.  Co.,  189 — 518. 

Kotice  of  Election  in  re  Granting  of  Franchise.    A  notice  of 

5  election  to  vote  on  the  approval  of  a  duly  enacted  ordinance 
granting  a  public  utility  franchise  to  a  private  party  is 
sufficient  if  the  substance  of  the  proposed  ordinance  is  set 
forth  in  the  said  notice.  (Sec.  721,  Code  Supp.,  1913.)  Mc- 
LAUghlln  V.  City  of  Newton,  189—556. 

Ballot  in  re  Election  on  Franchise  Ordinance.    The  ballot  used  at 

6  an  election  to  vote  on  the  approval  of  a  proposed  ordinance 
granting  a  public  utility  franchise  must  have  printed 
thereon  the  ordinance  in  full.  (Sec.  1106,  Code  Supp.,  1913.) 
McLaughlin  v.  City  of  Newton,  189—556. 

Ballot  in  re  Election  on  Franchise  Ordinance.    The  ballot  used 

7  at  a  special  election  to  vote  on  the  approval  of  a  proposed 
ordinance  granting  a  public  utility  franchise  need  not  be 
printed    on    yellow    paper,    as    required    by    the    statute. 
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(Sec.    1106,    Code    Supp.,    1913.)      McLaughlin    v.    City    of 
Newton,  189—556. 

FnmclilBe  Election — ^Different  but  Belated  Propositions  on  Sep- 

8  arate  Ballots.  The  requirement  that  different  propositions 
relating  to  public  measures,  submitted  to  the  people  for 
approval  or  disapproval  at  the  same  election,  be  printed  on 
the  same  ballot,  even  when  the  propositions  are  directly 
related,  is  held  not  mandatory.  It  is  plainly  stated,  how- 
ever, that  the  better  practice  would  be  to  comply  with  the 
strict  letter  of  the  statute.  McLaughlin  v.  City  of  Newton, 
189—556. 

Public  Improvements. 

Objection  of  Excessiveness — Kon-necessity  to  Amplify  on  Appeal. 

9  The  plea  before  the  city  council  of  excessiveness  in  assess- 
ment will  enable  the  property  owner,  on  appeal  from  an 
adverse  decision,  to  show,  without  amendment  to  his  ob- 
jections, that  his  assessment  was  arrived  at  by  multiplying 
the  maximum  benefits  per  acre  by  a  multiplier  which  rep- 
resents more  acreage  of  his  land  than  was  included  within 
the  district,  especially  when  the  assessment  did  not  reveal 
such  unauthorized  computation.  In  re  Appeal  of  McLain, 
189—264. 

Estoppel  to  Object  to  Excessive  Assessment.    Consent  by  a  prop- 

10  erty  owner  that  the  city  may  buUd  a  sewer  across  his  land, 
and  an  agreement  by  him  to  pay  his  "Just  and  proportion- 
ate" part  of  the  cost,  do  not  work  an  estoppel  to  contest 
the  amount  assessed  against  him.  In  re  Appeal  of  McLain, 
189—264. 

Beduction  in  Asseeement  Because  of  Excessive  Cost.    It  may  not 

11  be  contended,  on  appeal  from  an  alleged  excessive  assess- 
ment, that  the  improvement  might  have  been  biillt  n^ore 
cheaply,  especially  when  it  was  built  just  as  the  objector 
had  insisted.     In  re  Appeal  of  McLain,  189 — 264. 

Special  Assessments — ^Presmnption  In  re  Enhancement  of  Value. 

12  Principle  recognized  that  a  special  assessment  is  presumed 
to  enhance  the  value  of  the  property  to  the  extent  of  the 
legal  assessment.    Nelson  v.  Robinson,  189 — 1076. 
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Streets  and  Alleys. 

Sidewalks    and    Crosswalks — Standard    of    Care.      "Reasonable 

13  care"  in  the  maintenance  of  streets  is  a  standard  applicable 
to  both  sidewalks  and  crosswalks.  Blackmore  v.  City  of 
Council  Bluffs,  189—157. 

* 

Defects  From  Snow  and  Ice — ^Notice.    Record  held  to  present  a 

14  jury  question  on  the  issue  of  notice  to  the  city  of  the 
rough  and  uneven  condition  of  snow  and  ice  on  the  public 
street.    Blackmore  v.  City  of  Council  Bluffs,  189 — 157. 

Paving  Contract — Substantial  Compliance  With  Resolution.    The 

15  construction  of  a  concrete  pavement  6  inches  in  thickness 
is  a  substantial  compliance  with  a  resolution  of  necessity 
fixing  the  thickness  at  7  inches,  in  the  absence  of  evidence 
showing  that  the  reduction  will  materially  impair  the  dura- 
bility of  the  pavement.  Richardson  v.  City  of  Denison,  189 
—426. 

# 

KegUgence — ^Depression  in  Walk.     The  maintenance  in  a  side- 

16  walk  of  a  depression  with  ragged  and  dilapidated  edges, 
even  though  the  depression  is  of  slight  depth, — some  two 
inches, — may  present  a  Jury  question  on  the  issue  of  negli- 
gence.   Bailey  v.  City  of  Le  Mars,  189 — 751. 

Applicability  of  300-Foot  Paving  Limitation.    The  statutory  pro- 

17  vision,  Sec.  792-g,  Code  Supp.,  1915,  limiting  paving  assess- 
ment to  property  situated  a  maximum  of  300  feet  from  the 
street  improved,  has  no  application  to  paving  constructed 
under  Sees.  840-h  to  840-r,  inclusive,  Suppl.  Supp.,  1915, 
which  provide  for  paving  outlying  highways  In  cities — 
highways  which  "constitute  main-traveled  ways  Into  and 
out  of  such  cities."    Brown  v.  City  of  Creston,  189 — ^1111. 

Sewers,  Drains,  and  Watercourses. 

Record  Establiidilug  District   Is   a  Finality-— Assessing   Excess 

18  Acreage.  A  duly  entered  record  of  the  lands  indaded  with- 
in a  drainage  or  sewer  district  is  the  only  competent  evi- 
dence of  the  Identity  of  the  district.  In  assessing  benefits, 
the  council  may  not  multiply  the  maximum  benefits  per 
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acre  by  a  multiplier  which  represents  the  numher  of  acres 
which  the  council  intended  and  supposed  it  had  included 
within  the  district,  but  had  not  In  re  Appeal  of  McLain, 
189—264. 

Ckmstnt  to  Ixregularittos  ia  BstaUishlng  Sewer  District.  Prop- 
19  erty  owners  may  consent  to  irregularities  in  the  exercise 
by  the  city  council  of  its  Jurisdiction  to  establish  drainage 
or  sewer  districts,  but  failure  to  include  certain  lands  in 
the  record  establishing  the  district  is  not  a  mere  irregular- 
ity, but  a  total  failure  of  jurisdiction  over  such  omitted 
lands.    In  re  Appeal  of  McLain,  189 — 264. 

NAVIGABLE  WATERS. 

Navigation  Under  Unsafe  Oonditions— Negligence.  The  owner 
of  a  boat  on  navigable  waters  who,  on  encountering  such 
darkness  as  renders  navigation  unsafe,  fails  to  anchor,  as 
required  by  Federal  statutes,  is  guilty  of  negligence  per  se. 
Watson  V.  Mississippi  R.  P.  Co.,  189—529. 

NBOLIGENOE.  See  Animals  ;  Landlord  and  Tbnant^  4-9 ; 
Partnership,  2;  Pleading,  11;  Process,  6;  Railroads; 
Receivers,  1. 

Acts  or  Omissions  Constituting  Negligence. 

Negligence  Arising  Out  of  Contract  Relation — Strangers  to  Oon- 

1  tract.  A  temporary  amphitheater,  erected  in  the  public 
street  by  a  contractor  for  another,  with  negligence  of  such 
a  nature  that  the  same  might  have  been  readily  discovered 
on  quite  reasonable  examination,  is  not  such  an  imminently 
dangerous  structure  as  to  come  within  any  exception  to  the 
rule  that  negUgence  arising  out  of  contract  relations  will 
not  give  a  cause  of  action  to  one  who  is  a  total  stranger  to 
the  contract.    Liarrabee  v.  Des  Moines  T.  ft  A.  Co.,  189 — 319. 

Extent  of  Permisaible  BeUance  on  Contractor.    A  photographer 

2  who  has  caused  a  temporary  amphitheater  to  be  constructed 
by  a  contractor,  for  photographic  purposes,  and  has  exclu- 
sive custody  of  such  structure  after  its  completion,  may. 
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perhaps,  so  rely  on  the  skill  of  the  contractor  as  to  be 
excused  from  inspecting  the  structure  and  from  discovering 
weakened  timbers;  but  he  may  not  be  excused  from  guard- 
ing the  structure  in  order  to  prevent  the  removal  of  sup- 
porting parts  thereof,  If  such  guarding  appears  reasonably 
necesisary.    LArrabee  y.  Des  Moines  T.  ft  A.  Co.,  189 — ^319. 

Non-Duty  to  Apprehend  tTuusual  Occurrence.     Even  though  a 

3  person  may,  in  a  measure,  know  that  his  dog,  of  mature 
years,  cherishes  a  lurking  antipathy  against  a  Ford  auto- 
mobile, yet  such  owner  is  under  no  legal  obligation  to  ap- 
prehend that  said  dog,  after  wandering  afield  in  the  night- 
time for  a  distance  of  80  rods  from  home,  may  fall  asleep 
upon  a  2-foot  bank  bordering  the  public  highway,  and  may 
feel  displeased  when  his  rest  is  disturbed  by  the  sudden 
approach  of  his  arch  enemy,  and  may  express  his  dis- 
pleasure by  Jumping  into  the  roadway  and  hurling  one 
"bark"  at  his  disturber,  and  may  thereupon  be  unceremoni- 
ously run  over,  with  far  greater  resulting  damages  to  the 
Ford  and  its  occupants  than  to  the  dog.  Damnum  absque 
injuria,     Melicker  v.  Sedlacek,  189—946. 

"Last  Ohance*'   Rule— NpnappUcablllty.     Principle  recognised 

4  that  the  doctrine  of  the  "last  clear  chance"  has  application 
only  in  those  cases  where  the  Injured  person  is  actually 
discovered  in  a  position  of  peril  at  a  time  when  reasonable 
care  might  save  him  from  injury.  Waters  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  189—1097. 

Nonattractive  NuisancM.     A  plank  shelf  along  the  side  of  a 

5  cofferdam,  adjacent  to  a  bridge  abutment  which  was  se- 
curely inclosed  by. a  substantial  barbed  wire  fence,  located 
in  the  open  country  and  fairly  removed  from  habitation,  is 
not  an  "attractive  nuisance"  in  such  sense  as  to  render  the 
owner  responsible  for  the  death  of  an  immature  child,  who, 
as  a  mere  licensee,  at  the  best,  went  upon  the  shelf  and 
fell  therefrom  into  the  water.  Massingham  v.  Illinois  Cent. 
R.  Co.,  189—1288. 

Contributory  Nb<3L1oence. 

Willful  Failure  to  Exercise  Customary  Caution.    One  who  delib- 

6  erately   refuses  to  do   a   feasible  and   accustomed   thing. 
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which  would  have  avoided  the  accident,  may  not  recover 
of  another  for  the  resulting  injury.  So  held  where  one  ran 
an  engine  from  a  loading  platform  upon  a  flat  car,  without 
equalizing,  with  accessible  blocks,  the  dijfference  In  height 
of  the  platform  and  car.  Pedelty  Thresher  Co.  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  189—397. 

Smoke-Boshrouded   Condition   of    Crossing — ^Belated    Train — ^In- 

7  stlnct  to  Protect  Self.  The  smoke-enshrouded  condition  of  a 
douhle- tracked  railway  crossing,  coupled  with  the  fact  that 
no  train  was  then  due  on  the  track  where  the  fatal  accident 
occurred,  all  aided  hy  the  recognized  instinct  of  a  human 
being  to  protect  himself,  may  be  sufficient  to  absolve  the 
deceased  from  guilt  of  contributory  negligence,  as  a  matter 
of  law.    Anderson  v.  Chicago,  R.  I.  &  P.  R.  Co.,  189 — 739. 

Contributory  Negligence  Per  Se.    One  who,  in  full  possession  of 

8  sight  and  hearing,  and  without  distracting*  circumstances, 
walks  at  night  on  a  railway  track  and  up  a  heavy  grade, 
and  permits  himself  to  be  hit  from  the  rear  by  a  heavy 
freight  train,  drawn  by  two  engines  without  headlight,  but 
with  unusual  noise,  is  guilty  of  contributory  negligence 
per  se,    Whelton  v.  Chicago,  M.  &  St.  P.  R.  Co.,  189 — 918. 

Imputed  Negligence. 

Act  of  Unauthorized  Person.     The  owner  of  an  automobile  is 

9  not  liable  for  the  negligent  acts  of  another  in  operating  the 
car  without  the  owner's  knowledge  or  consent.  Hall  v. 
Young,  189—236. 

Pleading. 

Chosen  Qround  of  Recovery.    One  who  alleges  a  specific  act  of 

10  negligence  as  ground  for  recovery  must  stand  or  fall  there- 
on.   Johnson  v.  Lincoln  Hotel  Co.,  189 — 291. 

Specification  of  Acts.     Pleadings  reviewed,  and,  though  some- 

11  what  indefinite,  held  to  charge  that  defendant,  knowing 
that  a  surgical  drainage  tube  was  loose,  and  liable  to  slip 
into  plaintiff's  body,  negligently  failed  to  again  fasten  said 
tube  to  plaintiffs  body.    Burris  v.  Titzell,  189 — 1322. 
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Evidence. 

Bes  Ipsa  Loquitur.     Principle  recognized  that  the  doctrine  of 

12  rc«  ipsa  is  applicable  only,  as  a  general  rule,  when  ail  the 
instrumentalities  which  might  cause  an  injury  are  under 
the  exclusive  control  and  management  of  the  defendant. 
Larrabee  v.  Des  Moines  T.  ft  A.  Co.,  189 — 319. 

i 
Condition  After  Injury.    Evidence  of  physicians  reviewed,  as  to 

13  the  physical  condition  of  an  injured  party  as  late  as  two 
years  after  an  injury,  and  held  properly  received,  over  the 
objection  that  It  was  too  remote.  Bailey  v.  City  of  I^e  Mars, 
189—751. 

SulBciency.     Evidence  held  to  present  a  Jury  question  on  the 

14  issue  whether  a  manufacturer  of  food  for  human  consump- 
tion was  negligent  in  its  preparation.  Davis  v.  Van  Camp 
Pkg.  Co.,  189—775. 

Tbial. 

I 

No  Eyewitness  Rule — ^Presumption  (7)  or  inference  (?)     An  In- 

15  struction  to  the  effect  that,  in  the  absence  of  eyewitnesses, 
the  law  "presumes"  that  an  injured  party  exercised  reason- 
able care,  is  inaccurate,  but  not  to  such  extent  as  to  con- 
stitute reversible  error,  when  other  Instructions  definitely 
place  the  burden  on  plaintiff  to  show  want  of  contHhutory 
negligence,    Anderson  v.  Chicago,  R.  I.  &  P.  R.  Co.,  189 — 739. 

Defining  Beasonable  Condition.    The  court  need  not  "define  the 

16  condition  in  which  a  walk  must  be  in  order  to  be  in  a 
reasonably  safe  condition,"  especially  in  the  absence  of  a 
request.     Bailey  v.  City  of  Le  Mars,  189 — 751. 

''Last  Clear  Chance."    The  "last  clear  chance"  doctrine  is  not 

17  available  to  an  injured  party  who,  by  his  own  pleadings  or 
otherwise,  negatives  wantonness  or  the  essential  fact  that 
the  injured  party  was  seen  at  any  time  prior  to  the  injury. 
Whelton  V.  Chicago,  M.  ft  St.  P.  R.  Co.,  189—918. 

Jury  Question  on  Undisputed  Facts.    Undisputed  facts  attending 

18  an  injury  present  a  Jury  question,  when  different  conclu- 
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sions  may  be  drawn  therefrom.    Reis  v.  Minneapolis  &  St. 
L.  R.  Co.,  189—988. 


Oontributory   Negligence   of    Servant.      It   is    reversible    error 

19  (Sec.  3593-a,  Code  Suppl.  Supp.,  1915)  to  instruct  that  a 
servant  must  affirmatively  show  freedom  from  contributory 
negligence,  even  though  the  servant  has  alleged  such  free- 
dom, and  even  though  the  record,  negatively  speaking,  does 
not  reveal  any  act  of  contributory  negligence.  Swan  v. 
Dalbey,  189—1046. 

Inapplicable  InBtructlons.     Instructions  relative  to  the  respon- 

20  sibility  of  a  physician  for  negligently  allowing  a  nurse  to 
dress  a  wound,  without  any  allegation  of  negligence  on  the 
part  of  the  physician,  constitute  prejudicial  erjor.  Burris 
V.  Titzell,  189—1322. 

« 

NEW  TRIAL.     See  Trial,  3^-34. 

Petition  for  New  Trial — ^Discretion.    Conceding,  arguendo,  that 

1  the  court  has  a  discretion  in  granting  a  new  trial  on  peti- 
tion, yet  such  discretion  may  not  be  carried  to  the  extent 
of  granting  a  new  trial  in  the  absence  of  substantial  proof 
of  the  allegations  of  the  petition.  Evidence  held  wholly 
insufficient  to  establish  either  fraud  in  obtaining  a  default 
or  a  custom  alleged  to  have  been  violated  in  entering  the 
default.     Western  F.  ft  C.  Co.  v.  McFarland,  189—717. 

Fraud  in  Obtaining  Default.    A  statement  by  counsel,  when  ob- 

2  taining  a  default,  (1)  that,  if  good  cause  were  thereafter 
shown  why  said  judgment  should  be  set  aside,  he  would 
expect  the  court  to  set  it  aside,  and  (2)  that  the  defendant 
had  been  dilatory,  furnishes  no  basis  for  granting  a  new 
trial  on  petition,  especially  when  it  does  not  appear  that 
the  court  entered  the  default  in  reliance  thereon.  Western 
F.  ft  C.  Co.  V.  McFarland,  189—717. 

Newly  Discovered  Evidence — Failure  to  Investigate  Known  Facts. 

3  Diligence  in  the  matter  of  newly  discovered  evidence  as 
ground  for  new  trial  demands  that  a  party  proffering  the 
new  evidence  follow  up  and  investigate  during  the  trial 
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suggested  facts  brought  to  light  during  the  trial.     Bailey 
V.  City  of  Le  Mars,  189—751. 

Withdrawal  of  Attorney  as  Unavoidable  Casualty.  The  with- 
4  drawal  by  counsel  of  his  appearance,  without  giving  his 
client  due,  timely,  and  reasonable  notice  of  his  intention  to 
withdraw,  may  constitute  such  "unavoidable  casualty  and 
misfortune*'  as  to  Justify  the  court  in  setting  aside  the 
dismissal  of  the  action.  So  held  where  the  only  warning 
ever  given  by  the  attorney  to  his  client  was  to  the  effect 
that,  if  arrangements  were  not  made  as  to  his  fees  and 
expenses  in  case  of  trial,  he  would  "feel*'  Justified  in  with- 
drawing.   In  re  Estate  of  Coffin,  189 — 862. 

Misconduct  of  CounseL    Explicit  direction  by  the  court  to  the 
6    Jury  to  disregard  erroneous  conduct  by  counsel  will  ordi- 
narily Justify   the  court  in  denying  a   new  trial  on  the 
ground  of  such  misconduct.     Mitchell  v.  Mystic  Coal  Co., 
189— -1018. 

Pre8«nce  of  Belatives  of  Deceased.    The  fact  that  relatives  are 

6  present  on  the  trial  of  an  action  for  damages  for  negli- 
gently causing  the  death  of  deceased,  and  that  sympathetic 
appeal  is  made  in  connection  with  such  relatives,  is  not 
ground  for  new  trial.    Mitchell  v.  Mystic  Coal  Co..  189 — 1018. 

Reluctance  to  Reverse  Order.    An  order  for  a  new  trial,  on  the 

7  ground  that  the  defeated  party  has  not  had  a  fair  trial, 
will  seldom  be  Interfered  with  by  the  appellate  court. 
Whalen  v.  Brodkey,  189—1255. 

NOTICE.     See  Appeal  and  Error,  1,  8-14. 

NUISANCE.    See  Nrgligencb,  5. 

Abated  Permanent  Nuisance — ^Measure  of  Damages.    The  measure 

1  of  damages  for  a  nuisance,  permanent  in  its  nature  but 
fully  abated  prior  to  the  bringing  of  action,  is  the  de- 
preciation in  rental  value  for  the  time  between  the  crea- 
tion of  the  nuisance  and  its  abatement.  Conklin  v.  City  of 
Des  Moines,  189—181. 

Nonattractive  Nuisance— ^Artificial  Pond.    An  ordinary  pond  of 

2  water,    unguarded    aijid.  .unfenced,    within    the    corporate 
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limits  of  a  city,  and  entirely  within  a  railway  right  of  way, 
and  formed  hy  natural  drainage  from  surrounding  land, 
which  settled  into  a  barrow  pit,  and  around  which  children 
habitually  played,  is  not  an  attractive  nuisance,  in  such 
sense  as  to  render  the  railway  company  liable  in  damages 
because  an  immature  child  met  death  by  falling  therein. 
Blough  V.  Chicago  G.  W.  R.  Co.,  189—1256. 

OFFICERS. 

Vacancy — ^Permanmit  Bemoval  from  Distelct.  An  office  becomes 
vacant  whenever  the  incumbent  permanently  removes  from 
the  district  for  which  he  was  elected  or  aiipointed,  even 
though  he  has  not  taken  up  a  permanent  abode  elsewhere. 
Independent  Scb.  Bist  v.  Miller,  189—123. 

PABENT  AND  CHILD.    See  Adoption;  Bastards;  Deeds, 
2,  3 ;  Parties,  2 ;  Trusts,  3. 

PASTIES.    See  Appeal  and  Error,  1. 

Beal  Party  in  Interest.    One  in  whose  name  a  contractus  made 

1  for  the  benefit  of  another,  or  the  beneficiary  of  such  con- 
tract, may  be  a  party  plaintiff  to  enforce  the  contract,  kin- 
nemann  v.  Kirchner,  189 — 336. 

Beneficiary  Under  Contractual  Divorce  Decree.    In  an  action  to 

2  enforce  a  contractual  divorce  decree,  In  so  far  as  it  obligated 
defendant  to  furnish  his  child  with  a  college  education, 
even  though  the  child  has  attained  its  majority,  the  child 
is  a  proper  party  plaintiff.    Dunham  v.  Dunham,  189 — 802. 

PABTITION. 

Collusion  In  Sale.  Bidders  at  referee's  sale  in  partition  may 
band  themselves  together  for  a  Joint  purchase  of  the  prop- 
erty, so  long  as  nothing  is  done  to  interfere  with  free 
competition  In  the  bidding.     Melin  v.  Melin,  189—370. 

PABTNESSHIP. 

EvldeDce.    Evidence  reviewed,  and  held  to  present  Jury  question 
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1    on  the  isBue  of  the  existence  of  a  partnership  in  operating 
a  garage.    Hall  v.  Young,  189 — 236. 


Kegllgent  Acts  Outside  Scope  of  Partnership.    A  partner  in  the 

2    ownership  and  operation   of  an  automobile  is   not  liable 

for  the  negligence  of  another  partner  in  using  the  car  for 

a  purpose  wholly   outside   the   scope   of  the   partnership. 

Hall  V.  Young,  189—236.  * 


Accounting — Erroneous  Decree.     On  accounting  and  division  of 

3  partnership  assets,  it  Is  manifest  error  to  decree  the  di- 
vision of  the  property  in  kind  in  certain  'fractional  parts 
to  each  partner,  and  to  require  a  partner  who  is  a  creditor 
of  the  firm  to  accept  a  naked  Hen  on  each  allotted  share  for 
a  fractional  part  of  his  claim,  without  any  personal  Judg- 
ment for  such  claim,  and  without  any  remedy  to  enforce 
his  claim.    Ward  v.  Chew,  189—528. 

Accounting.    In  a  partnership  accounting,  involving  a  partner- 

4  ship  in  the  disposal  of  a  stock  of  goods,  the  court,  in  de- 
termining profits,  should  proceed,  in  the  absence  of  evidence 
of  any  greater  value,  on  the  basis  of  what  one  of  the  part- 
ners originally  paid  for  the  goods — not  on  the  basis  of 
what  the  goods  invoiced   when   they  were  so   purchased. 

•       Brenson  v.  Olson,  189 — 829. 

Judgment  on  Accounting.    A  partner  whose  profit  and  interest 

5  is  in  a  stock  of  goods,  and  who  acquiesces  in  a  trade  of 
such  stock  for  land  taken  in  the  name  of  the  other  partner, 
is  not  entitled,  on  settlement,  to  a  personal  judgment  against 
the  other  partner  for  his  interest,  but  only  to  a  lien  on 
the  land  for  the  amount  due  him.  Evenson  v.  Olson,  189 — 
829. 

Dissolution — ^Evidence.     A  partnership  is  not  dissolved  per  se 

6  by  the  act  of  one  partner  in  ceasing  to  give  his  personal 
services  to  the  firm's  business,  when  his  capital  remained 
in  the  firm,  and  the  remaining  partner  made  no  request  for 
a  dissolution.     Lewellen  v.  Thomas,  189 — 1352. 


PEBJUBT.    See  Judgment,  1,  3. 
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PHTBIOIANB  AND  SURGEONS.     See  Nbgligbncb,   11; 

WiTNBSSHS,  1.      • 

Bespozifllbillty  for  Kegllgence  of  Kuno.    A  physician  may  not  be 

1  held  responsible  for  the  negligence  of  a  nurse  over  whom 
he  has  no  control.    Burrls  v.  Titzell,  189 — 1822. 

• 

Improper  Operation  from  Non-expert  Testimony.    An  operation 

2  on  the  human  body  by  a  surgeon  may  be  so  grossly  in  ex- 
cess of  what  was  reasonably  necessary  that  a  Jury  may 
find  such  fact,  without  the  aid  of  expert  testimony  that 

.  such    operation    was    improper.      So    held    on    the    issue 
whether  a  surgeon  unreasonably  operated  through  the  pa- 
tient's back,  in  order  to  remove  an  obstruction  near  the 
^  right  nipple.    Burris  v.  Titzell,  189—1322. 

» 
Ezerdse  of  Skill— -Evldeace.    A  physician  or  surgeon  sued  for 

3  malpractice  should  be  permitted  to  testify  whether,  in  the 
treatment  of  the  patient,  he  exercised  his  best  skill,  knowl- 
edge, and  Judgment.     Osnes  y.  Scanlon,  189 — 1364. 

ConcluHiQn  Eridenoe.     A  question  Is  objectionable  which  calls 

4  upon  a  physician  witness  to  state  whether  a  patient  could 
endure  the  pain  of  an  indicated  condition,  "without  sedar 
tives  and  without  the  loss  of  any  weight."  Osnes  v. 
Scanlon,  189 — 1364. 

PLEADINO.    See  Appbal  and  Error^  23 ;  Frauds,  Statutb 
OF,  5;  Insurance,  16;  Nbgligbncb,  10;  Trial^  22;  Vbnub. 

Demurrer  to  Answer  tJontaining  Oeneral  DeniaL  A  ruling  sus- 
1  taining  a  demurrer  to  an  answer  will  not  be  set  aside  on 
the  point  that  the  answer  contained  a  denial  of  a  certain 
material  allegation  of  the  petition,  when  the  record  dem- 
onstrates that  said  denial  was  abandoned  in  the  trial  court, 
and  that  the  parties,  in  disposing  of  the  matter  on  de- 
murrer, mutually  proceeded  on  the  assumption  that  the 
allegation  in  question  was  true,  as  alleged  by  plaintifT. 
Holmes  v.  Curl,  189—246. 

Want  of  Verification — ^Waiver.     Failure  to  move  to  strike  an 
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2  unverified  answer  works  a  waiver  of  the  defect.  Lindsay 
V.  Lindsay,  189 — 326. 

Pleading  Conclusion.     An  allegation  that  ."the  contract  alleged 

3  ♦  ♦  •  is  so  vague  ♦  ♦  ♦  that  it  cannot  he  enforced, 
and  [defendant]  denies  that  said  contract  has  any  validity/' 
is  a  pure  conclusion,  and  properly  stricken  on  motion. 
Linnemann  v.  Kirchner,  189 — 336. 

TTncliaUenged  Pleading-— Effect.    An  inaufflcient  but  unchallenged 

4  pleading,  if  proven,  will  sustain  a  recovery,  but  this  chal- 
lenge may  be  made  (1)  by  motion  to  direct  verdict,  or  (2) 
by  motion  for  Judgment.  Alexander  Bros.  v.  Hawkeye  ft 
D.  M.  Ins.  Co.,  189—726. 

Failure  to  Obtain  Leave  to  Amend.    An  amendment  will  not  be 

5  stricken  for  want  of  leave,  if  leave  would  have  been  given, 
if  asked.    Dunham  v.  Durham,  189 — 802. 

Evidence  Beyond  Paper  Issue—Waiver.    A  litigant  may  not  sit 

6  by  without  objection,  and  permit  his  adversary  to  prove 
a  waiver,  and  thereafter  contend  that  the  evidence  went 
beyond  the  paper  issue.  Fisher  v.  Skldmore  Land  Co., 
189—833. 

Admission  Because  of  Failure  to  Deny — ^Waiver.     A  material 

7  allegation  is  not  deemed  true  because  of  the  failure  to  deny 
it,  when  the  party  pleading  neither  moves  for  default  nor 
for  judgment,  but  proceeds  to  trial  as  though  such  allega- 
tion had  been  formally  denied.  Independent  V.  &  S.  Co.  v. 
Iowa  Merc.  Co.,  189—874. 

» 

*' Cross-Bill*'  as  * 'Defense.**     The  filing  in  divorce  proceedings 

8  of  a  cross-bill  on  behalf  of  a  client,  and  the  trial  of  the 
same,  may  constitute  a  ^'defense*'  of  the  client,  within  the 
meaning  of  a  contract  relative  to  fees  for  "defending"  the 
client.    Bryant  v.  Mundorf,  189 — 882. 

Refusal  of  Unnecessary  Amendment.    Complaint  may  not  be  made 

9  of  the  refusal  of  an  unnecessary  amendment.  Quaker  Oats 
Co.  V.  Kidman,  189—906. 


Index-Digest,  Vol.  189.  1485 

« 

Plibading  Continuod  to  Principal  and  Agrnt 

Variance.    An  allegation  that  an  employee's  tall  and  resulting 

10  injury  were  caused  (1)  by  the  sickening  effect  of  poisonous 
gases  escaping  from  a  defective  stove,  and  (2)  by  the  ex- 
plosion of  such  stove,  with,  proof  of  only  one  o!  said  causes, 
presents  no  fatal  variance.    Swan  v.  Dalbey»  189 — 1046. 

Variance-— Surplus  Allegation  in  re  Negligence.    No  fatal  vari- 

11  ance  is  presented  by  alleging  that  a  public  utility  company, 
in  response  to  a  request  from  deceased  for  electrical  cur- 
rent, (1)  erected  the  poles  and  strung  the  wires  in  the 
public  highway  to  deceased's  residence,  (2)  installed  a 
transfcnrmer  in  connection  with  said  poles  and  wires,  (3) 
owned  said  poles,  toires,  and  transformer,  and  (4)  so 
negligently  maintained  said  electrical  appliances  as  to 
cause  the  death  of  deceased,  and  by  proving  the  first,  second, 
and  fourth  allegations  and,  in  lieu  of  the  third  allegation, 
proving  that  the  deceased  defrayed  the  cost  of  all  said 
appliances;  the  record  failing  to  show  that  deceased  was 
charged  with  any  duty  to  maintain  said  poles,  wires,  or 
transformer.    Coleman  v.  Iowa  R.  L.  ft  P.  Co.,  189 — 1063. 

PBINGIPAL  AND  AGENT.    See  Fraudulbnt  Convbyancbs  ; 
Pbocbss. 

Retaining  Benefit  and  Denying  Authority.    A  principal  may  not 

1  retalh  the  benefits  of  a  contract  and  then  deny  the  author- 
ity of  an  agent  to  enter  into  such  contract.  Liove  Bros.  v. 
Mardls,  189—350. 

Agent  Serving  Two  Mastera— Avoidance  of  Contract.    When  a 

2  contract  is  th6  result  of  services  rendered  by  an  agent 
serving  both  parties  to  the  contract,  it  is  Toidable  at  the 
instance  of  the  party  who  did  not  know  that  the  agent 
was  acting  In  a  dual  capacity.  Rodenkirch  v.  Layton,  189 — 
430. 

Oommlsslon   on   Sales — ^Exempting    Clause.     A    principal    who, 

3  reasonably  knowing  that  he  would  be  unable  to  fill  orders, 
contracts  to  pay  his  agent  (who  was  without  such  knowl- 
edge) a  commission  on  all  orders  obtained,  will  not  be  re- 
lieved of  his  obligation  by  an  exempting  clause  In  the 
contract  that  no  commissions  will  be  claimed  **1>y  reason 
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of  delay  in  filling  orders.''    Rhea  v.  Adder  Mach.  Co.,  189 — 
1086. 

Authority — ^Accepting  Benefits.  Authority  in  the  principars 
4  local  agent  to  execute  a  lease  in  the  principal's  name,  may 
be  shown  hy  testimony  that,  after  the  lease  was  entered 
into,  the  principal  recognized  the  same,  paid  the  rent  ac- 
cruing thereunder,  and  accepted  the  full  benefits  thereof. 
Marckres  Bros.  v.  Perry  Gas  Works,  189 — 1204. 

PROCESS.     See  Appeal  and  Error,  1,  8-14. 

Service  in  Actions  Growing  out  of  Agency.    An  action  may  not 

1  be  said  to  "grow  out  of"  or  "be  connected  with"  an  office 
or  agency  because  of  the  fact  that,  after  the  purchase  of 
the  article  directly  from  the  maker,  the  agent  (1)  sold  re- 
pairs to  the  purchaser  and  (2)  attempted  to  remedy  defects 
in  the  article.  (Section  3532,  Code,  1897.)  Duhigg  v. 
Waterloo  Gas.  Eng.  Co.,  189—547. 

Dealer  (7)   or  Agent  (7)     One  who,  under  a  contract  for  the 

2  exclusive  sale  of  an  article  in  a  given  territory,  makes 
C.  O.  D.  purchases  of  the  manufacturer,  and  sells  at  his 
own  price,  with  a  claim  to  a  portion  of  the  difference  be- 
tween the  retail  and  wholesale  price,  in  case  his  exclusive 
right  is  violated,  and  who  attends  to  the  manual  delivery 
and  replacement  of  defective  parts  furnished  by  the  manu- 
facturer under  his  warranty  against  defective  material  or 
workmanship,  is  a  ^'dealer,**  and  not  an  '*apent,''  in  the 
sense  that  service  may  be  made  on  him  in  an  action 
against  the  manufacturer  growing  out  of  a  purchase  from 
the  latter.  (Section  3532,  Code,  1897.)^  Duhigg  v.  Waterloo 
Gas.  Eng.  Co.,  189—547. 

Agency  and  Action  Arising  out  of.    Evidence  reviewed,  and  held 

3  Insufficient  to  show  that  one  on  whom  service  was  made 
was  other  than  a  "dealer,"  and  that,  if  agency  be  conceded, 
nevertheless  the  action  did  not  "grow  out  of"  nor  was  it 
"connected  with"  such  agency.  Duhigg  v.  Waterloo  Gas. 
Eng.  Co.,  189—547. 

Burden  of  Proof  in  re  Service  on  Agent.     A  plaintiff  who  pro- 

4  ceeds  on  the  claim  that  defendant  has  created  an  agency 
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in  a  county  other  than  that  in  which  defendant  resides, 
and  makes  service  on  defendant  by  serving  the  agent,  must, 
on  special  appearance  by  defendant  to  question  the  Juris- 
diction of  the  court,  show  that  the  defendant  is  a  nonres- 
ident of  the  county  in  which  the  agency  is  located.  (Sec. 
3532,  Code,  1897.)     Hall  ft  Martin  v.  Chandler,  189—851. 

Insui&cient  Evidence  of  Agency.     Service  on  an  "agent*'  may 

5  not  be  sustained,  either  on  naked  evidence  (1)  that  the 
alleged  agent  did,  at  times,  do  or  perform  certain  things  or 
acts  for  the  alleged  principal, — i.  e.,  collected  rents, — or 
(2)  that  the  alleged  agent  was  "in  charge  of  or  looked 
after  said  building."  The  authority  of  the  alleged  agent 
must  be  sfMion.  (Sec.  3582,  Code,  1897.)  Dolan  v.  Keppel, 
189—1120. 

Actions  ''Growing  out  ot**  Agency.    An  action  for  personal  in- 

6  jury,  based  on  the  alleged  negligence  of  an  owner  in  con- 
structing a  porch  without  a  railing,  may  not,  within 
Sec.  3532,  Code,  1897,  be  said  to  *'grow  out  of  or  "be  con- 
nected with"  an  agency  which  simply  authorized  the  agent 
to  **6e  in  charge  of  and  look  after'*  said  building.  Dolan 
V.  Keppel,  189—1120. 

PROSTITUTION,  HOUSE  OF. 

Declarations  of   Inmates.     Declarations   by   the   inmates   of  a 

1  house  are  admissible  on  the  issue  whether  it  Is  a  house  of 
prostitution.  (Sec.  4944-h9,  Code  Suppl.  Supp.,  1915.) 
State  V.  Clark,  189 — 492. 

Abatement — Knowledge  of  Owner.    A  house  of  prostitution  may 

2  be  abated  and  the  house  closed,  irrespective  of  the  knowl- 
edge of  the  owner  of  the  premises.    State  v.  Clark,  189 — 492. 

Imposition    of    Mulct    Tax — Knowledge    of    Owner.      Premises 

3  which  are  shown  to  be  used  for  purposes  of  prostitution 
are  presumptively  liable  to  the  $300  mulct  tax.  Want  of 
knowledge  on  the  part  of  the  owner  of  such  prohibited  use 
will  defeat  the  tax,  but  the  owner  has  the  burden  to  so 
show.     State  v.  Clark,  189—492. 
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SillLBOADS.     See  Carriers;  Nuisance,  2;  Rbceiverb,  1, 
8,4. 

Crossing  Accident — Conclusive  Contributory  Negligence.  One 
who,  in  full  possession  of  good  health,  sight,  and  hearing,  on 
a  clear  day,  and  without  distracting  circumstances,  driyes 
upon  a  well  known  railway  crossing,  and  is  killed  by  a 
negligently  operated  engine,  is  conclusively  guilty  of  con- 
tributory negligence,  even  though  the  surviving  occupant 
of  the  vehicle  testifies  that  they  did  look  for  an  approach- 
ing train  at  all  times  after  passing  a  point  75  feet  from 
the  crossing,  *when  the  record  rbveals  the  fact  that,  for 
said  entire  distance,  the  view  of  the  track  for  at  least  50 
rods  was  unobstructed.  Waters  v.  Chicago,  M.  ft  St.  P.  R. 
Co.,  189—1097. 

RAPE. 

Corroboration — Designedly  Planned  Opportunity.    Evidence  tend- 

1  Ing  to  show  that  the  accused  designedly  planned  the  op- 
portunity to  commit  a  rape,  the  commission  of  which  is 
properly  shown,  may  furnish  the  required  corroboration. 
State  V.  Kessler,  189 — 567. 

Nonresistance  as  Bearing  on  Consent.     A  single  threat  to  kill. 

2  unaccompanied  by  any  demonstration  of  brutal  force  or  of 
dangerous  weapons,  will  not  excuse  a  total  failure  of  a 
female  to  make  outcry  or  resistance,  by  word  or  act,  when 
she  Is  a  woman  of  mature  years,  a  widow,  fully  conscious, 
and  in  possession  of  ordinary  physical  powers.  State  v. 
Morrison,  189—1027. 

Definition.     Definition  of   rape   reviewed,   and   held   suflldent, 

3  under  the  record  presented,  though  subject  very  properly 
to  amplification.     State  v.  Morrison,  189 — 1027. 

RECEIVERS. 

Kegllgence — ^Duty  to  Tenant  on  Company's  Property.    Evidence 

1    reviewed,  in  an  action  against  a  receiver  of  a  railway  for 

.  injuries  to  property  by  the  removal  of  adjoining  wall  of 
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leased  premises,  where  there  was  nothing  to  indicate  that 
the  receivership  was  not  for  the  general  purpose  of  de- 
fending and  protecting  the  property  of  the  railway  com- 
pany, and  held  sufficient  to  go  to  the  jury  upon  the  ques- 
tion whether  the  receiyer,  who  had  been  appointed  after 
the  removal  of  the  wall,  was  negligent  in  failing  to  brace 
the  tenant's  wall,  after  notice  that  the  foundation  was 
giving  away.     Divines  v.  Dickinson,  189 — 194. 

Validity  of  Sale  to  Beceiver,    A  receiver  may  purchase,  at  a 

2  referee's  sale  in  partition,  the  property  of  which  he  is 
receiver,  when  his  position  as  receiver  has  brought  to  him 
no  knowledge  not  readily  available  to  all  interested  par- 
ties, and  there  is  no  opportunity  for  conflict  between  his 
individual  interest  and  the  interest  of  such  parties.  Melin 
V.  Melin,  189—370. 

When  Claims  Barred— Earnings  Devoted  to  Betterments.    When 

3  the  earnings  of  a  corporation  under  receivership  are  de- 
voted solely  to  the  betterment  of 'the  corporate  property, 
claims  against  the  receiver  become  claims  against  the  cor- 
poration upon  the  retransfer  of  the  property,  at  least  to 
the  extent  of  the  betterments.  Anderson  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  189—789. 

Order  for  Filing  Claims — ^Noncompliance— Sffect.    Claims  against 

4  the  receiver  of  a  corporation,  not  filed  within  the  time  pro- 
vided by  court  order,  are  not,  upon  the  discharge  of  the 
receiver,  barred  against  the  corporation  by  reason  of  said 
order,  when  there  has  been  no  sale  and  distribution  of  the 
corporate  property.  It  is  immaterial  that,  when  the  claims 
are  sought  to  be  enforced,  there  has  been  a  change  of  stock- 
holders.   Anderson  v.  Chicago,  R.  I.  &  P.  R.  Co.,  189 — 739. 

Technical  Procedure — ^Waiver.  When  a  creditor,  under  permis- 
6  sion  of  the  court,  intervenes  in  receivership  proceedings, 
and  presses  to  a  close,  without  objection,  his  claim  for  a 
preference,  subsequently  raised  objections  (1)  that  the 
presentation  of  the  claim  was  not  timely,  (2)  that  no  order 
was  entered  permitting  the  receiver  to  be  sued,  (3)  that 
the  receiver  was  not  named  as  a  defendant,  and  (4)  that 
the  other  creditors  were  not  notified,  will  be  treated  as 
waived.  Independent  V.  &  S.  Co.  v.  Iowa  Merc.  Co.,  189 — 
874. 
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Judgment  Adjudicating  Preference.    A  judgment  against  an  in- 

6  solvent,  tor  money  paid  under  a  fraud-induced  and  re- 
scinded contract,  does  not  ipso  facto  adjudicate  that  the 
judgment  plaintiff  is  entitled,  in  receivership  proceedings, 
to  the  standing  of  a  preferred  creditor,  especially  when 
neither  the  receiver  nor  the  remaining  creditors  were 
parties  to  the  judgment  proceedings.  Independent  V.  ft  S. 
Co.  V.  Iowa  Merc.  Co.,  189—874. 

General  Creditors.    A  defrauded  creditor  of  an  insolvent,  who 

7  falls  in  his  claim  for  a  preference  over  all  other  creditors, 
should  not  be  denied  the  rights  of  a  general  creditor.  In- 
dependent V.  ft  S.  Co.  V.  Iowa  Merc.  Co.,  189 — 874. 

Bight  Acquired  by  Bidder.     A  bidder  at  a  receiver's  sale  ac- 

8  quires  no  enforcible  right  until  his  bid  has  been  accepted 
by  the  court.     Saunders  v.  Stults,  189—1090. 

REFERENCE.  ' 

Beport  as  Special  Verdict.  The  report  of  a  referee,  as  to  the 
facts,  especially  when  confirmed  by  the  court,  has  the  force 
and  effect  of  a  verdict  by  a  jury.  (Sec.  3741,  Code,  1897.) 
Gardiner  ft  Co.  v.  Hayward,  189—1129. 

REMAINDERS, 

Vested  (?)  or  Continffent  (?)  A  devise  of  a  life  estate,  with 
power  to  sell  and  with  direction  to  divide  all  property 
"remaining"  after  the  death  of  the  life  tenant  among  named 
persons,  creates  a  vested  remainder.  Hiller  v.  Herrick,  189 
—668. 

REPLEVIN. 

Demand — ^When  Necessary.  Replevin  for  fixtures  will  lie  with- 
out demand  on  the  owner,  who  is  not  in  possession,  provided 
proper  demand  is  made  on  the  tenant,  who  is  in  possession. 
Automatic  S.  Co.  v.  (Central  A.  Co.,  189 — 145. 
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SALES.    See  Frauds,  Statute  of,  3. 

OaUlng  for  Quotatioiifl — Effect.     A  written  request  by  a  pro> 

1  spectlve  vendee  for  quotation  of  prices,  and  a  compliance 
therewith  by  the  proBpective  vendor,  followed  at  once  by 
an  order  by  such  vendee  for  a  definite  quantity,  does  not 
constitute  a  contract  of  sale.  Johijaon  Oil  Ref.  Co.  v. 
Federal  O.  ft  S.  Co.,  189 — 1. 

Implied  Warranty  In  Sale  of  Humui  Food.    A  manufacturer  who 

2  prepares  and  puts  upon  the  market  in  sealed  packages  an 
article  of  food  for  human  consumption.  Is  held  not  only 
to  the  highest  degree  of  care  in  preparing  such  article, 
but  Is  also  held  to  Impliedly  warrant  to  the  ultimate  con- 
sumer that  the  article  is  fit  for  human  consumption.  It 
follows  that  the  consumer,  in  purchasing  such  an  article, 
is  not  shackled  by  any  rule  of  caveat  emptor,  and,  if  injured, 
without  want  of  care  on  his  part,  by  eating  such  article, 
he  may  maintain  an  action  for  damages  against  the  manu- 
facturer, both  (1)  for  negligence  and  (2)  for.  breach  of 
implied  warranty,  even  though  there  is  no  privity  of  con- 
tract between  the  parties.  Davis  v.  Van  Camp  Pkg.  Co., 
189—775. 

Bzprees  Warranty — Canned  Ooods.     Written  statements  placed 

3  on  a  can  of  goods  by  the  manufacturer  reviewed,  and  held 
not  to  constitute  an  express  warranty  that  the  food  was 
wholesome  and  fit  for  use.  Davis  v.  Van  Camp  Pkg.  Co., 
189—775. 

Statement  of  Opinion.     The  naked  statement  that  an  article, 

4  when  fed  to  animals,  **toould  improve  their  growth  and 
physical  condition*'  does  not,  as  a  matter  of  law,  constitute 
a  warranty,  in  the  absence  of  a  plea  that  the  language  was 
so  intended.    De  Zeeuw  v.  Fox  Chem.  Co.,  189 — 1195. 

dOHOOLS  AND  SCHOOL  DISTRICTS. 

Vacancy  in  OfB.ce  of  Treasurer.    The  office  of  school  treasurer  is 

1    a  "civir*  office  and,  notwithstanding  the  provisions  of  Art.  9 

of  the  Constitution,  relative  to  the  state  board  of  education, 

becomes  vacant  whenever  the  incumbent  ceases  to  be  a 
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resident  of  the  district.     (Sec.  1266,  Code,  1897.)     Inde- 
pendent Sch.  Dlst  V.  Miller,  189—123. 

Consolidated  Districts— Enlarging  Proposed  District.    The  county 

2  board  of  education,  on  a]>peal  to  it  in  re  petition  for  a 
consolidated  school  district,  has  no  jurisdiction  to  order 
the  inclusion  of  territory  not  already  embraced  within  the 
boundaries  as  set  fotth  in  the  petition.  (Sec.  2794-a,  Code 
Supp.,  1913,  as  amended  by  Ch.  149,  Acts  38  G.  A.)  Brooker 
V.  Ludlow,  189—760. 

Quo  Warranto.    Quo  warranto  is  the  exclusive  remedy  for  test- 

3  ing  the  validity  of  the  incorporation  of  a  consolidated 
school  district.    HuCTord  v.  Herrold,  189 — 853. 

Consolidation — ^Acquisition  of  Land  by  Federal  GtoTemment.    The 

4  acquisition  by  the  Federal  government  of  lands  within  a 
consolidated  school  district  in  no  wise  disturbs  the  legal 
Incorporation  of  the  district,  even  though  the  lands  taxable 
for  school  purposes  are  reduced  below  16  sections.  Hufford 
V.  Herrold,  189—853. 

Attempt  to  Cede  Lands— Delay  in  Selling  Bonds.    The  legal  in- 

5  corporation  of  a  consolidated  school  district  is  in  no  wise 
impaired  (1)  by  the  illegal  attempt  of  the  directors  to 
cede  part  of  the  district  territory  to  another  district,  nor 
(2)  by  delay  on  the  part  of  the  directors  in  disposing  of 
bonds  duly  authorized  for  schoolhouse  purposes.  Hufford 
V.  Herrold,  189—853. 

Semedy  in  re  Improper  School  Site.     The  discretionary  action 

6  of  school  directors  in  selecting  schoolhouse  sites  may  be 
reviewed  only  on  appeal  to  the  county  superintendent. 
(Sec.  2818,  Code,  1897.)     Hufford  y.  Herrold,  189—853. 

Acquisition  of  Lands  by  Federal  Gtoveniment — ^Effect.    The  power 

7  of  a  consolidated  school  district  (1)  to  sell  its  authorized 
bonds,  and  (2)  to  levy  authorized  taxes,  is  in  no  wise 
impaired  by  the  fact  that,  subsequent  to  the  authorization, 
the  Federal  government  acquired  large  tracts  of  land  within 
the  district,  and  thereby  removed  such  lands  from  taxation. 
Hufford  V.  Herrold,  189 — 853. 
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Bestralnlxig  Autliorized  Tax  Levies.    Authorized  tax  levies  may 
8    not  be  restrained  on  the  ground  that  fraud  existed  in  the 
origrinal  organization  of  the  district.     Hulford  v.  Herrold, 
189—853. 


SEDUCTION. 

Divorced  Womaa  and  Manled  Man.    Sexual  intercounie,  actually 

1  resulting  from  protestations  of  love  by  a  married  man  for 
a  twice-divorced  woman,  of  chaste  character,  reinforced 
by  repeated  promises  of  marriage  as  soon  as  a  divorce 
can  be  obtained,  designed  for  the  purpose  of  inducing  such 
intercourse,  constitutes  legal  seduction.  Wiley  v.  f^eck, 
189—614, 

Promise  of  Marriage  by  a  Married  Man.    Evidence  of  a  promise 

2  of  marriage  by  a  married  man  is  admissible  as  bearing  on 
the  sincerity  and  good  motives  of  the  promisor  in  his  pro- 
testations of  love.    Wiley  v.  Fleck,  189 — 614. 

aODOVY. 

Acts  Constituting.    Sodomy  may  be  committed  by  having  copu- 
1    lation  in  the  mouth  of  a  human  being.     State  v.  F^jris, 
189—505. 


\ ' 


Indicting  Accomplice  as  Principal.    One  who  permits  the  crime 
2    of  sodomy  to  be  perpetrated  on  his  body  may  be  indicted  as 
a  principal.     Indictment  held  sufficient.     State  v.  Farris, 
189—505. 

SPECIFIC  PEBFOBMANCE, 

Noncontemplated  Special  Assessments.  A  written  contract  giving 
a  tenant  the  right  to  purchase  the  leased  premises  at  a 
specified  time  during  the  term  will  not  be  so  specifically 
ei}forced  as  to  require  the  owner  of  the  property  to  pay 
special  assessments  for  improvements  which  were  not 
within  the  contemplation  of  the  parties  when  the  right  to 
purchase  was  granted.    Nelson  v.  Robinson,  189 — 1076. 
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STATUTES. 

Amendment  as  Bearing  on  GonstructKm.    The  rights  of  one  class 

1  of  parties  embraced  within  a  statute  may  not  be  controlled 
by  an  amendment  dealing  exclusively  with  another  class. 
In  re  Continental  Cas.  Co.,  189 — 933. 

lm.pllcatlon  from  Amendment.    The  construction  of  a  statute  as 

2  to  one  class  of  persons  may  not  be  controlled  by  a  merely 
implied  construction  arising  from  an  amendment  to  the 
statute  dealing  with  a  different  class  of  persons.  In  re 
Continental  Cas.  Co.,  189 — 93S. 

Validity  In  General— <fonstltutlonallty— Title.    Ch.  372,  37  G.  A.. 

3  denouncing  hostility  to  the  government,  is  not  unconstitu- 
tional because  of  the  failure  of  the  title  of  the  act  to  men- 
tion the  United  States,  as  the  crime  denounced  is  against 
the  state,  and  not  against  the  United  States,  and  the  title, 
"An  act  relating  to  offenses  against  the  state  of  Iowa," 
might  have  been  sufficient,  under  the  state  Constitution, 
even  if  it  had  created  two  distinct  offenses  (which  it  did 
not  do) ;  as  a  statute,  under  such  objections,  will  be  given 

V      a  liberal,  and  not  a  critical  or  technical  construction,  and 
r  all  doubt  as  to  the  sufficiency  of  the  title  will  be  resolved 
in  favor  of  its  validity.    State  v.  Gibson,  189—1212. 

TAXATION.    See  Schools  and  School  Districts,  7,  8. 

« 

Shares  of  Bank  Stock — ^Beal  Estate  Deduction.  The  method  pro- 
1  vided  by  Sec.  1322,  Code  Supp.,  1913,  for  the  assessment  of 
the  shares  of  stock  of  national,  state,  and  savings  banks 
and  loan  and  trust  companies  is,  in  view  of  its  legislative 
history,  and  purpose  to  render  absolutely  uniform  the  meth- 
od of  assessing  taxes  on  banking  capital,  exclusive  of  any- 
thing in  the  prior  section  of  the  Code  of  1897,  known  as 
Sec.  1324.  It  follows  that  from  the  total  amount  of 
capital,  surplus,  and  undivided  profits  there  should  be  de- 
ducted the  amount  of  capital  actually  Invested  in  real 
estate,  and  not  the  valuation  which  the  assessor  has  seen 
I  fit  to  place  on  such  real  estate  for  taxation  purposes.    Se- 

curity Sav.  Bank  v.  Board  of  Review,  189 — 463. 
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Double  Taxation  on  National  Banks.    Principle  recognized  that 

2  there  can  be  no  double  taxation  on  the  shares  of  stock  of 
national  banks.  Security  Say.  Bank  v.  Board  of  Review. 
189—463. 

Insurance— "Gross   Premiums   Beceived."      In    computing    the 

3  "gross  amount  of  premiums  received'*  annually  by  an  in- 
surance company  "for  business  done  in  this  state/'  as  a 
basis  for  the  state  tax,  oonsideration  must  be  given  solely 
to  premiums  earned  by  the  company — not  to  premiums  re- 
ceived, but  returned  to  the  insured  on  cancellation  of  the 
policy.  (S^ec.  1333,  Code  Supp..  1913.)  Tn  re  Continental 
Cas.  Co.,  189 — 933. 

" Insurance  upon  Property  in  this  State"  Defined.     A  contract 

4  between  two  foreign  Insurance  companies  doing  a  general 
insurance  business  in  Iowa,  under  which  each  reciprocally 
pays  to  the  other,  in  the  state  of  their  domicile^  a  portion 
of  the  premium  received  on  its  policies  issued  on  property 
in  this  state,  and  under  which  the  company  receiving  such 
portion  agrees  to  pay  to  the  company  paying  the  portion- a 
proportional  amount  of  the  loss,  if  any,  does  not  constitute 
*'in8urance  upon  property  in  this  state''  within  the  meaning 
of  Sec.  1333.  Code  Supp.,  1913,  and  therefore  no  state  tax 
is  due  on  the  portion  so  paid  for  indemnity.  In  re  Con- 
tinental Cas.  Co.,  189—933. 

• 

teleobaphs  and  telephones. 

IJnrepeated  Death  Message    Becovery.    A  contract  provision  in 

1  an  unrepeated  interstate  telegraph  message,  duly  approved 
by  the  interstate  commerce  commission,  limiting  recovery 
for  delay  or  failure  to  deliver,  to  the  amount  paid  for  trans- 
mission, is  reasonable  and  enforcible,  and  applies  to  a  death 
message.    Frederick  v.  Western  Union  Tel.  Co.,  189 — 1338. 

Contract  Limitation  on  Becovery.    A  contract  provision  in  an 

2  unrepeated  interstate  telegraph  message,  limiting  recovery 
for  delay  or  failure  to  deliver  (1)  to  the  amount  paid  for 
sending  the  message,  and  (2)  to  an  amount  not,  in  any 
event,  to  exceed  $50,  permits  a  recovery  up  to  $50,  if  the 
delay  or  failure  to  deliver  was  the  result  of  gross  negligence 
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on  the  part  of  the  telegraph  company.    Frederick  v.  West- 
ern Union  Tel.  Co.,  189—1338. 


Damages  for  Mental  Pain  and  Anguish.  The  rule  of  the  Federal 
3  courts  that  recovery  for  mental  pain  and  anguish  which  is 
independent  of  any  other  Injury  may  not  be  had,  in  an 
action  for  delay  or  failure  to  deliver  an  interstate  telegraph 
message,  is  binding  on  the  state  courts  in  like  actions. 
Frederick  v.  Western  Union  Tel.  Co.,  189 — 1338. 

TRESPASS.    See  Animals;  Injunction,  1. 

Burden  of  Proof.  In  an  action  to  enjoin  a  trespass,  plaintiff 
meets  his  burden  of  proof  by  showing  his  possession  under 
a  lease  from  the  owner.  Defendant  then  has  the  burden 
legally  to  Justify  his  possession,  i.  e.,  by  showing  that 
plaintiff  had  leased  to  him.  Frisbie  Bros.  v.  Beck,  189 — 
1126. 

TRIAL.  See  Appeal  and  Error^  5-7,  22,  28;  Criminal 
Law;  Frauds^  Statute  of,  6;  Larceny;  Negligence, 
15-20;  Trusts,  1,  2;  Witnesses,  7-9. 

Method  of  Trial. 

Oombinlng   Equitable  Issues  Artsi&f  at  Iiaw  and  in  Bqulty. 

1  Equitable  issues,  practically  identical,  and  arising  in  two 
actions,  one  at  law  (replevin)  and  one  in  equity,  between 
the  same  parties,  over  the  same  subject-matter,  may  very 
properly  be  consolidated  and  tried  in  the  equitable  action, 
especially  when  a  trial  of  the  equitable  issues  will  be 
determinative  of  the  entire  controversy.  Groen  v.  Ferris, 
189—21. 

Equity  (7)  or  Law  (7)     A  quasi  equitable  prayer,  following  a 

2  strictly  defensive  answer  at  law  to  a  petition  at  law,  pre- 
sents no  Justification  for  a  transfer  to  equity,  when  an 
analysis  of  the  pleadings  demonstrtites  that  such  prayer  may 
be  Just  as  effectually  satisfied  at  law  as  in  equity. 
(Sec.  3435,  Code,  1897.)  Darst  v.  Fort  Dodge,  D.  M.  &  S.  R. 
Co.,  189—632. 
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•  Transfer  to  Z«aw  on  Failure  to  Prove  Bqoity.    One  who  pleads 

3  himself  into  equity,  but  demonstrates,  on  the  trial  in 
equity,  that  the  action  is  solely  at  law,  may  not  complain  of 
the  action  of  the  court  in  declining  to  retain  further  juris- 
diction, and  in  transferring  the  cause  to  the  law  calendar; 
and  especially  so  when  defendant  was  asking  for  such 
transfer.    Gorman  v.  Joens,  189 — 845. 

CouRSB  AND  Conduct  in  General. 

View  of  Premises.    The  court  is  within  its  discretion  in  refusing 

4  to  permit  the  jury  to  view  the  scene  of  an  accident,  at  a 
trial  over  two  years  after  the  accident,  and  at  a  time 
when  the  condition  of  the  walk  had  materially  changed. 
Bailey  v.  City  of  Le  Mars,  189—751. 

Objections  to  Conclusion  Statements^    Objections  to  statements 

5  in  an  affidavit  for  continuance  (admitted  in  order  to  avoid 
a  continuance),  on  the  ground  that  the  same  were  mere 
conclusions,  reviewed,  and  held  that  the  court  had,  by  its 
ruling,  eliminated  all  prejudicial  matters.  Fisher  v.  Skid- 
more  Land  Co.,  189 — 833. 

« 
Sefusal  to  Order  Interpreter.    Refusal  to  order  an  examination 

6  of  a  witness  through  an  interpreter  will  not  be  disturbed, 
in  the  absence  of  a  showing  of  abuse  of  discretion.  Adami 
V.  Fowler  A  Wilson  Coal  Co.,  189—995. 

EviDBNCB. 

Oross-FiTamination.     Whether  a  witness  "had   warned   his  de- 

7  ceased  son  of  the  danger  of  electrical  wires"  is  not  cross< 
examination  of  testimony  "relative  to  the  location  of  the 
liQes  and  the  phenomena  attending  them  when  coming  in 
contact  with  other  objects."  Graves  v.  Interstate  Power 
Co.,  189—227. 

Order  of  Eridence.    One  may  be  permitted  to  show  the  amount 

8  of  his  expenditures  for  which  recovery  is  sought,  before 
proving  the  contract  giving  right  to  recover  therefor.  Lin- 
nemann  v.  Kirchner,  189 — 326. 
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BauMUination— Questlaii  Ifot  Bevealing  Purpose.     One  may  not 
9    complain  of  the  exclusion  of  a  question  which  does  not  re- 
veal what  was  sought  to  be  proven,  and  counsel  makes  no 
statement   of  what   he  expects   to   prove.     Unnemann   v. 
Kirchner,  189—336. 

Belated  Opening  of  Case  for  Additional  Testimony.    Opening  the 

10  case  for  additional  testimony,  in  order  to  clarify  obscure 
points,  even  as  late  as  the  pendency  of  a  motion  for  a  di- 
rected verdict,  is  within  the  fair  discretion  of  the  court. 
Wiley  V.  Fleck,  189—614. 

Nonresponsive  Answer.    The  nonexamlner  of  a  witness  may  not 

11  interpose  the  objection  that  the  answers  are  not  responsive 
to  the  questions.     Fisher  v.  Skidmore  Land  Co.,  189 — 833. 

Belated  Objections.    It  is  discretionary  with  the  trial  court  as 

12  to  receiving  objections  to  a  question  after  the  witness  has 
answered,  and  its  ruling  in  overruling  such  objection  will 
not  be  reviewed  on  appeal.    State  v.  Gibson,  189 — 1212. 

Nonresponsive  Answer.     An  objection  that  an  answer  was  not 

13  responsive  is  not  available  to  the  party  who  is  not  inter- 
rogating. .State  V.  Gibson,  189—1212. 

*  • 

Ouring  Error.     Error  in  excluding  a  material  question  is  not 

14  cured  by  the  fact  that  the  question  indicates  what  the 
answer  would  have  been,  had  an  answer  been  permitted. 
Osnes  V.  Soanlon,  189 — 1364. 

Argument  and  Conduct  of  Counsel. 

Misconduct  in  Argument— Inadequate  Objection.     Objection  to 

15  Improper  argument  is  waived  by  the  objecting  counsel  by 
tacitly  directing  the  arguing  counsel  to  proceed  with  his 
argument,  after  a  controversy  as  to  the  propriety  of  the 
argument.    McKenny  v.  Davis,  189 — 358. 

Misconduct  of  OounseL     Explicit  direction  by  the  court  to  the 

16  Jury  to  disregard  misconduct  on  the  part  of  counsel  has 
large  curative  qualities.  Adami  v.  Fowler  6  Wilson  Coal 
Co.,  189—995. 
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Failure  to  Preserve  Bemarks  in  Becord.     The  Supreme  Court 

17  will  not  reverse  Judgment  of  conviction  because  of  improper 
argument  of  counsel,  where  the  Improper  remarks,  al- 
though excepted  to,  were  not  preserved  by  the  reporter. 
State  V.  Gibson,  189—1212. 

Instructions — Province  of  Ck)URT  and  Jury. 

Submission  of  Established  Defense.    The  vice  of  submitting  to 

18  the  jury  an  unquestionably  established  defense  is  not  cured 
by  the  fact  that  the  instructions  were  correct  in  form. 
Spitler  V.  Perry  T.  L.  &  I.  Co.,  189—709. 

Instructions — Form,  Requisites,  and  Suppicienct. 

Correct  but  Inezplicit  I&stractions.     Correct  but  inexplicit  In- 

19  structions  are  sufllcient,  in  the  absence  of  a  request  for 
the  more  explicit  one.  So  held  where  instructions  correctly 
stating  the  citjr's  duty  to  maintain  its  streets  did  not  draw 
any  distinction  between  the  duty  to  maintain  sidewalks  and 
crossioatks.    Blackmore  v.  City  of  Cauncll  Blufts,  189 — 157. 

Correct  But  Not  Ebcplicit.    A  correct  instruction,  but  one  not  just 

20  as  explicit  and  all-embracing  as  counsel  would  like  to  have 
it,  is  sufficient,  in  the  absence  of  a  request  for  amplification. 
Iiinnemann  v.  Kirchner,  189 — 336. 

Conflictiiig  Instructions.    An  instruction  is  not  conflicting  which, 

21  in  one  part,  declares  that  a  broker  suing  for  commission 
may  not  recover  if  he  produced  a  purchaser  who  was  un- 
able to  make  a  r^quire^  deposit,  and  in  another  part,  de- 
clares that  he  may  recover  if  the  owner  stated  that  the 
proposed  purchaser  was  acceptable,  irrespective  of  his 
inability  to  make  the  deposit,  but  was  not  acceptable  be- 
cause he*wouId  not  raise  the  bid  on  which  the  broker  had 
been  authorized  to  sell.    Fisher  v.  Skidmore  Land  Co.,  189 — 

Instructions — Applicability    to    Pleadings    and    Evi- 
dence. 

Submission  of  Nonpleaded  Contract,    On  the  sole  issue  whether 
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22  plaintiff  was  entitled  to  recover  on  a  conoeded  contract  for 
services  the  amount  pleaded  by  him,  or  a  lesser  amount,  as 
indicated  by  defendant  in  his  testimony,  the  court,  in 
presenting  both  contentions  to  the  jury,  is  not  guilty  of  the 
vice  of  according  to  plaintiff  the  right  to  recover  on  a 
contract  not  pleaded.  Even  conceding  error  arguendo,  the 
same  is  fully  effaced  by  the  act  of  the  Jury  in  finding  ex- 
actly In  accord  with  plaintiff's  pleadings.  Scanlan  ft  Mur 
phy  V.  Fahey,  189—1156. 

Instructions  Wholly  Without  Support.    Instructions  are  errone- 

23  ous  when  wholly  without  support  in  the  pleadings  and 
evidence.     Mortenson  v.  Knudson,  189 — 379. 

Requested  Instructions. 

Cautionary  Instructions — ^Non-indulgence  in  Sympathy.    Instruc- 

24  tions  cautioning  the  Jury  against  being  swayed  by  sympathy 
are  properly  refused.    Mitchell  v.  Mystic  Coal  Co.,  189 — ^1018. 

Instructions — Objections  and  Exceptions. 

Failure  to  Except.    Exceptions  to  instructions  not  urged  until 

25  after  the  instructions  had  been  read  to  the  Jury  were  not  in 
time,  under  Sec.  3705-a,  Code  Supp.,  1913  (now  repealed), 
and  could  not  be  considered  in  a  motion  for  new  trial,  or 
upon  appeal,  without  the  statutory  showing  as  to  failure 
to  discover  the  error  before  the  giving  of  the  instructions. 
Stratmeyer  v.  Hojrt,  189 — 85. 

Insufficient  Exception.    An  exception  to  the  effect  that  a  series 

26  of  instructions  as  a  whole  did  not  completely  instruct  as  to 
the  respective  duties  of  the  city  and  pedestrians  on  cross 
streets,  is  not  sufficient  to  present  the  point  that  different 
standards  of  care  rest  upon  the  city  as  regards  sidewalks 
and  crosswalks.  Blackmore  v.  City  of  Council  Bkiffs,  189 
—157. 

G-ambllng  on  Besult  of  Answers.    Objections  to  questions  must 

27  be  timely.  A  litigant  may  not  gamble  on  the  result  of  an 
answer — ^retain  it  if  favorable,  move  to  strike  If  unfavor- 
able.   State  y.  Clirlst,  189—474. 
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SaAclBncy  of  Objection.  The  dragnet  objection  that  testimony 
2S  iB  '*irreleTant»  incompetent,  and  immaterial"  Is  too  Indefinite 
to  present  a  reviewable  question  on  appeal,  unless,  from 
the  nature  and  condition  of  the  subject-matter  in  hand,  the 
attention  of  the  court  is  fairly  called  to  some  specific  ol> 
Jection  of  an  obvious  or  discernible  nature.  So  held  as  to 
such  objection  to  testimony  tending  to  show  (1)  the  reason 
why  an  owner  of  lajdd  had  rejected  an  authorized  bid  for 
his  land,  and  (2)  that  the  proposed  purchaser  was  able  to 
meet  and  had  met  the  requirements  of  the  contract.  Fisher 
y.  Skidmore  I^and  Co.,  189—883. 

Insteuctions — Construction  and  Opbbation. 

Instmotioiis  Oonstruad  as  a  Whole.   An  instruction  that  electrical 

29  wires  must  be  so  constructed  and  maintained  "as  to  prevent 
injury  and  death,"  Is  not  subject  to  the  vice  of  imposing  a 
liability  upon  "insurers/'  when  the  instructions  as  a  whole 
clearly  demonstrate  that  the  court  meant  nothing  of  the 
kind,  and  that  the  Jury  could  not  have  so  understood. 
Graves  v.  Interstate  Power  Co.,  189 — 227. 

Konassomption  of  Agency.    Instructions  reviewed,  and  held  not 

30  to  assume  that  a  named  party  teas  an  agent.  Pickens  v. 
Milwaukee  Mech.  Ins.  Co.,  189—900. 

Vbbdict. 

Impeachment.    Jury-room  arguments  based  on  the  evidence  may 

31  not  be  shown  by  affidavits.    McKenny  v.  Davis,  189 — 358. 

Passion  and  Prejudice.    Even  though  appellant  can  demonstrate 

32  that  the  verdict  is,  on  his  theory  of  the  evidence,  the  result 
of  passion  and  prejudice,  yet  he  must  fail  if  the  record  re- 
veals substantial  support  for  the  verdict  on  appellee's 
theory  of  the  evidence.    Chapman  v.  Lamp,  189 — 771. 

Bxcesslye  Verdict.     Verdict  for  $700  for  assault  and  battery 

33  sustained,  as  having  substantial  support  in  the  evidence. 
Chapman  v.  Lamp,  189 — 771. 

Excessive  Verdict.    Record  reviewed,  and  held  that  a  verdict  for 
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34    13,600  for  negligently  causing  the  death  ot  a  miner  was 
not  excessive.    Mitchell  v.  Mystic  Coal  CJo.,  189 — 1018. 


TBUSTS. 

Action  to  Enforce^-Law^  <7)  or  BqtUty  (7)    A  trustee  who  has 

1  breached  his  agreement  to  furnish  the  trustor  with  the 
necessities  of  life  may  be  sued  at  law  by  the  trustor's 
guardian,  to  recorer  a  sum  sufficient  to  discharge  obliga- 
tions incurred  by  the  guardian  in  furnishing  such  neces- 
saries to  his  ward.    Cavanagh  v.  O'Connor,  189 — 171. 

Parol  Evidence.    While  parol  evidence  is  inadmissible  to  estah- 

2  lish  an  express  trust  in  reai  estate,  yet  one  who  ia  admit- 
tedly the  owner  of  real  estate  may,  in  €(Dplanatian  of  his 
title,  orally  testify  that  his  grantor  never  was  the  owner 
of  the  property,  was  simply  a  trustee  for  the  one  so  testify- 
ing, and  that  the  grantor's  deed  was  simply  in  execution  of 
the  trust.    Grace  v.  CftUahan,  189 — ^213. 

Engrafting  Trust  on  Legal  Title.    A  trust  will  not  be  engrafted 

3  on  a  legal  title,  in  the  absence  of  very  clear  and  definite 
supporting  testimony.  Evidence  involving  dealings  between 
a  mother  and  son,  with  intermingling  of  funds  from  various 
sources,  reviewed,  and  held  insufficient  to  establish  any 
trust  relation.    Kelley  v.  Kelley,  189—311. 

Claimant  Against  Insolvent.    One  who  has  been  defrauded  of  his 

4  property,  and  seeks  to  establish  a  trust  against  the  insolveait 
and  his  general  creditors,  must  (1)  actually  point  out  his 
property  which  is  the  subject  of  the  trust,  or  (2)  actually 
show  that  his  property  has  passed  into  other  specific  prop- 

■ 

erty,  and  that  the  same  is  now  in  the  possession  of  the 
defendant.  Independent  V.  ft  S.  Co.  v.  Iowa  Merc.  Co.,  189 — 
874. 

Trustee's  Power  to  Lease.    A  testamentary  trustee,  though  in- 

5  vested  with  legal  title,  and  in  actual  possession  and  occu- 
pancy of  the  property  with  the  consent  of  the  trust  bene- 
ficiaries, and  though  the  property  be  a  homestead,  may  not, 
in  the  absence  (1)  of  necessity  therefor  and  (2)  of  the  con- 
sent of  the  trust  beneficiaries,  and  especially  after  ffie  trust 
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period  has  expired  and  the  right  to  distribution  among  the 
beneficiaries  has  matured,  execute  a  valid  lease  of  the  trust 
property,  either  In  an  individual  or  a  trust  capacity.  Wat- 
land  V.  Good,  189 — 1174. 

VENDOR  AND  PUBCHASEB.    See  Brokbrs. 

Bkquisites  and  Validity  of  Contract. 

Agreement  on  Price  Not  Oompleted  Sale.    An  accepted  offer  to 

1  sell  land  at  a  specified  price  (especially  when  the  offer  and 
acceptance  are  by  telegrams)  does  not  constitute  a  complete 
contract  of  sale,  regardless  of  agreement  as  to  all  other 
details  necessarily,  and  known  and  contemplated  by  the 
parties  to  be,  incident  to  the  completed  transaction.  So 
held  where  the  agreement  embraced  all  details  of  the  price, 
but  did  not  cover  the  matters  of  an  existing  lease  and  ease- 
ment.   Petersen  v.  Jensen,  189—400. 

Construction  and  Operation  op  Contract. 

Option  (?)  or  Purchase  (7)    Option  contract  for  the  purchase  of 

2  lands  reviewed,  and  held  that  the  payment  made  there- 
under constituted  a  part  of  the  purchase  price  of  the  land^ 
and  not  a  part  of  the  purchase  price  of  the  option.  Braig 
V.  Frye,  189—1104. 

Option  Contract.     Contract  reviewed,  and  held   to  be   a  mere 

3  option  to  buy,  even  though  the  price  paid  therefor  was  ap- 
parently grossly  excessive.    Braig  v.  Frye,  189 — 1104. 

Forfeiture  of  Contract.    An  option  contract  for  the  purchase  of 

4  realty  becomes  a  contract  of  purchase  whenever  part  of 
the  purchase  price  is  paid,  and  may  then  be  forfeited  only 
under  the  provisions  of  Sec.  4299  et  scq..  Code  Supp.,  1913. 
Braig  v.  Frye,  189—1104. 

Modification  or  Rescission  of  Contract. 

Delay  as  Barring  Besclsslon.    The  right  of  a  purchaser  of  prop- 

5  erty,  even  though  it  be  non-perishable — real  estate — to  re- 
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sdnd  the  contract  tor  false  representations,  howsoever  repre- 
hensible, is  waived,  as  a  matter  of  law,  by  a  delay  of  a  full 
year  after  acquiring  full  knowledge  of  all  material  facta. 
Spitler  V.  Perry  T.  L.  &  I.  Co.,  189—709. 

Nonprejudlce  as  Avoiding  Delay.    Vendee's  failure  to  attempt 

6  rescission  of  a  contract  of  purchase  for  a  full  year  after 
securing  full  knowledge  of  all  the  facts,  may  not  be  avoided 
by  the  fact  that  vendor  has  not  been  prejudiced  by  the 
delay.  For  a  much  greater  reason,  there  is  no  avoidance 
when  vendor  has,  in  the  meantime,  lost  the  rent  of  the 
property,  and,  In  case  of  rescission,  must  lose  the  "wear 
and  tear"  on  the  property,  for  which  rent  vendee  makes  *no 
money  tender  until  after  suit  is  brought.  Spitler  v.  Perry 
T.  L.  6  I.  Co.,  189—709. 

Ratification  of  Contract.    A  vendee  may  not  rescind  a  contract 

7  of  purchase  on  which  he  has  made  a  payment  at  a  time 
when  he  knew,  or  ought  to  have  known,  the  truth  of  all 
relevant  facts.    Spitler  v.  Perry  T.  L.  &  I.  Co.,  189 — 709. 

Waiver  of  Bescisaion.    A  purchaser  may  not  rescind  when,  with 

8  full  knowledge  of  every  material  fact,  he  accepts  attorn- 
ment from  the  vendor's  tenant,  rents  the  property  for  a 
term  of  years,  collects  the  rent,  and  exercises,  generally,  un- 
restricted acts  of  ownership  over  the  property.  McCane  v. 
Wokoun,  189—1010. 

Bbmbdibs  of  Vendor. 

Waiver  of  Vendor's  Lien.    A  vendor  waives  his  vendor's  lien 

9  for  unpaid  purchase  price  (1)  by  levying,  two  years  after 
the  sale,  an  attachment  on  the  land  for  damages  for  fraud- 
ulently inducing  the  conveyance,  and  (2)  with  a  petition  of 
intervention  on  file  asserting  a  superior  lien,  by  causing 
his  attachment  lien  to  be  judicially  confirmed,  and  (3)  by 
delaying  assertion  of  any  right  to  a  vendor's  lien  until 
shortly  prior  to  the  hearing  on  the  petition  of  intervention. 
Bain  V.  Ullerich,  189—149. 

Remedies  of  Purchaser. 
Mutual  Bfistake  In  Acreage.    Mutual  mistake  in  the  acreage  of 
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10  land  bought  at  an  agreed  price  per  acre  gives  right  to  a 
pro  tanto  reduction  in  price,  or  Xo  a  pro  tanto  return,  if 
the  price  is  paid  before  discovery  of  the  mistake.  Weekly 
V.  Yost,  189—536. 

Wrongful    Withholding    of    Possassioii — ^Damages.      A    vendee 

11  who,  in  compliance  with  his  contract,  tenders  his  purchase- 
money  note  to  the  vendor,  and  for  a  series  of  years  is 
wrongfully  excluded  from  the  premises,  and  in  the  mean- 
time keeps  his  tender  good,  has  the  right,  on  obtaining  pos- 
session, to  elect  to  have  a  cancellation  of  the  accrued  in- 
terest on  his  note  as  damages,  in  lieu  of  accepting  the  rents 
and  profits  as  damages.    Mitchell  v.  Mutch,  189 — 1150. 

Wrongful  Withholding  of  Interest  on  Deposit    A  purchaser  who 

12  has  been  wrongfully  kept  out  of  possession  by  the  vendor 
has  the  right,  on  obtaining  possession,  to  recover  of  vendor 
legal  interest  on  a  cash  tender  kept  good  during  the  period 
of  detention.    Mitchell  v.  Mutch,  189 — ^1150. 

Wrongful  Withholding — ^Election  to  Accept  Uent  as  Damages. 

13  A  purchaser  who  has  been  wrongfully  kept  out  of  posses- 
sion by  the  vendor  will  not  be  held  to  have  elected  to  accept 
as  damages  the  rents  and  profits  for  the  period  of  such 
detention,  because  of  the  fact  that,  prior  to  any  default  by 
vendor,  the  purchase  terminated  the  tenancy  of  the  tenant 
then  in  possession  of  the  premises.    Mitchell  v.  Mutch,  189 — 

1150. 

• 

Obligation  to  Pay  Taxes.    A  vendor  who  has  covenanted  to  oon- 

14  vey  good  title,  and  thereafter,  for  s,  series  of  years,  wrong- 
fully withholds  from  the  grantee  both  deed  and  possession, 
rests  under  a  legal  obligation  to  pay  taxee  on  this  premises 
accruing  during  the  period  of  detention.  Mitchell  v.  Mutch, 
189—1150. 

VENUE.    See  Husband  and  Wife,  2. 

Arbitrary  Bight  to  Change.    A  defendant  sued  in  a  county  which 
1    is  not  the  county  of  his  residence,  but  which  is  the  county 
in  which  his  wtitten  contract  is  performable,  has  an  abso- 
lute right  to  a  change  of  venue  to  the  county  of  his  res- 
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idence,  when  he  files  (1)  a  sworn  answer  properly  alleging 
fraud  in  the  Inception  of  the  contract,  as  a  complete  de- 
fense, and  (2)  a  bond  to  cover  costs,  in  case  he  is  unsuccess- 
ful on  the  trial.  (Sec.  3505,  Par.  6,  Code  Supp.,  1913.) 
State  V.  District  Court,  189 — 1167. 

Fraud  as  Ground  for  Change.    The  appellate  court,  in  matters 

2  properly  before  it,  will  not  pass  on  the  technical  sufficiency 
of  an  answer  as  a  good  pleading  of  fraud,  as  a  basis  (or 
change  of  venue,  when  plaintiff  has  not  seen  fit  to  question 
the  sufficiency  in  the  trial  court  State  v.  District  Court, 
189—1167. 

Fraud  and  Forgery  as  Basis  for  Change.    A  defendant  who  pleads 

3  fraud  in  the  inception  of  the  written  contract  sued  on,  as 
a  basis  for  change  of  venue  to  the  county  of  his  residence, 
is  none  the  less  entitled  to  said  change  because  he  also 
pleads  forgery  or  alteration  of  the  contract.  State  v.  Dis- 
trict Court,  189— -1167. 

Indorser  of  Fraud-Induced  Contract.    Indorsers  of  a  written  con- 

4  tract,  sued  in  the  county  where  the  maker  had  contracted 
for  performance,  and  being  residents  of  the  county  of  which 
the  maker  is  a  resident,  may,  in  common  with  the  maker, 
who  is  likewise  sued,  Join  In  the  maker's  plea  of  fraud  in  the 
inception  of  the  contract,  and  will,  on  the  filing  of  the 
statutory  bond,  be  entitled,  equally  with  the  maker,  to  a 
change  of  venue  to  the  county  of  their  residence.  (Sec.  3505, 
Par.  6,  Code  Supp.,  1913.)    State  v.  District  CJourt,  189 — 1167. 

WATERS  AND  WATEBC0UBSE8.    See  Boundabibs. 

Natural  Ooone  of  Dradnage— Bvidanoe.  Evidence  held  to  justify 
the  decree  of  the  trial  court  as  to  the  course  of  natural 
drainage.    Maxson  v.  Cress,  189 — 362. 

WILLS.    See  Infants,  1;  Trusts,  5;  Witnbssvs,  1. 

Tbstambntaby  Capacity. 

Abnormal  Nature  of  Testator.    Prima-facie  incapacity  to  execute 
1    a  will  is  established  by  testimony  tending  to  show: 
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1.  That  testator  was  an  inebriate. 

2.  That  he  practiced   indescribably  filthy  and  immoral 
habits. 

3.  That  he  was  of  violent  passions,  and  devoid  of  self- 
control. 

4.  That  he  was  quarrelsome,  abusive,  and  profane. 

5.  That  such  conditions  indicate  mental  decay.     In  re 
Estate  of  Swain,  189-— 28. 

Intoxication  and  Mental  Competency.    Testimony  insufficient  to 

2  show  that  testator  was  drunk  at  the  time  of  the  execution 
of  a  will  may  still  remain  in  the  record  for  its  bearing  on 
the  general  issue  of  mental  competency.  In  re  Estate  of 
Swain,  189—28. 

Jury  Question  aa  to  Mental  Incompetency.    Evidence  reviewed  in 

3  detail,  and  held  to  present  a  Jury  question  on  the  issue  of 
testamentary  capacity.     Dolan  v.  Henry,  189 — 104. 

Unnatural  Distribution  as  Bearing  on  Mental  Competency.    An 

4  unequal  and  unnatural  distribution  of  property  by  testator, 
no  explanation  appearing,  presents  a  circumstance  for  con- 
sideration on  the  issue  of  testamentary  capacity.  Dolan  v. 
Henry,  189—104. 

Mental  Capacity  as  Jury  <)ue8tlon.     Evidence  tending  to  show 

5  that  an  aged  testator  had  been  seriously  bedridden  for  some 
two  years  prior  to  his  death,  and  was  in  a  stupor  at  the 
time  the  alleged  will  was  executed,  together  with  other 
attending  facts  and  circumstances,  held  to  present  a  Jury 
question  on  the  issue  of  testamentary  capacity.  In  re  Will 
of  Hook,  189—287. 

Unrecognized  Expert  Theory.    An  opinion  that  one  is  mentally 

6  unsound,  based  on  the  theory  that  a  sick  person  cannot 
be  of  sound  mind,  does  not  rise  to  the  dignity  of  expert 
medical  testimony.    In  re  Will  of  Hook,  189 — 287. 

Construction. 

Action  to  Construe— Creditors.    Creditors  of  one  who  might  in- 

7  herit  if  a  will  be  construed  in  a  given  way  may  not  maintain 
an  action  to  construe  such  will.    Collins  v.  Ahrens,  189—178. 
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Equitable  Conversion.     A  will  wherein  testator,  after  making 

8  various  devises  to  his  children,  directed  that  the  "remain- 
der" of  his  estate  be  sold,  and  the  proceeds  equally  divided 
among  his  children,  does  not  have  the  effect  (because  not 
so  intended  by  testator)  to  convert  into  personalty,  as  of 
the  date  of  the  death  of  testator,  a  tract  of  land  definitely 
devised  to  one  of  testator's  sons  "for  life  and  after  his 
death  to  his  children,"  when  the  life  devisee  long  survived 
the  testator,  and  died  without  issue.  In  re  Estate  of  Mount, 
189—279. 

Life  Estate  (7)  or  Fee  (7)     A  devise  to  a  wife,  in  words  un- 

9  questionably,  but  not  expressly,  creating  a  fee,  if  such  words 
stood  alone,  but  followed  by  a  later  nonrepugnant  paragraph 
directing  a  division  of  all  property  "remaining"  after  the 
death  of  the  wife  equally  among  testator's  children,  must, 
in  order  to  give  effect  to  all  that  testator  has  declared,  be 
construed  as  a  life  estate  only,  with  power  to  sell.  Hiller 
V.  Herrick,  189—668. 

Rejection  of  Apparent  Xaimit&tlon.    A  seeming  limitation  on  an 

10  otherwise  clearly  granted  power  to  a  life  tenant  to  sell,  will 
not  be  given  such  effect  if  the  court  can,  in  reason,  deter- 
mine that  such  was  not  testator's  intention.  So  held  where 
a  wife  was  given,  for  life  and  in  lieu  of  dower,  the  income 
of  a  small  estate,  with  an  added  provision  that  **she'*  might 
sell  designated  property,  "if  for  any  reason  my  wife  as 
executrix  thinks  best  to  sell,"  etc.;  it  being  held  that  testa- 
tor very  clearly  did  not  intend  the  words  *'as  executrisf*  to 
be  a  limitation.    In  re  Estate  of  Ullrich,  189 — 868. 

Rights  op  Dbvisbbs. 

Authority  to  Sell  Property — Judicial  Review.    Even  though  there 

11  be  large  warrant  for  the  position  that  a  will  gives  authority 
to  a  life  tenant  to  sell  without  any  court  permission,  the 
probate  court  may  well  assume  Jurisdiction  of  such  an 
application,  (1)  when  the  application  is  made  after  the 
closing  of  the  estate;  (2)  when  the  life  tenant's  interest 
depends  on  her  continued  celibacy;  (3)  when  the  interest 
of  a  minor  is  at  stake;  (4)  when  the  proceeds  of  the 
proposed  sale  are,  in  a  sense,  to  be  invested  "beyond  the 
Jurisdiction  of  the  court;"    (5)   when,  without  such  per- 
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mission,  It  might  be  impossible  to  induce  buyers  to  pur- 
chase; and  (6)  when  some  fair  doubt  exists  as  to  whether 
the  judgment  of  the  life  tenant  as  to  the  advisability  to 
sell  is  final,  and  beyond  Judicial  review.  In  re  Estate  of 
Ullrich,  189—868. 

I>eri8e  (7)  or  Dower  (7) — Election.    A  husband  who  was  devisee 

12    under  his  wife's  will,  and  who,  sus  executor,  claimed  to  take 

under  the  will,  and  never  claimed  to  take  dower  interest, 

will  be  held  to  have  elected  to  take  under  the  will.    Wright 

y.  Wright,  189—921. 

WITNESSES.    See  Criminal  Law,  3 ;  Frauds,  Statute  op, 
6;  Larcbny,  2;  Trial,  6. 

Will  Oontest — Testator's  Physician  as  Witness.    Physicians  may 

1  testify  to  knowledge  acquired  by  them  while  treating 
testator  during  his  lifetime,  even  though  called  by  con- 
testant.   In  re  Estate  of  Swain,  189 — 28. 

Transactions  With  Deceased.    A  witness  who  is  incompetent  to 

2  testify  to  personal  transactions  or  communications  with  a 
person  since  deceased,  is  not  incompetent  to  testify  to  mat- 
ters of  observation,  bearing  on  the  physical  condition  of 
such  person:  i.  e.,  (1)  "that  he  was  delirious;"  (2)  "that 
he  was  kind  of  murmuring  and  tallying  to  himself  about 
things  that  happened  years  ago;"  (3)  "that  he  talked  in- 
coherently."   Dolan  V.  Henry,  189 — 104. 

Competency — Beview  on  Appeal.     Record   held    insuf&cient   to 

3  Justify  a  reversal  because  of  the  rejection  of  testimony  bear- 
ing on  damages,  on  the  ground  that  the  witness  was  not 
competent.    Burgess  v.  Bremer  County,  189 — 168. 

Transactions  with  Deceased.    The  interest  which  will  exclude  a 

4  witness  from  testifying  to  a  transaction  with  a  deceased 
must  be  direct  and  immediate.  Linnemann  v.  Kirchner,  189 
—336. 

« 
Transactions    with     Deceased — Disqualifying     "Interest."       A 

5  guardian  who,  under  a  claim  that  decedent  obligated  him- 
self to  pay  for  the  care  of  the  guardian's  wards,  prays  for 
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an  allowance  lor  the  wards  from  decedent's  estate  is,  irre- 
spective of  her  position  as  a  plaintiff,  incompetent  to  testify 
to  the  terms  of  the  contract  with  decedent,  or  to  any  essen- 
tial fact  dependent  on  the  contract,  when  it  appears  that, 
if  the  prayer  be  granted,  a  fund  will  be  created  from  which 
the  guardian  will  be  personally  reimbursed  for  large  outlays 
made  for  her  wards.    Linnemann  v.  Kirchner,  189 — ^S36. 

Transactions  with  Deceased — Surviving  Husband  and  Heir.    One 

6  who,  as  surviving  husband  and  heir,  is  part  owner  of  a 
claim  against  a  deceased,  is  incompetent  to  testify  to  per- 
sonal transactions  and  communications  with  the  deceased, 
touching  the  validity  of  the  claim.  Mortenson  v.  Knudson, 
189—379. 

Competency — Transactions  With  Deceased.     In  order  to  exclude 

7  the  evidence  of  an  interested  party  as  to  a  transaction  with 
a  deceased  person,  the  objection  must  be  to  the  incompetency 
of  the  witness,  not  to  the  incompetency  of  the  evidence. 
Schleuter  v.  Reinking,  189 — 452. 

Character  Witnesses — Oross-Examination.    A  defendant  who,  in- 

8  stead  of  confining  his  good -character  witnesses  to  the  trait 
involved  in  a  charge  of  rape,  questions  them,  without  ob- 
jection by  the  State,  as  to  his  character  for  (1)  morality, 
(2)  decency,  and  (3)  character,  may  not  complain  if  the 
State  cross-examines  as  to  defendant's  (1)  drinking  habits, 
and  (2)  whether  they  had  heard  of  defendant's  wife's  se- 
curing a  divorce  for  cruelty  and  drunkenness,  when  the 
record  reveals  (a)  that,  in  some  instances,  no  objections 
were  made,  (b)  that,  in  other  instances,  the  objections 
were  indefinite,  and  (c)  that  the  error  points  on  appeal 
were  quite  delayed.     State  v.  Kessler,  189 — 567. 

Gross-Examination — Explanation  on  Redirect.    Where  a  witness 

9  gave  an  opinion  during  his  cross-examination  by  defendant, 
the  State,  on  its  redirect  examination,  was  entitled  to  have 
the  witness  explain  the  facts  upon  which  said  opinion  w^as 
based.    State  v.  Gibson,  189 — 1212. 
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